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PREFACE 


This  legislative  history  has  been  prepared  to  provide  a 
convenient  reference  source  for  studies  of  the  development  of  the 
provisions  of  the  Social  Security  Act  as  amended  by  the  100th 
Congress . 

The  legislative  history  began  with  the  Social  Security  Act,  as 
enacted  on  August  14,  1935,  and  pertained  only  to  the  benefit 
programs  (titles  II,  XVI,  and  XVIII)  administered  by  the  Social 
Security  Administration.     Beginning  with  the  legislative  history 
of  the  95th  Congress,  the  history  has  been  expanded  to  include 
the  20  titles  of  the  Social  Security  Act. 

This  legislative  history  includes: 

Every  enactment  of  the  100th  Congress  amending  the  Social 
Security  Act. 

Relevant  committee  reports  of  the  House  of 
Representatives  and  the  Senate  relating  to  the  Social 
Security  Act  together  with  the  Conference  Reports. 

Excerpts  were  substituted  for  the  full  text  where  pertinent. 

In  some  instances  a  report  accompanying  a  public  law  will  not 
reflect  a  particular  amendment  to  the  Social  Security  Act  because 
the  amendment  was  added  to  the  bill  on  the  floor  of  the  House  or 
Senate  after  issuance  of  the  report,  or  the  subject  matter 
involved  was  not  included  in  the  report  of  the  committee 
proceedings.     In  these  cases,  background  material  relating  to  the 
amendment  may  be  found  in  the  Congressional  Record  report  of  the 
House  or  Senate  debate  on  the  bill.     The  Congressional  Record  may 
also  provide  a  useful  supplemental  reference  source  even  in  those 
cases  in  which  the  House  or  Senate  report  discusses  the 
particular  provision  in  which  the  researcher  is  interested.  It 
is  not  feasible  to  reproduce  in  this  legislative  history  the 
thousands  of  pages  of  the  Congressional  Record  carrying  the  House 
and  Senate  debates  with  respect  to  the  public  laws  included  in 
this  history.     However,  the  volume  number  of  the  Congressional 
Record  and  the  listing  of  the  dates  on  which  the  public  law  was 
considered  in  the  House  and  Senate  appear  on  the  last  page  of 
each  public  law. 


The  material  included  in  this 
legislative  history  is  an 
exact  photo-reproduction  of 
the  original  documents. 


Finder's  Aid 

P.L.  100-93  (101  Stat.  680)  J^firoved  August  18,  1987 
"MBdicare  and  MBdicaid  Patient  and  PiuyidDi 
ProtectioQ  Act  of  1987" 


Subject 


S.S.  Act 

Section 


H.  Rep.     H.  Rep. 
P.L.  101       100-85       100-85     S.  Rep. 

Section         Stat.      Pt.l         Pt.2  100-109 


Maternal  and  Qiild  Health  504(b)(4) 
Services — ^Use  of 
Allotment  Funds 
(technical  amendment) 


1(a)(1)  692       32  32  31 


Maternal  and  Child  Health  504(b)(5) 
Services — Use  of 
Allotment  Funds 
(technical  amendment) 


8(a)(2) 


692  32 


32 


31 


Maternal  and  Child  Health  504(b)(6) 
Services — Use  of  New 
Allotment  Funds 


8(a)(3) 


692       2-4,  1-4,  1-4, 

21,  32       21,  32       21,  31 


General  Provisions—  1124(a)(3)(A)        11  697       26,  33       26,  32       26,  32 

Disclosure  of  CXmershj^  (ii) 
and  Related  Information 

General  Provisions--  1126(a)  8(b)(1)(A)  692      2-3,  33     2,  33        2,  32 

Disclosure  by 

Institutions, 

Organizations,  and 

Agencies  of  (Xmers  and 

Certain  Other  Individucils 

Who  Have  Been  Convicted 

of  Certain  Offenses 


General  Provisions—  1126(a)  8(b)(1)(B)         692      33  33  32 

Disclosxire  by 

Institutions, 

Organizations,  and 

Agencies  of  Owners  and 

Certain  Other  Individuals 

Who  Have  Been  Convicted 

of  Certain  Offenses 


General  Provisions—  1126(b)  8(b)(2)  692      33  33  32-33 

Disclosure  by 

Institutions, 

Organizations,  and 

Agencies  of  (Xmers  and 

Certain  Other  Individuals 

Who  Have  Been  Convicted 

of  Certain  Offenses 

(conforming  amendment) 


P.L.  100-93  (Cent.) 


2 


S.S.  Act  P.L.  101       lOoS*      lOoS'    S.  Rep. 
 Subject                     SectiCTi                Section         Stat.      Pt.l         Pt.2  100-109 

General  Provisions—  1128  2  680      2-14,  1-14,  1-14, 

Exclusion  of  Certain  34-42  33-41  33-41 

Individuals  and  Entities 
from  Participation  in 
Medicare  and  State 
Health  Care  Programs 

General  Provisions—Civil  1128A(a)(l)  3(a)(1)  686      2-3,  2-4,  1-4, 

Monetary  Penalties—  14-15,  14-15,  14-16, 

Grounds  for  Inposition  42  41-42  41-42 

General  Provisions— Civil    1128A(a) (2) (B)       3(a)(2)(A)  687       15,43        15,  42-43  15,  42 

Monetary  Penalties — 
Grounds  for  Imposition 

General  Provisions— Civil    1128A(a)(2)(C)       3(a)(2)(B)  687      43  43  42 

Monetary  Penalties- 
Grounds  for  Inposition 
(technical  amendment) 

General  Provisions— Civil    1128A(a)(2)(D)       3(a)(2)(B)         687      15,  43      15,  43      15,  42 
Monetary  Penalties—  New 
Grounds  for  Inposition 

General  Provisions— Civil    1128A(a)(3)  3(a)(3)(A)  687       14-15,       14-15,  14-15, 

Monetary  Penalties—  New  43  43  42 

Grounds  for  Inposition 

General  Provisions— Civil    1128A(a)  (end)        3(a)  (3)  (B)  (1)     687       15,  43       15,  43       15,  42 
Monetary  Penalties —  New 
Grounds  for  Inposition 

General  Provisions— Civil    1128A(a)  (end)        3(a)(3)(B)(ii)    687       15,  43       15,  43      15,  42 
Monetary  Pencdties — 
Grounds  for  Inposition 

General  Provisions— Civil    1128A(c)(l)  3(b)  687       16,  43       16,  43       16,  42 

Monetary  Penalties — 
Statute  of  Limitations 
on  Actions 

General  Provisions— Civil    1128A(c)  3(c)  687       15-16,       15-16,  15-16, 

Monetary  Penalties  43  43  42 

(conforming  amendment) 

General  Provisions— Civil   1128A(d)  3(c)  687      15-16,       15-16,  15-16, 

Manetary  Penalties  43  43  42 

(conforming  amendment) 


3 


P.L.  100-93  (Cont. ) 


H.  Itfsp.     H.  Rep. 
S.S.  Act  P.L.  101       100-85       100-85     S.  Rep. 
 Subject                      Sectica                 Section         Stat.       Pt.l         Pt.2  100-109 

General  Provisions— Civil  1128A(f  )(1)(A)       3(d)                   687       16,  16,  16, 

Monetary  Penalties—  43-44  43  43 
Pro-Rated  Payment  of 
Recoveries  to  State 
Agencies 

General  Provisions— Civil  1128A(g)                3(c)                   687       15-16,  15-16,  15-16, 

Monetary  Penalties  44  44  43 
(conforming  amendment) 

General  Provisions— Civil  1128A(h)               3(c)                  687      15-16,  15-16,  15-16, 

Monetary  Penalties  44  44  43 

General  Provisions— Civil    1128A(h)  3(e)  687      44  44  43 

Monetary  Penalties — 
^fotice  to  State 
Agencies 

General  Provisions— Civil    1128A(j)  3(f)  688       16,  44       16,  44       16,  43 

Monetary  Penalties —  New 

i^lication  of  Subpoena 

Power  and  Injunctive 

Powers 


General  Provisions— Civil  1128A(k)  3(f)  688       16-17,       16-17,  16-17, 

Monetary  Penalties —  New  44  44  43-44 

;^lication  of  Subpoena 
Power  and  Injunctive 
Powers 


General  Provisions—  1128B(b)(3)(B)       14(b)(1)  697       46  46  45 

Criminal  Penalties  for       As  Redesignated 

Act  Involving  Medicare 

or  State  Health  Care 

Care  Progrants  (technical 

amendment) 


General  Provisions—  1128B(b)(3)(C)       14(b)(2)  697       46  46  45 

Criminal  Penalties  for        As  Redesignated 

Acts  Involving  Medicare 

or  State  Health  Care 

Programs  (technical 

amendment) 


General  Provisions—  1128B(b)(3)(D)       14(b)(3)  697       27,  46      27,  46       27,  46 

Criminal  Penalties  for  New 

Acts  Involving  Medicare 

or  State  Health  Care 

Programs 


P.L.  100-93  (Cont.) 


k 


Subiect 

S.S.  Act 
Sectixn 

P.L. 

Section 

101 
Stat. 

H.  Rep. 
100-85 
Pt.l 

H.  Rep. 
100-85 
Pt.2 

S.  Rep. 
100-lOS 

Health  Care  Peer  Review- 
Obligations  of  Health 
Care  Practitioners  and 
Providers 

1156(a) 

6(1) 

691 

19,  47 

19,  47 

19,  47 

Health  Care  Peer  Review- 
Obligations  of  Health 
Care  Practitioners  and 
Providers 

1156(b) 

6(2) 

691 

19,  48 

19,47-48 

19,  47 

Medicare — Use  of  Carriers 
for  Administration  of 
Benefits 

1842(j)(2)(A) 

8(c)(2)(A)(i) 

693 

21,  49 

21,48 

21,  48 

Medicare — ^Use  of  Carriers 
for  Administration  of 
Benefits 

1842(j)(2) 

8(c) (2)  (A) (ii) 

693 

21,  49 

21,  49 

21,  48 

Medicare — Use  of  Carriers 
for  Administration  of 
Benefits 

1842(j)(3)(A) 

8(c)(2)(B) 

693 

21,  49 

21,  49 

21,  48 

Medicare — Exclusions  from 
Coverage 

1862(d) 
Repealed 

8(c)(1)(A) 

692 

21, 
49-50 

21, 
49-50 

21, 
48-50 

Medicare — Exclusions  frcm 
coverage 

1862(e) 

8(c)(1)(B) 

692 

21,  50 

21,  50 

21, 
49-50 

Medicare — ^Exclusions  from 
coverage  (conforming 
amendment) 

1862(h)(4) 

8(c)(3) 

693 

21, 
50-51 

21,  50 

21,  50 

Medicare — ^Agreements  with 
Providers  of  Services 

1866(a)(3) 
Stricken 

8(d)(1)(A) 

693 

21,  51 

21, 
50-51 

21,  50 

Medicare — ^Agreements  with 
Providers  of  Services 
(techniced  amendment) 

1866(a)(4) 
Redesignated 
as  1866(a)(3) 

8(d)(1)(B) 

693 

50 

Medicare — ^Agreements  with 
Providers  of  Services 

1866(b) 

8(d)(2) 

693 

21, 
51-52 

21, 
51-52 

21, 
50-51 

Medicare — ^Agreements  with 
Providers  of  Services 

1866(c) 

8(d)(4) 

693 

52-53 

52-53 

52 

Medicare — ^Agreements  with 
Providers  of  Seirvices 

1866(c)(1) 

8(d)(3) 

693 

52 

52 

52 

Medicare — ^Agreements  with 
Providers  of  Services 

1866(c)(3) 

8(d)(3) 

693 

53 

52 

52 

5 


P.L.  100-93  (Cont.) 


H.  Rep.      H.  Rep. 
S.S.  Act  P.L.  101       100-85       100-85     S.  Rep. 

Subject   Secticm  Sectim         Stat.       Pt.l         Pt.2  100-109 


Medicare—Acireeroents  with 
Providers  of  Services 

1866(h) 
New 

8(d)(5) 

693 

21, 

53 

21, 

53 

21-22, 
52 

Medicare — Determinations  ; 
j^jpeals  ( conforming 
amendment) 

1869(c) 
Stricken 

8(e) 

694 

21, 

53 

21, 

53 

21-22, 
52 

lfiBciLc3TB  Penalties 

Repealed 

689 

17, 
53- 

55 

17, 
53-55 

17, 
53-54 

Medicare — Penalties 

1877(d) 

Redesignated  as 
1128B(e) 

4(c) 

689 

17 

17 

17,  46 

Medicare — Conditional 
i^roval  of  Renal 
Dialysis  Facilities 

1881(h) 
New 

12 

697 

26, 
55-56 

26, 

55 

26,  55 

^fedicare — Fraud 
Involving  Medicare 
Supplemental  Insurance 

1882(d)(1) 

13 

697 

27, 

56 

26-27, 
56 

26-27, 
55 

Medicare — Payment  To 
Hospitals  for  Ir^tient 
Hospital  Services 

1886(f)(3) 

8(c)(4) 

693 

21, 

56 

21, 

56 

21, 
55-56 

Medicare — Limitation  of 
Liability  of 
Beneficiaries  with 
Respect  to  Services 
Furnished  by  Excluded 
Individuals  and  Entities 

1890 
New 

10 

696 

25- 
56- 

26, 

57 

25-26, 
56 

25, 
56 

Medicaid—Plan  Revisions 

1902(a) (23) 

8(f)(1) 

694 

21, 

57 

21, 

57 

21,  56 

Medicaid — Plan  Revisions 

1902(a)(38) 

8(f)(2) 

694 

21, 

57 

21, 

57 

21, 
56-57 

Medicaid—Plan  Revisions 

1902(a)(39) 

8(f)(3)(A) 

694 

21, 

57 

21, 

57 

21,  57 

Medicaid—Plan  Revisions 

1902(a) (39) 

8(f)(3)(B) 

694 

21, 

57 

21, 

57 

21,  57 

Mfedicedd — Plan  Revisions 

1902(a) (39) 

8(f)(3)(C) 

694 

21, 

57 

21, 

57 

21,  57 

Medicaid — Information 
Concerning  Sanctions 

1902(a) (46) 

5(a)(1) 

689 

58 

57 

57 

Taken  by  State  Licensing 
Authorities  Against 
Heedth  Care  Practitioners 
and  Providers  (technical 
amendment) 


P.L.  100-93  (Cont.) 
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Subject 


Medicaid— Infontetion 
Concerning  Sanctions 
Taken  by  State  Licensing 
Authorities  Against 
Health  Care  Practitioners 
and  Providers  (technical 
amendment) 

Medicaid — Information 
Concerning  Sanctions 
Taken  by  State  Licensing 
Authorities  Against 
Health  Care  Practitioners 
and  Providers  (technical 
amendment) 

Medicaid— Information 
concerning  Sanctions 
Taken  by  State  Licensing 
Authorities  Against 
Health  Care  Practitioners 
and  Providers  (technical 
ameiximent) 

Medicaid—  Information 
Concerning  Sanctions 
Taken  by  State  Licensing 
Authorities  Against 
Health  Care  Practitioners 
and  Providers 


3.S.  Act 
Sectioo 


1902(a) (47) 


H.  Sep.     H.  Rep. 
P.L.  101       100-85       100-85     S.  Rep. 

Sectioo         Stat.      Pt.l         Pt.2  100-109 


1902(a) (47) 


1902(a) (47) 
Second  (a) (47) 
Redesignated  as 
1902(a) (48) 


1902(a) (49) 
New 


5(a)(2) 


5(a)(3) 


5(a)(3) 


5(a)(4) 


689  58 


689  58 


57 


689       58  58 


57 


57 


57 


689       17-19,       17-19,  17-19, 
58  58  57 


Medicaid — Exclusions 
(technical  amendment) 


Medicedd — Exclusions 


Redesignated  as 
1902(0) 

1902 (p) 
New 


691  58 


58 


691       19-21,       19-21,  20-21, 
58  58  57-58 


Medicaid— Denial  of  1903(i)(2)  8(g) 

Federed  Financial 

Participation 

Medicaid— Payment  to  1903(n)  8(h)(1) 

State  R^)ealed 

General  Provisions—  1909  4(a)(1) 

Criminal  Penalties  for  Heading 

Acts  Involving  Medicare 

or  State  Health  Care 

Programs 


694       21,  59       21,  59       21,  58 


694       21,  59       21,  59  21, 

58-59 
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P.L.  100-93  (Cont.) 


Subject 


General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 

General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs  (techniced 
amendment) 

General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs  (technical 
amendment) 

General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 

General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 

General  Provisions — 
Crimined  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 

General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 

General  Provisions — 
Crimincil  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 


3.S.  Act 
SectiCTi 


P.L. 

Section 


1909(a)(1) 


1909(a)(3) 


1909(a)(4) 


1909(a)(5) 


1909(a) 


1909(a) 


1909(b)(1)(A) 


1909(b)(1)(B) 


4(a)(2) 


4(b)(1) 


4(b)(2) 


4(b)(3) 


4(a)(3) 


4(a)(4) 


4(a)(5) 


4(a)(5) 


H.  Rep.  H.  Rep. 

101      100-85  100-85  S.  Rep. 

Stat.       Pt.l  Pt.2  100-109 

688       17,  44  17,  44  17,  44 


689       45  44  44 


689       45  45  44 


689       17,  45       17,  45  17, 


17,  45       17,  45  17, 


17,  45       17,  45       17,  44 


17,  45       17,  45       17,  45 


17,  46       17,  45       17,  45 


P.L.  100-93  (Cont.) 
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Subject 


S.S.  Act 
Sectioo 


H.  Rep.     H.  Rep. 
P.L.  101       100-85       100-85     S.  Rep. 

Secticm         Stat.       Pt.l         Pt.2  100-109 


Genereil  Provisions — 
Criitiinfiil  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 


1909(b)(2)(A) 


4(a)(5) 


17,  46       17,  46       17,  45 


General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 


1909(b)(2)(B) 


4(a)(5) 


17,  46       17,  46       17,  45 


General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 


1909(b)(3)(A) 


4(a)(5) 


17,  46       17,  46       17,  45 


General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs  (technical 
amendment) 


1909(b)(3)(A) 


4(a)(6)(A) 


46  46  45 


General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs  (techniceil 
amendment) 


1909(b)(3)(B) 


4(a)(6)(B) 


46  46  45 


General  Provisions— 
Criraincil  Penalties  for 
Acts  Involving  Medicare 
or  State  Heedth  Care 
Programs 


1909(b)(3)(C) 
New 


4(a)(6)(C) 


17,  46       17,  46  17, 

45-46 


General  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Heedth  Care 
Programs 


1909(c) 


4(a)(7) 


17,  47       17,  46       17,  46 


Genered  Provisions — 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs 


1909(d) 


4(a)(8) 


689       17,  47       17,  17,  46 

46-47 
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P.L.  100-93  (Cont.) 


Subject 


General  Provisions- 
Criminal  Penalties  for 
Acts  Involving  Medicare 
or  State  Health  Care 
Programs  (technical 
amendment) 


S.S.  Act 
Section 


P.L. 

SectioD 


1909  4(d) 
Redesignated  as 
1128B 


H.  Sep.     H.  Rep. 

101       100-85       100-85  S.  Rep. 

Stat.       Pt.l         Pt.2  100-109 

689       17,  44       17,  17, 

44-47  44-46 


Medicaid— Ine^jplicability  1915(a)(2) 
and  Waiver  of  Certain 
Requirements 


8(h)(2) 


694       21,  60       21,  60  21, 

59-60 


Mfedicaid— Laws  Directly 
Affecting  Program 
(technical  amendment) 


1921 

Redesignated 
as  1922 


5(b) 


690       17-19,       17-19,  17-19, 
61-62  61-62 


Medicedd — Sanctions 
Taken  by  State  Licensing 
Authorities  Against 
Health  Care  Practitioners 
and  Providers 


1921 
New 


5(b) 


690       17-19,       17-19,  17-19, 
61-62        61-62  60-61 


Social  Services  Program—  2005(a)(7) 
Limitation  on  Use  of 
Grants  (techniced 
amendment) 


8(i)(l) 


695       62  62  62 


Social  Services  Program—  2005(a)(8) 
Limitation  on  Use  of 
Grants  (technical 
amendment) 


8(i)(2) 


695       62  62  62 


Social  Services  Program —  2005(a)(9) 
Limitation  on  Use  of  New 
Grants 


8(i)(3) 


695       1-4,21,      1-4,21,  1-4,21, 
62-63        62-63  62 


PUBLIC  LAW  100-93— AUG.  18,  1987 


o 


MEDICARE  AND  MEDICAID  PATIENT  AND 
PROGRAM  PROTECTION  ACT  OF  1987 


101  STAT.  680 


PUBLIC  LAW  100-93— AUG.  18,  1987 


Public  Law  100-93 
100th  Congress 


An  Act 


Aug.  18.  1987 
[H.R.  1444] 


Medicare  and 
Medicaid 
Patient  and 
Program 
Protection  Act  of 
1987. 

42  use  1305 
note. 


To  amend  titles  XI,  XVIII,  and  XIX  of  the  Social  Security  Act  to  protect  beneficiaries 
under  the  health  care  programs  of  that  Act  from  unfit  health  care  practitioners, 
and  otherwise  to  improve  the  antifraud  provisions  relating  to  those  programs. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE;  REFERENCES  IN  ACT;  TABLE  OF  CONTENTS. 

(a)  Short  Title.— This  Act  may  be  cited  as  the  "Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1987". 

(b)  Amendments  to  the  Social  Security  Act.— Except  as  other- 
wise specifically  provided,  whenever  in  this  Act  an  amendment  is 
expressed  in  terms  of  an  amendment  to  or  repeal  of,  a  section  or 
other  provision,  the  reference  shall  be  considered  to  be  made  to  that 
section  or  other  provision  of  the  Social  Security  Act. 

(c)  Table  of  Contents.— The  table  of  contents  of  this  Act  is  as 
follows: 


Short  title;  references  in  Act;  table  of  contents. 
Exclusion  from  medicare  and  State  health  care  programs. 
Civil  monetary  penalties. 

Criminal  penalties  for  acts  involving  medicare  and  State  health  care 
programs. 

Information  concerning  sanctions  taken  by  State  licensing  authorities  against 

health  care  practitioners  and  providers. 
Obligation  of  health  care  practitioners  and  providers. 
Exclusion  under  the  medicaid  program. 
Miscellaneous  and  conforming  amendments. 

Clarification  of  medicaid  moratorium  provisions  of  Deficit  Reduction  Act  of 
1984. 

.  Limitation  of  liability  of  medicare  beneficiaries  with  respect  to  services 

furnished  by  excluded  individuals  and  entities. 
.  Definition  of  person  with  ownership  or  control  interest. 
.  Conditional  approval  of  renal  dialysis  facilities. 

.  Amendment  relating  to  fraud  involving  medicare  supplemental  insurance. 
.  Standards  for  anti-kickback  provisions. 
.  Effective  dates. 


exclusion  of  CERTAIN  INDIVIDUALS  AND  ENTITIES  FROM  PARTICIPATION 
IN  MEDICARE  AND  STATE  HEALTH  CARE  PROGRAMS 

"Sec  1128.  (a)  Mandatory  Exclusion.— The  Secretary  shall  ex- 
clude the  following  individuals  and  entities  from  participation  in 
42  use  1395.       any  program  under  title  XVIII  and  shall  direct  that  the  following 
individuals  and  entities  be  excluded  from  participation  in  any  State 
health  care  program  (as  defined  in  subsection  (h)): 

"(1)  Conviction  of  program-related  crimes.— Any  individ- 
ual or  entity  that  has  been  convicted  of  a  criminal  offense 
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related  to  the  delivery  of  an  item  or  service  under  title  XVIII  or    42  USC  1395. 
under  any  State  health  care  program. 

"(2)  Conviction  relating  to  patient  abuse. — Any  individual 
or  entity  that  has  been  convicted,  under  Federal  or  State  law,  of 
a  criminal  offense  relating  to  neglect  or  abuse  of  patients  in 
connection  with  the  delivery  of  a  health  care  item  or  service. 
**(b)  Permissive  Exclusion.— The  Secretary  may  exclude  the  fol- 
lowing individuals  and  entities  from  participation  in  any  program 
under  title  XVIII  and  may  direct  that  the  following  individuals  and 
entities  be  excluded  from  participation  in  any  State  health  care 
program: 

"(1)  Conviction  relating  to  fraud.— Any  individual  or 
entity  that  has  been  convicted,  under  Federal  or  State  law,  in 
connection  with  the  delivery  of  a  health  care  item  or  service  or 
with  respect  to  any  act  or  omission  in  a  program  operated  by  or 
financed  in  whole  or  in  part  by  any  Federal,  State,  or  local 
government  agency,  of  a  criminal  offense  relating  to  fraud, 
theft,  embezzlement,  breach  of  fiduciary  responsibility,  or  other 
financial  misconduct. 

"(2)  Conviction  relating  to  obstruction  of  an  investiga- 
tion.—Any  individual  or  entity  that  has  been  convicted,  under 
Federal  or  State  law,  in  connection  with  the  interference  with 
or  obstruction  of  any  investigation  into  any  criminal  offense 
described  in  paragraph  (1)  or  in  subsection  (a). 

"(3)  Conviction  relating  to  controlled  substance.— Any    Drugs  and  drug 
individual  or  entity  that  has  been  convicted,  under  Federal  or  abuse. 
State  law,  of  a  criminal  offense  relating  to  the  unlawful  manu- 
facture, distribution,  prescription,  or  dispensing  of  a  controlled 
substance. 

"(4)  License  revocation  or  suspension.— Any  individual  or 
entity — 

"(A)  whose  license  to  provide  health  care  has  been  re- 
voked or  suspended  by  any  State  licensing  authority,  or 
who  otherwise  lost  such  a  license,  for  reasons  bearing  on 
the  individual's  or  entity's  professional  competence,  profes- 
sional performance,  or  financial  integrity,  or 

"(B)  who  surrendered  such  a  license  while  a  formal  dis- 
ciplinary proceeding  was  pending  before  such  an  authority 
and  the  proceeding  concerned  the  individual's  or  entity's 
professional   competence,    professional    performance,  or 
financial  integrity. 
"(5)  Exclusion  or  suspension  under  federal  or  state 
HEALTH  care  PROGRAM.— Any  individual  or  entity  which  has 
been  suspended  or  excluded  from  participation,  or  otherwise 
sanctioned,  under— 

"(A)  any  Federal  program,  including  programs  of  the 
Department  of  Defense  or  the  Veterans'  Administration, 
involving  the  provision  of  health  care,  or 
"(B)  a  State  health  care  program, 
for  reasons  bearing  on  the  individual's  or  entity's  professional 
competence,  professional  performance,  or  financial  integrity. 
"(6)  Claims  for  excessive  charges  or  unnecessary  services 

AND  failure  of  CERTAIN  ORGANIZATIONS  TO  FURNISH  MEDICALLY 

necessary  SERVICES.— Any  individual  or  entity  that  the  Sec- 
retary determines — 

"(A)  has  submitted  or  caused  to  be  submitted  bills  or 
requests  for  payment  (where  such  bills  or  requests  are 
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based  on  charges  or  cost)  under  title  XVIII  or  a  State  health 
care  program  containing  charges  (or,  in  applicable  cases, 
requests  for  payment  of  costs)  for  items  or  services  fur- 
nished substantially  in  excess  of  such  individual's  or  entity's 
usual  charges  (or,  in  applicable  cases,  substantially  in 
excess  of  such  individual's  or  entity's  costs)  for  such  items 
or  services,  unless  the  Secretary  finds  there  is  good  cause 
for  such  bills  or  requests  containing  such  charges  or  costs; 

"(B)  has  furnished  or  caused  to  be  furnished  items  or 
services  to  patients  (whether  or  not  eligible  for  benefits 
under  title  XVIII  or  under  a  State  health  care  program) 
substantially  in  excess  of  the  needs  of  such  patients  or  of  a 
quality  which  fails  to  meet  professionally  recognized  stand- 
ards of  health  care; 

"(C)  is- 

"(i)  a  health  maintenance  organization  (as  defined  in 
section  1903(m))  providing  items  and  services  under  a 
State  plan  approved  under  title  XIX,  or 

"(ii)  an  entity  furnishing  services  under  a  waiver 
approved  under  section  1915(bXl), 
and  has  failed  substantially  to  provide  medically  necessary 
items  and  services  that  are  required  (under  law  or  the 
contract  with  the  State  under  title  XIX)  to  be  provided  to 
individuals  covered  under  that  plan  or  waiver,  if  the  failure 
has  adversely  affected  (or  has  a  substantial  likelihood  of 
adversely  affecting)  these  individuals;  or 

"(D)  is  an  entity  providing  items  and  services  as  an 
eligible  organization  under  a  risk-sharing  contract  under 
section  1876  and  has  failed  substantially  to  provide  medi- 
cally necessary  items  and  services  that  are  required  (under 
law  or  such  contract)  to  be  provided  to  individuals  covered 
under  the  risk-sharing  contract,  if  the  failure  has  adversely 
affected  (or  has  a  substantial  likelihood  of  adversely  affect- 
ing) these  individuals. 
"(7)  Fraud,  kickbacks,  and  other  prohibited  activities  — 
Any  individual  or  entity  that  the  Secretary  determines  has 
committed  an  act  which  is  described  in  section  11 28 A  or  section 
1128B. 

"(8)  Entities  controlled  by  a  sanctioned  individual.— Any 
entity  with  respect  to  which  the  Secretary  determines  that  a 
person— 

"(AXi)  with  an  ownership  or  control  interest  (as  defined 
in  section  1124(aX3))  in  that  entity,  or 

"(ii)  who  is  an  officer,  director,  agent,  or  managing  em- 
ployee (as  defined  in  section  1126(b))  of  that  entity— 
is  a  person— 

"(BXi)  who  has  been  convicted  of  any  offense  described  in 
subsection  (a)  or  in  paragraph  (1),  (2),  or  (3)  of  this 
subsection; 

"(ii)  against  whom  a  civil  monetary  penalty  has  been 
assessed  under  section  1128A;  or 

"(iii)  who  has  been  excluded  from  participation  under  a 
program  under  title  XVIII  or  under  a  State  health  care 
program. 

"(9)  Failure  to  disclose  required  information.— Any  entity 
that  did  not  fully  and  accurately  make  any  disclosure  required 
by  section  1124  or  section  1126. 
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"(10)  Failure  to  supply  requested  information  on  sub- 
contractors AND  SUPPLIERS. — Any  disclosing  entity  (as  defined 
in  section  1124(aK2))  that  fails  to  supply  (within  such  period  as  42USC  1320a-3. 
may  be  specified  by  the  Secretai^  in  regulations)  upon  request 
specifically  addressed  to  the  entity  by  the  Secretary  or  by  the 
State  agency  administering  or  supervising  the  administration  of 
a  State  health  care  program — 

"(A)  full  and  complete  information  as  to  the  ownership  of 
a  subcontractor  (as  defined  by  the  Secretary  in  regulations) 
with  whom  the  entity  has  had,  during  the  previous  12 
months,  business  transactions  in  an  aggregate  amount  in 
excess  of  $25,000,  or 

"(B)  full  and  complete  information  as  to  any  significant 
business  transactions  (as  defined  by  the  Secretary  in 
regulations),  occurring  during  the  five-year  period  ending 
on  the  date  of  such  request,  between  the  entity  and  any 
wholly  owned  supplier  or  between  the  entity  and  any 
subcontractor. 

"(11)  Failure  to  supply  payment  information. — Any 
individual  or  entity  furnishing  items  or  services  for  which 
payment  may  be  made  under  title  XVIII  or  a  State  health  care  42  USC  1395. 
program  that  fails  to  provide  such  information  as  the  Secretary 
or  the  appropriate  State  agency  finds  necessary  to  determine 
whether  such  payments  are  or  were  due  and  the  amounts 
thereof,  or  has  refused  to  permit  such  examination  of  its  records 
by  or  on  behalf  of  the  Secretary  or  that  agency  as  may  be 
necessary  to  verify  such  information. 

"(12)  Failure  to  grant  immediate  access.— Any  individual 
or  entity  that  fails  to  grant  immediate  access,  upon  reasonable 
request  (as  defined  by  the  Secretary  in  regulations)  to  any  of  the 
following: 

"(A)  To  the  Secretary,  or  to  the  agency  used  by  the 
Secretary,  for  the  purpose  specified  in  the  first  sentence  of 
section  1864(a)  (relating  to  compliance  with  conditions  of 
participation  or  payment). 

"(B)  To  the  Secretary  or  the  State  agency,  to  perform  the 
reviews  and  surveys  required  under  State  plans  under  para- 
graphs (26),  (31),  and  (33)  of  section  1902(a)  and  under 
section  1903(g). 

"(C)  To  the  Inspector  General  of  the  Department  of 
Health  and  Human  Services,  for  the  purpose  of  reviewing 
records,  documents,  and  other  data  necessary  to  the 
performance  of  the  statutory  functions  of  the  Inspector 
General. 

"(D)  To  a  State  medicaid  fraud  control  unit  (as  defined  in 
section  1903(q)),  for  the  purpose  of  conducting  activities 
described  in  that  section. 
"(13)  Failure  to  take  corrective  action.— Any  hospital  that   Health  care 
fails  to  comply  substantially  with  a  corrective  action  required  facilities, 
under  section  1886(fK2XB).  42  USC  I395ww. 

"(14)  Default  on  health  education  loan  or  scholarship 
OBLIGATIONS. — Any  individual  who  the  Secretary  determines  is 
in  default  on  repayments  of  scholarship  obligations  or  loans  in 
connection  with  health  professions  education  made  or  secured, 
in  whole  or  in  part,  by  the  Secretary  and  with  respect  to  whom 
the  Secretary  has  taken  all  reasonable  steps  available  to  the 
Secretary  to  secure  repayment  of  such  obligations  or  loans, 


42  USC  1895aa. 


42  USC  1396a. 
42  USC  1396b. 
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except  that  (A)  the  Secretary  shall  not  exclude  pursuant  to  this 
paragraph  a  physician  who  is  the  sole  community  physician  or 
sole  source  of  essential  specialized  services  in  a  community  if  a 
State  requests  that  the  physician  not  be  excluded,  and  (B)  the 
Secretary  shall  take  into  account,  in  determining  whether  to 
exclude  any  other  physician  pursuant  to  this  paragraph,  access 
of  beneficiaries  to  physician  services  for  which  payment  may  be 
42  use  1395.  made  under  title  XVIII  or  XIX. 

1396.  "(c)  Notice,  Effective  Date,  and  Period  of  Exclusion  — (1)  An 

Post,  p.  686.  exclusion  under  this  section  or  under  section  1128A  shall  be  effec- 
tive at  such  time  and  upon  such  reasonable  notice  to  the  public  and 
to  the  individual  or  entity  excluded  as  may  be  specified  in  regula- 
tions consistent  with  paragraph  (2). 

"(i2)(A)  Except  as  provided  in  subparagraph  (B),  such  an  exclusion 
shall  be  effective  with  respect  to  services  furnished  to  an  individual 
on  or  after  the  effective  date  of  the  exclusion. 

"(B)  Unless  the  Secretary  determines  that  the  health  and  safety  of 
individuals  receiving  services  warrants  the  exclusion  taking  effect 
earlier,  an  exclusion  shall  not  apply  to  payments  made  under  title 
XVIII  or  under  a  State  health  care  program  for— 

"(i)  inpatient  institutional  services  furnished  to  an  individual 
who  was  admitted  to  such  institution  before  the  date  of  the 
exclusion,  or 

"(ii)  home  health  services  and  hospice  care  furnished  to  an 
individual  under  a  plan  of  care  established  before  the  date  of 
the  exclusion, 

until  the  passage  of  30  days  after  the  effective  date  of  the  exclusion. 

"{3XA)  The  Secretary  shall  specify,  in  the  notice  of  exclusion 
under  paragraph  (1)  and  the  written  notice  under  section  11 28 A,  the 
minimum  period  (or,  in  the  case  of  an  exclusion  of  an  individual 
under  subsection  (bX12),  the  period)  of  the  exclusion. 

"(B)  In  the  case  of  an  exclusion  under  subsection  (a),  the  minimum 
period  of  exclusion  shall  be  not  less  than  five  years,  except  that, 
upon  the  request  of  a  State,  the  Secretary  may  waive  the  exclusion 
under  subsection  (aXD  in  the  case  of  an  individual  or  entity  that  is 
the  sole  community  physician  or  sole  source  of  essential  specialized 
services  in  a  community.  The  Secretary's  decision  whether  to  waive 
the  exclusion  shall  not  be  reviewable. 

"(C)  In  the  case  of  an  exclusion  of  an  individual  under  subsection 
(bX12),  the  period  of  the  exclusion  shall  be  equal  to  the  sum  of— 
"(i)  the  length  of  the  period  in  which  the  individual  failed  to 
grant  the  immediate  access  described  in  that  subsection,  and 
"(ii)  an  additional  period,  not  to  exceed  90  days,  set  by  the 
Secretary. 

"(d)  Notice  to  State  Agencies  and  Exclusion  Under  State 
Health  Care  Programs.— (1)  Subject  to  paragraph  (3),  the  Sec- 
retary shall  exercise  the  authority  under  subsection  (b)  in  a  manner 
that  results  in  an  individual's  or  entity's  exclusion  from  all  the 
programs  under  title  XVIII  and  all  the  State  health  care  programs 
in  which  the  individual  or  entity  may  otherwise  participate. 

"(2)  The  Secretary  shall  promptly  notify  each  appropriate  State 
agency  administering  or  supervising  the  administration  of  each 
State  health  care  program  (and,  in  the  case  of  an  exclusion  effected 
pursuant  to  subsection  (a)  and  to  which  section  304(aX5)  of  the 
21  use  824.        Controlled  Substances  Act  may  apply,  the  Attorney  General)— 
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"(A)  of  the  fact  and  circumstances  of  each  exclusion  effected 
against  an  individual  or  entity  under  this  section  or  section 
11 28 A,  and  Pos«,  p.  686. 

"(B)  of  the  period  (described  in  paragraph  (3))  for  which  the 
State  agency  is  directed  to  exclude  the  individual  or  entity  from 
participation  in  the  State  health  care  program. 
"(3)(A)  Except  as  provided  in  subparagraph  (B),  the  p>eriod  of  the 
exclusion  under  a  State  health  care  program  under  paragraph  (2) 
shall  be  the  same  as  any  period  of  exclusion  under  a  program  under 
title  XVIII.  42  use  1395. 

"(B)  The  Secretary  may  waive  an  individual's  or  entity's  exclusion 
under  a  State  health  care  program  under  paragraph  (2)  if  the 
Secretary  receives  and  approves  a  request  for  the  waiver  with 
respect  to  the  individual  or  entity  from  the  State  agency  administer- 
ing or  supervising  the  administration  of  the  program. 
"(e)  Notice  to  State  Licensing  Agencies. — The  Secretary  shall— 
"(1)  promptly  notify  the  appropriate  State  or  local  agency  or 
authority  having  responsibility  for  the  licensing  or  certification 
of  an  individual  or  entity  excluded  (or  directed  to  be  excluded) 
from  participation  under  this  section  or  section  1128A,  of  the 
fact  and  circumstances  of  the  exclusion, 

"(2)  request  that  appropriate  investigations  be  made  and 
sanctions  invoked  in  accordance  with  applicable  State  law  and 
policy,  and 

"(3)  request  that  the  State  or  local  agency  or  authority  keep 
the  Secretary  and  the  Inspector  General  of  the  Department  of 
Health  and  Human  Services  fully  and  currently  informed  with 
respect  to  any  actions  taken  in  response  to  the  request. 

"(f)  Notice,  Hearing,  and  Judicial  Review. — (1)  Subject  to  para- 
graph (2),  any  individual  or  entity  that  is  excluded  (or  directed  to  be 
excluded)  from  participation  under  this  section  is  entitled  to  reason- 
able notice  and  opportunity  for  a  hearing  thereon  by  the  Secretary 
to  the  same  extent  as  is  provided  in  section  205(b),  and  to  judicial  42  USC  405. 
review  of  the  Secretary's  final  decision  after  such  hearing  as  is 
provided  in  section  205(g). 

"(2)  Unless  the  Secretary  determines  that  the  health  or  safety  of 
individuals  receiving  services  warrants  the  exclusion  taking  effect 
earlier,  any  individual  or  entity  that  is  the  subject  of  an  adverse 
determination  under  subsection  (b)(7)  shall  be  entitled  to  a  hearing 
by  an  administrative  law  judge  (as  provided  under  section  205(b))  on 
the  determination  under  subsection  (b)(7)  before  any  exclusion  based 
upon  the  determination  takes  effect. 

"(3)  The  provisions  of  section  205(h)  shall  apply  with  respect  to 
this  section  and  sections  1128A  and  1156  to  the  same  extent  as  it  is    42  USC  l320c-5. 
applicable  with  respect  to  title  II.  42  USC  401. 

"(g)  Application  for  Termination  of  Exclusion.— (1)  An  individ- 
ual or  entity  excluded  (or  directed  to  be  excluded)  from  participation 
under  this  section  or  section  1128A  may  apply  to  the  Secretary,  in 
the  manner  specified  by  the  Secretary  in  regulations  and  at  the  end 
of  the  minimum  period  of  exclusion  provided  under  subsection  (cX3) 
and  at  such  other  times  as  the  Secretary  may  provide,  for  termi- 
nation of  the  exclusion  effected  under  this  section  or  section  1128A. 

"(2)  The  Secretary  may  terminate  the  exclusion  if  the  Secretary 
determines,'  on  the  basis  of  the  conduct  of  the  applicant  which 
occurred  after  the  date  of  the  notice  of  exclusion  or  which  was 
unknown  to  the  Secretary  at  the  time  of  the  exclusion,  that— 
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"(A)  there  is  no  basis  under  subsection  (a)  or  G>)  or  section 
Infra.  1128A(a)  for  a  continuation  of  the  exclusion,  and 

"(B)  there  are  reasonable  assurances  that  the  types  of  actions 
which  formed  the  basis  for  the  original  exclusion  have  not 
recurred  and  will  not  recur. 
"(3)  The  Secretary  shall  promptly  notify  each  appropriate  State 
agency  administering  or  supervising  the  administration  of  each 
State  health  care  program  (and,  in  the  case  of  an  exclusion  effected 
pursuant  to  subsection  (a)  and  to  which  section  304(aX5)  of  the 
21  use  824.        OntroUed  Substances  Act  may  apply,  the  Attorney  General)  of  the 
fact  and  circumstances  of  each  termination  of  exclusion  made  under 
this  subsection. 

"(h)  Definition  of  State  Health  Care  Program. — For  purposes 
Post,  p.  689.        of  this  section  and  sections  11 28 A  and  1128B,  the  term  'State  health 

care  program'  means — 
42  use  1396.  "(1)  a  State  plan  approved  under  title  XIX, 

42  use  701.  "(2)  any  program  receiving  funds  under  title  V  or  from  an 

allotment  to  a  State  under  such  title,  or 
42  use  1397.  "(3)  any  program  receiving  funds  under  title  XX  or  from  an 

allotment  to  a  State  under  such  title, 
"(i)  CJoNViCTED  Defined. — For  purposes  of  subsections  (a)  and  (b),  a 
physician  or  other  individual  is  considered  to  have  been  'convicted' 
of  a  criminal  offense — 

"(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court, 
regardless  of  whether  there  is  an  appeal  pending  or  whether  the 
judgment  of  conviction  or  other  record  relating  to  criminal 
conduct  has  been  expunged; 

"(2)  when  there  has  been  a  finding  of  guilt  against  the  physi- 
cian or  individual  by  a  Federal,  State,  or  local  court; 

"(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physician 
or  individual  has  been  accepted  by  a  Federal,  State,  or  local 
court;  or 

"(4)  when  the  physician  or  individual  has  entered  into  partici- 
pation in  a  first  offender  or  other  program  where  judgment  of 
conviction  has  been  withheld.". 

SEC.  3.  CIVIL  MONETARY  PENALTIES. 

(a)  Grounds  for  Imposition.— (1)  Section  1128A(aXl)  (42  U.S.C. 
1320a-7a(aXl))  is  amended  by  striking  "the  Secretary  determines" 
and  all  that  follows  through  ";  or"  and  inserting  '  the  Secretary 
determines— 

"(A)  is  for  a  medical  or  other  item  or  service  that  the 
person  knows  or  has  reason  to  know  was  not  provided  as 
claimed, 

"(B)  is  for  a  medical  or  other  item  or  service  and  the 
person  knows  or  has  reason  to  know  the  claim  is  false  or 
fraudulent, 

"(C)  is  presented  for  a  physician's  service  (or  an  item  or 
service  incident  to  a  physician's  service)  by  a  person  who 
knows  or  has  reason  to  know  that  the  individual  who 
furnished  (or  supervised  the  furnishing  of)  the  service — 
"(i)  was  not  licensed  as  a  physician, 
"(ii)  was  licensed  as  a  physician,  but  such  license  had 
been  obtained  through  a  misrepresentation  of  material 
fact  (including  cheating  on  an  examination  required  for 
licensing),  or 

"(iii)  represented  to  the  patient  at  the  time  the 
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service  was  furnished  that  the  physician  was  certified 
in  a  medical  specialty  by  a  medical  specialty  board 
when  the  individual  was  not  so  certified,  or 
"(D)  is  for  a  medical  or  other  item  or  service  furnished 
during  a  period  in  which  the  person  was  excluded  under  the 
program  under  which  the  claim  was  made  pursuant  to  a 
determination  by  the  Secretary  under  this  section  or  under 
section  1128,  1156,  1160(b)  (as  in  effect  on  September  2,    >lnte.  p.  680;  42 
1982),  1862(d)  (as  in  effect  on  the  date  of  the  enactment  of   "pC  l^2jk:-5^  „ 
the  Medicare  and  Medicaid  Patient  and  Program  Protection  i320c-9 


(2)  Section  1128A(aX2)  is  amended— 

(A)  in  subparagraph  (B)  by  inserting  "(or  other  requirement  of 

a  State  plan  under  title  XIX)"  after  "State  agency",  and  42  use  1396. 

(B)  by  inserting  at  the  end  "or  (D)  an  agreement  pursuant  to 
section  1866(aXlXG),  or". 

(3)  Subsection  (a)  of  section  1128A  is  further  amended — 

(A)  by  inserting  after  paragraph  (2)  and  before  the  end  matter 
of  such  subsection  the  following  new  paragraph: 

"(3)  gives  to  any  person,  with  respect  to  coverage  under  title 
XVIII  of  inpatient  hospital  services  subject  to  the  provisions  of   42  use  1395. 
section  1886,  information  that  he  knows  or  has  reason  to  know   Post,  p.  693. 
is  false  or  misleading,  and  that  could  reasonably  be  expected  to 
influence  the  decision  when  to  discharge  such  person  or  another 
individual  from  the  hospital;",  and 

(B)  in  the  matter  following  paragraph  (3) — 

(i)  by  inserting  "(or,  in  cases  under  paragraph  (3),  $15,000 
for  each  individual  with  respect  to  whom  false  or  mislead- 
ing information  was  given)"  before  the  period  at  the  end  of 
the  first  sentence,  and 

(ii)  by  adding  at  the  end  thereof  the  following  new  sen- 
tence: "In  addition  the  Secretary  may  make  a  determina- 
tion in  the  same  proceeding  to  exclude  the  person  from 
participation  in  the  programs  under  title  XVIII  and  to 
direct  the  appropriate  State  agency  to  exclude  the  person 
from  participation  in  any  State  health  care  program.". 

(b)  Statute  of  Limitation  on  Actions. — Subsection  (cXD  of  sec- 
tion 1128A  (as  redesignated  by  section  9313(cXlXD)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986)  is  amended  by  adding  at  the  end 
the  following  new  sentences:  "The  Secretary  may  not  initiate  an 
action  under  this  section  with  respect  to  any  claim  later  than  six 
years  after  the  date  the  claim  was  presented.  The  Secretary  may 
initiate  an  action  under  this  section  by  serving  notice  of  the  action 
in  any  manner  authorized  by  Rule  4  of  the  Federal  Rules  of  Civil 


(c)  Conforming  Amendment.— Subsections  (c),  (d),  (g),  and  (h)  of 
section  1128A  are  each  amended  by  striking  "penaltv  or  assess- 
ment" and  inserting  "penalty,  assessment,  or  exclusion  '  each  place 
it  appears. 

(d)  Pro-Rated  Payment  of  Recoveries  to  State  Agencies.— 
Subsection  (fKlXA)  of  section  1128A  is  amended  by  striking  "equal  to 
the  State's  share  of  the  amount  paid  by  the  State  agency '  and 
inserting  "bearing  the  same  proportion  to  the  total  amount  recov- 
ered as  the  State's  share  of  the  amount  paid  by  the  State  agency  for 
such  claim  bears  to  the  total  amount  paid". 

(e)  Notice  to  State  Agencies.— Subsection  (h)  of  section  1128A  is 
further  amended  by  inserting  "the  appropriate  State  agency  or 
agencies  administering  or  supervising  the  administration  of  State 


Act  of  1987),  or  1866(b);  or". 


Post.  pp.  692. 693. 


Procedure.". 


28  use  app. 


101  STAT.  688 


PUBLIC  LAW  100-93— AUG.  18,  1987 


Ante.  p.  680.        health  care  programs  (as  defined  in  section  1128(h)),"  after  "profes- 
sional organization,", 
(f)  Application  of  Subpoena  Power  and  Injunctive  Powers.— 

Ante.  p.  686.        Section  1128A  is  further  amended  by  adding  at  the  end  the  following 
new  subsections: 

42  use  405.  "(j)  The  provisions  of  subsections  (d)  and  (e)  of  section  205  shall 

apply  with  respect  to  this  section  to  the  same  extent  as  they  are 
applicable  with  respect  to  title  II.  The  Secretary  may  delegate  the 
authority  granted  by  section  205(d)  (as  made  applicable  to  this 
section)  to  the  Inspector  General  of  the  Department  of  Health  and 
Human  Services  for  purposes  of  any  investigation  under  this 
section. 

"(k)  Whenever  the  Secretary  has  reason  to  believe  that  any  person 
has  engaged,  is  engaging,  or  is  about  to  engage  in  any  activity  which 
makes  the  person  subject  to  a  civil  monetary  penalty  under  this 
section,  the  Secretary  may  bring  an  action  in  an  appropriate  district 
court  of  the  United  States  (or,  if  applicable,  a  United  States  court  of 
any  territory)  to  enjoin  such  activity,  or  to  enjoin  the  person  from 
concealing,  removing,  encumbering,  or  disposing  of  assets  which 
may  be  required  in  order  to  pay  a  civil  monetary  penalty  if  any  such 
penalty  were  to  be  imp>osed  or  to  seek  other  appropriate  relief.". 

SKC.  4.  CRI.MINAL  PENAI.TIES  FOR  A(TS  INVOLVIN(;  MEDICARE  AM) 
STATE  HEALTH  (  ARE  PROdRA.MS. 

(a)  Technical  Amendments.— Section  1909  (42  U.S.C.  1396h)  is 
amended— 

(1)  by  amending  the  heading  to  read  as  follows: 

"criminal  penalties  for  acts  involving  medicare  or  STATE 

health  care  programs"; 

(2)  in  subsection  (aXl),  by  striking  "a  State  plan  approved 
42  use  1395.             under  this  title"  and  inserting  "a  program  under  title  XVIII  or 

a  State  health  care  program  (as  defined  in  section  1128(h))"; 

(3)  in  the  matter  in  subsection  (a)  following  paragraph  by 
striking  "this  title"  the  first  place  it  appears  and  inserting  "the 
program"; 

(4)  in  the  last  sentence  of  subsection  (a),  by  striking  "this 
42  use  1396.            title"  the  first  place  it  appears  and  inserting  "title  XIX",  and  by 

striking  "this  title"  the  second  place  it  appears  and  inserting 
"that  title"; 

(5)  in  paragraphs  (IKA),  (1)(B),  (2XA),  (2)(B),  and  (3)(A)  of 
subsection  (b),  by  striking  "this  title"  and  inserting  "title  XVIII 
or  a  State  health  care  program"  each  place  it  appears; 

(6)  in  subsection  (bH3)— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (A), 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (B) 
and  inserting  ";  and",  and 

(C)  by  adding  at  the  end  the  following: 

"(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  furnishing  services  reimbursed 
under  title  XVIII  or  a  State  health  care  program  if— 
Contracts.  "(i)  the  person  has  a  written  contract,  with  each  such 

individual  or  entity,  which  specifies  the  amount  to  be  paid 
the  person,  which  amount  may  be  a  fixed  amount  or  a  fixed 
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percentage  of  the  value  of  the  purchases  made  by  each  such 
individual  or  entity  under  the  contract,  and 

"(ii)  in  the  case  of  an  entity  that  is  a  provider  of  services 
(as  defined  in  section  1861(u)),  the  person  discloses  (in  such  42  USC  l395x. 
form  and  manner  as  the  Secretary  requires)  to  the  entity 
and,  upon  request,  to  the  Secretary  the  amount  received 
from  each  such  vendor  with  respect  to  purchases  made  by 
or  on  behalf  of  the  entity."; 

(7)  in  subsection  (c),  by  striking  "or  home  health  agency  (as 
those  terms  are  employed  in  this  title)"  and  inserting  "home 
health  agency,  or  other  entity  for  which  certification  is  required 

under  title  XVIII  or  a  State  health  care  program";  and  42  USC  1395. 

(8)  in  subsection  (d),  by  striking  "this  title"  and  inserting 

"title  XIX"  each  place  it  appears.  42  use  1396. 

Cb)  Criminal  Penalties  for  Physician  Misrepresentations. — 
Subsection  (a)  of  such  section  is  further  amended— 

(1)  by  striking  "or"  at  the  end  of  paragraph  (3), 

(2)  by  inserting  "or"  at  the  end  of  paragraph  (4),  and 

(3)  by  inserting  after  paragraph  (4)  the  following  new 
paragraph: 

"(5)  presents  or  causes  to  be  presented  a  claim  for  a  physi-  Claims, 
cian's  service  for  which  payment  may  be  made  under  a  program 
under  title  XVIII  or  a  State  health  care  program  and  knows 
that  the  individual  who  furnished  the  service  was  not  licensed 
as  a  physician,". 

(c)  Redesign ation  of  Section  1877(d)  as  Section  1128B(e).— 
Subsection  (d)  of  section  1877  (42  U.S.C.  1395nn)  is  redesignated  as 
subsection  (e)  and  is  transferred  and  inserted  in  section  1909  at  the 
end  thereof. 

(d)  Redesignation  of  Section  1909  as  Section  1128B.— Section 
1909,  as  amended  by  subsections  (a),  (b),  and  (c)  of  this  section,  is 
redesignated  as  section  1128B  and  is  transferred  to  title  XI  and 
inserted  immediately  after  section  11 28 A. 

(e)  Repeal.— Section  1877  (other  than  subsection  (d)  thereof  which 
was  transferred  under  subsection  (c)  of  this  section)  is  repealed. 

SEC.  5.  INFORMATION  CONCERNING  SANCTIONS  TAKEN  BY  STATE 
LICENSING  AUTHORITIES  AGAINST  HEALTH  CARE  PRACTI- 
TIONERS AND  PROVIDERS. 

(a)  Medicaid  Plan  Requirement.— Section  1902(a)  (42  U.S.C. 
1396a(a))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  paragraph  (46), 

(2)  by  striking  the  period  at  the  end  of  the  paragraph  (47) 
added  by  section  9407(a)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  and  inserting  a  semicolon  and  transferring  and 
inserting  such  paragraph  after  paragraph  (46), 

(3)  by  striking  the  period  at  the  end  of  the  paragraph  (47) 
added  by  section  11005(b)  of  the  Anti-Drug  Abuse  Act  of  1986 
and  inserting  ";  and",  by  redesignating  such  paragraph  as 
paragraph  (48),  and  by  transferring  and  inserting  such  para- 
graph after  paragraph  (47),  and 

(4)  by  inserting  after  paragraph  (48)  the  following  new 
paragraph: 

"(49)  provide  that  the  State  will  provide  information  and 
access  to  certain  information  respecting  sanctions  taken  against 
health  care  practitioners  and  providers  by  State  licensing 
authorities  in  accordance  with  section  1921.".  Post,  p. 


42  USC  1396h. 


42  USC 
1320a-7b. 

42  USC  1301. 


Post,  pp.  691. 694. 

42  USC  1396a. 
42  USC  1396a. 
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(b)  Information  Required. — Title  XIX  is  amended  by  redesignat- 
42  use  13968.      ing  section  1921  as  section  1922  and  inserting  after  section  1920  the 
following  new  section: 

"information  concerning  sanctions  taken  by  state  ucensing 
authorities  against  health  care  practitioners  and  providers 

42  use  1396r-2.        "SeC.    1921.    (a)    INFORMATION    REPORTING    REQUIREMENT.— The 

Ante.  p.  689;  requirement  referred  to  in  section  1902(aX49)  is  that  the  State  must 
post.  pp.  691. 694.  provide  for  the  following: 

"(1)  Information  reporting  system.— The  State  must  have 
in  effect  a  system  of  reporting  the  following  information  with 
respect  to  formal  proceedings  (as  defined  by  the  Secretary  in 
regulations)  concluded  against  a  hesilth  care  practitioner  or 
entity  by  any  authority  of  the  State  (or  of  a  political  subdivision 
thereof)  responsible  for  the  licensing  of  health  care  practi- 
tioners or  entities: 

"(A)  Any  adverse  action  taken  by  such  licensing  author- 
ity as  a  result  of  the  proceeding,  including  any  revocation 
or  suspension  of  a  license  (and  the  length  of  any  such 
suspension),  reprimand,  censure,  or  probation. 

"(B)  Any  dismissal  or  closure  of  the  proceedings  by  reason 
of  the  practitioner  or  entity  surrendering  the  license  or 
leaving  the  State  or  jurisdiction. 

"(C)  Any  other  loss  of  the  license  of  the  practitioner  or 
entity,  whether  by  operation  of  law,  voluntary  surrender, 
or  otherwise. 

"(2)  Access  to  documents.— The  State  must  provide  the  Sec- 
retary (or  an  entity  designated  by  the  Secretary)  with  access  to 
such  documents  of  the  authority  described  in  paragraph  (1)  as 
may  be  necessary  for  the  Secretary  to  determine  the  facts  and 
circumstances  concerning  the  actions  and  determinations  de- 
scribed in  such  paragraph  for  the  purpose  of  carrying  out  this 
Act. 

"(b)  Form  of  Information.— The  information  described  in  subsec- 
tion (aXl)  shall  be  provided  to  the  Secretary  (or  to  an  appropriate 
private  or  public  agency,  under  suitable  arrangements  made  by  the 
Secretary  with  respect  to  receipt,  storage,  protection  of  confidential- 
ity, and  dissemination  of  information)  in  such  a  form  and  manner  as 
the  Secretary  determines  to  be  appropriate  in  order  to  provide  for 
activities  of  the  Secretary  under  this  Act  and  in  order  to  provide, 
directly  or  through  suitable  arrangements  made  by  the  Secretary, 
information— 

"(1)  to  agencies  administering  Federal  health  care  programs, 
including  private  entities  administering  such  programs  under 
contract, 

"(2)  to  licensing  authorities  described  in  subsection  (aXl), 

"(3)  to  State  agencies  administering  or  supervising  the 
administration  of  State  health  care  programs  (as  defined  in 
Ante.  p.  680.  section  1128(h)), 

"(4)  to  utilization  and  quality  control  peer  review  organiza- 
42  use  1320c.  tions  described  in  part  B  of  title  XI  and  to  appropriate  entities 

42  use  1320C-3.  with  contracts  under  section  1154(aX4XC)  with  respect  to  eligible 
organizations  reviewed  under  the  contracts, 

"(5)  to  State  medicaid  fraud  control  units  (as  defined  in 
42  use  1396b.  section  1903(q)), 
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"(6)  to  hospitals  and  other  health  care  entities  (as  defined  in 
section  431  of  the  Health  Care  Quality  Improvement  Act  of 
198()),  with  respect  to  physicians  or  other  licensed  health  care 
practitioners  that  have  entered  (or  may  be  entering)  into  an 
employment  or  affiliation  relationship  with,  or  have  applied  for 
clinical  privileges  or  appointments  to  the  medical  staff  of,  such 
hospitals  or  other  health  care  entities  (and  such  information 
shall  be  deemed  to  be  disclosed  pursuant  to  section  427  of,  and 
be  subject  to  the  provisions  of,  that  Act), 

"(7)  to  the  Attorney  General  and  such  other  law  enforcement 
officials  as  the  Secretary  deems  appropriate,  and 
"(8)  upon  request,  to  the  Comptroller  General, 
in  order  for  such  authorities  to  determine  the  fitness  of  individuals 
to  provide  health  care  services,  to  protect  the  health  and  safety  of 
individuals  receiving  health  care  through  such  programs,  and  to 
protect  the  fiscal  integrity  of  such  programs. 

"(c)  Confidentiality  of  Information  Provided.— The  Secretary 
shall  provide  for  suitable  safeguards  for  the  confidentiality  of  the 
information  furnished  under  subsection  (a).  Nothing  in  this  subsec- 
tion shall  prevent  the  disclosure  of  such  information  by  a  party 
which  is  otherwise  authorized,  under  applicable  State  law,  to  make 
such  disclosure. 

"(d)  Appropriate  Coordination.— The  Secretary  shall  provide  for 
the  maximum  appropriate  coordination  in  the  implementation  of 
subsection  (a)  of  this  section  and  section  422  of  the  Health  Care 
Quality  Improvement  Act  of  1986.". 

SEC.  6.  OBLU.-ATION  OF  HKALTH  CARK  PRACTITIONERS  AM)  PROVIDERS. 

Section  1156  (42  U.S.C.  1320c-5)  is  amended— 

(1)  by  striking  "title  XVIII"  and  "such  title"  in  subsection  (a) 
and  inserting  "this  Act"  in  each  instance,  and 

(2)  by  striking  "title  XVIII"  in  subsection  (b)  and  inserting 
"this  Act"  each  place  it  appears. 

SEC.  7.  EXCM  SION  I  NDERTHE  .MEDICAID  PROGRA.M. 

Section  1902  (42  U.S.C.  1396b)  is  amended  by  redesignating  the 
subsection  (1)  added  by  section  3(b)  of  the  Employment  Opportunities 
for  Disabled  Americans  Act  as  subsection  (o)  and  by  inserting  after 
such  subsection  the  following  new  subsection: 

"(pMl)  In  addition  to  any  other  authority,  a  State  may  exclude  any 
individual  or  entity  for  purposes  of  participating  under  the  State 
plan  under  this  title  for  any  reason  for  which  the  Secretary  could 
exclude  the  individual  or  entity  from  participation  in  a  program 
under  title  XVIII  under  section  1128,  1128A,  or  1866(bK2). 

"(2)  In  order  for  a  State  to  receive  payments  for  medical  assistance 
under  section  1903(a),  with  respect  to  payments  the  State  makes  to  a 
health  maintenance  organization  (as  defined  in  section  1903(m))  or 
to  an  entity  furnishing  services  under  a  waiver  approved  under 
section  1915(bXl),  the  State  must  provide  that  it  will  exclude  from 
participation,  as  such  an  organization  or  entity,  any  organization  of 
entity  that— 

"(A)  could  be  excluded  under  section  1128(bK8)  (relating  to 
owners  and  managing  employees  who  have  been  convicted  of 
certain  crimes  or  received  other  sanctions),  or 

"(B)  has,  directly  or  indirectly,  a  substantial  contractual  rela- 
tionship (as  defined  by  the  Secretary)  with  an  individual  or 
entity  that  is  described  in  section  1128(bX8KB). 


Health  care 
facilities. 

42  use  111.51. 


42  use  11137. 


42  use  11132. 


42  use  1396a; 
ante,  p.  689. 


42  use  1395; 
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"(3)  As  used  in  this  subsection,  the  term  'exclude'  includes  the 
refusal  to  enter  into  or  renew  a  participation  agreement  or  the 
termination  of  such  an  agreement.". 

SKC.  8.  MISCKLLANKOl  S  AM)  CONFORMING  AMEND.MENTS. 

(a)  Maternal  and  Child  Health  Program.— Section  504(b)  (42 
U.S.C.  704(b))  is  amended— 

(1)  by  striking  "or"  at  the  end  of  paragraph  (4), 

(2)  by  striking  the  period  at  the  end  of  paragraph  (5)  and 
inserting    or",  and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(6)  payment  for  any  item  or  service  (other  than  an  emer- 
gency item  or  service)  furnished — 

"(A)  by  an  individual  or  entity  during  the  period  when 
such  individual  or  entity  is  excluded  pursuant  to  section 

i4nte.  pp.  680,  1128  or  section  1128A  from  participation  in  the  program 

686.  under  this  title,  or 

"(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician  during  the  period  when  the  physician  is  excluded 
pursuant  to  section  1128  or  section  11 28 A  from  participa- 
tion in  the  program  under  this  title  and  when  the  person 
furnishing  such  item  or  service  knew  or  had  reason  to  know 
of  the  exclusion  (after  a  reasonable  time  period  after 
reasonable  notice  has  been  furnished  to  the  p)erson).". 

(b)  Disclosure  Requirements.— (1)  Subsection  (a)  of  section  1126 
(42  U.S.C.  1320a-5)  is  amended— 

(A)  in  the  first  sentence,  by  striking  "or  other  institution"  and 
all  that  follows  through  the  period  at  the  end  and  inserting  "or 
other  entity  (other  than  an  individual  practitioner  or  group  of 
practitioners)  shall  be  required  to  disclose  to  the  Secretary  or  to 
the  appropriate  State  agency  the  name  of  any  person  that  is  a 
person  described  in  subparagraphs  (A)  and  (B)  of  section 
1128(bX8).",  and 

(B)  in  the  second  sentence,  bv  striking  "institution,  organiza- 
tion, or  agency"  and  inserting  '  entity". 

(2)  Subsection  (b)  of  such  section  is  amended  by  striking  "institu- 
tion, organization,  or  agency"  and  inserting  "entity"  each  place  it 
appears. 

(c)  Medicare  Payments.— (1)  Section  1862  (42  U.S.C.  1395y)  is 
amended — 

(A)  by  repealing  subsection  (d),  and 

(B)  by  amending  subsection  (e)  to  read  as  follows: 

"(e)  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  (other  than  an  emergency  item  or  service) 
furnished— 

"(1)  by  an  individual  or  entity  during  the  period  when  such 
individual  or  entity  is  excluded  pursuant  to  section  1128  or 
section  1128A  from  participation  in  the  program  under  this 
title;  or 

"(2)  at  the  medical  direction  or  on  the  prescription  of  a 
physician  during  the  period  when  he  is  excluded  pursuant  to 
section  1128  or  section  1128A  from  participation  in  the  program 
under  this  title  and  when  the  person  furnishing  such  item  or 
service  knew  or  had  reason  to  know  of  the  exclusion  (after  a 
reasonable  time  period  after  reasonable  notice  has  been  fur- 
nished to  the  person).". 
(2)  Section  1842(j)  (42  U.S.C.  1395u(j))  is  amended— 
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(A)  in  paragraph  (2) — 

(i)  by  amending  subparagraph  (A)  to  read  as  follows: 
"(A)  excluding  a  physician  from  participation  in  the  programs 

under  this  title  for  a  period  not  to  exceed  5  years,  in  accordance 

with  the  procedures  of  subsections  (c),  (f),  and  (g)  of  section  1128,    Ante,  p.  680. 

or",  and 

(ii)  by  striking  "barred  from  participation  in  the  pro- 
gram" in  the  second  sentence  and  inserting  "excluded  from 
participation  in  the  programs";  and 

(B)  by  striking  "bar '  in  paragraph  (3XA)  and  inserting 
"exclude". 

(3)  Section  1862(hK4)  (42  U.S.C.  1395y(hK4))  is  amended  by  striking 
"paragraphs  (2)  and  (3)  of  subsection  (d)"  and  inserting  "subsections 
(c),  (f),  and  (g)  of  section  1128". 

(4)  Paragraph  (3)  of  section  1886(f)  (42  U.S.C.  1395ww(f))  is 
amended  to  read  as  follows: 

"(3)  The  provisions  of  subsections  (c)  through  (g)  of  section  1128 
shall  apply  to  determinations  made  under  paragraph  (2)  in  the  same 
manner  as  they  apply  to  exclusions  effected  under  section 
1128(bK13).". 

(d)  Termination  of  Provider  Agreements  Under  Medicare.— 
Section  1866  (42  U.S.C.  1395cc)  is  amended— 

(1)  in  subsection  (a) — 

(A)  by  striking  paragraph  (3),  and 

(B)  by  redesignating  paragraph  (4)  as  paragraph  (3); 

(2)  by  amending  subsection  (b)  to  read  as  follows: 

"(bXl)  A  provider  of  services  may  terminate  an  agreement  with 
the  Secretary  under  this  section  at  such  time  and  upon  such  notice 
to  the  Secretary  and  the  public  as  may  be  provided  in  regulations, 
except  that  notice  of  more  than  six  months  shall  not  be  required. 

"(2)  The  Secretary  may  refuse  to  enter  into  an  agreement  under 
this  section  or,  upon  such  reasonable  notice  to  the  provider  and  the 
public  as  may  be  specified  in  regulations,  may  refuse  to  renew  or 
may  terminate  such  an  agreement  after  the  Secretary — 

"(A)  has  determined  that  the  provider  fails  to  comply  substan- 
tially with  the  provisions  of  the  agreement,  with  the  provisions 
of  this  title  and  regulations  thereunder,  or  with  a  corrective 
action  required  under  section  1886(rK2XB), 

"(B)  has  determined  that  the  provider  fails  substantially  to 
meet  the  applicable  provisions  of  section  1861,  or  42  USC  l395x. 

"(C)  has  excluded  the  provider  from  participation  in  a  pro- 
gram under  this  title  pursuant  to  section  1128  or  section  1128A.  42  USC 
"(3)  A  termination  of  an  agreement  or  a  refusal  to  renew  an  I320a-7a. 
agreement  under  this  subsection  shall  become  effective  on  the  same 
date  and  in  the  same  manner  as  an  exclusion  from  participation 
under  the  programs  under  this  title  becomes  effective  under  section 
1128(c)."; 

(3)  in  paragraphs  (1)  and  (3)  of  subsection  (c),  by  striking  "an 
agreement  filed  under  this  title  by  a  provider  of  services  has 
been  terminated  by  the  Secretary"  and  inserting  "the  Secretary 
has  terminated  or  has  refused  to  renew  an  agreement  under 
this  title  with  a  provider  of  services"; 

(4)  by  inserting  "or  nonrenewal"  in  subsection  (c)  after 
"termination"  each  place  it  appears;  and 

(5)  by  adding  at  the  end  the  following  new  subsection: 

"(hKl)  Except  as  provided  in  paragraph  (2),  an  institution  or 
agency  dissatisfied  with  a  determination  by  the  Secretary  that  it  is 
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not  a  provider  of  services  or  with  a  determination  described  in 

subsection  (bX2)  shall  be  entitled  to  a  hearing  thereon  by  the 

Secretary  (after  reasonable  notice)  to  the  same  extent  as  is  provided 
42  use  405.        in  section  205(b),  and  to  judicial  review  of  the  Secretary's  final 

decision  after  such  hearing  as  is  provided  in  section  205(g). 

"(2)  An  institution  or  agency  is  not  entitled  to  separate  notice  and 
Ante,  p.  680.        opportunity  for  a  hearing  under  both  section  1128  and  this  section 

with  respect  to  a  determination  or  determinations  based  on  the 

same  underlying  facts  and  issues.", 
(e)  Conforming  Amendment.— Section  1869  (42  U.S.C.  1395ff)  is 

amended  by  striking  subsection  (c). 
42  use  1396a;        (f)  MEDICAID  Plan  REVISIONS.— Section  1902(a)  (42  U.S.C.  1396b(a)) 
ante,  pp.  689,  amended — 

(1)  in  paragraph  (23),  by  inserting  "subsection  (g)  and  in"  after 
"except  as  provided  in", 

(2)  in  paragraph  (38),  by  striking  "respectively,  (A)"  and  all 
that  follows  up  to  the  semicolon  at  the  end  and  inserting  "the 
information  described  in  section  1128(bX9)",  and 

(3)  in  paragraph  (39) — 

(A)  by  striking  "bar"  and  inserting  "exclude", 

(B)  by  striking  "person"  and  inserting  "individual  or 
entity"  each  place  it  appears,  and 

(C)  by  inserting  "or  section  1128A"  after  "section  1128". 

(g)  Denial  of  Federal  Financial  Participation  Under  Medic- 
aid.—Paragraph  (2)  of  section  1903(i)  (42  U.S.C.  1396b(i))  is  amended 
to  read  as  follows: 

"(2)  with  respect  to  any  amount  expended  for  an  item  or 
service  (other  than  an  emergency  item  or  service)  furnished — 
"(A)  under  the  plan  by  any  individual  or  entity  during 
any  period  when  the  individual  or  entity  is  excluded  from 
participation  in  the  State  plan  under  this  title  pursuant  to 
Ante,  p.  689.  section  1128  or  section  1128A,  or 

"(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician,  during  the  period  when  such  physician  is  ex- 
cluded pursuant  to  section  1128  or  section  11 28 A  from 
participation  in  the  program  under  this  title  and  when  the 
person  furnishing  such  item  or  service  knew  or  had  reason 
to  know  of  the  exclusion  (after  a  reasonable  time  period 
after  reasonable  notice  has  been  furnished  to  the  person).". 

(h)  Medicaid  Conforming  Amendments.— (1)  Subsection  (n)  of 
section  1903  (42  U.S.C.  1396b)  is  repealed. 

(2)  Paragraph  (2)  of  section  1915(a)  (42  U.S.C.  1396n(a))  is  amended 
to  read  as  follows: 

"(2)  Restricts  for  a  reasonable  period  of  time  the  provider  or 
providers  from  which  an  individual  (eligible  for  medical  assistance 
for  items  or  services  under  the  State  plan)  can  receive  such  items  or 
services,  if— 

"(A)  the  State  has  found,  after  notice  and  opportunity  for 
a  hearing  (in  accordance  with  procedures  established  by  the 
State),  that  the  individual  has  utilized  such  items  or  serv- 
ices at  a  frequency  or  amount  not  medically  necessary  (as 
determined  in  accordance  with  utilization  guidelines  estab- 
lished by  the  State),  and 

"(B)  under  such  restriction,  individuals  eligible  for  medi- 
cal assistance  for  such  services  have  reasonable  access 
(taking  into  account  geographic  location  and  reasonable 
travel  time)  to  such  services  of  adequate  quality.". 
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(i)  Title  XX.— Section  2005(a)  (42  U.S.C.  1397d(a))  is  amended— 

(1)  by  striking  "or"  at  the  end  of  paragraph  (7), 

(2)  by  striking  the  period  at  the  end  of  paragraph  (8)  and 
inserting    or",  and 

(3)  by  adding  at  the  end  thereof  the  following  new  paragraph: 
"(9)  for  payment  for  any  item  or  service  (other  than  an 

emergency  item  or  service)  furnished — 

"(A)  by  an  individual  or  entity  during  the  period  when 
such  individual  or  entity  is  excluded  pursuant  to  section 
1128  or  section  1128A  from  participation  in  the  program    Ante.  pp.  680, 
under  this  title,  or  689. 

"(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician  during  the  period  when  the  physician  is  excluded 
pursuant  to  section  1128  or  section  11 28 A  from  participa- 
tion in  the  program  under  this  title  and  when  the  person 
furnishing  such  item  or  service  knew  or  had  reason  to  know 
of  the  exclusion  (after  a  reasonable  time  period  after 
reasonable  notice  has  been  furnished  to  the  person).". 
0')  Denial,  Revocation,  or  Suspension  of  Registration  To 
Manufacture,  Distribute,  or  Dispense  a  Controlled  Substance 
FOR  Entities  Excluded  From  the  Medicare  Program.— Section 
304(a)  of  the  Controlled  Substances  Act  (21  U.S.C.  824(a))  is 
amended — 

(1)  by  striking  "or"  at  the  end  of  paragraph  (3), 

(2)  by  striking  the  period  at  the  end  of  paragraph  (4)  and 
inserting    or",  and 

(3)  by  inserting  after  paragraph  (4)  the  following  new 
paragraph: 

"(5)  has  been  excluded  (or  directed  to  be  excluded)  from 
participation  in  a  program  pursuant  to  section  1128(a)  of  the 
Social  Security  Act. '. 

SEC.  9.  CLARIFICATION  OF  MEDICAID  MORATORIUM  PROVISIONS  OF 
DEFICIT  REDUCTION  ACT  OF  1984. 

Section  2373(c)  of  the  Deficit  Reduction  Act  of  1984  (Public  Law 
98-369;  98  Stat.  1112)  is  amended  to  read  as  follows: 

"(cXD  The  Secretary  of  Health  and  Human  Services  shall  not  take 
any  compliance,  disallowance,  penalty,  or  other  regulatory  action 
against  a  State  with  respect  to  the  moratorium  period  described  in 
paragraph  (2)  by  reason  of  such  State's  plan  described  in  paragraph 
(5)  under  title  XIX  of  the  Social  Security  Act  (including  any  part  of 
the  plan  operating  pursuant  to  section  1902(f)  of  such  Act),  or  the 
operation  thereunder,  being  determined  to  be  in  violation  of  clause 
(IV),  (V),  or  (VI)  of  section  1902(aX10XA)(ii)  or  section 
1902(aX10XCXiXIII)  of  such  Act  on  account  of  such  plan's  (or  its 
operation)  having  a  standard  or  methodology  which  the  Secretary 
interprets  as  being  less  restrictive  than  the  standard  or  methodology 
required  under  such  section,  provided  that  such  plan  (or  its  oper- 
ation) does  not  make  ineligible  any  individual  who  would  be  eligible 
but  for  the  provisions  of  this  subsection. 

"(2)  The  moratorium  period  is  the  period  beginning  on  October  1, 
1981,  and  ending  18  months  after  the  date  on  which  the  Secretary 
submits  the  report  required  under  paragraph  (3). 

"(3)  The  Secretary  shall  report  to  the  Congress  within  12  months  Reports, 
after  the  date  of  the  enactment  of  this  Act  with  respect  to  the 
appropriateness,  and  impact  on  States  and  recipients  of  medical 
assistance,  of  applying  standards  and  methodologies  utilized  in  cash 


State  and  local 
governments. 
42  use  1396a 
note. 
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Ante,  pp.  689, 


assistance  programs  to  those  recipients  of  medical  assistance  who  do 
not  receive  cash  assistance,  and  any  recommendations  for  changes 
in  such  requirements. 

"(4)  No  provision  of  law  shall  repeal  or  susi)end  the  moratorium 
imposed  by  this  subsection  unless  such  provision  specifically  amends 
or  repeals  this  subsection. 
"(5)  In  this  subsection,  a  State  plan  is  considered  to  include — 
"(A)  any  amendment  or  other  change  in  the  plan  which  is 
submitted  by  a  State,  or 

"(B)  any  policy  or  guideline  delineated  in  the  Medicaid  oper- 
ation or  program  manuals  of  the  State  which  are  submitted  by 
the  State  to  the  Secretary, 
whether  before  or  after  the  date  of  enactment  of  this  Act  and 
whether  or  not  the  amendment  or  change,  or  the  operating  or 
program  manual  was  approved,  disapproved,  acted  upon,  or  not 
acted  upon  by  the  Secretary. 

"(6)  During  the  moratorium  period,  the  Secretary  shall  implement 
(and  shall  not  change  by  any  administrative  action)  the  policy  in 
effect  at  the  beginning  of  such  moratorium  period  with  respect  to — 
"(A)  the  point  in  time  at  which  an  institutionalized  individual 
must  sell  his  home  (in  order  that  it  not  be  counted  as  a 
resource);  and 

"(B)  the  time  period  allowed  for  sale  of  a  home  of  any  such 
individual, 

who  is  an  applicant  for  or  recipient  of  medical  assistance  under  the 
State  plan  as  a  medically  needy  individual  (described  in  section 
1902(a)(10XC)  of  the  Social  Security  Act)  or  as  an  optional  categori- 
cally needy  individual  (described  in  section  1902(aX10)(AXii)  of  such 
Act).". 

SEC.  10.  LIMITATION  OF  LIABILITY  OF  MEDICARE  BENEFICIARIES  WITH 
RESPECT  TO  SERVICES  FURNISHED  BY  EXCLUDED  INDIVID- 
UALS AND  ENTITIES. 

Title  XVIII  is  amended  by  adding  at  the  end  the  following  new 
section: 


Claims. 

42  use  1395aaa. 

Ante,  pp.  680, 
689;  42  USC 
1320C-5. 
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Ante,  pp.  692, 
693. 


LIMITATION  OF  LIABILITY  OF  BENEFICIARIES  WITH  RESPECT  TO  SERVICES 
FURNISHED  BY  EXCLUDED  INDIVIDUALS  AND  ENTITIES 

"Sec.  1890.  Where  an  individual  eligible  for  benefits  under  this 
title  submits  a  claim  for  payment  for  items  or  services  furnished  by 
an  individual  or  entity  excluded  from  participation  in  the  programs 
under  this  title,  pursuant  to  section  1128,  1128A,  1156,  1160  (as  in 
effect  on  September  2,  1982),  1862(d)  (as  in  effect  on  the  date  of  the 
enactment  of  the  Medicare  and  Medicaid  Patient  and  Program 
Protection  Act  of  1987),  or  1866,  and  such  beneficiary  did  not  know 
or  have  reason  to  know  that  such  individual  or  entity  was  so 
excluded,  then,  to  the  extent  permitted  by  this  title,  and  notwith- 
standing such  exclusion,  payment  shall  be  made  for  such  items  or 
services.  In  each  such  case  the  Secretary  shall  notify  the  beneficiary 
of  the  exclusion  of  the  individual  or  entity  furnishing  the  items  or 
services.  Payment  shall  not  be  made  for  items  or  services  furnished 
by  an  excluded  individual  or  entity  to  a  beneficiary  after  a  reason- 
able time  (as  determined  by  the  Secretary  in  regulations)  after  the 
Secretary  has  notified  the  beneficiary  of  the  exclusion  of  that 
individual  or  entity.". 
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SEC.  11.  DEFINITION    OF    PERSON    WITH    OWNERSHIP    OR  CONTROL 
INTEREST. 

Section  1124{aK3KAXii)  (42  U.S.C.  1320a-3(aX3KAKii))  is  amended 
by  striking  "$25,000  or". 

SEC.  12.  CONDITIONAL  APPROVAL  OF  RENAL  DIALYSIS  FACILITIES. 

Section  1881  (42  U.S.C.  1395rr)  is  amended  by  adding  at  the  end 
the  following  new  subsection: 
"(hXl)  In  any  case  where  the  Secretary — 

"(A)  finds  that  a  renal  dialysis  facility  is  not  in  substantial 
compliance  with  requirements  for  such  facilities  prescribed 
under  subsection  (bXlXA), 

"(B)  finds  that  the  facility's  deficiencies  do  not  immediately 
jeopardize  the  health  and  safety  of  patients,  and 

"(C)  has  given  the  facility  a  reasonable  opportunity  to  correct 
its  deficiencies, 

the  Secretary  may,  in  lieu  of  terminating  approval  of  the  facility, 
determine  that  payment  under  this  title  shall  be  made  to  the  facility 
only  for  services  furnished  to  individuals  who  were  patients  of  the 
facility  before  the  effective  date  of  the  notice. 

"(2)  The  Secretary's  decision  to  restrict  payments  under  this 
subsection  shall  be  made  effective  only  after  such  notice  to  the 
public  and  to  the  facility  as  may  be  prescribed  in  regulations,  and 
shall  remain  in  effect  until  (A)  the  Secretary  finds  that  the  facility  is 
in  substantial  compliance  with  the  requirements  under  subsection 
OdXIXA),  or  (B)  the  Secretary  terminates  the  agreement  under  this 
title  with  the  facility. 

"(3)  A  facility  dissatisfied  with  a  determination  by  the  Secretary 
under  paragraph  (1)  shall  be  entitled  to  a  hearing  thereon  by  the 
Secretary  (after  reasonable  notice)  to  the  same  extent  as  is  provided 
in  section  205(b),  and  to  judicial  review  of  the  Secretary's  final 
decision  after  such  hearing  as  is  provided  in  section  205(g).". 

SEC.  13.  AMENDMENT   RELATING   TO   FRAUD   INVOLVING  MEDICARE 
SUPPLEMENTAL  INSURANCE. 

Section  1882(dXl)  (42  U.S.C.  1395ss(dXl))  is  amended  by  striking 
"knowingly  or  willfully"  and  inserting  "knowingly  and  willfully' . 

SEC.  14.  STANDARDS  FOR  ANTI  KICKBACK  PROVISIONS. 

(a)  Regulations.— The  Secretary  of  Health  and  Human  Services, 
in  consultation  with  the  Attorney  General,  not  later  than  1  year 
after  the  date  of  the  enactment  of  this  Act  shall  publish  proposed 
regulations,  and  not  later  than  2  years  after  the  date  of  the  enact- 
ment of  this  Act  shall  promulgate  final  regulations,  specifying 
payment  practices  that  shall  not  be  treated  as  a  criminal  offense 
under  section  1128B(b)  of  the  Social  Security  Act  and  shall  not  serve 
as  the  basis  for  an  exclusion  under  section  1128(bX7)  of  such  Act. 
Any  practices  specified  in  regulations  pursuant  to  the  preceding 
sentence  shall  be  in  addition  to  the  practices  described  in  subpara- 
graphs (A)  through  (C)  of  section  1128B(bX3). 

(b)  Criminal  Violation. — Section  1128BCbX3),  as  amended  and 
redesignated  by  section  4  of  this  Act,  is  further  amended— 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (B), 

(2)  by  striking  the  period  at  the  end  of  subparagraph  (C)  and 
inserting  ";  and  ',  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 


42  use  405. 


42  use  1320a-7b 
note. 


Ante,  p. 
Ante,  p. 


42  use 
1320a-7b. 
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"(D)  any  payment  practice  specified  by  the  Secretary  in  regu- 
lations promulgated  pursuant  to  section  14(a)  of  the  Medicare 
and  Medicaid  Patient  and  Program  Protection  Act  of  1987.". 

SEC.  15.  EFFECTIVE  DATES. 

(a)  In  General. — Except  as  provided  in  subsections  (b),  (c),  (d),  and 
(e),  the  amendments  made  by  this  Act  shall  become  effective  at  the 
end  of  the  fourteen-day  period  beginning  on  the  date  of  the  enact- 
ment of  this  Act  and  shall  not  apply  to  administrative  proceedings 
commenced  before  the  end  of  such  period. 

(b)  Mandatory  Minimum  Exclusions  Apply  Prospectively.— 
Section  1128(c)(3XB)  of  the  Social  Security  Act  (as  amended  by  this 
Act),  which  requires  an  exclusion  of  not  less  than  five  years  in  the 
case  of  certain  exclusions,  shall  not  apply  to  exclusions  based  on 
convictions  occurring  before  the  date  of  the  enactment  of  this  Act. 

(c)  Effective  Date  for  Changes  in  Medicaid  Law.— (1)  The 
amendments  made  by  sections  5  and  8(f)  apply  (except  as  provided 
under  paragraph  (2))  to  payments  under  title  XIX  of  the  Social 
Security  Act  for  calendar  quarters  beginning  more  than  thirty  days 
after  the  date  of  the  enactment  of  this  Act,  without  regard  to 
whether  or  not  final  regulations  to  carry  out  such  amendment  have 
been  published  by  such  date. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under  title 
XIX  of  the  Social  Security  Act  which  the  Secretary  of  Health  and 
Human  Services  determines  requires  State  legislation  (other  than 
legislation  appropriating  funds)  in  order  for  the  plan  to  meet  the 
additional  requirements  imposed  by  the  amendments  made  by  this 
Act,  the  State  plan  shall  not  be  regarded  as  failing  to  comply  with 
the  requirements  of  such  title  solely  on  the  basis  of  its  failure  to 
meet  these  additional  requirements  before  the  first  day  of  the  first 
calendar  quarter  beginning  after  the  close  of  the  first  regular 
session  of  the  State  legislature  that  begins  after  the  date  of  the 
enactment  of  this  Act. 

(3)  Subsection  (j)  of  section  1128A  of  the  Social  Security  Act  (as 
added  by  section  3(f)  of  this  Act)  takes  effect  on  the  date  of  the 
enactment  of  this  Act. 

(d)  Physician  Misrepresentations.— Clauses  (ii)  and  (iii)  of  sec- 
tion 1128A(a)(lXC)  of  the  Social  Security  Act,  as  amended  by  section 
3(a)(1)  of  this  Act,  apply  to  claims  presented  for  services  performed 
on  or  after  the  effective  date  specified  in  subsection  (a),  without 
regard  to  the  date  the  misrepresentation  of  fact  was  made. 

(e)  Clarification  of  Medicaid  Moratorium.— The  amendments 
made  by  section  9  of  this  Act  shall  apply  as  though  they  were 
originally  included  in  the  enactment  of  section  2373(c)  of  the  Deficit 
Reduction  Act  of  1984. 


PUBLIC  LAW  100-93— AUG.  18,  1987 


101  STAT.  699 


(f)  Treatment  of  Certain  Denials  of  Payment.— For  purposes  of 
section  1128(b){8KBKiii)  of  the  Social  Security  Act  (as  amended  by 
section  2  of  this  Act),  a  person  shall  be  considered  to  have  been 
excluded  from  participation  under  a  program  under  title  XVIII  if  42  USC  1395. 
payment  to  the  person  has  been  denied  under  section  1862(d)  of  the 
Social  Security  Act,  as  in  effect  before  the  effective  date  specified  in  Ante.  p.  692. 
subsection  (a). 

Approved  August  18,  1987. 
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Mr.  DiNGELL,  from  the  Committee  on  Energy  and  Commerce, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  1444  which  on  March  5,  1987,  was  referred  jointly  to  the 
Committee  on  Ways  and  Means,  and  the  Committee  on  Energy  and  Commerce] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Energy  and  Commerce,  to  whom  was  referred 
the  bill  (H.R.  1444)  to  amend  titles  XI,  XVIII,  and  XIX  of  the  Social 
Security  Act  to  protect  beneficiaries  under  the  health  care  pro- 
grams of  that  Act  from  unfit  health  care  practitioners,  and  other- 
wise to  improve  the  antifraud  provisions  relating  to  those  pro- 
grams, having  considered  the  same,  report  favorably  thereon  with- 
out amendment  and  recommend  that  the  bill  do  pass. 
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Purpose  and  Summary 

The  basic  purpose  of  the  Committee  bill  is  to  improve  the  ability 
of  the  Secretary  and  the  Inspector  General  of  the  Department  of 
Health  and  Human  Services  to  protect  Medicare,  Medicaid,  Mater- 
nal and  Child  Health  Services  Block  Grant,  and  Title  XX  Social 
Services  Block  Grant  programs  from  fraud  and  abuse,  and  to  pro- 
tect the  beneficiaries  of  those  programs  from  incompetent  practi- 
tioners inappropriate  or  inadequate  care. 

The  Committee  bill  has  four  main  elements,  the  first  of  which  re- 
lates to  exclusion  of  participating  providers.  The  bill  mandates  the 
exclusion  from  Medicare  and  Medicaid  of  individuals  convicted  of 
program-related  crimes  or  patient  abuse  or  neglect.  It  also  broad- 
ens the  grounds  for  the  discretionary  exclusion  of  health  care  pro- 
viders from  Medicare  and  Medicaid.  In  addition,  the  bill  extends 
the  mandatory  and  discretionary  exclusion  remedies  to  two  other 
State  health  care  programs,  the  Maternal  and  Child  Health  Serv- 
ices Block  Grant,  and  the  Title  XX  Social  Services  Block  Grant. 
The  Attorney  General  is  authorized  to  deny,  revoke,  or  suspend  the 
controlled  substances  registration  of  any  individual  or  entity  sub- 
ject to  mandatory  exclusion  from  Medicare. 

Second,  the  Committee  bill  revises  the  current  civil  money  penal- 
ty authorities.  It  clarifies  the  Secretary's  authority  to  consolidate 
exclusion  and  civil  money  penalty  determinations  involving  the 
same  provider  into  a  single  administrative  proceeding,  and  it 
broadens  the  Secretary's  authority  to  seek  injunctive  relief  to  pro- 
tect assets  for  the  payment  of  civil  money  penalties  imposed.  The 
bill  also  adds,  as  grounds  for  imposing  civil  money  penalties,  the 
submission  of  claims  for  payment  for  physician  services  by  individ- 
uals who  are  not  licensed  as  physicians,  who  obtained  their  licenses 
through  misrepresentation,  or  who  misrepresented  to  the  patient 
that  they  were  board-certified  in  a  medical  specialty. 

Third,  the  bill  provides  for  criminal  penalties  for  the  submission 
of  claims  for  physician  services  by  individuals  who  are  not  licensed 
as  physicians  or  who  obtained  their  licenses  through  misrepresen- 
tation or  cheating  on  a  licensing  exam.  The  bill  also  directs  the 
Secretary,  in  consultation  with  the  Attorney  General,  to  clarify  by 
regulation  what  payment  practices  are  not  to  be  treated  as  crimi- 
nal offenses  for  purposes  of  the  current  law  prohibitions  against 
bribes  and  kickbacks. 

Finally,  the  bill  requires  States,  as  a  condition  of  receiving  Fed- 
eral Medicaid  matching  funds,  to  provide  information  to  the  Secre- 
tary regarding  actions  taken  against  health  care  practitioners  by 
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State  licensing  authorities.  The  bill  also  authorizes  the  Secretary  to 
provide  such  information  to  other  State  licensing  authorities  and 
program  agencies  in  order  to  protect  the  health  and  safety  of  bene- 
ficiaries and  the  fiscal  integrity  of  the  programs. 

Background  and  Need  for  Legislation 

Under  current  law,  the  Department  of  Health  and  Human  Serv- 
ices (HHS)  can  exclude  practitioners  from  participation  in  Medi- 
care for  a  number  of  reasons: 
— Conviction  of  a  criminal  act  against  Medicare  (Title  XVIII), 

Medicaid  (Title  XIX)  or  Title  XX  of  the  Social  Security  Act; 
— Imposition  of  a  civil  monetary  penalty  for  acts  against  Medi- 
care or  Medicaid; 
—Submitting  false  claims  to  Medicare; 

— Repeatedly  providing  more  services  than  necessary  to  Medi- 
care beneficiaries; 

— Submitting  Medicare  claims  with  charges  that  substantially 
exceed  the  practitioner's  customary  charges; 

— Providing  services  to  Medicare  beneficiaries  that  are  of  a  qual- 
ity which  fails  to  meet  professionally  recognized  standards  of 
care; 

— Failing  to  keep  adequate  records  to  demonstrate  the  need  for 
services  rendered. 

HHS  has  the  authority  to  require  all  States  to  exclude  practition- 
ers from  participating  in  Medicaid  only  when  the  practitioner  is 
convicted  of  a  criminal  act  against  Medicare,  Medicaid  or  Title  XX, 
or  where  HHS  has  imposed  a  civil  monetary  penalty  on  the  practi- 
tioner for  acts  against  Medicare  or  Medicaid.  HHS  also  has  the  au- 
thority to  require  all  States  to  exclude  entities  that  are  owned  or 
controlled  by  individuals  convicted  of  such  criminal  acts. 

If  HHS  excludes  a  practitioner  from  the  reasons,  HHS  is  re- 
quired to  notify  the  State  and  local  agencies  responsible  for  health 
care  licensing  or  certification  of  the  suspension  and  to  request  that 
they  invoke  sanctions  in  accordance  with  applicable  State  law  or 
policy. 

Current  law  also  authorizes  the  Secretary  to  impose  a  civil  mone- 
tary penalty  of  up  to  $2,000  per  item  or  service,  plus  an  assessment 
of  up  to  twice  the  amount  claimed,  on  any  person  who  files  a  claim 
for  a  medical  or  other  item  or  service  that  the  person  knew  or  had 
reason  to  know  was  not  provided  as  claimed. 

Finally,  current  law  provides  for  criminal  penalties,  including 
funds  of  up  to  $25,000  and  imprisonment  for  up  to  five  years,  upon 
conviction  of  certain  offenses  relating  to  kickbacks,  bribes,  or  false 
claims  for  payment. 

On  May  1,  1984,  the  U.S.  General  Accounting  Office  (GAO) 
issued  a  report  to  the  Secretary  of  HHS  which  concluded  that  there 
was  a  need  to  expand  Federal  authority  to  protect  Medicare  and 
Medicaid  patients  from  health  practitioners  who  lose  their  licenses. 
The  GAO  report  found  that  Medicare  and  Medicaid  patients  are 
being  treated  in  some  States  by  health  care  practitioners  whose  li- 
censes were  revoked  or  suspended  by  another  State's  licensing 
board  because  they  did  not  meet  minimum  professional  standards. 
This  occurred  because  these  practitioners  move  to  another  State 
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where  they  have  a  Ucense  and  continue  to  practice.  Such  practi- 
tioners are  able  to  treat  Medicare  and  Medicaid  patients  because 
HHS  does  not  have  the  authority  to  exclude  them  from  these  pro- 
grams in  all  States  based  on  licensing  board  findings  and  sanctions 
in  one  State.  Currently,  HHS  is  only  empowered  to  deny  payment 
for  services  furnished  by  a  practitioner  in  the  State  in  which  he  or 
she  has  lost  a  license. 

A  primary  reaison  sanctioned  practitioners  were  able  to  move  to 
other  States  and  continue  practice  was  that  other  States  did  not 
learn  of  the  practitioner's  previous  offenses,  or  when  they  did, 
many  months  or  years  had  passed.  When  States  are  informed,  it 
may  take  up  to  three  years  to  sanction  practitioners  because  proce- 
dures are  lengthy  and  there  is  a  shortage  of  personnel.  Sanctions 
imposed  by  one  State  do  not  automatically  result  in  sanctions  being 
imposed  by  other  States.  State  licensing  laws  do  not  always  permit 
a  State  to  take  action  based  solely  on  another  State's  sanction.  Fur- 
ther, physicians  whose  licenses  have  been  revoked  can  enter  the 
military  and  practice  without  a  license  from  the  State  in  which 
they  are  located. 

Under  current  law,  HHS  can  exclude  practitioners  only  for  acts 
committed  against  Medicare,  Medicaid  and  their  beneficiaries.  As  a 
result,  HHS  excludes  relatively  few  of  those  sanctioned  by  State 
boards.  For  example,  while  State  licensing  boards  in  Michigan, 
Ohio  and  Pennsylvania  sanctioned  328  practitioners  between  1977 
and  1982,  HHS  nationwide  excluded  only  335  practitioners  from 
1975  to  1982.  Also,  only  15  of  the  328  practitioners  sanctioned  by 
the  three  States  were  also  excluded  by  HHS.  Further,  over  seventy 
percent  of  HHS  exclusion  actions  were  for  criminal  violations 
against  the  programs.  However,  fifty-eight  percent  of  the  328  li- 
censing board  sanctions  in  the  three  States  were  for  problems  that 
affected  the  practitioner's  ability  to  meet  minimum  professional 
standards  or  to  provide  quality  care. 

In  addition,  HHS  is  unable  under  current  law  to  bar  from  par- 
ticipation individuals  or  entities  that  have  been  convicted  of  de- 
frauding patients  or  private  health  insurers  or  of  defrauding  other 
Federal,  State  or  local  government  programs. 

In  summary,  HHS  currently  does  not  have  the  authority  to  ex- 
cluse  individuals  or  entities  from  Medicare,  Medicaid,  the  Maternal 
and  Child  Health  Program  and  Title  XX  Social  Services  Program 
who  have  been  convicted  of  non-program  related  crimes  such  as 
fraud,  financial  abuse,  neglect  of  patients  or  unlawful  distribution 
of  a  controlled  substance.  It  does  not  have  the  authority  in  all  cases 
to  exclude  those  who  have  been  sanctioned  for  defrauding  or  abus- 
ing the  Medicaid  program  from  participation  in  Medicare  or  vice 
versa.  Further,  HHS  does  not  have  the  authority  to  exclude  nation- 
wide those  individuals  or  entities  that  have  lost  their  licenses  to 
provide  health  care  or  have  otherwise  been  sanctioned  by  a  State 
licensing  authority. 
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Explanation  of  Legisaltion 
exclusion  from  medicare  and  state  health  care  programs 

(SECTION  2) 

Mandatory  Exclusion 

The  bill  identifies  a  number  of  acts  for  which  exclusion  from 
Medicare  and  State  health  care  programs  is  appropriate.  (The  bill 
defines  State  health  care  programs  as  Medicaid,  the  Maternal  and 
Child  Health  Services  Block  Grant  under  Title  V  of  the  Social  Se- 
curity Act,  and  the  Social  Services  Block  Grant  under  Title  XX  of 
the  Social  Security  Act).  The  bill  divides  these  actions  into  two 
broad  categories:  those  for  which  exclusion  is  mandatory,  and  those 
for  which  it  is  discretionary  with  the  Secretary.  In  those  cases 
where  individuals  or  entities  have  been  convicted  of  certain  crimes 
and  exclusion  is  mandatory,  the  bill  prescribes  a  minimum  period 
of  exclusion  of  5  years,  with  certain  limited  exceptions. 

Mandatory  exclusion  for  program-related  crimes  (section  1128(aXl) 
of  the  Social  Security  Act) 

The  Secretary  would  be  required  to  exclude  from  participation  in 
Medicare  any  individual  or  entity  convicted,  in  Federal  or  State 
court,  of  a  criminal  offense  related  to  the  delivery  of  services  under 
Medicare  or  Medicaid  or  any  other  State  health  care  program.  The 
exclusion  would  be  for  a  period  of  not  less  than  five  years,  unless 
the  Secretary  waives  the  exclusion  upon  a  request  from  the  State 
on  the  grounds  that  the  individual  or  entity  is  the  sole  community 
physician  or  the  sole  source  of  essential  specialized  services  in  the 
community.  If  the  Secretary  excludes  an  individual  or  entity  from 
Medicare  under  this  provision,  the  State  would  be  required  to  ex- 
clude the  individual  or  entity  from  participation  in  Medicaid  and 
the  other  State  health  care  programs  for  the  same  period  as  the 
individual  is  excluded  from  Medicare. 

If  an  individual  or  entity  convicted  of  a  program-related  offense 
involving  a  State  health  care  program  has  not  been  furnishing 
services  to  Medicare  beneficiaries  but  would  be  eligible  to  do  so,  it 
is  the  Committee's  expectation  that  the  Secretary  would  proceed  to 
exclude  the  individual  or  entity  from  Medicare  and  then  direct  the 
States  to  exclude  the  party  from  the  State  health  care  programs.  If 
the  individual  or  entity  was  a  type  of  provider  that  would  not  oth- 
erwise be  eligible  for  Medicare  payments,  the  Secretary  could  call 
the  matter  to  the  attention  of  the  States  and  urge  that  they  insti- 
tute exclusion  proceedings.  In  the  alternative,  the  Secretary  could 
follow  the  exclusion  procedure  for  Medicare  and  direct  the  States 
to  exclude  the  provider  from  the  State  health  care  programs. 

While  there  is  currently  a  mandatory  exclusion  from  Medicare 
and  Medicaid  for  crimes  related  to  the  delivery  of  health  care 
under  Medicare,  Medicaid  or  Title  XX,  no  minimum  period  of  ex- 
clusion is  specified,  and  participation  in  the  Title  V  MCH  Block 
Grant  is  unaffected.  This  provision  would  amend  current  law  to  re- 
quire exclusion  for  a  minimum  of  five  years  for  conviction  of  such 
crimes,  and  to  apply  the  exclusion  to  Title  V  as  well.  The  Commit- 
tee believes  that  a  minimum  five-year  exclusion  is  appropriate, 
given  the  seriousness  of  the  offenses  at  issue.  The  minimum  exclu- 


6 


sion  provides  the  Secretary  with  adequate  opportunity  to  deter- 
mine whether  there  is  a  reasonable  assurance  that  the  types  of  of- 
fenses for  which  the  individual  or  entity  excluded  have  not  re- 
curred and  are  not  likely  to  do  so.  Moreover,  a  mandatory  five-year 
exclusion  should  provide  a  clear  and  strong  deterrent  against  the 
commission  of  criminal  acts. 

Mandatory  exclusion  for  crimes  related  to  patient  neglect  or  abuse 
(section  1128(aX2)) 

The  Secretary  would  be  required  to  exclude  from  participation  in 
Medicare  any  individual  or  entity  convicted  of  a  criminal  offense 
relating  to  neglect  or  abuse  of  patients  in  connection  with  the  de- 
livery of  a  health  care  item  or  service.  The  bill  would  establish  a 
minimum  exclusion  period  of  five  years,  unless  the  Secretary 
waives  the  exclusion  upon  a  request  from  the  State  on  the  grounds 
that  the  individual  or  entity  is  the  sole  community  physician  or  the 
sole  source  of  essential  specialized  services  in  the  community. 

If  the  Secretary  excludes  any  individual  or  entity  under  this  pro- 
vision, the  States  would  be  required  to  exclude  such  individual  or 
entity  from  participation  in  Medicaid  or  any  other  State  health 
care  programs  for  the  same  period  of  time.  As  in  the  case  of  provid- 
ers who  are  convicted  of  program-related  crimes,  the  Secretary 
could  exclude  from  Medicare  individuals  and  entities  who  are  eligi- 
ble to  participate  but  are  not  doing  so,  and  could  follow  the  Medi- 
care exclusion  process  to  direct  States  to  exclude  providers  who  are 
not  eligible  to  participate  in  Medicare. 

Under  the  current  law,  the  Secretary  does  not  have  the  author- 
ity to  exclude  persons  who  have  been  convicted  of  criminal  offenses 
which  are  not  related  to  Medicare  or  other  State  health  care  pro- 
grams. This  provision  would  give  the  Secretary  the  authority  to 
protect  Medicare  and  the  State  health  care  program  beneficiaries 
from  individuals  or  entities  that  have  already  been  tried  and  con- 
victed of  offenses  which  the  Secretary  concludes  entailed  or  result- 
ed in  neglect  or  abuse  of  other  patients  and  whose  continued  par- 
ticipation in  Medicare  and  the  State  health  programs  would  there- 
fore constitute  a  risk  to  the  health  and  safety  of  patients  in  those 
programs. 

Permissive  exclusions 

Subsections  1128(b)(1)  through  (b)(14)  would  establish  discretion- 
ary authority  for  the  Secretary  to  exclude  individuals  and  entities 
from  Medicare  for  specified  reasons.  Although  the  Secretary  would 
have  discretion  whether  to  initiate  an  exclusion  proceeding  in  any 
particular  case,  the  bill  makes  it  clear  that,  if  the  Secretary  found 
that  an  exclusion  was  warranted,  these  authorities  would  have  to 
be  exercised  in  a  manner  that  resulted  in  the  exclusion  of  the  indi- 
vidual or  entity  from  all  of  the  Medicare  and  State  health  pro- 
grams for  which  the  individual  or  entity  was  otherwise  eligible  to 
participate.  Thus,  if  the  provider  were  eligible  to  participate  in 
Medicare,  the  Secretary  would  exclude  the  provider  from  Medicare, 
even  if  the  provider  had  not  been  participating  in  Medicare,  and 
would  simultaneously  direct  the  States  to  exclude  the  provider 
from  the  State  health  programs  for  the  same  period  of  time.  If  the 
individual  or  entity  were  not  eligible  to  participate  in  Medicare  be- 
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cause  he  or  it  was  a  type  of  provider  that  is  not  reimbursed  under 
the  program,  the  Secretary  could  use  the  Medicare  exclusion  proce- 
dures to  direct  the  States  to  exclude  the  individual  or  entity  from 
the  State  health  programs  for  the  period  of  time  for  which  he  or  it 
would  have  been  excluded  from  Medicare. 

The  bill  includes  among  the  grounds  for  permissive  exclusion 
convictions  relating  to  fraud  (1128(b)(1))  and  convictions  relating  to 
controlled  substances  (1128(b)(3)).  While  the  Committee  expects 
that  most  of  these  cases  will  result  in  exclusion,  it  wishes  to  give 
the  Secretary  the  option  to  avoid  exclusion  if,  in  his  judgment,  ex- 
clusion would  jeopardize  another  investigation. 

Authority  to  exclude  for  conviction  relating  to  fraud  (section 

immv) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  under  Federal  or  State  law  of  a  criminal  offense 
relating  to  fraud,  theft,  embezzlement,  breach  of  fiduciary  responsi- 
bility or  financial  abuse  if  such  offense  was  committed  either  in 
connection  with  the  delivery  of  health  care  or  with  respect  to  a 
program  that  is  financed,  at  least  partially,  by  Federal,  State  or 
local  government. 

Under  current  law,  the  Secretary  does  not  have  the  authority  to 
exclude  individuals  or  entities  convicted  of  criminal  offenses  which 
are  not  related  to  Medicare  or  Medicaid  or  the  other  State  health 
care  programs.  This  provisions  would  permit  the  Secretary  to  ex- 
clude persons  and  entities  who  have  already  been  convicted  of  of- 
fenses relating  to  their  financial  integrity,  if  the  offenses  occurred 
in  delivering  health  care  to  patients  not  covered  by  public  pro- 
grams or  if  they  occurred  during  participation  in  any  other  govern- 
mental program. 

Authority  to  exclude  for  conviction  relating  to  obstruction  of  an  in- 
vestigation (section  1128(h)(2)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  of  interference  with,  or  obstruction  of,  any  investi- 
gation into  any  criminal  offense  for  crimes  that  would  require 
mandatory  exclusion  under  section  1128(a)  or  permit  exclusion 
under  section  1128(b)(1). 

Authority  to  exclude  for  conviction  relating  to  controlled  substance 
(section  1128(b)(3)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  under  Federal  or  State  law  or  unlawful  manufac- 
ture, distribution,  prescription  or  dispensing  of  a  controlled  sub- 
stance or  any  other  criminal  offense  relating  to  a  controlled  sub- 
stance. 

Authority  to  exclude  for  license  revocation  or  suspension  (section 

1128(b)(4)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  whose  license  to  provide  health  care  has  been  suspended  or 
revoked  by  a  State  licensing  authority  or  whose  license  has  been 
otherwise  lost  for  reasons  bearing  on  the  individual's  professional 
competence,  professional  conduct  or  financial  integrity. 
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The  Committee  heard  substantial  testimony  from  the  General 
Accounting  Office,  based  in  its  investigation  of  three  States,  and 
from  the  Inspector  General  of  HHS,  about  the  need  to  protect  Med- 
icare and  Medicaid  patients  from  practioners  who  lose  their  li- 
censes in  one  State,  move  to  another  State,  and  continue  to  treat 
program  beneficiaries.  The  provisions  of  this  bill  would  permit  the 
Secretary  to  exclude  such  persons  from  Medicare  in  all  States  and 
to  require  the  State  to  exclude  them  from  participation  in  any 
State  health  care  program. 

This  provision  would  also  permit  the  exclusion  of  individuals  or 
entities  who  surrender  their  licenses  while  disciplinary  proceedings 
involving  professional  competence,  professional  conduct  or  finan- 
cial integrity  are  pending.  This  provision  will  prevent  unfit  prac- 
tioners from  avoiding  exclusion  through  the  expedient  of  surren- 
dering their  license  before  the  State  can  conclude  proceedings 
against  them. 

The  Committee  expects  that  the  Secretary  will  not  use  his  discre- 
tion under  this  authority  to  exclude  individuals  whose  licenses 
have  been  suspended  in  the  State  in  which  they  are  practicing  for 
minor  infractions  not  relating  to  quality  of  care,  such  as  failure  to 
pay  licensing  fees  or  violation  of  strict  advertising  requirements.  In 
these  limited  circumstances,  the  exclusion  penalty  would,  in  the 
Committee's  view,  be  too  harsh.  However,  the  Committee  expects 
that  the  Secretary  in  these  instances  will  carefully  review  the  cir- 
cumstances of  the  license  suspension  to  assure  himself  that  the 
minor  infraction  was  the  sole  reason  for  the  loss  of  license. 

Authority  to  exclude  for  prior  suspension  or  exlcusion  from  Federal 
health  care  programs  (section  1128(b)(5)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  suspended  or  excluded  from  any  Federal  program  involving 
the  provision  of  health  care,  or  from  any  State  health  care  pro- 
gram, for  reasons  bearing  on  professonal  competence,  professional 
performance,  or  financial  integrity.  Federal  programs  covered  by 
this  provision  would  include  those  administered  by  the  Department 
of  Defense  or  the  Veterans'  Administration.  The  purpose  of  the 
provision  is  to  correct  the  anomaly  in  current  law  whereby  individ- 
uals or  entities  found  unfit  to  participate  in  one  Federal  health 
program,  or  in  one  Federally-funded  State  health  care  program, 
may  continue  to  participate  in  Medicare  or  Medicaid  or  the  other 
State  programs. 

Authority  to  exclude  for  excessive  charges,  unnecessary  services,  or 
failure  of  certain  organizations  to  furnish  medically  necessary 
services  (section  1128(b)(6)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  the  Secretary  determines  submitted  requests  for  payment 
which  contain  charges  (or  costs)  substantially  in  excess  of  usual 
charges  (or  costs).  The  Committee  intends  that  the  standard  to  be 
used  in  determining  whether  excessive  charges  have  been  submit- 
ted is  the  person's  or  entity's  usual  or  normal  charge,  which  may 
be  higher  than  the  Medicare-recognized  ''customary  charge."  This 
provision  does  not  in  any  way  alter  the  amount  of  the  charge 
which  will  be  recognized  as  "reasonable"  under  Title  XVIII.  The 
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provision  does  not  apply  where  payment  is  not  made  on  either  a 
cost  or  charge  basis,  such  as  under  prospective  payment. 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  that  the  Secretary  determines  has  furnished,  or  caused  to  be 
furnished,  items  or  services  substantially  in  excess  of  the  patient's 
needs  or  of  a  quality  which  fails  to  meet  professionally  recognized 
standards  of  health  care.  The  Committee  is  aware  that  currently 
PROs  are  responsible  under  their  contracts  only  for  review  of  Med- 
icare inpatient  hospital  services.  Even  for  those  Medicare  inpatient 
services,  however,  there  may  be  situations  when  the  PRO  does  not 
make  the  final  quality  decision,  such  as  in  cases  where  a  PRO  con- 
tract is  not  in  effect.  The  Committee  expects  that,  in  determining 
whether  professionally  recognized  standards  of  health  care  are 
met,  the  Secretary  may  rely  on  information  supplied  by  the  Peer 
Review  Organizations  (PROs),  the  Medicare  Part  B  carriers,  or  any 
other  reliable  source. 

The  Secretary  would  be  authorized  to  exclude  a  risk-sharing 
health  maintenance  organization  (HMO)  or  competitive  medical 
plan  (CMP)  or  a  primary  care  case  management  plan,  approved 
under  Medicare  or  Medicaid,  which  has  failed  substantially  to  pro- 
vide medically  necessary  items  or  services  as  required  by  law  or 
contract,  if  the  failure  has  adversely  affected,  or  has  the  likelihood 
of  adversely  affecting,  Medicare  or  Medicaid  beneficiaries. 

The  first  two  elements  of  this  provision  would  essentially  recod- 
ify current  law  under  Section  1862(d)(1),  regarding  conditions  under 
which  Medicare  payments  may  be  denied.  The  provision  would  also 
expand  current  law  to  include  State  health  care  programs.  The 
Committee  understands  that,  under  current  law,  when  exclusion  is 
considered  in  the  case  of  a  hospital  that  has  submitted  claims  in 
excess  of  usual  charges,  or  in  the  case  of  a  physician  who  provides 
services  substantially  in  excess  of  the  needs  of  patients,  the  hospi- 
tal or  physician  is  given  a  notice  of  the  proposed  sanction,  an  op- 
portunity to  submit  an  explanation  in  writing,  and  a  face-to-face 
meeting  with  a  representative  of  the  Secretary  prior  to  a  decision 
as  to  whether  to  exclude.  The  Committee  expects  the  Secretary  to 
follow  these  procedures  with  respect  to  potential  exclusions  in  such 
cases  under  the  Committee  bill.  Where  it  appears  that  the  underly- 
ing violation  by  the  hospital  or  physician  in  such  a  case  is  an  iso- 
lated or  inadvertent  instance,  the  Committee  would  expect  the  Sec- 
retary not  to  exclude,  but  rather  to  insist  on  prompt  corrective 
action. 

The  new  provisions  affecting  HMOs,  CMPs,  and  Medicaid  case 
management  plans  are  intended  to  deal  with  serious  failures  to 
abide  by  acceptable  standards  of  medical  practice,  rather  than  iso- 
lated cases  of  inadvertent  omissions.  The  Committee  intends  for 
the  Secretary  to  examine  whether  there  was  a  deliberate  omission 
or  a  pattern  of  failing  to  provide  necessary  items  and  services,  the 
seriousness  of  the  effect  on  or  risk  to  patients,  and  the  reasons  or 
circumstances  involved.  It  is  also  expected  that  the  practice  stand- 
ards used  to  determine  that  items  or  services  were  medically  neces- 
sary would  be  based  on  generally  accepted  HMO  practice  stand- 
ards. The  Committee  expects  that  thes^  standards  could  be  devel- 
oped by  physicians  involved  with  prepaid  group  practice,  by  other 
HMOs  or  CMPs,  or  by  State  agencies  that  have  contracted  with 
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HMOs,  with  PROs,  or  with  other  organizations  to  conduct  quality 
assessment  in  prepayment  settings. 

Authority  to  exclude  for  fraud,  kickbacks,  and  other  prohibited  ac- 
tivities (section  1128(bX7)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  that  has  committed  an  act  described  in  11 28 A  (relating  to 
civil  money  penalties  for  false  or  fraudulent  claims)  or  in  the  new 
section  1218B  (relating  to  criminal  penalties  for  kickbacks  and 
bribes).  (See  discussion  below  regarding  the  new  section  1128B.) 
The  Secretary  could  exercise  this  authority  to  exclude  an  individ- 
ual or  entity  without  the  necessity  of  imposing  a  civil  money  penal- 
ty or  obtaining  a  criminal  penalty  or  obtaining  a  criminal  convic- 
tion. It  is  the  Committee's  intent  that  the  burden  of  proof  require- 
ments under  this  authority  would  be  those  customarily  applicable 
to  administrative  proceedings. 

Authority  to  exclude  entities  controlled  by  a  sanctioned  individual 
(section  1128(b)(8)) 

The  Secretary  would  be  authorized  to  exclude  any  entity  that 
has  a  person  with  an  ownership  or  controlling  interest,  or  that  has 
an  officer,  director,  agent  or  managing  employee,  who  has  been 
convicted  of  certain  program-related  offenses  (described  in  section 
1128(a)  or  section  1128(b)  (1),  (2),  or  (3)),  or  against  whom  a  civil 
monetary  penalty  has  been  assessed,  or  who  has  been  excluded 
from  participation  in  Medicare  or  a  State  health  care  program. 

The  section  would  recodify  section  1128(b)  of  current  law  with  re- 
spect to  excluding  entities  that  have  an  ownership,  managerial,  or 
other  substantial  relationship  with  an  individual  who  has  been  ex- 
cluded or  sanctioned  by  the  program  on  the  basis  of  a  program-re- 
lated conviction.  This  provision  would  expand  the  current  exclusion 
authority  to  include  entities  that  have  a  substantial  relationship 
with  an  individual  who  has  been  excluded  from  Medicare  or  Medic- 
aid or  the  other  State  health  care  programs  or  who  has  had  a  civil 
monetary  penalty  imposed  against  him. 

Authority  to  exclude  for  failure  to  make  certain  disclosures  (section 
im(bX9),  (10)  and  (11)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  which  fails  fully  and  accurately  to  make  any  required  disclo- 
sure regarding  persons  with  ownership  or  control,  or  persons  con- 
victed of  program-related  crimes,  or  which  fails  to  supply  to  the 
Secretary  as  requested  information  pertaining  to  the  ownership  of 
a  subcontractor  or  to  significant  business  transactions.  In  addition, 
the  Secretary  would  be  permitted  to  exclude  any  individual  or 
entity  that  fails  to  provide  information  that  the  Secretary  or  the 
State  Medicaid  agency  finds  necessary  to  determine  amounts  pay- 
able, or  that  refuses  to  permit  examination  of  its  fiscal  or  other 
records  as  may  be  necessary  to  verify  such  information. 

These  provisions  are  essentially  a  recodification  of  current  law 
under  section  1866(b)(2)(C)  and  (G),  with  an  expansion  in  the  enti- 
ties covered  and  an  extension  to  include  exclusions  from  the  State 
health  care  programs. 
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Authority  to  exclude  for  failure  to  grant  immediate  access  (section 
im(hX12)) 

The  Secretary  would  be  authorized  to  exclude  an  individual  or 
entity  that  fails  to  grant,  upon  reasonable  request,  immediate 
access  to  the  Secretary,  State  agency.  Inspector  General,  or  State 
Medicaid  fraud  control  unit  for  the  purpose  of  performing  their 
specified  statutory  functions.  The  Secretary  would  be  required  to 
define  by  regulation  what  constitutes  "immediate  access"  and  "rea- 
sonable request."  The  Committee  intends  that  the  regulations  on 
"reasonable  request"  with  respect  to  the  review  of  records  or  docu- 
ments by  the  Inspector  General  or  State  Medicaid  Fraud  Control 
Units  will  specify  that  this  provision  only  apply  to  situations  where 
there  is  information  to  suggest  that  the  individual  or  entity  has 
violated  statutory  or  regulatory  requirements  under  Titles  V,  XI, 
XVIII,  XIX,  or  XX.  With  respect  to  determinations  of  compliance 
with  Medicare  or  Medicaid  conditions  of  participation  or  payment, 
or  with  respect  to  Medicaid  review  and  inspection  requirements, 
the  Committee  recognizes  that  information  regarding  compliance 
will  not  necessarily  be  available  prior  to  access  to  a  facility  or 
other  entity;  indeed,  the  purpose  of  immediate  access  in  this  cir- 
cumstance is  to  facilitate  a  determination  of  the  extent  of  compli- 
ance. The  Committee  further  intends  that  the  regulations  make  al- 
lowances for  failure  to  provide  immediate  access  if  there  are  cir- 
cumstances beyond  the  control  of  the  individual  or  entity  under 
review,  such  as  in  cases  where  the  hospital  record  is  physically  in 
the  possession  of  a  PRO  conducting  a  review.  The  period  of  exclu- 
sion for  individuals  (but  not  entities)  would  be  equal  to  the  period 
during  which  access  was  denied  and  an  additional  period  not  to 
exceed  90  days  as  set  by  the  Secretary. 

Authority  to  exclude  for  failure  to  take  certain  corrective  actions 
(section  1128(bXW) 

The  Secretary  would  be  authorized  to  exclude  any  hospital  which 
fails  to  comply  substantially  with  a  corrective  action  necessary  to 
prevent  or  correct  inappropriate  admissions  or  practice  patterns 
under  the  prospective  payment  system,  if  required  to  do  so  under 
the  provisions  of  section  1886(f)(2)  pertaining  to  the  review  and  rec- 
ommendations of  a  PRO.  This  provision  clarifies  the  sanctions 
available  under  current  law  and  extends  them  to  include  exclusion 
from  the  State  health  care  programs. 

Authority  to  exclude  for  default  on  health  education  loan  or  schol- 
arship obligations  (section  1128(bXH)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  who 
is  in  default  on  repayment  of  scholarship  obligations  or  loans  for 
health  education  that  have  been  made  or  secured  in  whole  or  in 
part  by  the  Secretary.  The  Secretary  may  not  exclude  an  individ- 
ual for  default  unless  the  Department  has  exhausted  all  reasonable 
alternatives  available  to  it  to  secure  repayment.  In  addition,  the 
Secretary  may  not  exclude  any  physician  for  default  if  the  State 
requests  that  the  physician  not  be  excluded  on  the  grounds  that  he 
or  she  is  the  sole  community  physician  or  the  sole  source  of  essen- 
tial specialized  services  in  a  community.  In  determining  whether  to 
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exclude  a  physician  for  default,  the  Secretary  is  required  to  take 
into  account  the  effect  of  exclusion  on  access  by  Medicare  and  Med- 
icaid beneficiaries  to  covered  physician  services. 

The  Committee  emphasizes  that  exclusion  is  a  remedy  of  last 
resort  for  collecting  outstanding  loan  obligations.  The  Secretary  is 
expected  to  use  alternative  administrative  tools  whenever  feasible. 
For  example,  the  Secretary  should  explore  the  feasibility  of  deduct- 
ing overdue  loan  obligations  from  amounts  that  Medicare  or  Medic- 
aid would  otherwise  pay  for  services  rendered  by  the  defaulting 
practitioner.  Similarly,  civil  authority  in  the  tax  code,  administered 
by  the  Attorney  General,  could  be  used  to  deduct  loan  obligations 
from  tax  refunds  to  individuals  in  default. 

Due  process  (sections  1128(c),  (d),  (e),  (f)  and  (g)) 

All  mandatory  and  permissive  exclusions  under  sections  1128 
and  11 28 A  would  be  effective  at  such  time,  and  upon  such  reasona- 
ble notice  to  the  public  and  to  the  individual  or  entity  to  be  ex- 
cluded, as  may  be  specified  in  regulation.  An  exclusion  would  be 
effective  on  or  after  the  effective  date  specified  by  the  notice  of  the 
exclusion. 

In  order  to  avoid  disruptions  in  care  that  would  be  harmful  to 
patients,  and  to  permit  an  orderly  transfer  to  another  provider, 
payment  to  an  excluded  provider  would  normally  be  permitted 
under  Medicare,  Medicaid,  and  the  other  State  health  care  pro- 
grams, for  up  to  30  days  for  inpatient  institutional  services  fur- 
nished to  an  individual  admitted  prior  to  the  exclusion,  and  for 
home  health  services  or  hospice  care  furnished  pursuant  to  a  plan 
of  care  established  before  the  date  of  the  exclusion.  However,  the 
Secretary  could  stop  payments  for  such  patients  sooner  than  thirty 
days  after  exclusion  if  the  Secretary  concluded  that  the  risk  to  the 
health  or  safety  of  the  patients  was  sufficiently  serious  to  warrant 
a  more  immediate  transfer  to  a  different  provider. 

Under  the  bill,  the  notice  of  the  exclusion  under  sections  1128  or 
1128A  would  be  required  to  state  the  earliest  date  on  which  the  in- 
dividual or  entity  could  apply  for  reinstatement  in  Medicare,  Med- 
icaid, and  the  other  State  health  care  programs.  The  period  could 
not  be  less  than  five  years  in  the  case  of  a  mandatory  exclusion 
under  section  1128(a),  unless  the  Secretary  has  exercised  his  au- 
thority to  waive  exclusion  in  the  case  of  a  sole  community  physi- 
cian or  a  practitioner  or  entity  that  is  the  sole  source  of  essential 
specialized  services  in  a  community.  For  individuals  excluded 
under  section  1128(b)(12),  the  period  of  exclusion  is  the  period 
during  which  the  Secretary  was  denied  immediate  access  plus  an 
additional  period,  not  to  exceed  90  days,  as  determined  by  the  Sec- 
retary. In  the  case  of  all  exclusions  other  than  those  under  1128(a) 
and  1128(b)(12),  the  Committee  intends  that,  in  setting  the  period  of 
exclusion,  the  Secretary  will  take  into  consideration  such  factors  as 
the  seriousness  of  the  offense,  the  impact  of  both  the  offense  and 
the  exclusion  on  beneficiaries,  and  any  mitigating  circumstances, 
such  as  the  availability  of  alternate  providers  of  needed  health  care 
services. 

The  individual  or  entity  excluded  under  Section  1128  would  be 
entitled  to  reasonable  notice  and  opportunity  for  a  hearing  by  the 
Secretary  after  the  notice  of  exclusion,  and  to  judicial  review  of  the 
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Secretary's  final  decision.  These  are  the  same  notice  and  post-ter- 
mination hearing  requirements  provided  under  current  law  in  sec- 
tions 1862(d),  1128  and  1156  of  the  Social  Security  Act. 

There  are  currently  several  different  procedural  regulations  gov- 
erning the  various  provisions  available  to  the  Secretary  to  sanction 
individuals  and  entities.  Although  similar  in  many  respects,  the 
regulations  also  vary  sufficiently  that  there  exits  a  possibility  of 
confusion  on  the  part  of  affected  parties.  Since  the  Committee  bill 
consolidates  these  authorities,  and  the  Committee  understands 
their  administration  will  be  consolidated  under  the  responsibility 
of  the  Inspector  General,  the  Committee  intends  that  the  Secretary 
promulgate,  to  the  extent  possible,  a  uniform  set  of  procedural  reg- 
ulations. 

The  provisions  of  section  205(h)  of  the  Social  Security  Act  have 
been  expressly  incorporated  in  the  bill  to  make  clear  that  the 
review  process  provided  for  in  the  bill  shall  be  the  exclusive  means 
of  review  for  questions  arising  under  this  section  (and  under  sec- 
tions 1128A  and  1156). 

The  Secretary  would  be  required  to  notify  promptly  the  appropri- 
ate State  agencies  of  an  exclusion  from  Medicare  under  sections 
1128  or  1128A.  Each  State  would  be  required  to  exclude  or  other- 
wise bar  an  excluded  individual  or  entity  from  its  State  health  care 
programs  for  the  same  period  as  the  Medicare  exclusion,  unless  the 
State  requested  and  received  a  waiver  from  the  Secretary,  based  on 
a  judgment  that  the  exclusion  will  result  in  program  beneficiaries' 
not  having  adequate  access  to  appropriate  services. 

An  individual  or  entity  excluded  from  participation  under  sec- 
tion 1128  or  section  11 28 A  would  be  permitted  to  apply  to  the  Sec- 
retary for  reinstatement  under  Medicare  and  the  State  health  care 
programs  after  the  period  of  exclusion  specified  in  the  notice  and 
at  such  other  times  as  the  Secretary  may  provide  in  regulation. 
The  Secretary  could  reinstate  such  individual  or  entity  if  the  Secre- 
tary determined  that  there  was  no  basis  for  a  continuation  of  the 
exclusion  and  there  were  reasonable  assurances  that  the  types  of 
actions  which  were  the  basis  for  the  original  exclusion  had  not  re- 
curred and  would  not  recur.  In  making  this  determination,  the  Sec- 
retary would  consider  the  conduct  of  the  applicant  which  occurred 
after  the  date  of  the  notice  of  exclusion  or  conduct  which  was  un- 
known to  the  Secretary  at  the  time  of  the  exclusion.  The  Commit- 
tee intends  that  the  Secretary  set  forth  in  regulation  the  frequency 
with  which  applications  for  reinstatement  can  be  made  in  order  to 
preclude  unduly  repetitious  submissions. 

The  Committee  bill  maintains  current  law  by  providing  that  the 
decision  of  whether  or  not  to  grant  an  applicant's  request  for  rein- 
statement is  vested  by  law  in  the  Secretary's  discretion  and  thus  is 
not  subject  to  judicial  review. 

The  Committee  bill  broadly  defines  the  term  "conviction"  for  the 
purposes  of  both  the  mandatory  and  permissive  exclusions  under 
section  1128.  This  definition  reflects  current  law  with  respect  to  ex- 
isting section  1128(a)  and  encompasses  all  dispositions  of  criminal 
matters  in  which  (1)  a  judgment  of  conviction  has  been  entered  in  a 
Federal,  State,  or  local  court,  regardless  of  whether  there  is  an 
appeal  pending  or  whether  the  judgment  of  or  other  record  of  con- 
viction has  been  expunged;  (2)  there  has  been  a  finding  of  guilt  by 
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a  Federal,  State,  or  local  court;  (3)  a  plea  of  guilty  or  nolo  conten- 
dere has  been  accepted  by  a  Federal,  State  or  local  court;  or  (4)  the 
individual  has  entered  into  participation  in  a  first  offender,  de- 
ferred adjudication,  or  other  program  where  judgment  of  conviction 
has  been  withheld,  regardless  of  whether  that  individual  entered  a 
formal  plea  of  guilty  or  nolo  contendere. 

Under  current  practice,  the  Secretary  has  delegated  all  existing 
suspension,  exclusion,  and  civil  monetary  penalty  authorities  to  the 
Department's  Inspector  General.  The  Committee  believes  that  this 
delegation  of  authority  by  the  Secretary  is  entirely  consistent  with 
the  statutory  mandate  of  the  HHS  Inspector  General  (42  U.S.C.  sec- 
tion 3521,  et  seq.)  and  has  resulted  in  the  efficient  administration  of 
these  authorities.  The  Committee  expects  the  Secretary  both  to 
continue  this  existing  practice  and  to  delegate  all  new  statutory  ex- 
clusion authorities  created  by  this  bill  to  the  Department's  Inspec- 
tor General. 

CIVIL  MONETARY  PENALTIES  (SECTION  3) 

Under  current  law,  the  Secretary  is  authorized  to  impose  a  civil 
monetary  penalty  (of  up  to  $2,000  per  item  or  service),  plus  an  as- 
sessment of  twice  the  amount  claimed,  on  any  person  who  files  a 
claim  for  a  medical  or  other  item  or  service  that  the  person  knew 
or  had  reason  to  know  was  not  provided  as  claimed.  Current  law, 
in  section  1128(c),  also  authorizes  the  Secretary  to  exclude  a  person, 
against  whom  a  civil  money  penalty  or  assessment  has  been  im- 
posed, from  Medicare  and  to  direct  his  exclusion  from  Medicaid. 
The  Committee  bill  consolidates  and  clarifies  these  authorities,  and 
expands  the  grounds  for  penalties  and  exclusion. 

The  bill  makes  several  clarifying  amendments  to  the  civil  mone- 
tary penalty  statute.  First,  the  bill  amends  the  statute  to  make  ac- 
tionable those  claims  a  person  knew  or  had  reason  to  know  where 
"false  or  fraudulent".  This  amendment  is  intended  to  clarify  that 
the  scope  of  the  statute  includes  such  conduct  as  double  billing,  but 
is  not  intended  to  change  the  current  standard  of  proof  regarding 
the  requirement  that  a  person  knew  or  had  reason  to  know  the 
claim  was  wrongful. 

The  bill  further  clarifies  the  statute  by  expressly  providing  that 
the  submission  of  claims  for  physicians'  services,  or  for  items  or 
services  incident  to  a  physicians'  services,  which  are  furnished  or 
supervised  by  a  non-licensed  physician  are  actionable  under  the 
statute.  In  addition,  the  bill  expands  the  statute's  scope  to  encom- 
pass claims  for  such  items  or  services  where  the  physician's  license 
was  obtained  through  material  misrepresentations  (such  as  cheat- 
ing on  a  licensure  exam),  or  where  the  physician  falsely  represent- 
ed to  the  patient  that  he  or  she  was  board-certified  in  a  medical 
specialty. 

The  Committee  bill  makes  subject  to  civil  monetary  penalties  the 
act  of  submitting,  or  causing  to  be  submitted,  claims  for  payment 
under  a  program  during  a  period  when  the  person  furnishing  the 
services  is  excluded  from  participation  in  that  program.  The  pur- 
pose of  this  provision  is  to  clarify  that  civil  monetary  penalties  are 
applicable  in  cases  where  claims  are  filed  by  beneficiaries  because 
an  excluded  individual  or  entity  failed  to  inform  them  of  the  exclu- 
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sion.  In  these  circumstances,  it  is  the  excluded  individual  or  entity, 
and  not  the  beneficiary,  who  would  be  subject  to  penalties. 

Under  current  law,  civil  money  penalties  apply  to  any  individual 
or  entity  who  causes  to  be  presented  to  any  person  a  request  for 
payment  in  violation  of  an  agreement  with  a  State  Medicaid 
agency  not  to  charge  a  person  for  an  item  or  service  in  excess  of 
the  amount  of  allowable  payment  under  the  State's  Medicaid  plan. 
The  Committee  bill  clarifies  that  this  applies  not  only  to  those  pro- 
viders who  have  a  formal  agreement  with  the  State  Medicaid 
Agency,  but  to  any  providers  participating  in  the  State's  Medicaid 
program.  All  participating  providers  are  subject  to  the  general 
State  plan  requirement  that  they  accept  Medicaid  payment  rates 
as  payment  in  full  for  services  rendered.  Providers  that  bill  Medi- 
caid patients  for  any  amounts  (other  than  copayments  required 
under  the  State  Medicaid  plan)  with  respect  to  covered  services  are 
subject  to  civil  money  penalties. 

The  Committee  bill  authorizes  the  Secretary  to  impose  civil  mon- 
etary penalties  and  exclusion  on  any  individual  or  entity  that  gives 
information  to  any  person  concerning  Medicare  coverage  for  inpa- 
tient hospital  services  under  prospective  payment  that  the  individ- 
ual or  entity  knows  or  has  reason  to  know  is  false  or  misleading,  or 
that  could  reasonably  be  expected  to  influence  the  decision  as  to 
when  to  discharge.  The  amount  of  the  civil  monetary  penalty  is  set 
at  $15,000  for  each  individual  with  respect  to  whom  false  or  mis- 
leading information  was  given.  The  purpose  of  this  provision  is  to 
deter  hospitals  from  improperly  charging  Medicare  beneficiaries 
for  inpatient  services  covered  by  Medicare  and  included  in  the  pro- 
spective payment  rate.  The  provision  is  also  intended  to  deter  hos- 
pitals operating  under  prospective  payment,  their  employees,  or 
others  from  providing  their  Medicare  patients  with  false  or  mis- 
leading information  that  is  intended  to  encourage  premature  dis- 
charge to  the  financial  advantage  of  the  hospital. 

The  Committee  notes  a  clarification  of  intent  with  respect  to  the 
definition  of  "item  of  service"  in  section  1128A(h)(3)  of  the  current 
statute.  Since  the  enactment  of  the  civil  monetary  penalty  statute, 
the  Congress  has  enacted  the  prospective  payment  system  (PPS)  for 
inpatient  hospital  services  furnished  under  Medicare  (section  1886 
of  the  Social  Security  Act).  Consequently,  hospitals  now  bill  Medi- 
care for  a  hospital  inpatient  stay  and  receive  a  payment  that  en- 
compasses all  the  hospital  inpatient  services  furnished  during  that 
stay.  This  change  in  the  mechanism  and  documentation  by  which 
hospitals  make  claims  for  services  under  PPS  does  not  affect  their 
status  as  claims  for  items  or  services  within  the  meaning  of  section 
1128A.  Other  examples  of  information  that  hospitals  provide  under 
PPS  that  may  constitute  a  claim  include  diagnostic  and  procedural 
information,  cost  reports,  reports  on  the  numbers  and  time  alloca- 
tion of  interns  and  residents,  and  length  of  stay  information. 

Under  the  bill,  the  Secretary's  authority  to  exclude  a  person 
against  whom  a  civil  monetary  penalty  or  assessment  is  imposed 
would  be  relocated  from  section  1128  to  section  1128A.  The  intent 
of  this  change  is  to  make  explicit  the  policy  that  the  Secretary  may 
use  a  single  administrative  procedure  both  for  imposition  of  penal- 
ties and  assessments  and  for  exclusions. 
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The  Committee  bill,  in  the  new  section  1128(b)(7),  would  also  au- 
thorize the  Secretary  to  exclude  an  individual  or  entity  who  com- 
mits an  act  that  would  be  a  basis  for  a  civil  money  penalty  under 
section  128A.  Thus,  the  Committee  bill  would  give  the  Secretary 
two  alternative  procedures  for  exclusion.  The  Secretary  could  use 
section  1128,  which  does  not  involve  civil  money  penalties  and  for 
which  the  opportunity  for  hearing  follows  the  notice  of  exclusion, 
or  could  use  section  11 28 A,  which  combines  actions  for  exclusion 
and  civil  money  penalties  and  which  offers  an  opportunity  for 
hearing  prior  to  the  exclusion  and  penalty.  It  is  the  Committee's 
intent,  however,  that  the  Secretary  not  subject  an  individual  or 
entity  to  both  procedures  on  the  same  set  of  facts. 

By  consolidating  the  exclusion  and  penalty  provisions  in  section 
11 28 A,  the  bill  would  also  provide  a  single  forum  for  judicial 
review  of  such  penalties,  assessments  and  exclusions.  Under  cur- 
rent law,  civil  monetary  penalties  and  assessments  are  subject  to 
review  by  the  Courts  of  Appeals;  whereas,  exclusions  based  on 
them  under  section  1128  are  subject  to  review  under  section  205(g) 
in  the  District  Courts.  This  bill  would  consolidate  review  in  the 
Courts  of  Appeals. 

Under  the  bill,  the  Secretary  would  not  be  permitted  to  initiate 
an  action  under  the  civil  monetary  penalty  provisions  later  than 
six  years  after  a  claim  had  been  presented.  This  is  the  same  period 
provided  in  the  False  Claims  Act  (31  U.S.C.  3731).  In  addition,  the 
section  clarifies  that  actions  may  be  initiated  either  by  serving  no- 
tices by  any  means  authorized  by  Rule  4,  Federal  Rules  of  Civil 
Procedure,  including  mailing  notices  by  registered  or  certified  mail, 
or  by  delivery  to  the  respondent. 

The  Committee  bill  would  increase  a  State's  share  of  funds  col- 
lected under  the  civil  monetary  penalty  statute  in  cases  involving 
Medicaid  claims.  Under  current  law,  the  State  recovers  only  its 
share  of  the  Medicaid  funds  actually  paid  as  a  result  of  false 
claims.  Under  the  bill,  the  State  would  be  paid  a  portion  of  the 
total  amount  collected  under  the  civil  monetary  penalty  statute,  in 
proportion  to  its  share  of  the  amount  it  paid  for  the  claims  on 
which  the  amount  collected  is  based.  The  intent  of  this  provision  is 
to  encourage  States  to  develop  and  refer  civil  monetary  penalty 
cases  to  the  Secretary,  and  to  recompense  them  for  their  investiga- 
tive and  support  services  in  civil  monetary  penalty  cases. 

The  bill  would  authorize  the  Secretary  to  issue  and  enforce  sub- 
poenas with  respect  to  civil  monetary  penalty  proceedings  to  the 
same  extent  the  Secretary  has  such  authority  in  other  Medicare 
and  Medicaid  matters.  The  Secretary  may  delegate  this  authority 
to  the  Inspector  General  for  use  in  an  investigation. 

If  the  Secretary  has  evidence  that  any  person  has  engaged,  is  en- 
gaging, or  is  about  to  engage  in  any  activity  which  makes  the 
person  subject  to  a  civil  monetary  penalty,  the  Secretary  would  be 
permitted  to  bring  an  action  in  District  Court  to  enjoin  such  activi- 
ty or  to  enjoin  such  persons  from  concealing,  removing,  encumber- 
ing, or  disposing  of  assets  which  may  be  required  in  order  to  pay  a 
civil  monetary  penalty,  or  to  seek  other  appropriate  relief,  includ- 
ing receivership.  This  provision  is  modeled  on  the  injunctive  au- 
thorities of  other  government  agencies  with  anti-fraud  responsibil- 
ities, namely,  the  Securities  and  Exchange  Commission  (See  15 
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U.S.C.  77t)  and  the  Federal  Trade  Commission  (See  15  U.S.C.  53(b)). 
It  is  intended  that  District  Courts  will  grant  the  Secretary  appro- 
priate relief  based  upon  evidentiary  showings  which  are  no  more 
burdensome  than  evidentiary  showings  required  of  those  agencies. 

CRIMINAL  PENALTIES  FOR  ACTS  INVOLVING  MEDICARE  AND  STATE 
HEALTH  CARE  PROGRAMS  (SECTION  4) 

The  Committee  bill  would  relocate  the  kickback,  bribe  and  false 
statements  provisions  of  Medicare  (currently  Section  1877)  and 
Medicaid  (currently  Section  1909)  into  a  new  section  1128B.  The 
scope  of  these  provisions  would  be  broadened  to  encompass  offenses 
against  the  Title  V  Maternal  and  Child  Health  Services  Block 
Grant  Program  and  the  Title  XX  Social  Services  Block  Grant  Pro- 
gram. The  bill  would  also  extend  criminal  penalties  to  persons  who 
present,  or  cause  to  be  presented,  claims  for  physician's  services 
under  Medicare  or  a  State  health  care  program  when  the  person 
knows  that  the  individual  delivering  the  services  was  not  a  licensed 
physician. 

INFORMATION  CONCERNING  SANCTIONS  TAKEN  BY  STATE  UCENSING  AU- 
THORITIES AGAINST  HEALTH  CARE  PRACTITIONERS  AND  PROVIDERS 
(SECTION  5) 

A  State  would  be  required  to  have  in  effect  a  system  of  reporting 
information  with  respect  to  formal  proceedings  concluded  against 
an  individual  or  entity  by  the  State  licensing  authority. 

The  State  would  be  required  to  maintain  a  reporting  system  on 
any  adverse  actions  taken  by  such  licensing  authority,  including 
any  revocation  or  suspension  of  a  license,  reprimand,  censure  or 
probation;  any  dismissal  or  closure  of  a  proceeding  by  reason  of  the 
practitioner  or  entity  surrendering  the  license  or  leaving  the  State; 
and  any  other  loss  of  license  whether  by  operation  of  law,  volun- 
tary surrender,  or  otherwise.  The  State  would  be  required  to  pro- 
vide the  Secretary,  or  an  entity  designated  by  the  Secretary,  access 
to  such  information  held  by  the  State's  licensing  authorities  as  the 
Secretary  believes  to  be  necessary  to  carry  out  his  responsibilities 
under  the  Social  Security  Act. 

Information  regarding  licensure  actions,  surrenders,  or  losses 
must  be  supplied  to  the  Secretary  or,  under  other  suitable  arrange- 
ments made  by  the  Secretary,  to  another  entity  in  such  a  form  or 
manner  as  determined  by  the  Secretary.  This  information  must  in 
turn  be  disseminated  to:  Federal  agencies  administering  health 
care  programs,  including  the  Department  of  Defense,  the  Veterans' 
Administration,  and  the  Public  Health  Service  within  the  Depart- 
ment of  Health  and  Human  Services;  State  licensing  authorities; 
State  agencies  administering  Medicaid,  Title  V,  or  Title  XX  pro- 
grams; Professional  Review  Organizations;  State  Medicaid  Fraud 
Control  Units;  certain  hospitals  and  other  health  care  entities;  the 
Attorney  General  and  such  other  law  enforcement  officials  as  the 
Secretary  deems  appropriate;  and,  on  request,  to  the  Comptroller 
General.  The  purpose  of  this  dissemination  is  to  enable  these  agen- 
cies or  entities  to  determine  the  fitness  of  individuals  to  deliver 
care,  to  protect  the  health  and  safety  of  program  beneficiaries,  and 
to  protect  the  fiscal  integrity  of  the  programs. 
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In  the  case  of  hospitals  and  other  health  care  entities,  the  Com- 
mittee bill  requires  only  that  licensure  information  be  disseminat- 
ed to  those  covered  by  the  Health  Care  Quality  Improvement  Act 
of  1986,  P.L.  99-660,  and  only  with  respect  to  physicians  or  other 
health  care  practitioners  that  have  entered  into,  or  may  be  enter- 
ing into,  an  employment  or  affiliation  relationship  with  the  entity, 
or  that  have  applied  for  clinical  privileges  or  appointments  to  the 
medical  staff  of  the  entity.  The  term  ''health  care  entity"  is  defined 
for  purposes  of  this  bill  and  section  431  of  the  Health  Care  Quality 
Improvement  Act  of  1986,  42  U.S.C.  section  11151,  to  include  li- 
censed hospitals,  health  maintenance  organizations,  group  medical 
practices,  and  certain  professional  societies  that  follow  formal  peer 
review  processes.  The  Committee  bill  provides  that  any  information 
disseminated  under  this  provision  to  a  hospital  or  other  health  care 
entity  is  deemed  to  be  disclosed  by  the  Secretary  by  section  427  of 
the  Health  Care  Quality  Improvement  Act  of  1986,  42  U.S.C.  sec- 
tion 11137,  and  is  subject  to  the  provisions  of  that  Act,  42  U.S.C. 
sections  11101  et  seq. 

The  Committee  recognizes  that  the  requirements  regarding  licen- 
sure information  under  this  bill  overlap,  to  some  extent,  with  cer- 
tain requirements  of  the  Health  Care  Quality  Improvement  Act  of 
1986,  P.L.  99-660.  That  Act  requires  each  State  Medical  Board  to 
report  to  the  Secretary  of  HHS  when  it  revokes  or  suspends,  or  oth- 
erwise restricts  a  physician's  license,  or  when  it  censures,  repri- 
mands, or  places  on  probation  a  physician,  for  reasons  relating  to 
the  physician's  professional  competence  or  professional  conduct,  or 
when  a  physician  surrenders  a  license  to  it.  These  are  the  principal 
licensure  actions  that  States  are  required  to  report  under  the  Com- 
mittee bill.  The  Health  Care  Quality  Improvement  Act  also  re- 
quires the  Secretary  tQ  provide  to  hospitals  and  other  health  care 
entities,  upon  request,  information  reported  to  him  under  that  Act 
regarding  a  physician  or  other  licensed  health  care  practitioner 
who  has  or  may  have  an  employment,  or  affiliation  relationship 
with,  or  who  has  applied  for  clinical  privileges  or  an  appointment 
to  the  medical  staff  of,  that  hospital  or  entity.  The  Committee  bill 
requires  the  Secretary  to  provide  specified  licensure  information  to 
hospitals  and  other  health  care  entities,  whether  requested  or  not. 

To  eliminate  any  unnecessary  regulatory  burden  on  State  Boards 
of  Medical  Examiners,  the  Committee  bill  directs  the  Secretary  to 
provide  for  the  maximum  appropriate  coordination  in  the  imple- 
mentation of  the  reporting  requirements  under  the  Committee  bill 
and  those  under  section  422  of  the  Health  Care  Quality  Improve- 
ment Act  of  1986,  42  U.S.C.  section  11132.  The  information  re- 
quired to  be  provided  by  State  Boards  of  Medical  Examiners 
through  the  reporting  system  established  by  the  Secretary  under 
that  Act  (which  may  involve  the  use  of  a  public  or  private  agency 
for  receipt,  storage,  protection  of  confidentiality,  and  dissemination 
of  information)  should  be  structured  to  meet  the  requirements  im- 
posed under  the  Committee  bill,  so  as  to  allow  for  a  single  report 
for  both  purposes. 

To  protect  both  the  Secretary  and  hospitals  or  other  health  care 
entities  from  duplicate  reporting  burdens,  information  disseminat- 
ed by  the  Secretary  to  health  care  entities  under  the  Committee 
bill  is  considered  to  satisfy  the  requirements  of  section  427  of  the 
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Health  Care  Quality  Improvement  Act  of  1986,  42  U.S.C.  section 
11137. 

The  Committee  bill  leaves  to  the  Secretary  the  discretion  to  de- 
termine whether  the  Department  or  some  other  public  or  private 
agency  should  collect,  store,  and  disseminate  the  required  licensure 
information.  If  the  Secretary  decides  to  use  an  entity  other  than 
the  Department  for  this  purpose,  it  is  incumbent  upon  the  Secre- 
tary to  ensure  that  any  organization  chosen  can  provide  the  infor- 
mation in  a  timely  manner  and  in  such  a  way  as  to  be  useful  to  the 
Secretary  and  other  intended  recipients. 

The  Committee  believes  that  it  would  be  excessively  burdensome 
for  the  Secretary  to  collect  information  on  all  actions  commenced 
or  still  pending  before  a  State  licensure  board.  The  Committee  bill 
therefore  provides  only  for  the  collection  of  information  respecting 
concluded  actions. 

The  Secretary  would  be  required  to  provide  suitable  safeguards 
to  ensure  the  confidentiality  of  the  information  furnished  by  State 
licensing  authorities.  It  is  the  Committee's  expectation  that  these 
safeguards  will  restrict  the  use  of  information  reported  by  State  li- 
censing authorities  for  purposes  directly  related  to  the  performance 
of  legal  responsibilities  of  the  Secretary,  State  agencies,  and  other 
entities  receiving  information  under  this  section,  and  will  provide 
appropriate  protections  for  the  confidentiality  of  psychiatric  or  psy- 
chological treatment  notes. 

OBUGATIONS  OF  HEALTH  CARE  PRACTITIONERS  AND  PROVIDERS 

(SECTION  6) 

The  bill  would  amend  section  1156  of  the  Social  Security  Act, 
which  currently  sets  forth  the  obligations  of  physicians  and  other 
practitioners  treating  Medicare  patients  to  provide  quality  of  care 
that  is  medically  necessary  and  appropriately  documented,  and 
which  provides  for  the  exclusion  from  Medicare  of  practitioners 
who,  upon  the  review  and  recommendation  of  a  Peer  Review  Orga- 
nization, are  found  to  have  violated  those  obligations.  The  amend- 
ment would  extend  those  obligations  to  encompass  all  health  care 
services  for  which  payment  may  be  made  under  the  Social  Security 
Act,  not  just  Medicare.  Further,  the  exclusion  authority  would  be 
extended  to  encompass  violations  occurring  in,  and  exclusions 
from.  Medicaid,  the  Title  V  Maternal  and  Child  Health  Block 
Grant,  and  the  Title  XX  Social  Services  Block  Grant. 

EXCLUSION  UNDER  THE  MEDICAID  PROGRAM  (SECTION  7) 

The  Committee  bill  clarifies  current  Medicaid  Law  by  expressly 
granting  States  the  authority  to  exclude  individuals  or  entitles 
from  participation  in  their  Medicaid  programs  for  any  of  the  rea- 
sons that  constitute  a  basis  for  an  exclusion  from  Medicare  under 
sections  1128,  1128A,  or  1866(bX2)  of  the  Social  Security  Act.  This 
provision  is  not  intended  to  preclude  a  State  from  establishing, 
under  State  law,  any  other  bases  for  excluding  individuals  or  enti- 
ties from  its  Medicaid  program. 

The  Committee  bill  also  requires  States  to  exclude  from  their 
Medicaid  programs  certain  organizations  or  entities  receiving  Med- 
icaid funds  on  a  prepayment  basis,  whether  as  health  maintenance 
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organizations  under  section  1903(m)  or  as  a  case  management 
waiver  under  section  1915Cb)(l).  The  State  would  be  required  to  ex- 
clude such  organizations  or  entities  in  either  of  the  following  cases. 

First,  the  organization  or  entity  would  be  required  to  be  excluded 
whenever  a  person  with  an  ownership  or  control  interest  in  the  or- 
ganization or  entity,  or  a  person  who  is  an  officer,  director,  agent, 
or  managing  employee  of  the  organization  or  entity,  has  (1)  been 
convicted  of  a  program-related  crime,  a  crime  relating  to  patient 
abuse,  a  crime  relating  to  fraud  or  financial  abuse,  obstruction  of  a 
criminal  investigation,  or  a  crime  relating  to  a  controlled  sub- 
stance; (2)  been  assessed  a  civil  monetary  penalty;  or  (3)  been  ex- 
cluded from  participation  in  Medicare  or  Medicaid  or  another  State 
health  program.  Exclusion  would  be  required  if  the  Secretary  could 
exclude  such  an  entity  from  Medicare  under  section  1128(bX8),  re- 
gardless of  whether  the  exclusion  has  actually  taken  place. 

Second,  mandatory  exclusion  would  apply  whenever  a  organiza- 
tion or  entity  has,  directly  or  indirectly,  a  substantial  contractual 
relationship  with  a  person  who  is  convicted,  assessed,  or  excluded 
as  in  the  first  case,  above.  The  purpose  of  this  provision  is  to  ex- 
clude from  Medicaid  organization  or  entitles  from  which  an  un- 
qualified individual  benefits  financially  in  a  substantial  way,  for 
example  through  a  consulting  arrangement,  even  though  the  indi- 
vidual does  not  meet  the  statutory  definition  of  a  person  with  an 
ownership  or  control  interest  or  an  officer,  director,  agent,  or  man- 
aging employee.  The  provision  is  not  intended  to  reach  normal, 
arms-length  commercial  transaction  in  which  a  supplier  or  other 
contractor  happens  to  have  an  employee  who  has  beien  convicted  of 
a  crime  but  who  has  no  relationship  with  the  organization  or 
entity. 

Failure  on  the  part  of  the  State  to  exclude  organizations  or  enti- 
ties as  required  by  this  provision  would  result  in  the  loss  of  Federal 
Medicaid  matching  payments  for  any  pajonents  the  State  makes  to 
any  health  maintenance  organizations  or  case  management  waiv- 
ers. Matching  payments  would  be  disallowed  from  the  date  the  or- 
ganization or  entity  first  begins  receiving  Medicaid  funds  on  a  pre- 
payment basis,  or  on  the  date  the  individual  is  convicted,  assessed, 
or  excluded  as  specified,  whichever  occurs  last. 

In  the  view  of  the  Committee,  the  incentives  for  underservicing 
in  order  to  maximize  financial  gain  are  extremely  strong  in  a  Med- 
icaid prepayment  context,  particularly  where  the  proportion  of 
Medicaid  patients  enrolled  in  a  particular  plan  is  large.  Experience 
in  California  in  the  early  1970's,  and  in  other  States  in  more  recent 
times,  demonstrates  that  Medicaid  patients,  who  are  by  definition 
poor,  are  far  more  vulnerable  than  affluent  consumers  to  the 
denial  of  medically  necessary  care  in  a  prepayment  setting,  and 
that  Medicaid  taxpayer  dollars  are  at  risk  of  being  diverted  to  uses 
other  than  the  delivery  of  medical  services.  In  a  March,  1987, 
report,  the  General  Accounting  Office  cited  the  need  for  careful  at- 
tention to  ownership  and  control  arrangements  and  financial  per- 
formance in  Medicaid  prepaid  plans  in  order  to  prevent  the  diver- 
sion of  program  funds.  Medicaid:  Lessons  Learned  From  Arizona's 
Prepaid  Program  (HRD-87-14). 

As  explained  in  the  discussion  of  projxjsed  section  1128(bX6XC), 
above,  the  Committee  bill  establishes,  as  one  of  the  grounds  on 
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which  the  Secretary  may  exclude  an  entity  from  the  Medicare, 
Medicaid,  and  other  State  health  care  programs,  the  substantial 
failure  of  a  health  maintenance  organization  or  a  case  manager  to 
provide  medically  necessary  items  and  services  to  Medicaid  benefi- 
ciaries. To  further  assure  that  Medicaid  patients  enrolled  under 
prepayment  arrangements  will  receive  medical  care  that  meets  ac- 
ceptable standards,  and  also  to  protect  the  Medicaid  program  from 
financial  abuse,  this  section  of  the  Committee  bill  would  require 
the  exclusion  of  organizations  or  entities  which  have  associated 
with  them  individuals  against  whom  criminal  or  civil  sanctions 
have  been  imposed.  The  purpose  of  this  provision  is  to  induce  these 
organizations  or  entities  to  sever  all  relationships  with  such  indi- 
viduals, and  more  broadly  to  maximize  the  likelihood  that  only  rep- 
utable, legitimate  providers  are  allowed  to  deliver  services  to  Med- 
icaid patients  on  a  prepayment  basis.  The  Secretary  is  without  au- 
thority to  waive  this  provision. 

In  order  to  assure  that  it  will  receive  Federal  Medicaid  matching 
funds  in  connection  with  its  prepa3rment  arrangements,  a  State 
will  have  to  assure  that  the  organizations  or  entities  with  which  it 
has  contracted  are  not  subject  to  exclusion  under  this  provision. 
The  Committee  expects  that  the  Secretary,  in  implementing  this 
section,  will  direct  the  States  to  screen  all  prepayment  contractors 
for  compliance  with  these  requirements  prior  to  initial  participa- 
tion and  no  less  frequently  than  each  contract  renewal  thereafter. 

MISCELLANEOUS  AND  CONFORMING  AMENDMENTS  (SECTION  8) 

The  Committee  bill  would  amend  Titles  V  (Maternal  and  Child 
Health  Services  Block  Grant  Program),  XVIII  (Medicare),  XIX 
(Medicaid)  and  XX  (Social  Services  Block  Grant  Program)  of  the 
Social  Security  Act  to  clarify  that  no  payment  could  be  made  for 
any  item  or  service,  other  than  an  emergency  item  or  service,  fur- 
nished by  an  individual  or  entity  excluded  from  participation  in 
those  programs.  With  respect  to  Titles  V  and  XX,  the  Committee 
bill  also  prohibits  pa3rments  for  items  or  services  provided  at  the 
medical  direction  of  a  physician  who  is  excluded  from  participa- 
tion. With  respect  to  Titles  XVIII  and  XIX,  the  Committee  bill  also 
prohibits  pajrments  for  items  and  services  made  at  the  medical  di- 
rection or  on  the  prescription  of  a  physician  who  is  excluded  from 
the  program,  but  only  when  the  person  delivering  the  item  or  serv- 
ice knew  or  had  reason  to  know  that  the  physician  was  excluded. 

The  bill  would  amend  Title  XVIII  (Medicare)  to  provide  that  an 
institution  or  agency  would  not  be  entitled  to  separate  notice  and 
an  opportunity  for  a  hearing  under  both  section  1128  and  section 
1866(bX2)  (termination  of  provider  agreements)  with  respect  to  a  de- 
termination or  determinations  based  on  the  same  underl)dng  facts 
and  issues. 

The  bill  would  amend  the  Controlled  Substances  Act  to  add  ex- 
clusion from  Medicare  or  a  State  health  care  program  as  a  basis 
for  the  denial,  revocation,  or  suspension  of  registration  to  manufac- 
ture, distribute  or  dispense  a  controlled  substance. 
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CLARIFICATION  OF  MEDICAID  MORATORIUM  PROVISIONS  OF  DEFICIT 
REDUCTION  ACT  OF  1984  (SECTION  9) 

Section  9  of  the  bill  would  clarify  the  Medicaid  moratorium  pro- 
vision in  section  2373(c)  of  the  Deficit  Reduction  Act  of  1984  (P.L. 
98-369). 

The  history  of  the  Medicaid  moratorium  begins  in  1981.  Under 
section  2171  of  the  Omnibus  Budget  Reconciliation  Act  (OBRA)  of 
1981,  P.L.  97-35,  States  were  given  certain  flexibility  in  structuring 
their  Medicaid  "medically  needy"  programs.  They  were  allowed  to 
limit  coverage  to  certain  categories  of  persons  and  to  vary  the 
scope  of  services  offered.  However,  regulations  implementing  the 
OBRA  1981  provisions  also  permitted  States  to  change  financial  eli- 
gibility rules  by  allowing  them  to  impose  a  narrower — i.e.,  "more 
restrictive" — standards  and  methodologies  to  evaluate  income  and 
resources  for  Medicaid  eligibility.  The  OBRA  1981  changes  had  not 
given  the  Secretary  the  authority  to  allow  the  States  such  flexibil- 
ity with  regard  to  financial  eligibility  standards  and  methodologies. 

The  Tax  Equity  and  Fiscal  Responsibility  Act  (TEFRA)  of  1982, 
P.L.  97-248,  amended  the  Medicaid  statute  to  clarify  that  Congress 
did  not  intend  to  change  the  policies  governing  income  and  re- 
source standards  and  methodologies  for  determining  eligibility  of 
the  medically  needy  from  those  in  effect  prior  to  OBRA  1981.  Sec- 
tion 137(aX8)  of  TEFRA  specified  that  the  methodology  to  be  used 
in  determining  income  and  resource  eligibility  for  the  medically 
needy  must  be  the  same  methodology  used  under  the  relevant  cash 
assistance  program.  However,  because  of  £ui  overly  literal  interpre- 
tation of  the  requirement  that  non-cash  financial  eligibility  rides 
strictly  follow  those  of  the  relevant  cash  assistance  program,  the 
regulations  implementing  this  provision  led  to  unintended,  and  in 
some  cases,  undesirable  results.  States  with  financial  eligibility 
rules  for  their  non-cash  assistance  beneficiaries  that  were  less  re- 
strictive than  the  corresponding  cash  assistance  rules  were  improp- 
erly subjected  to  financial  sanctions  by  the  Secretary. 

The  Deficit  Reduction  Act  (DEFRA)  of  1984,  P.L.  98-369,  did  not 
directly  amend  the  Medicaid  statute  to  allow  the  States  to  use  fi- 
nancial eligibility  standards  and  methodologies  for  their  medically 
needy  programs  that  in  every  case  were  less  restrictive  than  those 
of  the  corresponding  cash  assistance  programs.  Instead,  section 
2373(c)  of  DEFRA  establishes  a  moratorium  period  during  which 
the  Secretary  is  prohibited  from  taking  any  compliance,  disallow- 
ance, penalty,  or  other  regulatory  action  against  a  State  because  a 
State,  in  determining  eligibility  for  non-cash  Medicaid  benefici- 
aries, uses  an  income  or  resource  standard  or  methodology  that  is 
less  restrictive  than  the  applicable  cash  assistance  standard  or 
methodology.  The  Secretary  was  directed  to  report  to  CJongress 
within  12  months  of  enactment  of  DEFRA  (July  18,  1984)  on  the 
impact  on  States  and  beneficiaries  of  applying  income  and  re- 
sources standards  and  methodologies  under  the  cash  assistance  pro- 
grams to  non-cash  eligibles.  The  moratorium  on  Secretarial  actions 
against  States  expires  18  months  after  the  submission  of  this 
report.  The  purpose  of  the  DEFRA  moratorium  is  to  give  the  Con- 
gress, the  Secretary,  and  the  States  the  time  and  information  nec- 
essary to  resolve  the  eligibility  policies  at  issue  through  a  statutory 
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change.  The  Committee  notes  that  the  Secretary  has  not  yet  sub- 
mitted the  required  report,  and  that  the  moratorium  remains  in 
effect  at  this  time. 

In  January,  1985,  the  Health  Care  Financing  Administration 
(HCFA)  issued  a  Medicaid  Action  Transmittal  (85-1)  to  all  State 
Medicaid  agencies  setting  forth  HCFA's  interpretation  of  the 
DEFRA  moratorium  provision.  The  Transmittal  states  that  the 
moratorium  applies  only  where  the  "existing  approved  State  plan" 
is,  or  would  be,  in  violation  of  the  requirement,  as  interpreted  by 
HCFA,  that  States  apply  the  same  methodology  or  standards  to 
their  non-cash  assistance  Medicaid  beneficiaries  as  they  apply  to 
their  cash  assistance  beneficiaries.  The  Transmittal  concludes, 
"Since  the  moratorium  applies  only  where  the  existing  approved 
State  plan  is  or  would  be  in  violation  of  the  provisions  of  section 
1902(aX10XCXiXIII)  and  since  Medicaid  eligibility  quality  control 
(MEQC)  reviews  are  conducted  against  the  approved  State  plan,  the 
moratorium  will  have  no  effect  on  MEQC  reviews  or  error  rates  for 
past  or  future  periods." 

This  interpretation  is  erroneous  and  inconsistent  with  the  intent 
of  Congress  in  enacting  the  DEFRA  moratorium.  As  is  evident 
from  the  Joint  Statement  of  Managers  of  the  Committee  of  Confer- 
ence on  DEFRA,  H.  Rep.  98-861,  98th  Cong.,  2nd  Sess.  (1984)  at  pp. 
1366-1368,  the  intent  of  the  moratorium  was  to  protect  States 
whose  non-cash  income  and  resources  policies  were  less  restrictive 
than  the  corresponding  cash  assistance  rules  from  adverse  Federal 
actions.  HCFAs  refusal  to  approve  State  plan  amendments  to 
permit  medically  needy  and  other  non-cash  eligibility  policies  that 
are  less  restrictive  than  corresponding  cash  assistance  methodol- 
ogies or  standards  is  directly  contrary  to  the  extent  of  the  DEFRA 
moratorium. 

A  related  problem  has  also  come  to  the  Committee's  attention. 
When  a  Medicare  applicant  or  beneficiary  who  owns  his  own  home 
is  admitted  to  a  hospital  or  nursing  home,  the  value  of  the  resi- 
dence continues  to  be  disregarded  in  determining  whether  he  is  eli- 
gible for  Medicaid,  provided  that  he  intends  to  return  home.  How- 
ever, if  the  individual  no  longer  intends  to  return  home,  and  if  his 
spouse  or  dependent  relative  are  not  living  in  the  home,  the  value 
of  the  residence  becomes  a  countable  resource  that  can  increase  his 
resources  beyond  the  allowable  level.  In  the  past,  under  Federal 
Medicaid  policy,  such  an  individual  would  not  lose  Medicaid  eligi- 
bility if  he  was  making  a  bona  fide  effort  to  dispose  of  the  property. 
Proceeds  from  the  eventual  sale  of  the  house  could  then  be  used  to 
repay  the  Medicaid  benefits  paid  during  this  period  of  eligibility 
and  to  finance  the  costs  of  the  patient's  continuing  nursing  home 
care  until  he  had  again  reduced  his  countable  resources  to  the  al- 
lowable level  and  reestablished  eligibility  for  Medicaid  coverage. 
This  "bona  fide  effort  to  sell"  policy  promoted  continuity  of  care 
for  the  nursing  home  resident  in  these  circumstances  and  mcreased 
the  financial  benefit  for  the  State  and  the  Federal  government  by 
giving  the  resident  enough  time  to  sell  his  residence  at  its  reasona- 
ble market  value  rather  than  being  forced  to  dispose  of  it  quickly 
at  a  price  that  might  be  well  below  market. 

Recent  administrative  interpretations  by  the  Department  could 
change  this  policy,  forcing  premature  sale  of  the  homes  of  institu- 
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tionalized  Medicaid  applicants  and  beneficiaries.  For  example,  one 
interpretation  would  require  the  value  of  an  unsold  house  to  be 
counted  as  an  available  resource  even  though  the  applicant  or  ben- 
eficiary is  making  a  bona  fide  effort  to  dispose  of  it.  Anolther  inter- 
pretation would  force  premature  sale  of  homes  by  some  nursing 
home  residents  who  still  have  reasonable  expectations  of  returning 
home,  thereby  undermining  the  policy  objective  of  encouraging 
frail  elderly  or  disabled  people  to  avoid  institutionalization  when- 


The  CJommittee  bill  clarifies  that  the  moratorium  on  the  Secre- 
tary's compliance,  disallowance,  penalty,  or  other  regulatory  ac- 
tions against  a  State  applies.  The  moratorium  applies  to  State  Med- 
icaid plans,  as  well  as  to  the  operation  or  administration  of  a  Med- 
icaid program  by  a  State  pursuant  to  that  .State  plan.  The  morato- 
rium applies  to  State  policies  and  procedures  reflected  in  the  State 
plans;  to  amendments  or  other  changes  in  State  plans  submitted  to 
the  Secretary  at  any  time  before  or  after  enactment;  and  to  State 
operation  or  program  manuals  that  are  submitted  to  the  Secretary 
at  any  time  before  or  after  enactment.  The  moratorium  applies  re- 
gardless of  whether  the  Secretary  has  approved,  disapproved,  acted 
upon,  or  not  acted  upon  the  State  plan,  the  amendment  or  other 
change,  or  the  operation  or  program  manual.  The  moratorium  ap- 
plies to  all  States,  including  those  States  operating  plans  pursuant 
to  section  1902(f)  of  the  Social  Security  Act  (relating  to  special  eligi- 
bility rules  for  aged,  blind,  and  disabled  individuals  receiving  Sup- 


medically  needy,  as  defined  in  section  1902(a)(iOXC)  of  the  Act, 
and  to  the  "optional  categorically  needy,'*  as  defined  in  section 
1902(aX10(AXii). 

The  moratorium  applies  to  MECQ  reviews  and  error  rates  and 
other  adverse  regulatory  actions  on  the  Secretary's  part  from  Octo- 
ber 1,  1981,  until  18  months  after  the  Secretary  submits  the  report, 
as  originally  required  by  DEFRA,  on  the  appropriateness  of,  and 
the  impact  on  States  and  beneficiaries  of  applying  cash  assistance 
standards  and  methodologies  to  the  medically  needy  and  optional 
categorically  needy  groups. 

Under  the  Committee  bill,  the  DEFRA  moratorium  allows  States 
to  maintain  eligibility  rules  for  non-cash  beneficiaries  that  are  less 
restrictive  than  the  cash  assistance  rules.  For  example.  State  Med- 
icaid plans  or  operating  manuals  could  provide  that  medically 
needy  or  optional  categorically  needy  aged,  blind  or  disabled  appli- 
cants in  nursing  homes,  who  have  marginally  excess  resources  on 
the  first  day  of  the  month,  can  still  attain  Medicaid  eligibility 
during  that  month  if  they  deplete  their  excess  resources  during  the 
month,  SSI  rules  notwithtanding.  Similarly,  SSI  does  not  count  re- 
sources worth  up  to  $6,000  if  they  produce  income;  under  its  Medic- 
aid program,  however,  a  State  could  permit  residents  in  nursing 
homes  or  other  institutions  to  keep  income-producing  property 
worth  more  than  $6,000,  especially  real  estate  (including  contracts 
for  deed),  and  use  the  income  producted  to  offset  the  monthly  cost 
of  their  care.  State  plans  could  also  permit  non-cash  beneficiaries 
to  exclude  from  countable  resources  one  car,  regardless  of  its  value 
or  whether  the  car  is  necessary  for  employment  or  regular  medical 
care.  Similarly,  burial  plots  could  be  excluded  as  a  resource  even 


>lies  both  to  the 


25 

though  the  plots  are  not  intended  solely  for  the  use  by  non-cash 
beneficiaries  or  their -immediate  family  members.  Household  goods 
and  personal  effects  also  could  be  excluded  even  if  their  equity 
value  exceeds  $2,000.  A  State  plan  or  policy  could  establish  less  re- 
strictive medically  needy  income  levels  for  an  SSI-related  elderly 
couple  than  is  allowed  to  two-person  AFDC-related  household.  Also, 
a  State  plan  could  treat  income  used  to  pay  family  support  pay- 
ment (pursuant  to  court  order  of  agreement  with  a  District  Attor- 
ney) as  unavailable  to  the  payor  for  purposes  of  determining  medi- 
cally needy  eligibility.  A  State  plan  could  permit  exclusion  of  the 
equity  in  non-homestead  property.  A  State  plan  could  permit  use  of 
community  property  laws  or  other  divisions  of  income  and  property 
specified  under  the  State  Medicaid  plan  or  operating  manuals  in 
determinations  of  eligibility  for  medically  needy  aged,  blind  and 
disabled,  as  long  as  such  laws  did  not  make  ineligible  for  Medicaid 
(whether  as  individuals  or  couples)  married  individuals  living  to- 
gether who  otherwise  would  be  eligible. 

Finally,  the  dJommittee  bill  would  also  restore,  for  the  duration 
of  the  moratorium,  the  previous  Medicaid  policy  in  effect  on  Octo- 
ber 1,  1981,  governing  the  period  then  homeownership  by  an  insti- 
tutionalized individual  is  permitted  and  the  period  of  time  allowed 
for  the  sale  of  the  individual's  home.  The  home-ownership  morato- 
rium would  apply  for  purposes  of  determining  the  eligibility  of 
beneficiaries  and  applicants  who  seek  to  quali^  for  Medicaid  as 
medically  needy  individuals,  as  optional  categorically  needy  indi- 
viduals under  the  special  income  standard  (up  to  300  percent  of  the 
SSI  payment  standard)  for  those  in  medical  institutions,  or  as  other 
optional  categorically  needy  institutionalized  persons. 

LIMITATION  OF  LIABILITY  OF  BfEDICARE  BENEFICIARIES  WITH  RESPECT 
TO  SERVICES  FURNISHED  BY  EXCLUDED  INDIVIDUALS  AND  ENTITIES 
(SECTION  10) 

Under  current  law,  the  Secretary  may  assess  a  civil  monetary 
penalty  against  an  individual  or  entity  that  has  been  excluded 
from  Medicare  and  submits  claims  for  medical  items  or  services  if 
the  Secretary  has  initiated  a  termination  proceeding.  In  addition, 
payment  may  not  be  made  where  the  individual  or  entity  knowing- 
ly and  willfully  made  any  false  statement  or  misrepresentation  in 
requesting  payment.  The  Secretary  may,  after  appropriate  notice, 
also  terminate  a  provider  agreement  if  the  Secretary  determines 
that  the  provider  has  misrepresented  a  material  fact  in  requesting 
payment. 

Committee  bill  would  require  that  Medicare  pa3rment  be  made 
for  claims  submitted  by  a  beneficiary  for  services  rendered  by  an 
individual  or  entity  that  had  been  excluded  from,  Medicare  partici- 
pation if  the  benenciary  had  no  knowledge  of,  or  had  no  reason  to 
know  of,  the  exclusion.  The  Secretary  would  be  required  to  notify 
the  beneficiary  of  the  exclusion  of  the  individual  or  entity,  and  to 
specify  in  regulations  a  reasonable  period  of  time  that  the  Medi- 
care pa3mients  would  continue. 

The  purpose  of  this  provision  is  to  protect  Medicare  beneHciaries 
from  financial  harm  when  the  excluded  provider  fails  to  inform 
them  of  the  exclusion.  The  Committee  wishes  to  stress  that  individ- 
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uals  and  entities  excluded  from  Medicare,  as  well  as  the  Secretary, 
have  an  affirmative  obligation  to  notify  all  patient  eligible  for  Med- 
icare or  State  health  care  programs  of  the  exclusion  and  the  fact 
that  the  programs  will  not  make  payment  for  their  services  during 
the  period  of  exclusion. 

DEFINITION  OF  PERSON  WITH  OWNERSHIP  OR  CONTROL  INTEREST 

(SECTION  11) 

Under  current  law,  providers  participating  in  Medicare,  Medic- 
aid, and  the  Title  V  Maternal  and  Child  Health  Services  Block 
Grant  must  disclose  to  the  Secretary  and  the  appropriate  State 
agencies  the  identities  of  all  persons  with  "ownership  or  control  in- 
terests." A  person  with  an  ^'ownership  or  control  interest"  in  an 
entity  includes  a  person  who  is  the  owner  of  a  whole  or  part  inter- 
est in  any  mortgage,  deed  of  trust,  note,  or  other  obligation  secured 
(in  whole  or  in  part)  by  the  entity  or  any  property  or  assets  of  the 
entity.  The  person's  interest  must  equal  or  exceed  $25,000  or  5  pen 
cent  of  the  total  property  and  assets  of  the  entity.  The  Committed 
bill  would  eliminate  the  $25,000  threshold,  leaving  5  percent  of  the 
entity's  total  property  and  assets  as  the  test  for  this  category  of 
persons  with  "ownership  or  control  interests." 

CONDITIONAL  APPROVAL  OF  RENAL  DIALYSIS  FACILITIES 

Under  current  law,  the  Secretary  is  authorize  ^  tfeWflih^te 
Medicare  certification  for  a  facility  furnishing  end-stage  Fenal  dis^ 
ease  maintenance  dialysis  services,  if  the  facility  is  determined  not 
to  be  in  compliance  with  the  conditions  for  Medicare  coverage  for 
such  facilities.  Such  an  action  terminates  all  Medicare  payments 
for  current  and  future  patients,  until  the  facility  is  recertified.  Ter- 
mination of  payments  for  current  patients  may  pose  a  serious  risk 
to  these  valnerable  patients  or  a  substantial  barrier  to  their  access 
to  this  life-saving  procedure.  The  Secretary  may  therefore  be  reluc- 
tant to  exercise  this  termination  authority,  even  in  cases  of  serious 
failures  to  comply  with  applicable  conditions  for  coverage.  Howev- 
er, the  alternative  of  seeking  to  bring  the  facility  into  compliance 
through  persuasion  and  technical  assistance,  while  continuing 
Medicare  payments,  may  not  be  effective. 

The  Committee  bill  would  give  the  Secretary  an  alternative,  in- 
termediate sanction  of  den5dng  Medicare  payments  for  new  pa* 
tients,  but  continuing  payments  for  existing  patients.  If  the  facili'^ 
ty's  failure  to  comply  with  the  conditions  for  coverage  poses  a  serir 
ous  problem,  and  needs  to  be  corrected  for  the  proper  implements^ 
tion  of  the  program,  but  does  not  present  an  immediate  risk  to  the 
health  or  safety  of  the  patients,  the  Secretary  could  effectively  use 
such  a  sanction  to  bring  the  facility  into  compliance  without  disr 
rupting  the  services  for  current  patients. 

The  facility  would  have  to  be  given  a  reasonable  opportunity, 
prior  to  the  imposition  of  this  sanction,  to  correct  its  deficiencies.  If 
a  sanction  we^e  imposed  under  this  authority,  the  facility  would 
then  have  the  right  to  an  administrative  hearing  and  to  judicial 
review,  in  accord  with  existing  statutory  authorities. 
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FRAUD  INVOLVING  MEDICARE  SUPPLEMENTAL  INSURANCE  (SECTION  13) 

Current  law  provides  criminal  penalties  for  individuals  who 
"knowingly  or  willfully"  make,  cause  to  make,  or  induce  the 
making  of,  a  false  statement  or  representation  of  a  material  fact 
with  respect  to  the  compliance  of  a  Medicare  supplemental  health 
insurance  policy  with  Federal  standards.  The  Committee  bill  pro- 
vides that,  in  order  to  be  subject  to  criminal  penalties,  an  individ- 
ual in  these  circumstances  must  act  "knowingly  and  willfully." 

STANDARDS  FOR  ANTI-KICKBACK  PROVISIONS  (SECTION  14) 

Current  law  provides  criminal  penalties  for  individuals  or  enti- 
ties participating  in  Medicare  or  Medicaid  that  knowingly  and  will- 
fully offer,  pay,  solicit,  or  receive  bribes,  kickbacks,  or  rebates 
under  certain  circumstances.  These  actions  are  defined  as  felonies 
and  are  subject,  upon  conviction,  to  fines  of  up  to  $25,000  and  im- 
prisonment for  up  to  5  years.  Sections  4(c),  (d),  and  (e)  of  the  Com- 
mittee bill  recodify  these  authorities,  now  found  at  sections  1877(d) 
and  1909  of  the  Social  Security  Act,  in  a  new  section  1128B(b). 

It  is  the  understanding  of  the  Committee  that  the  breadth  of  this 
statutory  language  has  created  uncertainty  among  health  care  pro- 
viders as  to  which  commercial  arrangements  are  le^timate,  and 
which  are  proscribed.  Neither  the  Attorney  General  n6r  the  Inspec- 
tor General  of  the  Department  of  Health  and  Human  Services  has 
issued  any  regulations  which  would  offer  guidance  to  health  care 
providers  in  this  regard.  The  Committee  bill  therefore  directs  the 
Secretary,  in  consultation  with  the  Attorney  General,  to  promul- 
gate regulations  specif)dng  payment  practices  that  will  not  be  sub- 
ject to  criminal  prosecution  under  the  new  section  1128B(b)  and 
that  will  not  provide  a  basis  for  exclusion  from  participation  in 
Medicare  or  the  State  health  care  programs  under  the  new  section 
1128(b)(7).  These  regulations  must  be  published  in  final  form  within 
two  years  after  enactment  of  this  Act.  In  order  to  assure  adequate 
time  for  public  comment  and  agency  consideration  of  those  com- 
ments, the  Committee  bill  requires  the  Secretary  to  publish  a  pro- 
posed rule  within  one  year  after  enactment. 

EFFECTIVE  DATES  (SECTION  15) 

In  general,  the  amendments  made  by  this  bill  would  become  ef- 
fective 15  days  after  enactment.  They  would  not  apply  to  exclusion 
or  civil  monetary  penalty  proceedings  that  are  commenced  before 
this  effective  date.  The  provisions  establishing  mandatory  five-year 
minimum  exclusion  periods  for  conviction  of  certain  crimes  would 
to  convictions  occurring  on  or  after  the  date  of  enactment. 

The  provisions  of  the  bill  requiring  States  to  report  information 
on  licensure  actions  to  the  Secretary  would  be  effective  with  re- 
spect to  Medicaid  payments  for  calendar  quarters  beginning  more 
than  30  days  after  enactment,  whether  or  not  final  regulations 
have  been  issued,  unless  the  Secretary  determines  that  State  legis- 
lation (other  than  appropriations  legislation)  is  required.  In  such  a 
case,  the  State  would  not  be  considered  to  have  failed  to  meet  the 
requirements  before  the  first  day  of  the  first  calendar  year  begin- 
ning after  the  close  of  the  first  regular  session  of  the  State  legisla- 
ture that  begins  after  the  date  of  enactment  of  this  Act. 
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The  authorization  for  the  Secretary,  in  connection  with  civil 
monetary  penalty  remedies,  to  seek  injunctive  relief  against  the 
disposal  of  assets  would  take  effect  on  enactment. 

The  bar  on  certain  physician  misrepresentations  for  purposes  of 
civil  monetary  penalties  applies  to  claims  for  services  performed  on 
or  after  the  general  effective  date  of  the  bill,  regardless  of  when 
the  misrepresentation  was  made.  The  Committee  notes  that  some 
physician  misrepresentations  are  already  subject  to  sanctions 
under  current  law  and  these  would  not  be  affected  by  the  bill  with 
regard  to  claims  filed  prior  to  enactment.  The  filing  of  claims  for 
physician  services  (or  services  incident  to  physician  services),  where 
the  individual  furnishing  or  supervising  that  service  is  not  licensed 
in  the  State  where  the  service  is  rendered,  is  already  a  violation  of 
the  criminal  provisions  of  the  Social  Security  Act,  if  it  is  done 
knowingly  and  willfully.  This  is  also  a  violation  of  current  section 
1128A,  if  done  knowingly  or  with  reason  to  know.  The  amendments 
in  this  bill  should  not  be  construed  to  mean  that  such  conduct  oc- 
curring prior  to  the  enactment  of  this  legislation  is  not  actionable 
under  these  current  provisions. 

Hearings 

The  Subcommittee  on  Health  and  the  Environment  and  the  Sub- 
committee on  Health  of  the  Committee  on  Ways  and  Means  held  a 
joint  hearing  on  March  19,  1985,  on  the  Medicare  and  Medicaid  Pa- 
tient and  Program  Protection  Act  of  1985,  H.R.  1370,  and  the  relat- 
ed bills  H.R.  1369  and  H.R.  1091.  (Serial  No.  99-19.)  The  Committee 
bill,  H.R.  1444,  is  the  successor  legislation  to  the  Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1985,  H.R.  1868, 
which  in  turn  was  the  successor  bill  to  H.R.  1370  and  H.R.  1369  in 
the  99th  Congress. 

Committee  Consideration 

On  March  31,  1986,  the  Subcommittee  on  Health  and  the  Envi- 
ronment met  in  open  session  and  ordered  reported  H.R.  1444,  with- 
out amendment,  by  voice  vote,  a  quorum  being  present.  An  April  8, 
1986,  the  Committee  met  in  open  session  and  ordered  reported  the 
bill  H.R.  1444,  without  amendment,  by  voice  vote,  a  quorum  being 
present. 

Committee  Oversight  Findings 

Pursuant  to  clause  2(1X3XA)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  or  recommendations  have 
been  made  by  the  Committee. 

Committee  on  Government  Operations 

Pursuant  to  clause  2(1)(3)(D)  of  rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

Committee  Cost  Estimate 

In  compliance  with  clause  7(a)  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  believes  that  the  bill  will 
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reduce  the  expenditures  under  Medicare,  Medicaid,  and  the  Mater- 
nal and  Child  Health  Services  Block  Grant  attributable  to  fraud  or 
abuse. 

Congressional  Budget  Office  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  April  21,  1987. 

Hon.  John  D.  Dingell, 

Committee  on  Energy  and  Commerce,  House  of  Representatives, 
Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  1444,  the  Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1987,  as  ordered 
reported  by  the  Energy  and  Commerce  Committee  on  April  8,  1987. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes. 
Sincerely, 

Edward  M.  Gramuch, 

Acting  Director. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE,  APRIL  21,  1987 

1.  Bill  number:  H.R.  1444. 

2.  Bill  title:  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987. 

3.  Bill  status:  As  ordered  reported  by  the  Energy  and  Commerce 
Committee  on  April  8,  1987. 

4.  Bill  purpose:  To  amend  titles  XI,  XVIII,  and  XIX  of  the  Social 
Security  Act  to  protect  beneficiaries  under  the  health  care  pro- 
grams of  that  Act  from  unfit  health  care  practitioners,  and  other- 
wise to  improve  the  antifraud  provisions  relating  to  those  pro- 
grams. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  mifiions  of  dollar;] 

1988         1989         1990         1991  1992 


Budget  authority   3  2  2  2  2 

Outlays   6  4  3  3  3 


The  costs  of  this  bill  fall  within  functions  550  and  570. 

Basis  of  estimate:  The  bill  requires  medical  providers,  states  and 
federal  agencies  to  exchange  information  on  the  medical,  legal  and 
financial  conduct  of  medical  providers.  The  purpose  of  this  infor- 
mation exchange  is  to  protect  beneficiaries  from  providers  with 
criminal,  patient  abuse,  fraud  and  other  convictions.  In  addition, 
the  bill  requires  that  physicians  who  have  defaulted  on  health  edu- 
cation loan  or  scholarship  obligations  be  excluded  from  federal  re- 
imbursement under  Medicare  and  Medicaid.  The  bill  contains  ex- 
tensive fines  and  penalties  to  see  that  the  provisions  are  enforced. 
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Finally,  the  bill  contains  four  minor  provisions  which  clarify  other 
areas  of  Medicaid  and  Medicare  law  but  have  no  federal  costs. 

The  bill  necessitates  exchange  of  data  and  merging  of  informa- 
tion from  a  number  of  sources.  Based  on  estimates  of  the  volume  of 
data  that  will  be  necessary  for  (1)  hospitals  to  exchange  with  state 
governments,  (2)  states  to  exchange  with  the  federal  government 
and  (3)  executive  branch  departments  to  exchange  with  each  other, 
CBO  estimates  that  it  will  be  necessary  to  establish  a  computerized 
data  system.  This  system,  similar  to  that  established  for  exchange 
of  other  types  of  medical  information,  will  require  federal  and  state 
developmental  and  operating  costs.  The  estimate  assumes  that 
these  administrative  costs  will  be  greatest  in  the  first  two  years 
when  computer  development  and  implementation  costs  will  be 
borne.  After  the  first  two  years,  the  cost  of  the  system  will  be  ap- 
proximately $50,000  per  state  per  year  in  addition  to  $500,000  per 
year  in  executive  branch  costs. 

The  budget  authority  estimates  reflect  the  distribution  of  costs 
between  the  Medicare  and  Medicaid  programs.  Medicaid  budget  au- 
thority would  increase  by  the  increase  in  Medicaid  costs.  Medicare 
budget  authority  would  not  change  significantly  as  a  result  of  the 
additional  Medicare  costs. 

6.  Estimated  cost  to  State  and  local  government:  State  and  local 
medicaid  administrative  costs  will  increase  by  approximately  $1.5 
million  in  1988  and  $1  million  in  subsequent  years. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Donald  Muse  (226-2820). 

10.  Estimated  approved  by:  C.G.  Nuckols,  for  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis. 


Pursuant  to  clause  2(1X4)  of  rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  states  that  the  reported  bill  will 
have  no  inflationary  impact  on  prices  or  costs  in  the  operation  of 
the  national  economy.  In  the  view  of  the  Committee,  this  bill  will 
lead  to  a  reduction  in  the  amount  of  Federal  funds  diverted  from 
patient  care  as  the  reuslt  of  fraud  and  abuse  on  the  part  of  health 
care  providers. 


House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  We  take  this  opportunity  to  inform  you  of 
the  Department's  views  on  H.R.  1444,  a  bill  "To  amend  titles  XI, 
XVIII,  and  XIX  of  the  Social  Security  Act  to  protect  beneficiaries 
under  the  health  care  programs  of  that  Act  from  unfit  health  care 
practitioners,  and  otherwise  to  improve  the  antifraud  provisions  re- 
lating to  those  programs." 


Inflationary  Impact  Statement 


Agency  Views 
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In  summary,  we  strongly  support  the  antifraud  provisions,  but 
are  opposed  to  section  9  of  the  bill. 

H.R.  1444  makes  amendments  to  the  Social  Security  Act  to 
strengthen  the  provisions  intended  to  deter  and  punish  fraud  and 
abuse  affecting  Medicare,  Medicaid  and  the  other  health  care  pro- 
grams under  the  Act.  The  bill  would  close  loopholes  and  eliminate 
ambiguities  in  existing  legislation,  and  would  greatly  improve  co- 
ordination among  Federal,  State  and  local  agencies  to  ensure  effec- 
tive enforcement  of  these  provisions. 

The  amendments  would  help  protect  beneficiaries  of  health  care 
programs  under  the  Act  from  unfit  health  care  practitioners,  and 
would  improve  the  ability  of  the  Federal  and  State  governments  to 
deter  fraudulent  and  abusive  practices,  and  to  recover  monetary 
losses  due  to  fraud  and  abuse. 

The  Administration  warmly  endorses  the  objectives  of  H.R.  1444, 
and  supports  the  great  majority  of  the  provisions  of  this  bill. 
Indeed,  the  bill  is  very  similar  to  S.  1323,  the  Administration's  bill 
of  the  99th  Congress  which  is  the  basis  for  many  of  the  provisions 
now  incorporated  into  H.R.  1444. 

However,  the  Administration  opposes  inclusion  in  this  bill  of  sec- 
tion 9,  which  is  unrelated  to  the  objectives  of  H.R.  1444.  Section  9 
would  expand  the  moratorium  enacted  by  section  2373(c)  of  the 
Deficit  Reduction  Act  of  1984  (DEFRA)  on  the  requirement  that  eli- 
gibility of  the  "medically  needy"  be  determined  using  the  same 
methodology  that  would  be  used  to  determine  eligibility  for  the 
cash  assistance  programs.  This  is  a  complex  issue  unrelated  to  the 
antifraud  provisions  of  this  bill.  Congress  should  note  that  forgoing 
the  disallowances  accrued  under  the  moratorium  would  add  more 
than  $120  million  to  the  FY  1987  deficit  for  which  corresponding 
offsets  would  have  to  be  found.  The  Department  recommends  the 
deletion  of  section  9  from  H.R.  1444. 

In  summary,  we  strongly  support  H.R.  1444,  insofar  as  the  en- 
forcement of  programs  administered  by  this  Department  would  be 
strengthened  to  ensure  that  our  beneficiaries  receive  the  highest 
quality  of  care.  However,  we  believe  that  the  bill  should  be  simend- 
ed  to  delete  section  9. 

We  are  advised  by  the  Office  of  Management  and  Budget  that 
there  is  no  objection  to  the  presentation  of  this  report  from  the 
standpoint  of  the  President's  progremi. 
Sincerely, 

Don  M.  Newman, 

Acting  Secretary. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 
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TITLE  V— MATERNAL  AND  CHILD  HEALTH 
SERVICES  BLOCK  GRANT 

**«**«• 

USE  OF  ALLOTMENT  FUNDS 

Sec.  504.  (a)  Except  as  otherwise  provided  under  this  section,  a 
State  may  use  amounts  paid  to  it  under  section  503  for  the  provi- 
sion of  health  services  and  related  activities  (including  planning, 
administration,  education,  and  evaluation)  consistent  with  its  de- 
scription of  intended  expenditures  and  statement  of  assurances 
transmitted  under  section  505. 

(b)  Amounts  described  in  subsection  (a)  may  not  be  used  for — 

(1)  inpatient  services,  other  than  inpatient  services  provided 
to  children,  children  with  special  health  care  needs  or  to  high- 
risk  pregnant  women  and  infants  and  such  other  inpatient 
services  as  the  Secretary  may  approve; 

(2)  cash  payments  to  intended  recipients  of  health  services; 

(3)  the  purchase  or  improvement  of  land,  the  purchase,  con- 
struction, or  permanent  improvement  (other  than  minor  re- 
modeling) of  any  building  or  other  facility,  or  the  purchase  of 
major  medical  equipment; 

(4)  satisfying  any  requirement  for  the  expenditure  of  non- 
Federal  funds  as  a  condition  for  the  receipt  of  Federal  funds; 
Cor] 

(5)  providing  funds  for  research  or  training  to  any  entity 
other  than  a  public  or  nonprofit  private  entity  [.J  ;  or 

(6)  payment  for  any  item  or  service  (other  than  an  emergency 
item  or  service)  furnished — 

(A)  by  an  individual  or  entity  excluded  from  participa- 
tion in  the  program  under  this  title  pursuant  to  section 
1128  or  section  1128A,  or 

(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician  during  the  period  when  the  physician  is  excluded 
pursuant  to  section  1128  or  section  1128A  from  participa- 
tion under  this  title. 

•  •  •  *  «  «  • 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER 

REVIEW 

TABLE  OF  CX)NTENTS  OF  TITLE 
Part  A— General  Provisions 


DISCLOSURE  OF  OWNERSHIP  AND  RELATED  INFORMATION  ®^ 

Sec.  1124.  (aXD  •  •  • 
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(3)  As  used  in  this  section,  the  term  "person  with  an  ownership 
or  control  interest"  means,  with  respect  to  an  entity,  a  person 
who — 

(AXi)  ♦  •  • 

(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage, 
deed  of  trust,  note,  or  other  obligation  secured  (in  whole  or  in 
part)  by  the  entity  or  any  of  the  property  or  assets  thereof, 
which  whole  or  part  interest  is  equal  to  or  exceeds  [$25,000 
or  J  5  per  centum  of  the  total  property  and  assets  of  the  entity; 
or 

**•«««« 

DISCLOSURE  BY  INSTITUTIONS,  ORGANIZATIONS,  AND  AGENCIES  OF 
OWNERS  AND  CERTAIN  OTHER  INDIVIDUALS  WHO  HAVE  BEEN  CON- 
VICTED OF  CERTAIN  OFFENSES 

Sec.  1126.  (a)  As  a  condition  of  participation  in  or  certification  or 
recertification  under  the  programs  established  by  titles  XVIII,  and 
XIX,  any  hospital,  nursing  facility,  [or  other  institution,  organiza- 
tion, or  agency  shall  be  required  to  disclose  to  the  Secretary  or  to 
the  appropriate  State  agency  the  name  of  any  person  who— 

[(1)  has  a  direct  or  indirect  ownership  or  control  interest  of 
5  percent  or  more  in  such  institution,  organization,  or  agency 
or  is  an  officer,  director,  agent,  or  managing  employee  (as  de- 
fined in  subsection  (b))  of  such  institution,  organization,  or 
agency  and 

[(2)  has  been  convicted  (on  or  after  the  date  of  the  enact- 
ment of  this  section      or  within  such  period  prior  to  that  date 
as  the  Secretary  shall  specify  in  regulations)  of  a  criminal  of- 
fense related  to  the  involvement  of  such  person  in  any  of  such 
programs.]  or  other  entity  (other  than  an  individual  practition- 
er or  group  of  practitioners)  shall  be  required  to  disclose  to  the 
Secretary  or  to  the  appropriate  State  agency  the  name  of  any 
person  that  is  a  person  described  in  subparagraphs  (A)  and  (B) 
of  section  1128(b)(8). 
The  Secretary  or  the  appropriate  State  agency  shall  promptly 
notify  the  Inspector  General  in  the  Department  of  Health  and 
Human  Services  of  the  receipt  from  any  [institution,  organization, 
or  agency]  entity  of  any  application  or  request  for  such  participa- 
tion, certification,  or  recertification  which  discloses  the  name  of 
any  such  person,  and  shall  notify  the  Inspector  General  of  the 
action  taken  with  respect  to  such  application  or  request. 

(b)  For  the  purposes  of  this  section,  the  term  "managing  employ- 
ee" means,  with  respect  to  an  [institution,  organization,  or 
agency]  entity,  an  individual,  including  a  general  manager,  busi- 
ness manager,  administrator,  and  director,  who  exercises  operation- 
al or  managerial  control  over  the  [institution,  organization,  or 
agency]  entity,  or  who  directly  or  indirectly  conducts  the  day-to- 
day operations  of  the  [institution,  organization,  or  agency]  entity. 
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[exclusion  of  certain  individuals  convicted  of  medicare-or 
medicaid-related  crimes 

[Sec.  1128.  (a)  Whenever  the  Secretary  determines  that  a  physi- 
can  or  other  individual  has  been  convicted  (on  or  after  October  25, 
1977,  or  within  such  period  prior  to  that  date  as  the  Secretary  shall 
specify  in  regulations)  of  a  criminal  offense  related  to  services 
under  titles  XVIII,  XIX,  or  XX,  the  Secretary — 

[(1)  shall  bar  from  participation  in  the  program  under  title 
XVIII  each  such  individual  otherwise  eligible  to  participate  in 
such  program; 

[(2XA)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State 
plan  approved  under  title  XIX  of  the  fact  and  circumstances  of 
such  determination,  and  (except  as  provided  in  subparagraph 
(B))  require  each  such  agency  to  bar  such  individual  from  par- 
ticipation in  such  plan  for  such  period  as  he  shall  specify, 
which  in  the  case  of  an  individual  specified  in  paragraph  (1) 
shall  be  the  period  established  pursuant  to  paragraph  (1): 

[(B)  may  waive  the  requirement  under  subparagraph  (A)  to 
bar  an  individual  from  participation  in  a  State  plan  under  title 
XIX,  where  he  receives  and  approves  a  request  for  such  a 
waiver  with  respect  to  that  individual  from  the  State  agency 
administering  or  supervising  the  administration  of  such  plan; 
and 

[(3)  shall  promptly  notify  the  appropriate  State  or  local 
agency  or  authority  having  responsibility  for  the  licensing  or 
certification  of  such  individual  of  the  fact  and  circumstances  of 
such  determination,  request  that  appropriate  investigations  be 
made  and  actions  invoked  in  accordance  with  applicable  State 
law  and  policy,  and  request  that  such  State  or  local  agency  of 
authority  keep  the  Secretary  and  the  Inspector  General  of  the 
Department  of  Hesdth  and  Human  Services  fully  and  currently 
informed  with  respect  to  any  actions  taken  in  response  to  such 
request. 

[(b)  Whenever  the  Secretary  determines,  with  respect  to  an 
entity,  that  a  person  who  has  a  direct  or  indirect  ownership  or  con- 
trol interest  of  5  percent  of  more  in  the  entity,  or  who  is  an  officer, 
director,  agent,  or  managing  employee  (as  defined  in  section 
1126(b))  of  such  entity,  is  a  person  described  in  section  1126(a),  the 
Secretary — 

[(1)  may  bar  from  participation  in  the  program  under  title 
XVIII,  for  such  period  as  he  may  deem  appropriate,  each  such 
entity  otherwise  eligible  to  participate  in  such  program; 

[(2)  shall  promptly  notify  each  appropriate  State  agency  ad- 
ministering or  supervising  the  administration  of  a  State  plan 
approved  under  title  XIX  of  the  fact  and  circumstances  of  the 
determination,  and  may  require  each  such  agency  to  bar  the 
entity  from  participation  under  the  State  plan  for  such  period 
as  he  specifies,  which  may  not  exceed  the  period  established 
pursuant  to  paragraph  (1);  and 

[(3)  shall  promptly  notify  the  appropriate  State  or  local 
agency  or  authority  having  responsibility  for  the  licensing  or 
certification  of  such  entity  of  the  fact  and  circumstances  of 
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such  determination,  request  that  appropriate  investigations  be 
made  and  sanctions  invoked  in  accordance  with  applicable 
State  law  and  policy,  and  request  that  such  State  or  local 
ageny  or  authority  keep  the  Secretary  and  the  Inspector  Gen- 
eral of  the  Department  of  Health  and  Human  Services  fully 
and  currently  informed  with  respect  to  any  actions  taken  in  re- 
sponse to  such  request. 
[(c)  Whenever  the  Secretary  makes  a  final  determination  to 
impose  a  civil  money  penalty  or  assessment  against  a  person  (in- 
cluding an  organization,  agency,  or  other  entity)  under  section 
11 28 A  relating  to  a  claim  under  title  XVIII  or  XIX,  the  Secretary — 
[(1)  may  bar  the  person  from  participation  in  the  program 
under  title  XVIII,  and 

[(2XA)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State 
plan  approved  under  title  XIX  of  the  fact  and  circumstances  of 
such  determination,  and  (excpet  as  provided  in  subparagraph 
(B))  may  require  each  such  agency  to  bar  the  person  from  par- 
ticipation in  the  program  established  by  such  plan  for  such 
period  as  he  shall  specify  which  in  the  case  of  an  individual 
shall  be  the  period  established  pursuant  to  paragraph  (1),  and 
[(B)  may  waive  the  requirement  of  subparagraph  (A)  to  bar 
a  person  from  participation  in  such  program  where  he  receives 
and  approves  a  request  for  such  waiver  with  respect  to  that 
person  from  the  State  agency  referred  to  in  that  subparagraph. 
[(d)  A  determination  made  by  the  Secretary  under  this  section 
shall  be  effective  at  such  time  and  upon  such  reasonable  notice  to 
the  public  and  to  the  person  furnishing  the  services  involved  as 
may  be  specified  in  regulations.  Such  determination  shall  be  effec- 
tive with  respect  to  services  furnished  to  an  individual  on  or  after 
the  effective  date  of  such  determination  (except  that  in  the  case  of 
inpatient  hospitals  services,  post-hospital  extended  care  services, 
and  home  health  services  furnished  under  title  XVIII,  such  deter- 
mination shall  be  effective  in  the  manner  provided  in  paragraphs 
(3)  and  (4)  of  section  1866(b)  with  respect  to  terminations  of  agree- 
ments), and  shall  remain  in  effect  until  the  Secretary  finds  and 
gives  reasonable  notice  to  the  public  that  the  basis  for  such  deter- 
mination has  been  removed  and  that  there  is  reasonable  assursmce 
that  it  will  not  recur. 

[(e)  Any  person  or  entity  who  is  the  subject  of  an  adverse  deter- 
mination made  by  the  Secretary  under  subsection  (a),  (b),  or  (c) 
shall  be  entitled  to  reasonable  notice  and  opportunity  for  a  hearing 
thereon  by  the  Secretary  to  the  same  extent  as  is  provided  in  sec- 
tion 205(b),  and  to  judicial  review  of  the  Secretary  s  final  decision 
after  such  hearing  as  is  provided  in  section  205(g). 

[(f)  For  purposes  of  subsection  (a),  a  phvsician  or  other  individ- 
ual is  considered  to  have  been  "convicted'  of  a  criminal  offense — 
[(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court, 
regardless  of  whether  there  is  an  appeal  pending  or  whether 
the  judgment  of  conviction  or  other  record  relating  to  criminal 
conduct  has  been  expunged; 

[(2)  when  there  has  been  a  finding  of  guilt  against  the  phy- 
sician or  individual  by  a  Federal,  State,  or  local  court; 
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[(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physi- 
cian or  individual  has  been  accepted  by  a  Federal,  State,  or 
local  court;  or 

[(4)  when  the  physician  or  individual  has  entered  into  par- 
ticipation in  a  first  offender  or  other  program  where  judgment 
of  conviction  has  been  withheld.  J 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  AND  ENTITIES  FROM 
PARTICIPATION  IN  MEDICARE  AND  STATE  HEALTH  CARE  PROGRAMS 

Sec.  1128.  (a)  Mandatory  Exclusion.— The  Secretary  shall  ex- 
clude the  following  individuals  and  entities  from  participation  in 
any  program  under  title  XVIII  and  shall  direct  that  the  following 
individuals  and  entities  he  excluded  from  participation  in  any  State 
health  care  program  (as  defined  in  subsection  (h)): 

(1)  Conviction  of  program-related  crimes.— Any  individ- 
ual or  entity  that  has  been  convicted  of  a  criminal  offense  relat- 
ed to  the  delivery  of  an  item  or  service  under  title  XVIII  or 
under  any  State  health  care  program. 

(2)  Conviction  relating  to  patient  abuse.— Any  individual 
or  entity  that  has  been  convicted,  under  Federal  or  State  law,  of 
a  criminal  offense  relating  to  neglect  or  abuse  of  patients  in 
connection  with  the  delivery  of  a  health  care  item  or  service. 

(b)  Permissive  Exclusion.— The  Secretary  may  exclude  the  fol- 
lowing individuals  and  entities  from  participation  in  any  program 
under  title  XVIII  and  may  direct  that  the  following  individuals 
and  entities  be  excluded  from  participation  in  any  State  health  care 
program: 

(1)  Conviction  relating  to  fraud.— Any  individual  or 
entity  that  has  been  convicted,  under  Federal  or  State  law,  in 
connection  with  the  delivery  of  a  health  care  item  or  service  or 
with  respect  to  any  act  or  omission  in  a  program  operated  by  or 
financed  in  whole  or  in  part  by  any  Federal,  State,  or  local  gov- 
ernment agency,  of  a  criminal  offense  relating  to  fraud,  theft, 
embezzlement,  breach  of  fiduciary  responsibility,  or  other  finan- 
cial misconduct. 

(2)  Conviction  relating  to  obstruction  of  an  investiga- 
tion.— Any  individual  or  entity  that  has  been  convicted,  under 
Federal  or  State  law,  in  connection  with  the  interference  with 
or  obstruction  of  any  investigation  into  any  criminal  offense  de- 
scribed in  paragraph  (1)  or  in  subsection  (a). 

(3)  Conviction  relating  to  controlled  substance.— Any 
individual  or  entity  that  has  been  convicted,  under  Federal  or 
State  law,  of  a  criminal  offense  relating  to  the  unlawful  manu- 
facture, distribution,  prescription,  or  dispensing  of  a  controlled 
substance. 

(4)  License  revocation  or  suspension.— Any  individual  or 
entity — 

(A)  whose  license  to  provide  health  care  has  been  revoked 
or  suspended  by  any  State  licensing  authority,  or  who  oth- 
erwise lost  such  a  license,  for  reasons  bearing  on  the  indi- 
vidual's or  entity's  professional  competence,  professional 
performance,  or  financial  integrity,  or 


37 


(B)  who  surrendered  such  a  license  while  a  formal  disci- 
plinary proceeding  was  pending  before  such  an  authority 
and  the  proceeding  concerned  the  individual's  or  entity's 
professional  competence,  professional  performance,  or  finan- 
cial integrity. 

(5)  Exclusion  or  suspension  under  federal  or  state 
HEALTH  CARE  PROGRAM.— Any  individual  or  entity  which  has 
been  suspended  or  excluded  from  participation,  or  otherwise 
sanctioned,  under — 

(A)  any  Federal  program,  including  programs  of  the  De- 
partment of  Defense  or  the  Veterans'  Administration,  in- 
volving the  provision  of  health  care,  or 

(B)  a  State  health  care  program, 

for  reasons  bearing  on  the  individual's  or  entity's  professional 
competence,  professional  performance,  or  financial  integrity. 

(6)  Claims  for  excessive  charges  or  unnecessary  services 
and  failure  of  certain  organizations  to  furnish  medical- 
LY NECESSARY  SERVICES.— Any  individual  or  entity  that  the  Sec- 
retary determines — 

(AJ  has  submitted  or  cause  to  be  submitted  bills  or  re- 
quests for  payment  (where  such  bills  or  requests  are  based 
on  charges  or  cost)  under  title  XVIII  or  a  State  health  care 
program  containing  charges  (or,  in  applicable  cases,  re- 
quests for  payment  of  costs)  for  items  or  services  furnished 
substantially  in  excess  of  such  individual's  or  entity's  usual 
charges  (or,  in  applicable  cases,  substantially  in  excess  of 
such  individual's  or  entity's  costs)  for  such  items  or  serv- 
ices, unless  the  Secretary  finds  there  is  good  cause  for  such 
bills  or  requests  containinig  such  charges  or  costs; 

(B)  has  furnished  or  caused  to  be  furnished  items  or  serv- 
ices to  patients  (whether  or  not  eligible  for  benefits  under 
title  XVIII  or  under  a  State  health  care  program)  substan- 
tially in  excess  of  the  needs  of  such  patients  or  of  a  quality 
which  fails  to  meet  professionally  recognized  standards  of 
health  care; 

(C)  is- 

(i)  a  health  maintenance  organization  (as  defined  in 
section  1903(m))  providing  items  and  services  under  a 
State  plan  approved  under  title  XIX,  or 

(ii)  an  entity  furnishing  services  under  a  waiver  ap- 
proved under  section  1915(bXV, 

and  has  failed  substantially  to  provide  medically  necessary 
items  and  services  that  are  required  (under  law  or  the  con- 
tract with  the  State  under  title  XIX)  to  be  provided  to  indi- 
viduals covered  under  that  plan  or  waiver,  if  the  failure 
has  adversely  affected  (or  has  a  substantial  likelihood  of 
adversely  affecting)  these  individuals;  or 

(D)  is  an  entity  providing  items  and  services  as  an  eligi- 
ble organization  under  a  risk-sharing  contract  under  sec- 
tion 1876  and  has  failed  substantially  to  provide  medically 
necesssary  items  and  services  that  are  required  (under  law 
or  such  contract)  to  be  provided  to  individuals  covered 
under  the  risk-sharing  contract,  if  the  failure  has  adversely 


38 

affected  (or  has  a  substantial  likelihood  of  adversely  affect- 
ing) these  individuals. 

(7)  Fraud,  kickbacks,  and  other  prohibited  activities.— 
Any  individual  or  entity  that  the  Secretary  determines  has  com- 
mitted an  act  which  is  described  in  section  1128A  or  section 
11283. 

(8)  Entities  controlled  by  a  sanctioned  individual.— Any 
entity  with  respect  to  which  the  Secretary  determines  that  a 
person — 

(AXiJ  with  an  ownership  or  control  interest  (as  defined  in 
section  112MaXS))  in  that  entity,  or 

(ii)  who  is  an  officer,  director,  agent,  or  managing  em- 
ployee (as  defined  in  section  1126(b))  of  that  entity- 
is  a  person — 

(BXi)  who  has  been  convicted  of  any  offense  described  in 
subsection  (a)  or  in  paragraph  (1),  (2),  or  (3)  of  this  subsec- 
tion; 

(ii)  against  whom  a  civil  monetary  penalty  has  been  as- 
sessed under  section  1128A;  or 

(Hi)  who  has  been  excluded  from  participation  under  a 
program  under  title  XVII  or  under  a  State  health  care  pro- 
gram. 

(9)  Failure  to  disclose  required  information.— Any  entity 
that  did  not  fully  and  accurately  make  any  disclosure  required 
by  section  1124  or  section  1126. 

(10)  Failure  to  supply  requested  information  on  subcon- 
tractors AND  SUPPLIERS. — Any  disclosing  entity  (as  defined  in 
section  1124(aX2))  that  fails  to  supply  (within  such  period  as 
may  be  specified  by  the  Secretary  in  regulations)  upon  request 
specifically  addressed  to  the  entity  by  the  Secretary  or  by  the 
State  agency  administering  or  supervising  the  administration  of 
a  State  health  care  program — 

(A)  full  and  complete  information  as  to  the  ownership  of 
a  subcontractor  (as  defined  by  the  Secretary  in  regulations) 
with  whom  the  entity  has  had,  during  the  previous  12 
months,  business  transactions  in  an  aggregate  amount  in 
excess  of  $25,000,  or 

(B)  full  and  complete  information  as  to  any  significant 
business  transactions  (as  defined  by  the  Secretary  in  regula- 
tions), occurring  during  the  five-year  period  ending  on  the 
date  of  such  request,  between  the  entity  and  any  wholly 
owned  supplier  or  between  the  entity  and  any  subcontrac- 
tor. 

(11)  Failure  to  supply  payment  information.— Any  indi- 
vidual or  entity  furnishing  items  or  services  for  which  payment 
may  be  made  under  title  XVIII  or  a  State  health  care  program 
that  fails  to  provide  such  information  as  the  Secretary  or  the 
appropriate  State  agency  finds  necessary  to  determine  whether 
such  payments  are  or  were  due  and  the  amounts  thereof,  or  has 
refused  to  permit  such  examination  of  its  records  by  or  on 
behalf  of  the  Secretary  or  that  agency  as  may  be  necessary  to 
verify  such  information. 

(12)  Failure  to  grant  immediate  access. — Any  individual 
or  entity  that  fails  to  grant  immediate  access,  upon  reasonable 
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request  (as  defined  by  the  Secretary  in  regulations)  to  any  of  the 
following: 

(A)  To  the  Secretary,  or  to  the  agency  used  by  the  Secre- 
tary, for  the  purpose  specified  in  the  first  sentence  of  section 
1864(a)  (relating  to  compliance  with  conditions  of  participa- 
tion or  payment). 

(B)  To  the  Secretary  or  the  State  agency,  to  perform  the 
reviews  and  surveys  required  under  State  plans  under  para- 
graphs (26),  (31),  and  (83)  of  section  1902(a)  and  under  sec- 
tion 1903(g). 

(C)  To  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services,  for  the  purpose  of  reviewing  records, 
documents,  and  other  data  necessary  to  the  performance  of 
the  statutory  functions  of  the  Inspector  General. 

(D)  To  a  State  medicaid  fraud  control  unit  (as  defined  in 
section  1903(q)),  for  the  purpose  of  conducting  activities  de- 
scribed in  that  section. 

(13)  Failure  to  take  corrective  action.— Any  hospital  that 
fails  to  comply  substantially  with  a  corrective  action  required 
under  section  1886(fX2)(B). 

(W  Default  on  health  education  loan  or  scholarship 
OBLIGATIONS. — Any  individual  who  the  Secretary  determines  is 
in  default  on  repayments  of  scholarship  obligations  or  loans  in 
connection  with  health  professions  education  made  or  secured, 
in  whole  or  in  part,  by  the  Secretary  and  with  respect  to  whom 
the  Secretary  has  taken  all  reasonable  steps  available  to  the 
Secretary  to  secure  repayment  of  such  obligations  or  loans, 
except  that  (A)  the  Secretary  shall  not  exclude  pursuant  to  this 
paragraph  a  physician  who  is  the  sole  community  physician  or 
sole  source  of  essential  specialized  services  in  a  community  if  a 
State  requests  that  the  physician  not  be  excluded,  and  (B)  the 
Secretary  shall  take  into  account,  in  determining  whether  to  ex- 
clude any  other  physician  pursuant  to  this  paragraph,  access  of 
beneficiaries  to  physician  services  for  which  payment  may  be 
made  under  title  XVIII  or  XIX. 
(c)  Notice,  Effective  Date,  and  Period  or  Exclusion.— (1)  An 
exclusion  under  this  section  or  under  section  1128A  shall  be  effec- 
tive at  such  time  and  upon  such  reasonable  notice  to  the  public  and 
to  the  individual  or  entity  excluded  as  may  be  specified  in  regula- 
tions consistent  with  paragraph  (2). 

(2XA)  Except  as  provided  in  subparagraph  (B),  such  an  exclusion 
shall  be  effective  with  respect  to  services  furnished  to  an  individual 
on  or  after  the  effective  date  of  the  exclusion. 

(B)  Unless  the  Secretary  determines  that  the  health  and  safety  of 
individuals  receiving  services  warrants  the  exclusion  taking  effect 
earlier,  an  exclusion  shall  not  apply  to  payments  made  under  title 
XVIII  or  under  a  State  health  care  program  for— 

(i)  inpatient  institutional  services  furnished  to  an  individual 
who  was  admitted  to  such  institution  before  the  date  of  the  ex- 
clusion, or 

(ii)  home  health  services  and  hospice  care  furnished  to  an  in- 
dividual under  a  plan  of  care  estaolished  before  the  date  of  the 
exclusion, 

until  the  passage  of  30  days  after  the  effective  date  of  the  exclusion. 
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(3XA)  The  Secretary  shall  specify,  in  the  notice  of  exclusion  under 
paragraph  (1)  and  the  written  notice  under  section  1128A,  the  mini- 
mum period  (or,  in  the  case  of  an  exclusion  of  an  individual  under 
subsection  (h)(12),  the  period)  of  the  exclusion. 

(B)  In  the  case  of  an  exclusion  under  subsection  (a),  the  minimum 
period  of  exclusion  shall  be  not  less  than  five  years,  except  that, 
upon  the  request  of  a  State,  the  Secretary  may  waive  the  exclusion 
under  subsection  (aXV  in  the  case  of  an  individual  or  entity  that  is 
the  sole  community  physician  or  sole  source  of  essential  specialized 
services  in  a  community.  The  Secretary's  decision  whether  to  waive 
the  exclusion  shall  not  be  reviewable. 

(C)  In  the  case  of  an  exclusion  of  an  individual  under  subsection 
(b)(12),  the  period  of  the  exclusion  shall  be  equal  to  the  sum  of— 

(i)  the  length  of  the  period  in  which  the  individual  failed  to 
grant  the  immediate  access  described  in  that  subsection,  and 

(ii)  an  additional  period,  not  to  exceed  90  days,  set  by  the  Sec- 
retary. 

(d)  Notice  to  State  Agencies  and  Exclusion  Under  State 
Health  Care  Programs. — (1)  Subject  to  paragraph  (3),  the  Secre- 
tary shall  exercise  the  authority  under  subsection  (b)  in  a  manner 
that  results  in  an  individual's  or  entity's  exclusion  from  all  the  pro- 
grams under  title  XVIII  and  all  the  State  health  care  programs  in 
which  the  individual  or  entity  may  otherwise  participate. 

(2)  The  Secretary  shall  promptly  notify  each  appropriate  State 
agency  administering  or  supervising  the  administration  of  each 
State  health  care  program  (and,  in  ^e  case  of  an  exclusion  effected 
pursuant  to  subsection  (a)  and  to  which  section  30i(aX5)  of  the  (Con- 
trolled Substances  Act  may  apply,  the  Attorney  (jeneral) — 

(A)  of  the  fact  and  circumstances  of  each  exclusion  effected 
against  an  individual  or  entity  under  this  section  or  section 
1128A,  and 

(B)  of  the  period  (described  in  paragraph  (3))  for  which  the 
State  agency  is  directed  to  exclude  the  individual  or  entity  from 
participation  in  the  State  health  care  program. 

(3XA)  Except  as  provided  in  subparagraph  (B),  the  period  of  the 
exclusion  under  a  State  health  care  program  under  paragraph  (2) 
shall  be  the  same  as  any  period  of  exclusion  under  a  program  under 
title  XVIIL 

(B)  The  Secretary  may  waive  an  individual's  or  entity's  exclusion 
under  a  State  health  care  program  under  paragraph  (2)  if  the  Secre- 
tary receives  and  approves  a  request  for  the  waiver  with  respect  to 
the  individual  or  entity  from  the  State  agency  administering  or  su- 
pervising the  administration  of  the  program. 

(e)  Notice  to  State  Licensing  Agencies. — The  Secretary  shall— 

(1)  promptly  notify  the  appropriate  State  or  local  agency  or 
authority  having  responsibility  for  the  licensing  or  certification 
of  an  individual  or  entity  excluded  (or  directed  to  be  excluded) 
from  participation  under  this  section  or  section  1128A,  of  the 
fact  and  circumstances  of  the  exclusion, 

(2)  request  that  appropriate  investigations  be  made  and  sanc- 
tions invoked  in  accordance  with  applicable  State  law  and 
policy,  and 

(3)  request  that  the  State  or  local  agency  or  authority  keep  the 
Secretary  and  the  Inspector  (general  of  the  Department  of 
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Health  and  Human  Services  fully  and  currently  informed  with 
respect  to  any  actions  taken  in  response  to  the  request 

(f)  Notice,  Hearing,  and  Judicial  Review. — (1)  Any  individual 
or  entity  that  is  excluded  (or  directed  to  be  excluded)  from  participa- 
tion under  this  section  is  entitled  to  reasonable  notice  and  opportu- 
nity for  a  heairng  thereon  by  the  Secretary  to  the  same  extent  as  is 
provided  in  section  205(b),  and  to  judicial  review  of  the  Secretary's 
final  decision  after  such  hearing  as  is  provided  in  section  205(g). 

(2)  The  provisions  of  section  205(h)  shall  apply  with  respect  to  this 
section  and  sections  1128A  and  1156  to  the  same  extent  as  it  is  ap- 
plicable with  respect  to  title  H. 

(g)  Application  for  Termination  of  Exclusion. — (1)  An  indi- 
vidual or  entity  excluded  (or  directed  to  be  excluded)  from  participa- 
tion under  this  section  or  section  1128A  may  apply  to  the  Secretary, 
in  the  manner  specified  by  the  Secretary  in  regulations  and  at  the 
end  of  the  minimum  period  of  exclusion  provided  under  subsection 
(cXS)  and  at  such  other  times  as  the  Secretary  may  provide,  for  ter- 
mination of  the  exclusion  effected  under  this  section  or  section 
1128A. 

(2)  The  Secretary  may  terminate  the  exclusion  if  the  Secretary  de- 
termines, on  the  basis  of  the  conduct  of  the  applicant  which  oc- 
curred after  the  date  of  the  notice  of  exclusion  or  which  was  un- 
known to  the  Secretary  at  the  time  of  the  exclusion,  that — 

(A)  there  is  no  basis  under  subsection  (a)  or  (b)  or  section 
1128A(a)  for  a  continuation  of  the  exclusion,  and 

(B)  there  are  reasonable  assurances  that  the  types  of  actions 
which  formed  the  basis  for  the  original  exclusion  have  not  re- 
curred and  will  not  recur. 

(3)  The  Secretary  shall  promptly  notify  each  appropriate  State 
agency  administering  or  supervising  the  administration  of  each 
State  health  care  program  (and,  in  the  case  of  an  exclusion  effected 
pursuant  to  subsection  (a)  and  to  which  section  S04(aX5)  of  the  Con- 
trolled Substances  Act  may  apply,  the  Attorney  General)  of  the  fact 
and  circumstances  of  each  termination  of  exclusion  made  under  this 
subsection. 

(h)  Definition  of  State  Health  Care  Program. — For  purposes 
of  this  section  and  sections  1128A  and  1128B,  the  term  ''State 
health  care  program  "  means — 

(1)  a  State  plan  approved  under  title  XIX, 

(2)  any  program  receiving  funds  under  title  V  or  from  an  al- 
lotment to  a  State  under  such  title,  or 

(S)  any  program  receiving  funds  under  title  XX  or  from  allot- 
ment to  a  State  under  such  title. 

(i)  Convicted  Defined.— For  urposes  of  subsections  (a)  and  (b),  a 
physician  or  other  individual  is  considered  to  have  been  ''convicted" 
of  a  criminal  offense — 

(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court, 
regardless  of  whether  there  is  an  appeal  pending  or  whether  the 
judgment  of  conviction  or  other  record  relating  to  criminal  con- 
duct has  been  expunged; 

(2)  when  there  has  been  a  finding  of  guilt  against  the  physi- 
cian or  individual  by  a  Federal,  State,  or  local  court; 
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(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physician 
or  individual  has  been  accepted  by  a  Federal,  State,  or  local 
court;  or 

(4)  when  the  physician  or  individual  has  entered  into  parti- 
ciation  in  a  first  offender  or  other  program  where  judgment  of 
conviction  has  been  withheld. 

CIVIL  MONETARY  PENALTIES 

Sec.  11 28 a.  (a)  Any  person  (including  an  org£uiization,  agency,  or 
other  entity)  that — 

(1)  presents  or  causes  to  be  presented  to  an  officer,  employee, 
or  agent  of  the  United  States,  or  of  any  department  or  agency 
thereof,  or  of  any  State  agency  (as  defined  in  subsection  (iXD), 
a  claim  (as  defined  in  subsection  (iX2))  that  the  Secretary  deter- 
mines [is  for  a  medical  or  other  item  or  service  J  — 

[(A)  that  the  person  knows  or  has  reason  to  know  was 
not  provided  as  claimed,  or 

[(B)  payment  for  which  may  not  be  made  under  the  pro- 
gram under  which  such  claim  was  made,  pursuant  to  a  de- 
termination by  the  Secretary  under  section  1128,  1160(b), 
or  1862(d),  or  pursuant  to  a  determination  by  the  Secretary 
under  section  1866(b)(2)  with  respect  to  which  the  Secre- 
tary has  initiated  termination  proceedings;  or] 

(A)  is  for  a  medical  or  other  item  or  service  that  the 
person  knows  or  has  reason  to  know  was  not  provided  as 
claimed, 

(B)  is  for  medical  or  other  item  or  service  and  the  person 
knows  or  has  reason  to  know  the  claim  is  false  or  fraudu- 
lent, 

(C)  is  presented  for  a  physician's  service  (or  an  item  or 
service  incident  to  a  physician's  service)  by  a  person  who 
knows  or  has  reason  to  know  that  the  individual  who  fur- 
nished (or  supervised  the  furnishing  of)  the  service — 

(i)  was  not  licensed  as  a  physician, 

(ii)  was  licensed  a  a  physician,  but  such  license  had 
been  obtained  through  a  misrepresentation  of  material 
fact  (including  cheating  on  an  examination  required 
for  licensing),  or 

(Hi)  represented  to  the  patient  at  the  time  the  service 
was  furnished  that  the  physician  was  certified  in  a 
medical  specialty  by  a  medical  specialty  board  when 
the  individual  was  not  so  certified,  or 

(D)  is  for  a  medical  or  other  item  or  service  furnished 
during  a  period  in  which  the  person  was  excluded  under 
the  program  under  which  the  claim  was  made  pursuant  to 
a  determination  by  the  Secretary  under  this  section  or 
under  section  1128,  1156,  1160(b)  (as  in  effect  on  September 
2,  1982),  1862(d)  (as  in  effect  on  the  date  of  the  enactment 
of  the  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987),  or  1866(b);  or 

shall  be  subject,  in  addition  to  any  other  penalties  that  may  be  pre- 
scribed by  law,  to  a  civil  money  penalty  of  not  more  than  $2,000  for 
each  item  or  service  (or,  in  cases  under  paragraph  (3),  $15,000  for 
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each  individual  with  respect  to  whom  false  or  misleading  informa- 
tion was  given).  In  addition,  such  a  person  shall  be  subject  to  an 
assessment  of  not  more  than  twice  the  amount  claimed  for  each 
such  item  or  service  in  lieu  of  damages  sustained  by  the  United 
States  or  a  State  agency  because  of  such  claim.  In  addition  the  Sec- 
retary may  make  a  determination  in  the  same  proceeding  to  exclude 
the  person  from  participation  in  the  programs  under  title  XVIII 
and  to  direct  the  appropriate  State  agency  to  exclude  the  person 
from  participation  in  any  State  health  care  program. 

««*«*** 

(2)  presents  or  causes  to  be  presented  to  any  person  a  request 
for  payment  which  is  in  violation  of  the  terms  of  (A)  an  assign- 
ment under  section  1842(b)(3)(B)(ii),  or  (B)  an  agreement  with  a 
State  agency  (or  other  requirement  of  a  State  plan  under  title 
XIX)  not  to  charge  a  person  for  an  item  or  service  in  excess  of 
the  amount  permitted  to  be  charged,  or  (C)  an  agreement  to  be 
a  participating  physician  or  supplier  under  section  1842(hXl), 
or  (D)  an  agreement  pursuant  to  section  1866(aXlXG),  or 

(3)  gives  to  any  person,  with  respect  to  coverage  under  title 
XVIII  of  inpatient  hospital  services  subject  to  the  provisions  of 
section  1886,  information  that  he  knows  or  has  reason  to  know 
is  false  or  misleading,  and  that  could  reasonably  be  expected  to 
influence  the  decision  when  to  discharge  such  person  or  another 
individual  from  the  hospital; 

(cXD  The  Secretary  may  initiate  a  proceeding  to  determine 
whether  to  impose  a  civil  money  [penalty  or  assessment]  penalty, 
assessment,  or  exclusion  under  subsection  (a)  or  (b)  only  as  author- 
ized by  the  Attorney  General  pursuant  to  procedures  agreed  upon 
by  them.  The  Secretary  may  not  initiate  an  action  under  this  sec- 
tion with  respect  to  any  claim  later  than  six  years  after  the  date  the 
claim  was  presented.  The  Secretary  may  initiate  an  action  under 
this  section  by  serving  notice  of  the  action  in  any  manner  author- 
ized by  rule  4  of  the  Federal  Rules  of  Civil  Procedure. 

(d)  In  determining  the  amount  or  scope  of  any  [penalty  or  as- 
sessment] penalty,  assessment,  or  exclusion  imposed  pursuant  to 
subsection  (a)  or  (b),  the  Secretary  shall  take  into  account — 

(1)  the  nature  of  claims  and  the  circumstances  under  which 
they  were  presented, 

(2)  the  degree  of  culpability,  history  of  prior  offenses,  and  fi- 
nancial condition  of  the  person  presenting  the  claims,  and 

(3)  such  other  matters  as  justice  may  require. 

**«««** 

(f)  Civil  money  penalties  and  assessments  imposed  under  this  sec- 
tion may  be  compromised  by  the  Secretary  and  may  be  recovered 
in  a  civil  action  in  the  name  of  the  United  States  brought  in 
United  States  district  court  for  the  district  where  the  claim  was 
presented,  or  where  the  claimant  resides,  as  determined  by  the  Sec- 
retary. Amounts  recovered  under  this  section  shall  be  paid  to  the 
Secretary  and  disposed  of  as  follows: 

(IX A)  In  the  case  of  amounts  recovered  arising  out  of  a  claim 
under  title  XIX,  there  shall  be  paid  to  the  State  agency  an 
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amount  [equal  to  the  State's  share  of  the  amount  paid  by  the 
State  agency]  bearing  the  same  proportion  to  the  total  amount 
recovered  as  the  State 's  share  of  the  amount  paid  by  the  State 
agency  for  such  claim  bears  to  the  total  amount  paid  for  such 
claim. 

«  *  «        .   «  «  *  « 

(g)  A  determination  by  the  Secretary  to  impose  a  [penalty  or  as- 
sessment J  penalty;  assessment,  or  exclusion  under  subsection  (a)  or 
(b)  shall  be  final  upon  the  expiration  of  the  sixty-day  period  re- 
ferred to  in  subsection  (d).  Matters  that  were  raised  or  that  could 
have  been  raised  in  a  hearing  before  the  Secretary  or  in  an  appeal 
pursuant  to  subsection  (e)  may  not  be  raised  as  a  defense  to  a  civil 
action  by  the  United  States  to  collect  a  [penalty  or  assessment] 
penalty,  assessment,  or  exclusion  assessed  under  this  section. 

(h)  Whenever  the  Secretary's  determination  to  impose  a  [penal- 
ty or  assessment]  penalty,  assessment,  or  exclusion  under  subsec- 
tion (a)  or  (b)  becomes  final,  he  shall  notify  the  appropriate  State  or 
local  medical  or  professional  organization,  the  appropriate  State 
agency  or  agencies  administering  or  supervising  the  administration 
of  State  health  care  programs  (as  defined  in  section  1128(h)),  and 
the  appropriate  utilization  and  quality  control  peer  review  organi- 
zation, and  the  appropriate  State  or  local  licensing  agency  or  orga- 
nization (including  the  agency  specified  in  section  1864(a)  and 
1902(aX33))  that  such  a  [penalty  or  assessment]  penalty,  assess- 
ment, or  exclusion  has  become  final  and  the  reasons  therefor. 

*«*«**• 

(j)  The  provisions  of  subsections  (d)  and  (e)  of  section  205  shall 
apply  with  respect  to  this  section  to  the  same  extent  as  they  are  ap- 
plicable with  respect  to  title  11.  The  Secretary  may  delegate  the  au- 
thority granted  by  section  205(d)  (as  made  applicable  to  this  section) 
to  the  Inspector  General  of  the  Department  of  Health  and  Human 
Services  for  purposes  of  any  investigation  under  this  section. 

(k)  Whenever  the  Secretary  has  reason  to  believe  that  any  person 
has  engaged,  is  engaging,  or  is  about  to  engage  in  any  activity 
which  makes  the  person  subject  to  civil  monetary  penalty  under  this 
section,  the  Secretary  may  bring  an  action  in  an  appropriate  district 
court  of  the  United  States  (or,  if  applicable,  a  United  States  court  of 
any  territory)  to  enjoin  such  activity,  or  to  enjoin  the  person  from 
concealing,  removing,  encumbering,  or  disposing  of  assets  which 
may  be  required  in  order  to  pay  a  civil  monetary  penalty  if  any  such 
penalty  were  to  be  imposed  or  to  seek  other  appropriate  relief. 

[penalties]  criminal  penalties  for  acts  involving  medicare 
or  state  health  care  programs 

Sec.  [1909]  1128B.  (a)  Whoever— 

(1)  knowingly  and  willfully  makes  or  causes  to  be  made  any 
false  statement  or  representation  of  a  material  fact  in  any  ap- 
plication for  any  benefit  or  payment  under  [a  State  plan  ap- 
proved under  this  title]  under  title  XVHI  or  a  State  health 
care  program  (as  defined  in  section  1128(h)), 
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(2)  at  any  time  knowingly  and  willfully  makes  or  causes  to 
be  made  any  false  statement  or  representation  of  a  material 
fact  for  use  in  determining  rights  to  such  benefit  or  payment, 

(3)  having  knowledge  of  the  occurrence  of  any  event  affecting 
(A)  his  initial  or  continued  right  to  any  such  benefit  or  pay- 
ment, or  (B)  the  initial  or  continued  right  to  any  such  benefit 
or  payment  of  any  other  individual  in  whose  behalf  he  has  ap- 
plied for  or  is  receiving  such  benefit  or  payment,  conceals  or 
fails  to  disclose  such  event  with  an  intent  fraudulently  to 
secure  such  benefit  or  payment  either  in  a  greater  amount  or 
quantity  than  is  due  or  when  no  such  benefit  or  payment  is  au- 
thorized, [or] 

(4)  having  made  application  to  receive  any  such  benefit  or 
payment  for  the  use  and  benefit  of  another  and  having  re- 
ceived it,  knowingly  and  willfully  converts  such  benefit  or  pay- 
ment or  any  part  thereof  to  a  use  other  than  for  the  use  and 
benefit  of  such  other  person,  or 

(5)  presents  or  causes  to  be  presented  a  claim  for  a  physician 's 
service  for  which  payment  may  he  made  under  a  program  under 
title  XVIII  or  a  State  health  care  program  and  knows  that  the 
individual  who  furnished  the  service  was  not  licensed  as  a  phy- 
sician, 

shall  (i)  in  the  case  of  such  a  statement,  representation,  conceal- 
ment, failure,  or  conversion  by  any  person  in  connection  with  the 
furnishing  (by  that  person)  of  items  or  services  for  which  pajnnent 
is  or  may  be  made  under  [this  titlej  the  program,  be  guilty  of  a 
felony  and  upon  conviction  thereof  fined  not  more  than  $25,000  or 
imprisoned  for  not  more  than  five  years  or  both,  or  (ii)  in  the  case 
of  such  a  statement,  representation,  concealment,  failure,  or  con- 
version by  any  other  person,  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  fined  not  more  than  $10,000  or  imprisoned  for 
not  more  than  one  year,  or  both.  In  addition,  in  any  case  where  an 
individual  who  is  otherwise  eligible  for  assistance  under  a  State 
plan  approved  under  [this  title]  title  XIX  is  convicted  of  an  of- 
fense under  the  preceding  provisions  of  this  subsection,  the  State 
may  at  its  option  (notwithstanding  any  other  provision  of  [this] 
that  title  or  of  such  plan)  limit,  restrict,  or  suspend  the  eligibility 
of  that  individual  for  such  period  (not  exceeding  one  year)  as  it 
deems  appropriate;  but  the  imposition  of  a  limitation,  restriction, 
or  suspension  with  respect  to  the  eligibility  of  any  individual  under 
this  sentence  shall  not  affect  the  eligibility  of  any  other  person  for 
assistance  under  the  plan,  regardless  of  the  relationship  between 
that  individual  and  such  other  person. 

(b)(1)  Whoever  knowingly  and  willfully  solicits  or  receives  any  re- 
muneration (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind— 

(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  serv- 
ice for  which  payment  may  be  made  in  whole  or  in  part  under 
[this  title]  title  XVIII  or  a  State  health  care  program,  or 

(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in 
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whole  or  in  part  under  [this  title]  title  XVIII  or  a  State 

health  care  program, 
shall  be  guilty  of  a  felony  and  upon  conviction  therof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

(2)  Whoever  knowingly  and  willfully  offers  or  pays  any  remu- 
neration (including  any  kickback,  bribe,  or  rebate)  directly  or  indi- 
rectly, overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to 
induce  such  person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  [this  title] 
title  XVIII  or  a  State  health  care  program  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  good,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part 
under  [this  title]  title  XVIII  or  a  State  health  care  program, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

(3)  Paragraphs  (1)  and  (2)  shall  not  apply  to— 

(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  [this  title]  title  XVIII 
or  a  State  health  care  program  if  the  reduction  in  price  is  prop- 
erly disclosed  and  appropriately  reflected  in  the  costs  claimed 
or  charges  made  by  the  provider  or  entity  under  this  title; 
[and] 

(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  employment  relationship  with  such  employer) 
for  employment  in  the  provision  of  covered  items  or  serv- 
ices [.]  ; 

(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  furnishing  services  reimbursed 
under  title  XVIII  or  a  State  health  care  program  if— 

(i)  the  person  has  a  written  contract,  with  each  such  indi- 
vidual or  entity,  which  specifies  the  amount  to  be  paid  the 
person,  which  amount  may  be  a  fixed  amount  or  a  fixed 
percentage  of  the  value  of  the  purchases  made  by  each  such 
individual  or  entity  under  the  contract,  and 

(ii)  in  the  case  of  an  entity  that  is  a  provider  of  services 
(as  defined  in  section  1861(u)),  the  person  discloses  (in  such 
form  and  manner  as  the  Secretary  requires)  to  the  entity 
and,  upon  request,  to  the  Secretary  the  amount  received 
from  each  such  vendor  with  respect  to  purchases  made  by 
or  on  behalf  of  the  entity;  and 

(D)  any  payment  practice  specified  by  the  Secretary  in  regula- 
tions promulgated  pursuant  to  section  15(a)  of  the  Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1987. 

(c)  Whoever  knowingly  and  willfully  makes  or  causes  to  be  made, 
or  induces  or  seeks  to  induce  the  making  of,  any  false  statement  or 
representation  of  a  material  fact  with  respect  to  the  conditions  or 
operation  of  any  institution  or  facility  in  order  that  such  institu- 
tion or  facility  may  qualify  (either  upon  initial  certification  or  upon 
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recertification)  as  a  hospital,  skilled  nursing  facility,  intermediate 
care  facility,  [or  home  health  agency  (as  those  terms  are  employed 
in  this  title)]  home  health  agency,  or  other  entity  for  which  certifi- 
cation is  required  under  title  XVIII  or  a  State  health  care  program 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both, 
(d)  Whoever  knowingly  and  willfully — 

(1)  charges,  for  any  service  provided  to  a  patient  under  a 
State  plan  approved  under  [this  title]  title  XIX,  money  or 
other  consideration  at  a  rate  in  excess  of  the  rates  established 
by  the  State,  or 

(2)  charges,  solicits,  accepts,  or  receives,  in  addition  to  any 
amount  otherwise  required  to  be  paid  under  a  State  plan  ap- 
proved under  [this  title]  title  XIX,  any  gift,  money,  donation, 
or  other  consideration  (other  than  a  charitable,  religious,  or 
philanthropic  contribution  from  an  organization  or  from  a 
person  unrelated  to  the  patient) — 

(A)  as  a  precondition  of  admitting  a  patient  to  a  hospital, 
skilled  nursing  facility,  or  intermediate  care  facility,  or 

(B)  as  a  requirement  for  the  patient's  continued  stay  in 
such  a  facility, 

when  the  cost  of  the  services  provided  therein  to  the  patient  is 
paid  for  (in  whole  or  in  part)  under  the  State  plan, 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

*♦♦♦♦♦* 

PART  B— PEER  REVIEW  OF  THE  UTILIZATION  AND 
QUALITY  OF  HEALTH  CARE  SEVICES 

*  «         ' «  *  «  «  « 

Sec.  1156.  (a)  It  shall  be  the  obligation  of  any  health  care  practi- 
tioner and  any  other  person  (including  a  hospital  or  other  health 
care  facility,  organization,  or  agency)  who  provides  health  care 
services  for  which  payment  may  be  made  (in  whole  or  in  part) 
under  [title  XVIII] ,  this  Act  to  assure,  to  the  extent  of  his  author- 
ity that  services  or  items  ordered  or  provided  by  such  practitioner 
or  person  to  beneficiaries  and  recipients  under  [such  title]  this 
Act— 

(1)  will  be  provided  economically  and  only  when,  and  to  the 
extent,  medically  necessary; 

(2)  will  be  of  a  quality  which  meets  professionally  recognized 
standards  of  health  care;  and 

(3)  will  be  supported  by  evidence  of  medical  necessity  and 
quality  in  such  form  and  fashion  and  at  such  time  as  may  rea- 
sonably be  required  by  a  reviewing  peer  review  organization  in 
the  exercise  of  its  duties  and  responsibilities. 

(b)(1)  If  after  reasonable  notice  and  opportunity  for  discussion 
with  the  practitioner  or  person  concerned,  any  organization  having 
a  contract  with  the  Secretary  under  this  part  determines  that  such 
practitioner  or  person  has— 
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(A)  failed  in  a  substantial  number  of  cases  substantially  to 
comply  with  any  obligation  imposed  on  him  under  subsection 
(a),  or 

(B)  grossly  and  flagrantly  violated  any  such  obligation  in  one 
or  more  instances, 

such  organization  shall  submit  a  report  and  recommendations  to 
the  Secretary.  If  the  Secretary  agrees  with  such  determination,  and 
determines  that  such  practitioner  or  person,  in  providing  health 
care  services  over  which  such  organization  has  review  responsibil- 
ity and  for  which  payment  (in  whole  or  in  part)  may  be  made 
under  [title  XVIII]  this  Act,  has  demonstrated  an  unwillingness 
or  a  lack  of  ability  substantially  to  comply  with  such  obligations, 
the  Secretary  (in  addition  to  any  other  sanction  provided  under 
law)  may  exclude  (permanently  or  for  such  period  as  the  Secretary 
may  prescribe)  such  practitioner  or  person  from  eligibility  to  pro- 
vide such  services  on  a  reimbursable  basis.  If  the  Secretary  fails  to 
act  upon  the  recommendations  submitted  to  him  by  such  organiza- 
tion within  120  days  after  such  submission,  such  practitioner  or 
person  shall  be  excluded  from  eligibility  to  provide  services  on  a  re- 
imbursable basis  until  such  time  as  the  Secretary  determines  oth- 
erwise. 

(2)  A  determination  made  by  the  Secretary  under  this  subsection 
to  exclude  a  practitioner  or  person  shall  be  effective  at  such  time 
and  upon  such  reasonable  notice  to  the  public  and  to  the  practi- 
tioner or  person  furnishing  the  services  involved  as  may  be  speci- 
fied in  regulations.  Such  determination  shall  be  effective  with  re- 
spect to  services  furnished  to  an  individual  on  or  after  the  effective 
date  of  such  determination  (except  that  in  the  case  of  institutional 
health  care  services  such  determination  shall  be  effective  in  the 
manner  provided  in  [title  XVII]  this  Act  with  respect  to  termina- 
tions of  provider  agreements),  and  shall  remain  in  effect  until  the 
Secretary  finds  and  gives  reasonable  notice  to  the  public  that  the 
basis  for  such  determination  has  been  removed  and  that  there  is 
reasonable  assurance  that  it  will  not  recur. 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE 
AGED  AND  DISABLED 

*♦♦♦♦** 

Part  B— Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

♦  ♦••**♦ 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  ♦  * 

***«•«* 


0X1)  *  * 
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(2)  Subject  to  paragraph  (3),  the  sanctions  which  the  Secretary 
may  apply  under  this  paragraph  are— 

[(A)  barring  a  physician  from  participation  under  the  pro- 
gram under  this  title  for  a  period  not  to  exceed  5  years,  in  ac- 
cordance with  the  procedures  of  paragraphs  (2)  and  (3)  of  sec- 
tion 1862(d),  or  J 

(A)  excluding  a  physician  from  participation  in  the  programs 
under  this  title  for  a  period  not  to  exceed  5  years,  in  accordance 
with  the  procedures  of  subsections  (c),  (f),  and  (g)  of  section 
1128,  or 

(B)  the  imposition  of  civil  monetary  penalties  and  assess- 
ments, in  the  same  manner  as  such  penalties  are  authorized 
under  section  1128A(a), 

or  both.  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  furnished  by  a  physician  during  the  period 
when  he  is  [barred  from  participation  in  the  program]  excluded 
from  participation  in  the  programs  under  this  title  pursuant  to  this 
subsection. 

(3)  (A)  The  Secretary  may  not  [ban]  exclude  a  physician  pursu- 
ant to  paragraph  (2)(A)  if  such  physician  is  a  sole  community  physi- 
cian or  sole  source  of  essential  specialized  services  in  a  community. 

*  •  *  *  •  «  * 

Part  C— Miscellaneous  Provisions 
*««**«* 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  *  *  ♦ 

««**•«« 

[(dXD  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  services  furnished  to  an  individual  by  a  person  where 
the  Secretary  determines  under  this  subsection  that  such  person— 
[(A)  has  knowlingly  and  willfully  made,  or  caused  to  be 
made,  any  false  statement  or  representation  of  a  material  fact 
for  use  in  an  application  for  payment  under  this  title  or  for  use 
in  determining  the  right  to  a  payment  under  this  title; 

[(B)  has  submitted  or  caused  to  be  submitted  (except  in  the 
case  of  a  provider  of  services),  bills  or  requests  for  payments 
under  this  title  containing  charges  (or  in  applicable  cases  re- 
quests for  payment  of  costs  to  such  person)  for  services  ren- 
dered which  the  Secretary  finds  to  be  substantially  in  excess  of 
such  person's  customary  charges  (or  in  applicable  cases  sub- 
stantially in  excess  of  such  person's  costs)  for  such  services, 
unless  the  Secretary  finds  there  is  good  cause  for  such  bills  or 
requests  containing  such  charges  (or  in  applicable  cases,  such 
costs);  or 

[(C)  has  furnished  services  or  supplies  which  are  determined 
by  the  Secretary  on  the  basis  of  information  acquired  by  the 
Secretary  in  the  administration  of  this  title  to  be  substantially 
in  excess  of  the  needs  of  individuals  or  to  be  of  a  quality  which 
fails  to  meet  professionally  recognized  standards  of  health 
care. 
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[(2)  A  determination  made  by  the  Secretary  under  this  subsec- 
tion shall  be  effective  at  such  time  and  upon  such  reasonable 
notice  to  the  public  and  to  the  person  furnishing  the  services  in- 
volved as  may  be  specified  in  regulations.  Such  determination  shall 
be  effective  with  respect  to  services  furnished  to  an  individual  on 
or  after  the  effective  date  of  such  determination  (except  that  in  the 
case  of  inpatient  hospital  services,  posthospital  extended  care  serv- 
ices, and  home  health  services  such  determination  shall  be  effec- 
tive in  the  manner  provided  in  section  1866(bX3)  and  (4)  with  re- 
spect to  terminations  of  agreements),  and  shall  remain  in  effect 
until  the  Secretary  finds  and  gives  reasonable  notice  to  the  public 
that  the  basis  for  such  determination  has  been  removed  and  that 
there  is  reasonable  assurance  that  it  will  not  recur. 

[(3)  Any  person  furnishing  services  described  in  paragraph  (1) 
who  is  dissatisfied  with  a  determination  made  by  the  Secretary 
under  this  subsection  shall  be  entitled  to  reasonable  notice  and  op- 
portunity for  a  hearing  thereon  by  the  Secretary  to  the  same 
extent  as  is  provided  in  section  205(b),  and  to  judicial  review  of  the 
Secretary's  final  decision  after  such  hearing  as  is  provided  in  sec- 
tion 205(g). 

[(4)  The  Secretary  shall  promptly  notify  each  State  agency 
which  administers  or  supervises  the  administration  of  a  State  plan 
approved  under  title  XIX  of  any  determination  made  under  the 
provisions  of  this  subsection. 

[(e)  No  payment  may  be  made  unde  this  title  with  respect  to  any 
item  or  service  furnished  by  a  physician  or  other  individual  during 
the  period  when  he  is  barred  pursuant  to  section  1128  from  partici- 
pation in  the  program  under  this  title.] 

(e)  No  payment  may  be  made  under  this  title  with  respect  to  any 
item  or  service  (other  than  an  emergency  item  or  service)  fur- 
nished— 

(V  by  an  individual  or  entity  during  the  period  when  such  in- 
dividual or  entity  is  excluded  pursuant  to  section  1128  or  sec- 
tion 1128A  from  participation  in  the  program  under  this  title; 
or 

(2)  at  the  medical  direction  or  on  the  prescription  of  a  physi- 
cian during  the  period  when  he  is  excluded  pursuant  to  section 
1128  or  section  1128A  from  participation  in  the  program  under 
this  title  and  when  the  person  furnishing  such  item  or  service 
knew  or  had  reason  to  know  of  the  exclusion  (after  a  reasonable 
time  period  after  reasonable  notice  has  been  furnished  to  the 
person). 

*  *  1^  *  *  *  1^ 

(hXl)  •  *  * 

««*«*** 

(4)  The  Secretary  may  deny  payment  under  this  title,  in  whole  or 
in  part  and  for  such  period  of  time  as  the  Secretary  determines  to 
be  appropriate,  with  respect  to  the  implantation  or  replacement  of 
a  pacemaker  device  or  lead  of  a  manufacturer  performed  by  a  phy- 
sician and  provider  of  services  after  the  Secretary  determines  (in 
accordance  with  the  procedures  established  under  [paragraphs  (2) 
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and  (3)  of  subsection  (d))]  subsection  (cX  (f)»  and  (g)  of  section  1128 
that— 

(A)  the  physician  or  provider  of  services  has  failed  to  submit 
information  to  the  registry  as  required  under  paragraph  (1)(C), 
*  *  «  *  «  *  « 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (aXD  *  *  * 

******* 

[(3)  The  Secretary  may  refuse  to  enter  into  or  renew  an  agree- 
ment under  this  section  with  a  provider  of  services  if  any  person 
who  has  a  direct  or  indirect  ownership  or  control  interest  of  5  per- 
cent or  more  in  such  provider,  or  who  is  an  officer,  director,  agent, 
or  managing  employee  (as  defined  in  section  1126(b))  of  such  pro- 
vider, is  a  person  described  in  section  1226(a).] 

******* 

[(b)  An  Agreement  with  the  Secretary  under  this  section  may  be 
terminated — 

[(1)  by  the  provider  of  services  at  such  time  and  upon  such 
notice  to  the  Secretary  and  the  public  as  may  be  provided  in 
regulations,  except  that  notice  of  more  than  6  months  shall  not 
be  required,  or 

[(2)  by  the  Secretary  at  such  time  and  upon  such  reasonable 
notice  to  the  provider  of  services  and  the  public  as  may  be 
specified  in  regulations,  but  only  after  the  Secretary  has  deter- 
mined (A)  that  such  provider  of  services  is  not  complying  sub- 
stantially with  the  provisions  of  such  agreement,  or  with  the 
provisions  of  this  title  and  regulations  thereunder,  or  (B)  that 
such  provider  of  services  no  longer  substantially  meets  the  ap- 
plicable provisions  of  section  1861,  or  (C)  that  such  provider  of 
services  has  failed  (i)  to  provide  such  information  as  the  Secre- 
tary finds  necessary  to  determine  whether  payments  are  or 
were  due  under  this  title  and  the  £m:iounts  thereof,  or  has  re- 
fused to  permit  such  examination  of  its  fiscal  and  other  records 
by  or  on  behalf  of  the  Secretary  as  may  be  necessary  to  verify 
such  information,  or  (ii)  to  supply  (within  such  period  as  may 
be  specified  by  the  Secretary  in  regulations)  upon  request  spe- 
cifically addressed  to  such  provider  by  the  Secretary  (I)  full 
and  complete  information  as  to  the  ownership  of  a  subcontrac- 
tor (as  defined  by  the  Secretary  in  regulations)  with  whom 
such  provider  has  had,  during  the  previous  twelve  months, 
business  transactions  in  an  aggregate  amount  in  excess  of 
$25,000,  and  (II)  full  and  complete  information  as  to  any  signif- 
icant business  transactions  (as  defined  by  the  Secretary  in  reg- 
ulations), occurring  during  the  five-year  period  ending  on  the 
date  of  such  request  between  such  provider  and  any  wholly 
owned  supplier  or  between  such  provider  and  any  subcontrac- 
tor, or  (D)  that  such  provider  has  made,  or  caused  to  be  made, 
any  false  statement  or  representation  of  a  material  fact  for  use 
in  an  application  for  payment  under  this  title  or  for  use  in  de- 
termining the  right  to  a  pa)rment  under  this  title,  or  (E)  that 
such  provider  has  submitted,  or  caused  to  be  submitted,  re- 
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quests  for  payment  under  this  title  of  amounts  for  rendering 
services  substantially  in  excess  of  the  costs  incurred  by  such 
provider  for  rendering  such  services,  or  (F)  that  such  provider 
has  furnished  services  or  supplies  which  are  determined  by  the 
Secretary  to  be  substantially  in  excess  of  the  needs  of  individ- 
uals or  to  be  of  a  quality  which  fails  to  meet  professionally  rec- 
ognized standards  of  health  care,  or  (G)  that  such  provider  (at 
the  time  the  agreement  was  entered  into)  did  not  fully  and  ac- 
curately make  any  disclosure  required  of  it  by  section  1126(a). 
Any  termination  shall  be  applicable — 

[(3)  in  the  case  of  inpatient  hospital  services  (including  inpa- 
tient psychiatric  hospital  services)  or  post-hospital  extended 
care  services,  with  respect  to  services  furnished  after  the  effec- 
tive date  of  such  termination,  except  that  payment  may  be 
made  for  up  to  thirty  days  with  respect  to  inpatient  institu- 
tional services  furnished  to  any  eligible  individual  who  was  ad- 
mitted to  such  institution  prior  to  the  effective  date  of  such 
termination. 

[(4XA)  with  respect  to  home  health  services  or  hospice  care 
furnished  to  an  individual  under  a  plan  therefor  established  on 
or  after  the  effective  date  of  such  termination,  or  (B)  if  a  plan 
is  established  before  such  effective  date,  with  respect  to  such 
services  furnished  to  such  individual  more  than  30  days  after 
such  effective  date,  and 

[(5)  with  respect  to  any  other  items  and  services  furnished 
on  or  after  the  effective  date  of  such  termination.  J 
(bXV  A  provider  of  services  may  terminate  an  agreement  with  the 
Secretary  under  this  section  at  such  time  and  upon  such  notice  to 
the  Secretary  and  the  public  as  may  be  provided  in  regulations, 
except  that  notice  of  more  than  six  months  shall  not  be  required. 

(2)  The  Secretary  may  refuse  to  enter  into  an  agreement  under  this 
section  or,  upon  such  reasonable  notice  to  the  provider  and  the 
public  as  may  be  specified  in  regulations,  may  refuse  to  renew  or 
may  terminate  such  an  agreement  after  the  Secretary — 

(A)  has  determined  that  the  provider  fails  to  comply  substan- 
tially with  the  provisions  of  the  agreement,  with  the  provisions 
of  this  title  arid  regulations  thereunder,  or  with  a  corrective 
action  required  under  section  1886(fX2XB), 

(B)  has  determined  that  the  provider  fails  substantially  to 
meet  the  applicable  provisions  of  section  1861,  or 

(C)  has  excluded  the  provider  from  participation  in  a  program 
under  this  title  pursuant  to  section  1128  or  section  1128A. 

(3)  A  termination  of  an  agreement  or  a  refusal  to  renew  an  agree- 
ment under  this  subsection  shall  be  effective  on  the  same  date  and 
in  the  same  manner  as  an  exclusion  from  participation  under  the 
programs  under  this  title  becomes  effective  under  section  1128(c). 

(cXD  Where  [an  agreement  filed  under  this  title  by  a  provider  of 
services  has  been  terminated  by  the  Secretary]  the  Secretary  has 
terminated  or  has  refused  to  renew  an  agreement  under  this  title 
with  a  provider  of  services,  such  provider  may  not  file  another 
agreement  under  this  title  unless  the  Secretary  finds  that  the 
reason  for  the  termination  or  nonrenewal  has  been  removed  and 
that  there  is  reasonable  assurance  that  it  will  not  recur. 
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(2)  In  the  case  of  a  skilled  nursing  facility  participating  in  the 
programs  established  by  this  title  and  title  XIX,  the  Secretary  may 
enter  into  an  agreement  under  this  section  only  if  such  facility  has 
been  approved  pursuant  to  section  1910(a),  and  the  term  of  any 
such  agreement  shall  be  in  accordance  with  the  period  of  approval 
of  eligibility  specified  by  the  Secretary  pursuant  to  such  section. 

(3)  Where  [an  agreement  filed  under  this  title  by  a  provider  of 
services  has  been  terminated  by  the  Secretary]  the  Secretary  has 
terminated  or  has  refused  to  renew  an  agreement  under  this  title 
with  a  provider  of  services,  the  Secretary  shall  promptly  notify 
each  State  agency  which  administers  or  supervises  the  administra- 
tion of  a  State  plan  approved  under  title  XIX  of  such  termination 
or  nonrenewal. 

it  ilt  If  Hf  If 

(h)(1)  Except  as  provided  in  paragraph  (2),  an  institution  or 
agency  dissatisfied  with  a  determination  by  the  Secretary  that  it  is 
not  a  provider  of  services  or  with  a  determination  described  in  sub- 
section (b)(2)  shall  be  entitled  to  a  hearing  thereon  by  the  Secretary 
(after  reasonable  notice)  to  the  same  extent  as  is  provided  in  section 
205(b),  and  to  judicial  review  of  the  Secretary's  final  decision  after 
such  hearing  as  is  provided  in  section  205(g). 

(2)  An  institution  or  agency  is  not  entitled  to  separate  notice  and 
opportunity  for  a  hearing  under  both  section  1128  and  this  section 
with  respect  to  a  determination  or  determinations  based  on  the 
same  underlying  facts  and  issues. 

determinations;  appeals 

Sec.  1869.  (a)  *  *  * 

******* 

[(c)  Any  institution  or  agency  dissatisfied  with  any  determina- 
tion by  the  Secretary  that  it  is  not  a  provider  of  services,  or  with 
any  determination  described  in  section  1866(b)(2),  shall  be  entitled 
to  a  hearing  thereon  by  the  Secretary  (after  reasonable  notice  and 
opportunity  for  hearing)  to  the  same  extent  as  is  provided  in  sec- 
tion 205(b),  and  to  judicial  review  of  the  Secretary  s  final  decision 
after  such  hearing  as  is  provided  in  section  205(g).] 

******* 

[penalties 

[Sec.  1877.  (a)  Whoever— 

[(1)  knowingly  and  willfully  makes  or  causes  to  be  made  any 
false  statement  or  representation  of  a  material  fact  in  any  ap- 
plication for  any  benefit  or  payment  under  this  title, 

[(2)  at  any  time  knowingly  and  willfully  makes  or  causes  to 
be  made  any  false  statement  or  representation  of  a  material 
fact  for  use  in  determining  rights  to  any  such  benefit  or  pay- 
ment. 

[(3)  having  knowledge  of  the  occurrence  of  any  event  affect- 
ing (A)  his  initial  or  continued  right  to  any  such  benefit  or  pay- 
ment, or  (B)  the  initial  or  continued  right  to  any  such  benefit 
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or  payment  of  any  other  individual  in  whose  behalf  he  has  ap- 
plied for  or  is  receiving  such  benefit  or  payment,  conceals  or 
fails  to  disclose  such  event  with  an  intent  fraudulently  to 
secure  such  benefit  or  payment  either  in  a  greater  amount  or 
quantity  than  is  due  or  when  no  such  benefit  or  payment  is  au- 
thorized, or 

[(4)  having  made  application  to  receive  any  such  benefit  or 
payment  for  the  use  and  benefit  of  another  and  having  re- 
ceived it,  knowingly  and  willfully  converts  such  benefit  or  pay- 
ment or  any  part  thereof  to  a  use  other  than  for  the  use  and 
benefit  of  such  other  person, 
shall  (i)  in  the  case  of  such  a  statement,  representation,  conceal- 
ment, failure,  or  conversion  by  any  person  in  connection  with  the 
furnishing  (by  that  person)  of  items  or  services  for  which  payment 
is  or  may  be  made  under  this  title,  be  guilty  of  a  felony  and  upon 
conviction  thereof  fined  not  more  than  $25,000  or  imprisoned  for 
not  more  than  five  years  or  both,  or  (ii)  in  the  case  of  such  a  state- 
ment, representation,  concealment,  failure,  or  conversion  by  any 
other  person,  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  fined  not  more  than  $10,000  or  imprisoned  for  not  more 
than  one  year,  or  both. 

[(b)(1)  Whoever  knowingly  and  willfully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind — 

[(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  serv- 
ice for  which  payment  may  be  made  in  whole  or  in  part  under 
this  title,  or 

[(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in 
whole  or  in  part  under  this  title, 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

[(2)  Whoever  knowingly  and  willfully  offers  or  pays  any  remu- 
neration (including  any  kickback,  bribe,  or  rebate)  directly  or  indi- 
rectly, overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to 
induce  such  person — 

[(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  this  title,  or 
[(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  good,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part 
under  this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

[(3)  Paragraphs  (1)  and  (2)  shall  apply  to — 

[(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  this  title  if  the  reduction 
in  price  is  properly  disclosed  and  appropriately  reflected  in  the 
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costs  claimed  or  charges  made  by  the  provider  or  entity  under 
this  title;3=« 

t(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  employment  relationship  with  such  employer) 
for  employment  in  the  provision  of  covered  items  or  services; 
and 

[(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  furnishing  services  reimbursed 
under  this  title  if— 

[(i)  the  person  has  a  written  contract,  with  each  such 
individual  or  entity  which  specifies  the  amount  to  be  paid 
the  person,  which  amount  may  be  a  fixed  amount  or  a  fixed 
percentage  of  the  value  of  the  purchases  made  by  each  such 
individual  or  entity  under  the  contract,  and 

[(ii)  in  the  case  of  an  entity  that  is  a  provider  of  services, 
the  person  discloses  (in  such  form  and  manner  as  the 
Secretary  requires)  to  ^^e  entity  and,  upon  request,  to  the 
Secretary  the  amount  received  from  each  such  vendor  with 
respect  to  purchases  made  by  or  on  behalf  of  the  entity. 
[(c)  Whoever  knowingly  and  willfully  makes  or  causes  to  be 
made,  or  induces  or  seeks  to  induce  the  making  of,  any  false  state- 
ment or  representation  of  a  material  fact  with  respect  to  the  condi- 
tions or  operation  of  any  institution  or  facility  in  order  that  such 
institution  or  facility  may  qualify  (either  upon  initial  certification 
or  upon  recertification)  as  a  hospital,  skilled  nursing  facility,  or 
home  health  agency  (as  those  terms  are  defined  in  section  1861), 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both.] 

MEDICARE  COVERAGE  FOR  END  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  *  *  * 

******* 

(h)(1)  In  any  case  where  the  Secretary — 

(A)  finds  that  a  renal  dialysis  facility  is  not  in  substantial 
compliance  with  requirements  for  such  facilities  prescribed 
under  subsection  (b)(1)(A), 

(B)  finds  that  the  facility's  deficiencies  do  not  immediately 
jeopardize  the  health  and  safety  of  patients,  and 

(C)  has  given  the  facility  a  reasonable  opportunity  to  correct 
its  deficiencies, 

the  Secretary  may,  in  lieu  of  terminating  approval  of  the  facility, 
determine  that  payment  under  this  title  shall  be  made  to  the  facili- 
ty only  for  services  furnished  to  individuals  who  were  patients  of 
the  facility  before  the  effective  date  of  the  notice. 

(2)  The  Secretary's  decision  to  restrict  payments  under  this  subsec- 
tion shall  be  made  effective  only  after  such  notice  to  the  public  and 
to  the  facility  as  may  be  prescribed  in  regulations,  and  shall  remain 
in  effect  until  (A)  the  Secretary  finds  that  the  facility  is  in  substan- 
tial compliance  with  the  requirements  under  subsection  (b)(1)  (A),  or 
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(B)  the  Secretary  terminates  the  agreement  under  this  title  with  the 
facility. 

(3)  A  facility  dissatisfied  with  a  determination  by  the  Secretary 
under  paragraph  (1)  shall  he  entitled  to  a  hearing  thereon  by  the 
Secretary  (after  reasonable  notice)  to  the  same  extent  as  is  provided 
in  section  205(b),  and  to  judicial  review  of  the  Secretary's  final  deci- 
sion after  such  hearing  as  is  provided  in  section  205(g). 

VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL  HEALTH 
INSURANCE  POUCIES 

Sec.  1882.  (a)  *  *  * 

(d)(1)  Whoever  knowingly  [orj  and  willfully  makes  or  causes  to 
be  made  or  induces  or  seeks  to  induce  the  making  of  any  false 
statement  or  representation  of  a  material  fact  with  respect  to  the 
compliance  of  any  policy  with  the  standards  and  requirements  set 
forth  in  subsection  (c)  or  in  regulations  promulgated  pursuant  to 
such  subsection,  or  with  respect  to  the  use  of  the  emblem  designed 
by  the  Secretary  under  subsection  (a),  shall  be  guilty  of  a  felony 
and  upon  conviction  thereof  shall  be  fined  not  more  than  $25,000 
or  imprisoned  for  not  more  than  5  years,  or  both. 

«  ♦  *  ♦  »  «  * 

Sec.  1886.  (a)  *  *  * 

(f)(1)  *  *  * 

♦  **♦*♦* 

[(3)  The  provisions  of  paragraphs  (2),  (3),  and  (4)  of  section 
1862(d)  shall  applly  to  determinations  under  paragraph  (2)  of  this 
subsection  in  the  same  manner  as  they  apply  to  determinations 
made  under  section  1862(d)(1).] 

(3)  The  provisions  of  subsections  (c)  through  (g)  of  section  1128 
shall  apply  to  determinations  made  under  paragraph  (2)  in  the 
same  manner  as  they  apply  to  exclusions  effected  under  section 
1128(b)(13). 

*  *  *  •  «  *  « 

LIMITATION  OF  LIABILITY  OF  BENEFICIARIES  WITH  RESPECT  TO 
SERVICES  FURNISHED  BY  EXCLUDED  INDIVIDUALS  AND  ENTITIES 

Sec.  1890.  Where  an  individual  eligible  for  benefits  under  this 
title  submits  a  claim  for  payment  for  items  or  services  furnished  by 
an  individual  or  entity  excluded  from  participation  in  the  programs 
under  this  title,  pursuant  to  sections  1128,  1128A,  1156,  1160  (as  in 
effect  on  September  2,  1982),  1862(d)  (as  in  effect  on  the  date  of  the 
enactment  of  the  Medicare  and  Medicaid  Patient  and  Program  Pro- 
tection Act  of  1987),  or  1866,  and  such  beneficiary  did  not  know  or 
have  reason  to  know  that  such  individual  or  entity  was  so  excluded, 
then,  to  the  extent  permitted  by  this  title,  and  notwithstanding  such 
exclusion,  payment  shall  be  made  for  such  items  or  services.  In  each 
such  case  the  Secretary  shall  notify  the  beneficiary  of  the  exclusion 
of  the  individual  or  entity  furnishing  the  items  or  services.  Payment 
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shall  not  be  made  for  items  or  services  furnished  by  an  excluded  in- 
dividual or  entity  to  a  beneficiary  after  a  reasonable  time  (as  deter- 
mined by  the  Secretary  in  regulations)  after  the  Secretary  has  noti- 
fied the  beneficiary  of  the  exclusion  of  that  individual  or  entity. 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL 
ASSISTANCE  PROGRAMS 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 
(1)  *  *  * 

^23)  except  as  provided  in  subsection  (g)  and  in  section  1915 
in  the  case  of  Puerto  Rico,  the  Virgin  Islands,  and  Guam,  pro- 
vide that  any  individual  eligible  for  medical  assistance  (includ- 
ing drugs)  may  obtain  such  assistance  from  any  institution, 
agency,  community  pharmacy,  or  person,  qualified  to  perform 
the  service  or  services  required  (including  an  organization 
which  provides  such  services,  or  arranges  for  their  availability, 
on  a  prepayment  basis),  who  undertakes  to  provide  him  such 
services; 

(38)  require  that  an  entity  (other  than  an  individual  practi- 
tioner or  a  group  of  practitioners)  that  furnishes,  or  arranges 
for  the  furnishing  of,  items  or  services  under  the  plan,  shall 
supply  (within  such  period  as  may  be  specified  in  regulations 
by  the  Secretary  or  by  the  single  State  agency  which  adminis- 
ters or  supervises  the  administration  of  the  plan)  upon  request 
specifically  addressed  to  such  entity  by  the  Secretary  or  such 
State  agency,  [respectively,  (A)  full  and  complete  information 
as  to  the  ownership  of  a  subcontractor  (as  defined  by  the  Secre- 
tary in  regulations)  with  whom  such  entity  has  had,  during  the 
previous  twelve  months,  business  transactions  in  an  aggregate 
amount  in  excess  of  $25,000,  and  (B)  full  and  complete  informa- 
tion as  to  any  significant  business  transactions  (as  defined  by 
the  Secretary  in  regulations),  occurring  during  the  five-year 
period  ending  on  the  date  of  such  request,  between  such  entity 
and  any  wholly  owned  supplier  or  between  such  entity  and  any 
subcontractor]  the  information  described  in  section  1128(b)(9); 

(39)  provide  that  the  State  agency  shall  [bar  J  exclude  any 
specified  [person]  individual  or  entity  from  participation  in 
the  program  under  the  State  plan  for  the  period  specified  by 
the  Secretary,  when  required  by  him  to  do  so  pursuant  to  sec- 
tion 1128  or  section  1128A,  and  provide  that  no  payment  may 
be  made  under  the  plan  with  respect  to  any  item  or  service 
furnished  by  such  [person]  individual  or  entity  during  such 
period; 
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(46)  provide  that  information  is  requested  and  exchanged  for 
purposes  of  income  and  eligibility  verification  in  accordance 
with  a  State  system  which  meets  the  requirements  of  section 
1137  of  this  Act;  [and] 

(47)  at  the  option  of  the  State,  provide  for  making  ambulato- 
ry prenatal  care  available  to  pregnant  women  during  a  pre- 
sumptive eligibility  period  in  accordance  with  section  1920 [.]; 

[(47)]  (48)  Frovide  a  method  of  making  cards  evidencing  eli- 
gibility for  medical  assistance  available  to  an  eligible  individ- 
ual who  does  not  reside  in  a  permanent  dwelling  or  does  not 
have  a  fixed  home  or  mailing  address [.];  and 

(Jf.9)  provide  that  the  State  will  provide  information  and 
access  to  certain  information  respecting  sanctions  taken  against 
health  care  practitioners  and  providers  by  State  licensing  au- 
thorities in  accordance  with  section  1921. 

******* 

[l](o)  Notwithstanding  any  provision  of  subsection  (a)  to  the 
contrary,  a  State  plan  under  this  title  shall  provide  that  any  sup- 
plemental security  income  benefits  paid  by  reason  of  section 
1611(eXl)(E)  to  an  individual  who— 

(1)  is  eligible  for  medical  assistance  under  the  plan,  and 

(2)  is  in  a  hospital,  skilled  nursing  facility,  or  intermediate 
care  facility  at  the  time  such  benefits  are  paid, 

will  be  disregarded  for  purposes  of  determining  the  amount  of  any 
post-eligibility  contribution  by  the  individual  to  the  cost  of  the  care 
and  services  provided  by  the  hospital,  skilled  nursing  facility,  or  in- 
termediate care  facility. 

(p)(l)  In  addition  to  any  other  authority,  a  State  may  exclude  any 
individual  or  entity  for  purposes  of  participating  under  the  State 
plan  under  this  title  for  any  reason  for  which  the  Secretary  could 
exclude  the  individual  or  entity  from  participation  in  a  program 
under  title  XVIII  under  section  1128,  1128A,  or  1866(hX2). 

(2)  In  order  for  a  State  to  receive  payments  for  medical  assistance 
under  section  1903(a),  with  respect  to  payments  the  State  makes  to  a 
health  maintenance  organization  (as  defined  in  section  1903(m))  or 
to  an  entity  furnishing  services  under  a  waiver  approved  under  sec- 
tion 1915(bXl),  the  State  must  provide  that  it  will  exclude  from  par- 
ticipation, as  such  an  organization  or  entity,  any  organization  or 
entity  that — 

(A)  could  he  excluded  under  section  1128(bX8)  (relating  to 
owners  and  managing  employees  who  have  been  convicted  of 
certain  crimes  or  received  other  sanctions),  or 

(B)  has,  directly  or  indirectly,  a  substantial  contractual  rela- 
tionship (as  defined  by  the  Secretary)  with  an  individual  or 
entity  that  is  described  in  section  1128(bX8XB). 

(3)  As  used  in  this  subsection,  the  term  ''exclude''  includes  the  re- 
fusal to  enter  into  or  renew  a  participation  agreement  or  the  termi- 
nation of  such  an  agreement. 

PAYMENT  TO  STATES 


Sec.  1903.  (a)  *  •  * 
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(i)  Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made- 
CD  *  *  * 

[(2)  with  respect  to  any  amount  paid  for  services  furnished 
under  the  plan  after  December  31,  1972,  by  a  provider  or  other 
person  during  any  period  of  time,  if  payment  may  not  be  made 
under  title  XVIII  with  respect  to  services  furnished  by  such 
provider  or  person  during  such  period  of  time  solely  by  reason 
of  a  determination  by  the  Secretary  under  section  1862(d)(1)  or 
under  clause  (D),  (E),  or  (F)  of  section  1866(b)(2),  or  by  reason  of 
noncompliance  with  a  made  by  the  Secretary  under  clause 
(C)(ii)  of  such  section  1866(b)(2)  or  under  section  1902(a)(38);  or] 

(2)  with  respect  to  any  amount  expended  for  an  item  or  service 
(other  than  an  emergency  item  or  service)  furnished — 

(A)  under  the  plan  by  any  individual  or  entity  during 
any  period  when  the  individual  or  entity  is  excluded  from 
participation  in  the  State  plan  under  this  title  pursuant  to 
section  1128  or  section  1128A,  or 

(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician,  during  the  period  when  such  physician  is  ex- 
cluded pursuant  to  section  1128  or  section  1128A  from  par- 
ticipation in  the  program  under  this  title  and  when  the 
person  furnishing  such  item  or  service  knew  or  had  reason 
to  know  of  the  exclusion  (after  a  reasonable  time  period 
after  reasonable  notice  has  been  furnished  to  the  person). 

******* 

[(n)  The  State  agency  may  refuse  to  enter  into  any  contract  or 
agreement  with  a  hospital  nursing  home,  or  other  institution,  orga- 
nization, or  agency  for  purposes  of  participation  under  the  State 
plan,  or  otherwise  to  approve  an  institution,  organization,  or 
agency  for  such  purposes,  if  any  person,  who  has  a  direct  or  indi- 
rect ownership  or  control  interest  of  5  percent  or  more  in  such  in- 
stitution, organization,  or  agency,  or  who  is  an  officer,  director, 
agent,  or  managing  employee  (as  defined  in  section  1126(b))  of  such 
institution,  organization,  or  agency,  is  a  person  described  in  section 
1126(a)  (whether  or  not  such  institution  organization,  or  agency  has 
in  effect  an  agreement  entered  into  with  the  Secretary  pursuant  to 
section  1866);  and,  notwithstanding  any  other  provision  of  this  sec- 
tion, the  State  agency  may  terminate  any  such  contract,  agree- 
ment, or  approval  if  it  determines  that  the  institution,  organiza- 
tion, or  agency  did  not  fully  and  accurately  make  any  disclosure 
required  of  it  by  section  1126(a)  at  the  time  such  contract  or  agree- 
ment was  entered  into  or  such  approval  was  given.] 

«***«*« 

PENALTIES 

Sec.  1909.  (a)  *  *  * 

**♦♦♦♦* 

[(d)]  (e)  Whoever  accepts  assignments  described  in  section 
1842(b)(3)(B)(ii)  or  agrees  to  be  a  participating  physician  or  supplier 
under  section  1842(h)(1)  and  knowingly,  willfully,  and  repeatedly 
violates  the  term  of  such  assignments  or  agreement,  shall  be  guilty 
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of  a  misdemeanor  and  upon  conviction  thereof  shall  be  fined  not 
more  than  $2,000  or  imprisoned  for  not  more  than  six  months,  or 
both. 

*  *  *  «  «  «  * 

PROVISIONS  RESPECTING  INAPPUCABILITY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915.  (a)  A  State  shall  not  be  deemed  to  be  out  of  compliance 
with  the  requirements  of  paragraphs  (1),  (10),  or  (23)  of  section 
1902(a)  solely  by  reason  of  the  fact  that  the  State  (or  any  political 
subdivision  thereof) — 

(1)  *  *  * 

[(2)  restricts— 

[(A)  for  a  reasonable  period  of  time  the  provider  of  pro- 
viders from  which  an  individual  (eligible  for  medical  assist- 
ance for  items  of  services  under  the  State  plan)  can  receive 
such  items  or  services,  if  the  State  has  found,  after  notice 
and  opportunity  for  a  hearing  (in  accordance  with  proce- 
dures established  by  the  State),  that  the  individual  has  uti- 
lized such  items  or  services  at  a  frequency  or  amount  not 
medically  necessary  (as  determined  in  accordance  with  uti- 
lization guidelines  established  by  the  State),  or 

[(B)  (through  suspension  or  otherwise)  for  a  reasonable 
period  of  time  the  participation  of  a  provider  of  items  or 
services  under  the  State  plan,  if  the  State  has  found,  after 
notice  and  opportunity  for  a  hearing  (in  accordance  with 
procedures  established  by  the  State),  that  the  provider  has 
(in  a  significant  number  or  proportion  of  cases)  provided 
such  items  or  services  either  (i)  at  a  frequency  or  amount 
not  medically  necessary  (as  determined  in  accordance  with 
utilization  guidelines  established  by  the  State),  or  (ii)  of  a 
quality  which  does  not  meet  professionally  recognized 
standards  of  health  care, 
if,  under  such  restrictions,  individuals  eligible  for  medical  as- 
sistance for  such  services  have  reasonable  access  (taking  into 
account  geographic  location  and  reasonable  travel  time)  to 
such  services  of  adequate  quality.] 

(2)  restricts  for  a  reasonable  period  of  time  the  provider  or 
providers  from  which  an  individual  (eligible  for  medical  assist- 
ance for  items  or  services  under  the  State  plan)  can  receive  such 
items  or  services,  if— 

(A)  the  State  has  found,  after  notice  and  opportunity  for 
a  hearing  (in  accordance  with  procedures  established  by  the 
State),  that  the  individual  has  utilized  such  items  or  serv- 
ices at  a  frequency  or  amount  not  medically  necessary  (as 
determined  in  accordance  with  utilization  guidelines  estab- 
lished by  the  State),  and 

(B)  under  such  restriction,  individuals  eligible  for  medi- 
cal assistance  for  such  services  have  reasonable  access 
(taking  into  account  geographic  location  and  reasonable 
travel  time)  to  such  services  of  adequate  quality. 
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INFORMATION  CONCERNING  SANCTIONS  TAKEN  BY  STATE  LICENSING 
AUTHORITIES  AGAINST  HEALTH  CARE  PRACTITIONERS  AND  PROVIDERS 

Sec.  1921.  (a)  Information  Reporting  Requirement.— The  re- 
quirement referred  to  in  section  1902(a)(49)  is  that  the  State  must 
provide  for  the  following: 

(1)  Information  reporting  system.— The  State  must  have 
in  effect  a  system  of  reporting  the  following  information  with 
respect  to  formal  proceedings  (as  defined  by  the  Secretary  in  reg- 
ulations) concluded  against  a  health  care  practitioner  or  entity 
by  any  authority  of  the  State  (or  of  a  political  subdivision  there- 
of) responsible  for  the  licensing  of  health  care  practitioners  or 
entities: 

(A)  Any  adverse  action  taken  by  such  licensing  authority 
as  a  result  of  the  proceeding,  including  any  revocation  or 
suspension  of  a  license  (and  the  length  of  any  such  suspen- 
sion), reprimand,  censure,  or  probation. 

(B)  Any  dismissal  or  closure  of  the  proceedings  by  reason 
of  the  practitioner  or  entity  surrendering  the  license  or  leav- 
ing the  State  or  jurisdiction. 

(C)  Any  other  loss  of  the  license  of  the  practitioner  or 
entity,  whether  by  operation  of  law,  voluntary  surrender,  or 
otherwise. 

(2)  Access  to  documents.— The  State  must  provide  the  Secre- 
tary (or  an  entity  designated  by  the  Secretary)  with  access  to 
such  documents  of  the  authority  described  in  paragraph  (1)  as 
may  be  necessary  for  the  Secretary  to  determine  the  facts  and 
circumstances  concerning  the  actions  and  determinations  de- 
scribed in  such  paragraph  for  the  purpose  of  carrying  out  this 
Act. 

(b)  Form  of  Information. — The  information  described  in  subsec- 
tion (a)(1)  shall  be  provided  to  the  Secretary  (or  to  an  appropriate 
private  or  public  agency,  under  suitable  arrangements  made  by  the 
Secretary  with  respect  to  receipt,  storage,  protection  of  confidential- 
ity, and  dissemination  of  information)  in  such  a  form  and  manner 
as  the  Secretary  determines  to  be  appropriate  in  order  to  provide  for 
activities  of  the  Secretary  under  this  Act  and  in  order  to  provide, 
directly  or  through  suitable  arrangements  made  by  the  Secretary,  in- 
formation— 

(1)  to  agencies  administering  Federal  health  care  programs, 

(2)  to  licensing  authorities  described  in  subsection  (a)(1), 

(S)  to  State  agencies  administering  or  supervising  the  admin- 
istration of  State  health  care  programs  (as  defined  in  section 
1128(h)), 

(4)  to  utilization  and  quality  control  peer  review  organiza- 
tions described  in  part  B  of  title  XI, 

(5)  to  State  medicaid  fraud  control  units  (as  defined  in  sec- 
tion 1903(q)), 

(6)  to  hospitals  and  other  health  care  entities  (as  defined  in 
section  4^1  of  the  Health  Care  Quality  Improvement  Act  of 
1986),  with  respect  to  physicians  or  other  licensed  health  care 
practitioners  that  have  entered  (or  may  be  entering)  into  an  em- 
ployment or  affiliation  relationship  with,  or  have  applied  for 
clinical  privileges  or  appointments  to  the  medical  staff  of,  such 
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hospitals  or  other  care  entities  (and  such  information  shall  be 
deemed  to  be  disclosed  pursuant  to  section  1^27  of,  and  be  sub- 
ject to  the  provisions  of  that  Act),  and 

(7)  to  the  Attorney  General  and  such  other  law  enforcement 
officials  as  the  Secretary  deems  appropriate,  and 

(8)  upon  request,  to  the  Comptroller  General, 

in  order  for  such  authorities  to  determine  the  fitness  of  individuals 
to  provide  health  care  services,  to  protect  the  health  and  safety  of 
individuals  receiving  health  care  through  such  programs,  and  to 
protect  the  fiscal  integrity  of  such  programs. 

(c)  Confidentiality  of  Information  Provided— The  Secretary 
shall  provide  for  suitable  safeguards  for  the  confidentiality  of  such 
of  the  information  furnished  under  subsection  (a).  Nothing  in  this 
subsection  shall  prevent  the  disclosure  of  such  information  by  a 
party  which  is  otherwise  authorized,  under  applicable  State  law,  to 
make  such  disclosure. 

(d)  Appropriate  Coordination. — The  Secretary  shall  provide  for 
the  maximum  appropriate  coordination  in  the  implementation  of 
subsection  (a)  of  this  section  and  section  422  of  the  Health  Care 
Quality  Improvement  Act  of  1986. 

REFERENCES  TO  LAWS  DIRECTLY  AFFECTING  MEDICAID  PROGRAM 

Sec.  [1921.]  1922.  (a)  Authority  or  Requirements  to  Cover  Ad- 
ditional Individuals.— For  provisions  of  law  which  make  addition- 
al individuals  eligible  for  medical  assistance  under  this  title,  see 
the  following: 

(1)  AFDC— (A)  Section  402(a)(32)  of  this  Act  (relating  to  indi- 
viduals who  are  deemend  recipients  of  aid  but  for  whom  a  pay- 
ment is  not  made).  Section  402(a)(37)  of  this  Act  (relating  to  in- 
dividuals who  lose  AFDC  eligibility  due  to  increased  earnings). 

******* 

TITLE  XX— BLOCK  GRANTS  TO  STATES  FOR 
SOCIAL  SERVICES 

******* 

umitations  on  use  of  grants 

Sec.  2005.  (a)  Except  as  provided  in  subsection  (b),  grants  made 
under  this  title  may  not  be  used  by  the  State,  or  by  any  other 
person  with  which  the  State  makes  arrangements  to  carry  out  the 
purposes  of  this  title — 
(D*  V* 

******* 

(7)  for  any  child  day  care  services  unless  such  services  meet 
applicable  standards  of  State  and  local  law;  [or] 

(8)  for  the  provision  of  cash  payments  as  a  service  (except  as 
otherwise  provided  in  this  section) [.];  or 

(9)  for  payment  for  any  item  or  service  (other  than  an  emer- 
gency item  or  service)  furnished — 
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(A)  by  an  individual  or  entity  excluded  from  participa- 
tion in  the  program  under  this  title  pursuant  to  section 
1128  or  section  1128A,  or 

(B)  at  the  direction  or  on  the  prescription  of  a  physician 
during  the  period  when  the  physician  is  excluded  pursuant 
to  section  1128  or  section  1128A  from  participation  in  the 
program  under  this  title. 

******* 


Section  304  of  the  Controlled  Substances  Act 

denial,  revocation,  or  suspension  of  registration 

Sec.  304.  (a)  A  registration  pursuant  to  section  303  to  manufac- 
ture, distribute,  or  dispense  a  controlled  substance  may  be  suspend- 
ed or  revoked  by  the  Attorney  General  upon  a  finding  that  the  reg- 
istrant— 

(1)  *  *  * 

(3)  has  had  his  State  license  or  registration  suspended,  re- 
voked, or  denied  by  competent  State  authority  and  is  no  longer 
authorized  by  State  law  to  engage  in  the  manufacturing,  dis- 
tribute, or  dispensing  of  controlled  substances  or  has  had  the 
suspension,  revocation,  or  denial  of  his  registration  recom- 
mended by  competent  State  authority;  [or J 

(4)  has  committed  such  acts  as  would  render  his  registration 
under  section  303  inconsistent  with  the  public  interest  as  de- 
termined under  such  section  [.J;  or 

(5)  has  been  excluded  (or  directed  to  be  excluded)  from  partici- 
pation in  a  program  pursuarU  to  section  1128(a)  of  the  Social 
Security  Act. 

***♦♦♦♦ 


Section  2373  of  the  Deficit  Reduction  Act  of  1984 

miscellaneous  technical  amendments 

Sec.  2373.  (a)  *  *  * 

******* 

[(c)(1)  The  Secretary  of  Health  and  Human  Services  shall  not 
take  any  compliance,  disallowance,  penalty,  or  other  regulatory 
action  against  a  State  during  the  moratorium  period  described  in 
paragraph  (2)  by  reason  of  such  State's  plan  under  title  XIX  of  the 
Social  Security  Act  being  determined  to  be  in  violation  of  section 
1902(a)(10)(C)(i)(III)  of  such  Act  of  account  of  such  plan's  having  a 
standard  or  methodology  which  the  Secretary  interprets  as  being 
less  restrictive  than  the  standard  or  methodology  required  under 
such  section. 

[(2)  The  moratorium  period  is  the  period  beginning  on  the  date 
of  the  enactment  of  this  Act  and  ending  18  months  after  the  date 
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on  which  the  Secretary  submits  the  report  required  under  para- 
graph (3). 

[(3)  The  Secretary  shall  report  to  the  Congress  within  12  months 
after  the  date  of  the  enactment  of  the  Act  with  respect  to  the  ap- 
propriateness, and  impact  on  State  and  recipients  of  medical  assist- 
ance, of  applying  standards  and  methodologies  utilized  in  cash  as- 
sistance programs  to  those  recipients  of  medical  assistance  who  do 
not  receive  cash  assistance,  and  any  recommendations  for  changes 
in  such  requirements. 

[(4)  No  provision  of  law  shall  repeal  or  suspend  the  moratorium 
imposed  by  this  subsection  unless  such  provision  specifically 
amends  or  repeals  this  subsection.  J 

(c)(1)  The  Secretary  of  Health  and  Human  Services  shall  not  take 
any  compliance,  disallowance,  penalty,  or  other  regulatory  action 
against  a  State  with  respect  to  the  moratorium  period  described  in 
paragraph  (2)  by  reason  of  such  State's  plan  described  in  paragraph 
(5)  under  title  XIX  of  the  Social  Security  Act  (including  any  part  of 
the  plan  operating  pursuant  to  section  1902(f)  of  such  Act),  or  the 
operation  thereunder,  being  determined  to  be  in  violation  of  clause 
(IV),  (V),  or  (VI)  of  section  1902(a)(10)(AXii)  or  section 
1902(aX10)(C)(i)(III)  of  such  Act  on  account  of  such  plans  (or  its  op- 
eration) having  a  standard  of  methodology  which  the  Secretary  in- 
terprets as  being  less  restrictive  than  the  standard  or  methodology 
required  under  such  section,  provided  that  such  plan  (or  its  oper- 
ation) does  not  make  ineligible  any  individual  who  would  be  eligi- 
ble but  for  the  provisions  of  this  subsection. 

(2)  The  moratorium  period  is  the  period  beginning  on  October  1, 
1981,  and  ending  18  months  after  the  date  on  which  the  Secretary 
submits  the  report  required  under  paragraph  (S). 

(3)  The  Secretary  shall  report  to  the  Congress  within  12  months 
after  the  date  of  enactment  of  this  Act  with  respect  to  the  appropri- 
ateness, and  impact  on  States  and  recipients  of  medical  assistance, 
of  applying  standards  and  methodologies  utilized  in  cash  assistance 
programs  to  those  recipients  of  medical  assistance  who  do  not  re- 
ceive cash  assistance,  and  any  recommendations  for  changes  in  such 
requirements. 

(4)  No  provision  of  law  shall  repeal  or  suspend  the  moratorium 
imposed  by  this  subsection  unless  such  provision  specifically  amends 
or  repeals  this  subsection. 

(5)  In  this  subsection,  a  State  plan  is  considered  to  include— 

(A)  any  amendment  or  other  change  in  the  plan  which  is  sub- 
mitted by  a  State,  or 

(B)  any  policy  or  guideline  delineated  in  the  Medicaid  oper- 
ation or  program  manuals  of  the  State  which  are  submitted  by 
the  State  to  the  Secretary, 

whether  before  of  after  the  date  or  enactment  of  this  Act  and  wheth- 
er or  not  the  amendment  or  change,  or  the  operating  or  program 
manual  was  approved,  disapproved,  acted  upon,  or  not  acted  upon 
by  the  Secretary. 

(6)  During  the  moratorium  period,  the  Secretary  shall  implement 
(and  shall  not  change  by  any  administrative  action)  the  policy  in 
effect  at  the  beginning  of  such  moratorium  period  with  respect  to — 
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(A)  the  point  in  time  at  which  an  institutionalized  individual 
must  sell  his  home  (in  order  that  it  not  he  counted  as  a  re- 
source); and 

(B)  the  time  period  allowed  for  sale  of  a  home  of  any  such 
individual, 

who  is  an  applicant  for  or  recipient  of  medical  assistance  under  the 
State  plan  as  a  medically  needy  individual  (described  in  section 
1902(a)(10)(C)  of  the  Social  Security  Act)  or  as  an  optional  categori- 
cally needy  individual  (described  in  section  1902(a)(10)(A)(ii)  of  such 
Act). 


100th  Congress 
1st  Session 


HOUSE  OF  REPRESENTATIVES 


Rept.  100-85 
Part  2 


MEDICARE  AND  MEDICAID  PATIENT  AND  PROGRAM 
PROTECTION  ACT  OF  1987 


May  21, 1987.— Ck)mmitted  to  the  Committee  of  the  Whole  House  on  the  State  of  the 
Union  and  ordered  to  be  printed 


Mr.  Rostenkowski,  from  the  Committee  on  Ways  and  Means, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  1444  which  on  March  5,  1987,  was  referred  jointly  to  the 
Committee  on  Ways  and  Means,  and  the  Committee  on  Energy  and  Commerce] 

[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Ways  and  Means,  to  whom  was  referred  the 
bill  (H.R.  1444)  to  amend  titles  XI,  XVIII,  and  XIX  of  the  Social 
Security  Act  to  protect  beneficiaries  under  the  health  care  pro- 
grams of  that  Act  from  unfit  health  care  practitioners,  and  other- 
wise to  improve  the  antifraud  provisions  relating  to  those  pro- 
grams, having  considered  the  same,  report  favorably  thereon  with- 
out amendment  and  recommend  that  the  bill  do  pass. 

I.  Introduction 

PURPOSE 

The  basic  purpose  of  the  Committee  bill,  H.R.  1444,  is  to  improve 
the  ability  of  the  Secretary  and  the  Inspector  General  of  the  De- 
partment of  Health  and  Human  Services  (HHS)  to  protect  the  Med- 
icare, Medicaid,  Maternal  and  Child  Health  Services  Block  Grant, 
and  Title  XX  Social  Services  Block  Grant  programs  from  fraud  and 
abuse,  and  to  protect  the  beneficiaries  of  those  programs  from  in- 
competent practitioners  and  inappropriate  or  inadequate  care. 

SUMMARY 

The  Committee  bill  has  four  main  elements,  the  first  of  which  re- 
lates to  exclusion  of  participating  providers.  The  bill  mandates  the 
exclusion  from  Medicare  and  Medicaid  of  individuals  convicted  of 
program-related  crimes  or  patient  abuse  or  neglect.  It  also  broad- 
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ens  the  grounds  for  the  discretionary  exclusion  of  health  care  pro- 
viders from  Medicare  and  Medicaid.  In  addition,  the  bill  extends 
the  mandatory  and  discretionary  exclusion  remedies  to  two  other 
State  health  care  programs,  the  Maternal  and  Child  Health  Serv- 
ices Block  Grant,  and  the  Title  XX  Social  Services  Block  Grant. 
The  Attorney  General  is  authorized  to  deny,  revoke,  or  suspend  the 
controlled  substances  registration  of  any  individual  or  entity  sub- 
ject to  mandatory  exclusion  from  Medicare. 

Second,  the  Committee  bill  revises  the  current  civil  money  penal- 
ty authorities.  It  clarifies  the  Secretary's  authority  to  consolidate 
exclusion  and  civil  money  penalty  determinations  involving  the 
same  provider  into  a  single  administrative  proceeding,  and  it 
broadens  the  Secretary's  authority  to  seek  injunctive  relief  to  pro- 
tect assets  for  the  payment  of  civil  money  penalties  imposed.  The 
bill  also  adds,  as  grounds  for  imposing  civil  money  penalties,  the 
submission  of  claims  for  payment  for  physician  services  by  individ- 
uals who  are  not  licensed  as  physicians,  who  obtained  their  licenses 
through  misrepresentation,  or  who  misrepresented  to  the  patient 
that  they  were  board-certified  in  a  medical  specialty. 

Third,  the  bill  provides  for  criminal  penalties  for  the  submission 
of  claims  for  physician  services  by  individuals  who  are  not  licensed 
as  physicians  or  who  obtained  their  licenses  through  misrepresen- 
tation of  cheating  on  a  licensing  exam.  The  bill  also  directs  the  Sec- 
retary, in  consultation  with  the  Attorney  General,  to  clarify  by  reg- 
ulation what  pajmient  practices  are  not  to  be  treated  as  criminal 
offenses  for  purposes  of  the  current  law  prohibitions  against  bribes 
and  kickbacks. 

Finally,  the  bill  requires  States,  as  a  condition  of  receiving  Fed- 
eral Medicaid  matching  funds,  to  provide  information  to  the  Secre- 
tary regarding  actions  taken  against  health  care  practitioners  by 
State  licensing  authorities.  The  bill  also  authorizes  the  Secretary  to 
provide  such  information  to  other  State  licensing  authorities  and 
program  agencies  in  order  to  protect  the  health  and  safety  of  bene- 
ficiaries and  the  fiscal  integrity  of  the  programs. 

BACKGROUND  AND  NEED  FOR  LEGISLATION 

Under  current  law,  the  Department  of  Health  and  Human  Serv- 
ices (HHS)  can  exclude  practitioners  from  participation  in  Medi- 
care for  a  number  of  reasons: 

Conviction  of  a  criminal  act  against  Medicare  (Title  XVIII), 
Medicaid  (Title  XIX)  or  Title  XX  of  the  Social  Security  Act; 

Imposition  of  a  civil  monetary  penalty  for  acts  against  Medi- 
care or  Medicaid; 
Submitting  false  clainjs  to  Medicare; 

Repeatedly  providing  more  services  than  necessary  to  Medi- 
care beneficiaries; 

Submitting  Medicare  claims  with  charges  that  substantially 
exceed  the  practitioner's  customary  charges; 

Providing  services  to  Medicare  beneficiaries  that  are  of  a 
quality  which  fails  to  meet  professionally  recognized  standards 
of  care; 

Failing  to  keep  adequate  records  to  demonstrate  the  need  for 
services  rendered. 
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HHS  has  the  authority  to  require  all  States  to  exclude  practition- 
ers from  participating  in  Medicaid  only  when  the  practitioner  is 
convicted  of  a  criminal  act  against  Medicare,  Medicaid  or  Title  XX, 
or  where  HHS  has  imposed  a  civil  monetary  penalty  on  the  practi- 
tioner for  acts  against  Medicare  or  Medicaid.  HHS  also  has  the  au- 
thority to  require  all  States  to  exclude  entities  that  are  owned  or 
controlled  by  individuals  convicted  of  such  criminal  acts. 

If  HHS  excludes  a  practitioner  for  the  above  reasons,  HHS  is  re- 
quired to  notify  the  State  and  local  agencies  responsible  for  health 
care  licensing  or  certification  of  the  suspension  and  to  request  that 
they  invoke  sanctions  in  accordance  with  applicable  State  law  or 
policy. 

Current  law  also  authorizes  the  Secretary  to  impose  a  civil  mone- 
tary penalty  of  up  to  $2,000  per  item  or  service,  plus  an  assessment 
of  up  to  twice  the  amount  claimed,  on  any  person  who  flies  a  claim 
for  medical  or  other  item  or  service  that  the  person  knew  or  had 
reason  to  know  was  not  provided  as  claimed. 

Finally,  current  law  provides  for  criminal  penalties,  including 
fines  of  up  to  $25,000  and  imprisonment  for  up  to  five  years,  upon 
conviction  of  certain  offenses  relating  to  kickbacks,  bribes,  or  false 
claims  for  payment. 

On  May  1,  1984,  the  U.S.  General  Accounting  Office  (GAO) 
issued  a  report  to  the  Secretary  of  HHS  which  concluded  that  there 
was  a  need  to  expand  Federal  authority  to  protect  Medicare  and 
Medicaid  patients  from  health  practitioners  who  lose  their  licenses. 
The  GAO  report  found  that  Medicare  and  Medicaid  patients  are 
being  treated  in  some  States  by  health  care  practitioners  whose  li- 
censes were  revoked  or  suspended  by  another  State's  licensing 
board  because  they  did  not  meet  minimum  professional  standards. 
This  occurred  because  these  practitioners  move  to  another  State 
where  they  have  a  license  and  continue  to  practice.  Such  practi- 
tioners are  able  to  treat  Medicare  and  Medicaid  patients  because 
HHS  does  not  have  the  authority  to  exclude  them  from  these  pro- 
grams in  all  States  based  on  licensing  board  findings  and  sanctions 
in  one  State.  Currently,  HHS  is  only  empowered  to  deny  payment 
for  services  furnished  by  a  practitioner  in  the  State  in  which  he  or 
she  has  lost  a  license. 

A  primary  reason  sanctioned  practitioners  were  able  to  move  to 
other  States  and  continue  practice  was  that  other  States  did  not 
learn  of  the  practitioner's  previous  offenses,  or  when  they  did, 
many  months  or  years  had  passed.  When  States  are  informed,  it 
may  take  up  to  three  years  to  sanction  practitioners  because  proce- 
dures are  lengthy  and  there  is  a  shortage  of  personnel.  Sanctions 
imposed  by  one  State  do  not  automatically  result  in  sanctions  being 
imposed  by  other  States.  State  licensing  laws  do  not  always  permit 
a  State  to  take  action  based  solely  on  another  State's  sanction.  Fur- 
ther, physicians  whose  licenses  have  been  revoked  can  enter  the 
military  and  practice  without  a  license  from  the  State  in  which 
they  are  located. 

Under  current  law,  HHS  can  exclude  practitioners  only  for  acts 
committed  against  Medicare,  Medicaid  and  their  beneficiaries.  As  a 
result,  HHS  excludes  relatively  few  of  those  sanctioned  by  State 
boards.  For  example,  while  State  licensing  boards  in  Michigan, 
Ohio  and  Pennsylvania  sanctioned  328  practitioners  between  1977 
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and  1982,  HHS  nationwide  excluded  only  335  practitioners  from 
1975  to  1982.  Also,  only  15  of  the  328  practitioners  sanctioned  by 
the  three  States  mentioned  above  were  also  excluded  by  HHS.  Fur- 
ther, over  seventy  percent  of  HHS  exclusion  actions  were  for  crimi- 
nal violations  against  the  programs.  However,  fifty-eight  percent  of 
the  328  licensing  board  sanctions  in  the  three  States  were  for  prob- 
lems that  affected  the  practitioners'  ability  to  meet  minimum  pro- 
fessional standards  or  to  provide  quality  care. 

In  addition,  HHS  is  unable  under  current  law  to  bar  from  par- 
ticipation individuals  or  entities  that  have  been  convicted  of  de- 
frauding patients  or  private  health  insurers  or  of  defrauding  other 
Federal,  State  or  local  government  programs. 

In  summary,  HHS  currently  does  not  have  the  authority  to  ex- 
clude individuals  or  entities  from  Medicare,  Medicaid,  the  Mater- 
nal and  Child  Health  Program  and  Title  XX  Social  Services  Pro- 
gram who  have  been  convicted  of  non-program  related  crimes  such 
as  fraud,  financial  abuse,  neglect  of  patients  or  unlawful  distribu- 
tion of  a  controlled  substance.  It  does  not  have  the  authority  in  all 
cases  to  exclude  those  who  have  been  sanctioned  for  defrauding  or 
abusing  the  Medicaid  program  from  participation  in  Medicare  or 
vice  versa.  Further,  HHS  does  not  have  the  authority  to  exclude 
nationwide  those  individuals  or  entities  that  have  lost  their  li- 
censes to  provide  health  care  or  have  othervdse  been  sanctioned  by 
a  State  licensing  authority, 

II.  Explanation  of  Legislation 

EXCLUSION  FROM  MEDICARE  AND  STATE  HEALTH  CARE  PROGRAMS 

(SECTION  2) 

Mandatory  Exclusion 

The  bill  identifies  a  number  of  acts  for  which  exclusion  from 
Medicare  and  State  health  care  programs  is  appropriate.  (The  bill 
defines  State  health  care  programs  as  Medicaid,  the  Maternal  and 
Child  Health  Services  under  Title  V  of  the  Social  Security  Act,  and 
the  Social  Services  Block  Grant  under  Title  XX  of  the  Social  Secu- 
rity Act).  The  bill  divides  these  actions  into  two  broad  categories: 
those  for  which  exclusion  is  mandatory,  and  those  for  which  it  is 
discretionary  with  the  Secretary.  In  those  cases  where  individuals 
or  entities  have  been  convicted  of  certain  crimes  and  exclusion  is 
mandatory,  the  bill  prescribes  a  minimum  period  of  exclusion  of  5 
years,  with  certain  limited  exceptions. 

Mandatory  exclusion  for  program-related  crimes  (section  1128(aXl) 
of  the  Social  Securtity  Act) 

The  Secretary  would  be  required  to  exclude  from  participation  in 
Medicare  any  individual  or  entity  convicted,  in  Federal  or  State 
court,  of  a  criminal  offense  related  to  the  delivery  of  services  under 
Medicare  or  Medicaid  or  any  other  State  health  care  program.  The 
exclusion  would  be  for  a  period  of  not  less  than  five  years,  unless 
the  Secretary  waives  the  exclusion  upon  a  request  from  the  State 
on  the  grounds  that  the  individual  or  entity  is  the  sole  community 
physician  or  the  sole  source  of  essential  specialized  services  in  the 
community.  If  the  Secretary  excludes  an  individual  or  entity  from 
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Medicare  under  this  provision,  the  State  would  be  required  to  ex- 
clude the  individual  or  entity  from  participation  in  Medicaid  and 
the  other  State  health  care  programs  for  the  same  period  as  the 
individual  is  excluded  from  Medicare. 

If  an  individual  or  entity  convicted  of  a  program-related  offense 
involving  a  State  health  care  program  has  not  been  furnishing 
services  to  Medicare  beneficiaries  but  would  be  eligible  to  do  so,  it 
is  the  Committee's  expectation  that  the  Secretary  would  proceed  to 
exclude  the  individual  or  entity  from  Medicare  and  then  direct  the 
States  to  exclude  the  party  from  the  State  health  care  programs.  If 
the  individual  or  entity  was  a  type  of  provider  that  would  not  oth- 
erwise be  eligible  for  Medicare  payments,  the  Secretary  could  call 
the  matter  to  the  attention  of  the  States  and  urge  that  they  insti- 
tute exclusion  proceedings.  In  the  alterrxative,  the  Secretary  could 
follow  the  exclusion  procedure  for  Medicare  and  direct  the  States 
to  exclude  the  provider  from  the  State  health  care  programs. 

While  there  is  currently  a  mandatory  exclusion  from  Medicare 
and  Medicaid  for  crimes  related  to  the  delivery  of  health  care 
under  Medicare,  Medicaid  or  Title  XX,  no  minimum  period  of  ex- 
clusion is  specified,  and  participation  in  the  Title  V  MCH  Block 
Grant  is  unaffected.  This  provision  would  amend  current  law  to  re- 
quire exclusion  for  a  minimum  of  five  years  for  conviction  of  such 
crimes,  and  to  apply  the  exclusion  to  Title  V  as  well.  The  Commit- 
tee believes  that  a  minimum  five-year  exclusion  is  appropriate, 
given  the  seriousness  of  the  offenses  at  issue.  The  minimum  exclu- 
sion provides  the  Secretary  with  adequate  opportunity  to  deter- 
mine whether  there  is  a  reasonable  assurance  that  the  types  of  of- 
fenses for  which  the  individual  or  entity  excluded  have  not  re- 
curred and  are  not  likely  to  do  so.  Moreover,  a  mandatory  five-year 
exclusion  should  provide  a  clear  and  strong  deterrent  against  the 
commission  of  criminal  acts. 

Mandatory  exclusion  for  crimes  related  to  patient  neglect  or  abuse 
(section  1128(aX2) 

The  Secretary  would  be  required  to  exclude  from  participation  in 
Medicare  any  individual  or  entity  convicted  of  a  criminsJ  offense 
relating  to  neglect  or  abuse  of  patients  in  connection  with  the  de- 
livery of  a  health  care  item  or  service.  The  bill  would  establish  a 
minimum  exclusion  period  of  five  years,  unless  the  Secretary 
waives  the  exclusion  upon  a  request  from  the  State  on  the  grouncfe 
that  the  individual  or  entity  is  the  sole  community  physician  or  the 
sole  source  of  essential  specialized  services  in  the  community. 

If  the  Secretary  excludes  any  individual  or  entity  under  this  pro- 
vision, the  States  would  be  required  to  exclude  such  individual  or 
entity  from  participation  in  Medicaid  or  any  other  State  health 
care  programs  for  the  same  period  of  time.  As  in  the  case  of  provid- 
ers who  are  convicted  of  program-related  crimes,  the  Secretary 
could  exclude  from  Medicare  individuals  and  entities  who  are  eligi- 
ble to  participate  but  are  not  doing  so,  and  could  follow  the  Medi- 
care exclusion  process  to  direct  States  to  exclude  providers  who  are 
not  eligible  to  participate  in  Medicare. 

Under  current,  law,  the  Secretary  does  not  have  the  authority  to 
exclude  persons  who  have  been  convicted  of  criminal  offenses 
which  are  not  related  to  Medicare  or  other  State  health  care  pro- 
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grams.  This  provision  would  give  the  Secretary  the  authority  to 
protect  Medicare  and  the  State  health  care  program  beneficiaries 
from  individuals  or  entities  that  have  already  been  tried  and  con- 
victed of  offenses  which  the  Secretary  concludes  entailed  or  result- 
ed in  neglect  or  abuse  of  other  patients  and  whose  continued  par- 
ticipation in  Medicare  and  the  State  health  programs  would  there- 
fore constitute  a  risk  to  the  health  and  safety  of  patients  in  those 
programs. 

Permissive  Exclusions 

Subsections  1128(b)(1)  through  (b)(14)  would  establish  discretion- 
ary authority  for  the  Secretary  to  exclude  individuals  and  entities 
from  Medicare  for  specified  resisons.  Although  the  Secretary  would 
have  discretion  whether  to  initiate  an  exclusion  proceeding  in  any 
particular  case,  the  bill  makes  it  clear  that,  if  the  Secretary  found 
that  an  exclusion  was  warranted,  these  authorities  would  have  to 
be  exercised  in  a  manner  that  resulted  in  the  exclusion  of  the  indi- 
vidual or  entity  from  all  of  the  Medicare  and  State  health  pro- 
grams for  which  the  individual  or  entity  was  otherwise  eligible  to 
participate.  Thus,  if  the  provider  were  eligible  to  participate  in 
Medicare,  the  Secretary  would  exclude  the  provider  from  Medicare, 
even  if  the  provider  had  not  been  participating  in  Medicare,  and 
would  simultaneously  direct  the  States  to  exclude  the  provider 
from  the  State  health  programs  for  the  same  period  of  time.  If  the 
individual  or  entity  were  not  eligible  to  participate  in  Medicare  be- 
cause he  or  it  was  a  type  of  provider  that  is  not  reimbursed  under 
that  program,  the  Secretary  could  use  the  Medicare  exclusion  pro- 
cedures to  direct  the  States  to  exclude  the  individual  or  entity  from 
the  State  health  programs  for  the  period  of  time  for  which  he  or  it 
would  have  been  excluded  from  Medicare. 

The  bill  includes  among  the  grounds  for  permissive  exclusion 
convictions  relating  to  fraud  (1128(b)(1))  and  convictions  relating  to 
controlled  substances  (1128(b)(3)).  While  the  Committee  expects 
that  most  of  these  cases  will  result  in  exclusion,  it  wishes  to  give 
the  Secretary  the  option  to  avoid  exclusion  if,  in  his  judgment,  ex- 
clusion would  jeopardize  another  investigation. 

The  Committee  recognizes  that  among  the  categories  of  behavior 
which  may  result  in  exclusion  of  a  provider  or  practitioner  under 
this  bill,  there  is  a  great  disparity  in  the  seriousness  of  the  offense 
and  the  potential  harm  to  the  Medicare  program.  For  those  catego- 
ries which  concern  the  simple  failure  to  supply  required  informa- 
tion (section  1128(b)  (9),  (10)  and  (11))  and  that  concerning  the  sub- 
mission of  excessive  bills  (section  1128(b)(6)(A)),  the  Committee  be- 
lieves that  it  is  inappropriate  to  exclude  a  provider  or  practitioner 
whose  failure  to  comply  is  an  isolated  or  unintentional  occurrence. 

Authority  to  exclude  for  conviction  relating  to  fraud  (section 
1128(hXl)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  under  Federal  or  State  law  of  a  criminal  offense 
relating  to  fraud,  theft,  embezzlement,  breach  of  fiduciary  responsi- 
bility or  financial  abuse  if  such  offense  was  committed  either  in 
connection  with  the  delivery  of  health  care  or  with  respect  to  a 
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program  that  is  financed,  at  least  partially,  by  Federal,  State  or 
local  government. 

Under  current  law,  the  Secretary  does  not  have  the  authority  to 
exclude  individuals  or  entities  convicted  of  criminal  offenses  which 
are  not  related  to  Medicare  or  Medicaid  or  the  other  State  health 
care  programs.  This  provision  would  permit  the  Secretary  to  ex- 
clude persons  and  entities  who  have  already  been  convicted  of  of- 
fenses relating  to  their  financial  integrity,  if  the  offenses  occurred 
in  delivering  health  care  to  patients  not  covered  by  public  pro- 
grams or  if  they  occurred  during  participating  in  any  other  govern- 
mental program. 

Authority  to  exclude  for  conviction  relating  to  obstruction  of  an  in- 
vestigation (section  1128(hX2)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  of  interference  with,  or  obstruction  of,  any  investi- 
gation into  any  criminal  offense  for  crimes  that  would  require 
mandatory  exclusion  under  section  1128(a)  or  permit  exclusion 
under  section  1128(b)(1). 

Authority  to  exclude  for  conviction  relating  to  controlled  substance 
(section  1128(bXS)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  under  Federal  or  State  law  of  unlawful  manufac- 
ture, distribution,  prescription  or  dispensing  of  a  controlled  sub- 
stance or  any  other  criminal  offense  relating  to  a  controlled  sub- 
stance. 

Authority  to  exclude  for  license  revocation  or  suspension  (section 
1128(b)(4)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  whose  license  to  provide  health  care  has  been  suspended  or 
revoked  by  a  State  licensing  authority  or  whose  license  has  been 
otherwise  lost  for  reasons  bearing  on  the  individual's  professional 
competence,  professional  conduct  or  financial  integrity. 

The  Committee  heard  substantial  testimony  from  the  General 
Accounting  Office,  based  on  its  investigation  of  three  States,  and 
from  the  Inspector  General  of  HHS,  about  the  need  to  protect  Med- 
icare and  Medicaid  patients  from  practitioners  who  lose  their  li- 
censes in  one  State,  move  to  another  State,  and  continue  to  treat 
program  beneficiaries.  The  provisions  of  this  bill  would  permit  the 
Secretary  to  exclude  such  persons  from  Medicare  in  all  States  and 
to  require  the  State  to  exclude  them  from  participation  in  any 
State  health  care  program. 

This  provision  would  also  permit  the  exclusion  of  individuals  or 
entities  who  surrender  their  licenses  while  disciplinary  proceedings 
involving  professional  competence,  professional  conduct  or  finan- 
cial integrity  are  pending.  This  provision  will  prevent  unfit  practi- 
tioners from  avoiding  exclusion  through  the  expedient  of  surren- 
dering their  license  before  the  State  can  conclude  proceedings 
against  them. 

The  Committee  expects  that  the  Secretary  will  not  use  his  disrec- 
tion  under  this  authority  to  exclude  individuals  whose  licenses 
have  been  suspended  in  the  State  in  which  they  are  practicing  for 
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minor  infractions  not  relating  to  quality  of  care,  such  as  failure  to 
pay  licensing  fees  or  violation  of  strict  advertising  requirements.  In 
these  limited  circumstances,  the  exclusion  penalty  would,  in  the 
Committee's  view,  be  too  harsh.  However,  the  Committee  expects 
that  the  Secretary  in  these  instances  will  carefully  review  the  cir- 
cumstances of  the  license  suspension  to  assure  himself  that  the 
minor  infraction  was  the  sole  reason  for  the  loss  of  license. 

Authority  to  exclude  for  prior  suspension  or  exclusion  from  Federal 
health  care  programs  (section  1128(h)(5)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  suspended  or  excluded  from  any  Federal  program  involving 
the  provision  of  health  care,  or  from  any  State  health  care  pro- 
gram, for  reasons  bearing  on  professional  competence,  professional 
performance,  or  financial  integrity.  Federal  programs  covered  by 
this  provision  would  include  those  administered  by  the  Department 
of  Defense  or  the  Veterans'  Administration.  The  purpose  of  the 
provision  is  to  correct  the  anomaly  in  current  law  whereby  individ- 
uals or  entities  found  unfit  to  participate  in  one  Federal  health 
program,  or  in  one  Federally-funded  State  health  care  program, 
may  continue  to  participate  in  Medicare  or  Medicaid  or  the  other 
State  programs. 

Authority  to  exclude  for  excessive  charges,  unnecessary  services,  or 
failure  of  certain  organizations  to  furnish  medically  necessary 
services  (section  1128(h)(6)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  the  Secretary  determines  submitted  requests  for  payment 
which  contain  charges  (or  costs)  substantially  in  excess  of  usual 
charges  (or  costs).  The  Committee  intends  that  the  standard  to  be 
used  in  determining  whether  exessive  charges  have  been  submitted 
is  the  person's  or  entity's  usual  or  normal  charge,  which  may  be 
higher  than  the  Medicare-recognized  ''customary  charge."  This  pro- 
vision does  not  in  any  way  alter  the  amount  of  the  charge  which 
will  be  recognized  as  "reasonable"  under  Title  XVIII.  The  provision 
does  not  apply  where  payment  is  not  made  on  either  a  cost  or 
charge  basis,  such  as  under  prospective  payment. 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  that  the  Secretary  determines  has  furnished,  or  caused  to  be 
furnished,  items  or  services  substantially  in  excess  of  the  patient's 
needs  or  of  a  quality  which  fails  to  meet  professionally  recognized 
standards  of  health  care.  The  Committee  is  aware  that  currently 
PROs  are  responsible  under  their  contracts  only  for  review  of  Med- 
icare inpatient  hospital  services.  Even  for  those  Medicare  inpatient 
services,  however,  there  may  be  situations  when  the  PRO  does  not 
make  the  final  quality  decision,  such  as  in  cases  where  a  PRO  con- 
tract is  not  in  effect.  The  Committee  expects  that,  in  determining 
whether  professionally  recognized  standards  of  health  care  are 
met,  the  Secretary  may  rely  on  information  supplied  by  the  Peer 
Review  Organization  (PROs),  the  Medicare  Part  B  carriers,  or  any 
other  reliable  source. 

The  Secretary  would  be  authorized  to  exclude  a  risk-sharing 
health  maintenance  organization  (HMO)  or  competitive  medical 
plan  (CMP)  or  a  primary  care  case  management  plan,  approved 
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under  Medicare  or  Medicaid,  which  has  failed  substantially  to  pro- 
vide medically  necessary  items  or  services  as  required  by  law  or 
contract,  if  the  failure  has  adversely  affected,  or  has  the  likelihood 
of  adversely  affecting,  Medicare  or  Medicaid  beneficiaries. 

The  first  two  elements  of  this  provision  would  essentially  recod- 
ify current  law  under  Section  1862(d)(1),  regarding  conditions  under 
which  Medicare  payments  may  be  denied.  The  provision  would  also 
expand  current  law  to  include  State  health  care  programs.  The 
Committee  understands  that,  under  current  law,  when  exclusion  is 
considered  in  the  case  of  a  hospital  that  has  submitted  claims  in 
excess  of  usual  charges,  or  in  the  case  of  a  physician  who  provides 
services  substantially  in  excess  of  the  needs  of  patients,  the  hospi- 
tal or  physician  is  given  a  notice  of  the  proposed  sanction,  an  op- 
portunity to  submit  an  explanation  in  writing,  and  a  face-to-face 
meeting  with  a  representative  of  the  Secretary  prior  to  a  decision 
as  to  whether  to  exclude.  The  Committee  expects  the  Secretary  to 
follow  these  procedures  with  respect  to  potential  exclusions  in  such 
cases  under  the  Committee  bill.  Where  it  appears  that  the  underly- 
ing violation  by  the  hospital  or  physician  in  such  a  case  is  an  iso- 
lated or  inadvertent  instance,  the  Committee  would  expect  the  Sec- 
retary not  to  exclude,  but  rather  to  insist  on  prompt  corrective 
action. 

The  new  provisions  affecting  HMOs,  CMPs,  and  Medicaid  case 
management  plans  are  intended  to  deal  with  serious  failures  to 
abide  by  acceptable  standards  of  medical  practice,  rather  than  iso- 
lated cases  of  inadvertent  omissions.  The  Committee  intends  for 
the  Secretary  to  examine  whether  there  was  a  deliberate  omission 
or  a  pattern  of  failing  to  provide  necessary  items  and  services,  the 
seriousness  of  the  effect  on  or  risk  to  patients,  and  the  reasons  of 
circumstances  involved.  It  is  also  expected  that  the  practice  stand- 
ards used  to  determine  that  items  or  services  were  medically  neces- 
sary would  be  based  on  generally  accepted  HMO  practice  stand- 
ards. The  Committee  expects  that  these  standards  could  be  devel- 
oped by  physicians  involved  with  prepaid  group  practice,  by  other 
HMOs  or  CMPs,  or  by  State  agencies  that  have  contracted  with 
HMOs,  with  PROs,  or  with  other  organizations  to  conduct  quality 
assessment  in  prepayment  settings. 

Authority  to  exclude  for  fraud,  kickbacks,  and  other  prohibited  ac- 
tivities (section  1128(bX7)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  that  has  committed  an  act  described  in  11 28 A  (relating  to 
civil  money  penalties  for  false  or  fraudulent  claims)  or  in  the  new 
section  1128B  (relating  to  criminal  penalties  for  kickbacks  and 
bribes).  (See  discussion  below  regarding  the  new  section  1128B.) 
The  Secretary  could  exercise  this  authority  to  exclude  an  individ- 
ual or  entity  without  the  necessity  of  imposing  a  civil  money  penal- 
ty or  obtaining  a  criminal  penalty  or  obtaining  a  criminal  convic- 
tion. It  is  the  Committee's  intent  that  the  burden  of  proof  require- 
ments under  this  authority  would  be  those  customarily  applicable 
to  administrative  proceedings. 
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Authority  to  exclude  entities  controlled  by  a  sanctioned  individual 
(section  im(bX8)) 

The  Secretary  would  be  authorized  to  exclude  any  entity  that 
has  a  person  with  an  ownership  or  controlling  interest,  or  that  has 
an  officer,  director,  agent  or  managing  employee,  who  has  been 
convicted  of  certain  program-related  offenses  (described  in  section 
1128(a)  or  section  1128(b)  (1),  (2),  or  (3)),  or  against  whom  a  civil 
monetary  penalty  has  been  assessed,  or  who  has  been  excluded 
from  participation  in  Medicare  or  a  State  health  care  program. 

The  section  would  recodify  section  1128(b)  of  current  law  with  re- 
spect to  excluding  entities  that  have  an  ownership,  managerial,  or 
other  substantial  relationship  with  an  individual  who  has  been  ex- 
cluded or  sanctioned  by  the  program  on  the  basis  of  a  program-re- 
lated conviction.  The  provision  would  expand  the  current  exclusion 
authority  to  include  entities  that  have  a  substantial  relationship 
with  an  individual  who  has  been  excluded  from  Medicare  or  Medic- 
aid or  the  other  State  health  care  programs  or  who  has  had  a  civil 
monetary  penalty  imposed  against  him. 

Authority  to  exclude  for  failure  to  make  certain  disclosures  (section 
im(b)  (9),  (10)  and  (11)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  which  fails  fully  and  accurately  to  make  any  required  dis- 
closure regarding  persons  with  ownership  or  control,  or  persons 
convicted  of  program-related  crimes,  or  which  fails  to  suply  to  the 
Secretary  as  requested  information  pertaining  to  the  ownership  of 
a  subcontractor  or  to  significant  business  transactions.  In  addition, 
the  Secretary  would  be  permitted  to  exclude  any  individual  or 
entity  that  fails  to  provide  information  that  the  Secretary  or  the 
State  Medicaid  agency  finds  necessary  to  determine  amounts  pay- 
able, or  that  refuses  to  permit  examination  of  its  fiscal  or  other 
records  as  may  be  necessary  to  verify  such  information. 

These  provisions  are  essentially  a  recodification  of  current  law 
under  section  1866(b)(2)(C)  and  (G),  with  an  expansion  in  the  enti- 
ties covered  and  an  extension  to  include  exclusions  from  the  State 
health  care  programs. 

Authority  to  exclude  for  failure  to  grant  immediate  access  (section 
im(b)(12)) 

The  Secretary  would  be  authorized  to  exclude  an  individual  or 
entity  that  fails  to  grant,  upon  reasonable  request,  immediate 
access  to  the  Secretary,  State  agency.  Inspector  General,  or  State 
Medicaid  fraud  control  unit  for  the  purpose  of  performing  their 
specified  statutory  functions.  The  Secretary  would  be  required  to 
define  by  regulation  what  constitutes  * 'immediate  access"  and  "rea- 
sonable request."  The  Committee  intends  that  the  regulations  on 
"reasonable  request"  with  respect  to  the  review  of  records  or  docu- 
ments by  the  Inspector  General  or  State  Medicaid  Fraud  Control 
Units  will  specify  that  this  provision  only  apply  to  situations  where 
there  is  information  to  suggest  that  the  individual  or  entity  has 
violated  statutory  or  regulatory  requirements  under  Titles  V,  XI, 
XVIII,  XIX,  or  XX.  With  respect  to  determinations  of  compliance 
with  Medicare  or  Medicaid  conditions  of  participation  or  payment, 
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or  with  respect  to  Medicaid  review  and  inspection  requirements, 
the  Committee  recognizes  that  information  regarding  compliance 
will  not  necessarily  be  available  prior  to  access  to  a  facility  or 
other  entity;  indeed,  the  purpose  of  immediate  access  in  this  cir- 
cumstance is  to  facilitate  a  determination  of  the  extent  of  compli- 
ance. The  Committee  further  intends  that  the  regulations  make  al- 
lowances for  failure  to  provide  immediate  access  if  there  are  cir- 
cumstances beyond  the  control  of  the  individual  or  entity  under 
review,  such  as  in  cases  where  the  hospital  record  is  physically  in 
the  possession  of  the  a  PRO  conducting  a  review.  The  period  of  ex- 
clusion for  individuals  (but  not  entities)  would  be  equal  to  the 
period  during  which  access  was  denied  and  an  additional  period  not 
to  exceed  90  days  as  set  by  the  Secretary. 

The  Committee  recognizes  that  the  Secretary's  regulations  imple- 
menting section  1128(b)(12)  must  carefully  balance  the  interests  of 
federal  and  state  programs  in  obtaining  necessary  information  and 
the  interests  of  providers  and  practitioners  in  protecting  sensitive 
patient  care  information  from  unauthorized  or  improper  disclosure. 
Individuals  and  entities  should  have  reasonable  opportunity  to  de- 
termine that  any  request  for  information  comes  from  a  source  of 
proper  authority  and  to  seek  clarification  of  that  authority  without 
fear  that  sanction  proceedings  will  be  commenced  prematurely. 

Authority  to  exclude  for  failure  to  take  certain  corrective  actions 
(section  im(b)(lS)) 

The  Secretary  would  be  authorized  to  exclude  any  hospital  which 
fails  to  comply  substantially  with  a  corrective  action  necessary  to 
prevent  or  correct  inappropriate  admissions  or  practice  patterns 
under  the  prospective  payment  system,  if  required  to  do  so  under 
the  provisions  of  section  1886(f)(2)  pertaining  to  the  review  and  rec- 
ommendations of  a  PRO.  This  provision  clarifies  the  sanctions 
available  under  current  law  and  extends  them  to  include  exclusion 
from  the  State  health  care  programs. 

The  Committee  intends  that,  in  making  a  determination  to  ex- 
clude an  individual  or  entity  pursuant  to  paragraph  (6)(B)  of  sec- 
tion 1128(b),  the  Secretary  shall  make  such  determination  in  ac- 
cordance with  the  procedures  of  section  1156  if  the  Secretary  deter- 
mines that  Peer  Review  Organizations  have  primary  responsibility 
for  review  of  the  items  or  services  at  issue.  The  Committee  believes 
that,  where  applicable,  PRO  review  is  the  appropriate  means  to  de- 
termine whether  the  furnishing  of  items  of  services  has  failed  to 
meet  professionally  recognized  standards  and  believes  that  it  would 
be  not  be  appropriate  for  the  Secretary  to  make  such  a  determina- 
tion independently  of  the  primary  mechanism  created  by  Congress 
for  that  purpose. 

Authority  to  Exclude  for  Default  on  Health  Education  Loan  or 
Scholarship  Obligations  (section  1128(hXH)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  who 
is  in  default  on  repayment  of  scholarship  obligations  or  loans  for 
health  education  that  have  been  made  or  secured  in  whole  or  in 
part  by  the  Secretary.  The  Secretary  may  not  exclude  an  individ- 
ual for  default  unless  the  Department  has  echausted  all  reasonable 
alternatives  available  to  it  to  secure  repayment.  In  addition,  the 
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Secretary  may  not  exclude  any  physician  for  default  if  the  State 
requests  that  the  physician  not  be  excluded  on  the  grounds  that  he 
or  she  is  the  sole  community  physician  or  the  sole  source  of  essen- 
tial specialized  services  in  a  community.  In  determining  whether  to 
exclude  a  physician  for  default,  the  Secretary  is  required  to  take 
into  account  the  effect  of  exclusion  on  access  by  Medicare  and  Med- 
icaid beneficiaries  to  covered  physician  services. 

The  Committee  emphasizes  that  exclusion  is  a  remedy  of  last 
resort  for  collecting  outstanding  loan  obligations.  The  Secretary  is 
expected  to  use  alternative  administrative  tools  whenever  feasible. 
For  example,  the  Secretary  should  explore  the  feasibility  of  deduct- 
ing overdue  loan  obligations  from  amounts  that  Medicare  or  Medic- 
aid would  otherwise  pay  for  services  rendered  by  the  defaulting 
practitioner.  Similarly,  civil  authority  in  the  tax  code,  administered 
by  the  Attorney  General,  could  be  used  to  deduct  loan  obligations 
from  t£ix  refunds  to  individuals  in  default. 

Due  process  (sections  1128  (c),  (d),  (e),  (f)  and  (g)) 

All  mandatory  and  permissive  exclusions  under  sections  1128 
and  11 28 A  would  be  effective  at  such  time,  and  upon  such  reasona- 
ble notice  to  the  public  and  to  the  individual  or  entity  to  be  ex- 
cluded, as  may  be  specified  in  regulation.  An  exclusion  would  be 
effective  on  or  after  the  effective  date  specified  by  the  notice  of  the 
exclusion. 

In  order  to  avoid  disruptions  in  care  that  would  be  harmful  to 
patients,  and  to  permit  an  orderly  transfer  to  another  provider, 
pajmient  to  an  excluded  provider  would  normally  be  permitted 
under  Medicare,  Medicaid,  and  the  other  State  health  care  pro- 
grams, for  up  to  30  days  for  inpatient  institutional  services  fur- 
nished to  an  individual  admitted  prior  to  the  exclusion,  and  for 
home  health  services  or  hospice  care  furnished  pursuant  to  a  plan 
of  care  established  before  the  date  of  the  exclusion.  However,  the 
Secretary  could  stop  payments  for  such  patients  sooner  than  thirty 
days  after  exclusion  if  the  Secretary  concluded  that  the  risk  to  the 
health  or  safety  of  the  patients  was  sufficiently  serious  to  warrant 
a  more  immediate  transfer  to  a  different  provider. 

Under  the  bill,  the  notice  of  the  exclusion  under  sections  1128  or 
11 28 A  would  be  required  to  state  the  earliest  date  on  which  the  in- 
dividual or  entity  could  apply  for  reinstatement  in  Medicare,  Med- 
icaid, and  the  other  State  health  care  programs.  The  period  could 
not  be  less  that  five  years  in  the  case  of  a  mandatory  exclusion 
under  section  1128(a),  unless  the  Secretary  has  exercised  his  au- 
thority to  waive  exclusion  in  the  case  of  a  sole  community  physi- 
cian or  a  practitioner  or  entity  that  is  the  sole  source  of  essential 
specialized  services  in  a  community.  For  individuals  excluded 
under  section  1128(b)(12),  the  period  of  exclusion  is  the  period 
during  which  the  Secretary  was  denied  immediate  access  plus  an 
additional  period,  not  to  exceed  90  days,  as  determined  by  the  Sec- 
retary. In  the  case  of  all  exclusions  other  than  those  under  1128(a) 
and  1128(b)(12),  the  Committee  intends  that,  in  setting  the  period  of 
exclusion,  the  Secretary  will  take  into  consideration  such  factors  as 
the  seriousness  of  the  offense,  the  impact  of  both  the  offense  and 
the  exclusion  on  beneficiaries,  and  any  mitigating  circumstances. 
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such  as  the  availability  of  alternate  providers  of  needed  health  care 
services. 

The  individual  or  entity  excluded  under  Section  1128  would  be 
entitled  to  resonable  notice  and  opportunity  for  a  hearing  by  the 
Secretary  after  the  notice  of  exclusion,  and  to  judicial  review  of  the 
Secretary's  final  decision.  These  are  the  same  notice  and  post-ter- 
mination hearing  requirements  provided  under  current  law  in  sec- 
tions 1862(d),  1128  and  1156  of  the  Social  Security  Act. 

There  are  currently  several  different  procedural  regulations  gov- 
erning the  various  provisions  available  to  the  Secretary  to  sanction 
individuals  and  entities.  Although  similar  in  many  respects,  the 
regulations  also  vary  sufficiently  that  there  exists  a  possibility  of 
confusion  on  the  part  of  affected  parties.  Since  the  Committee  bill 
consolidates  these  authorities,  and  the  Committee  understands 
their  administration  will  be  consolidated  under  the  responsibility 
of  the  Inspector  General,  the  Committee  intends  that  the  Secretary 
promulgate,  to  the  extent  possible,  a  uniform  set  of  procedural  reg- 
ulations. 

The  provisions  of  section  205(h)  of  the  Social  Security  Act  have 
been  expressly  incorporated  in  the  bill  to  make  clear  that  the 
review  process  provided  for  in  the  bill  shall  be  the  exclusive  means 
of  review  for  questions  arising  under  this  section  (and  under  sec- 
tions 1128A  and  1156). 

The  Secretary  would  be  required  to  notify  promptly  the  appropri- 
ate State  agencies  of  an  exclusion  from  Medicare  under  sections 
1128  or  1128A.  Each  State  would  be  required  to  exclude  or  other- 
wise bar  an  excluded  individual  or  entity  from  its  State  health  care 
programs  for  the  same  period  as  the  Medicare  exclusion,  unless  the 
State  requested  and  received  a  waiver  from  the  Secretary,  based  on 
a  judgment  that  the  exclusion  will  result  in  program  beneficiaries' 
not  having  adequate  access  to  appropriate  services. 

An  individual  or  entity  excluded  from  participation  under  sec- 
tion 1128  or  section  11 28 A  would  be  permitted  to  apply  to  the  Sec- 
retary for  reinstatement  under  Medicare  and  the  State  health  care 
program  after  the  period  of  exclusion  specified  in  the  notice  and  at 
such  other  times  as  the  Secretary  may  provide  in  regulation.  The 
Secretary  could  reinstate  such  individual  or  entity  if  the  Secretary 
determined  that  there  was  no  basis  for  a  continuation  of  the  exclu- 
sion and  there  were  reasonable  assurances  that  the  types  of  actions 
which  were  the  basis  for  the  original  exclusion  had  not  recurred 
and  would  not  recur.  In  making  this  determination,  the  Secretary 
would  consider  the  conduct  of  the  applicant  which  occurred  after 
the  date  of  the  notice  of  exclusion  or  conduct  which  was  unknown 
to  the  Secretary  at  the  time  of  the  exclusion.  The  Committee  in- 
tends that  the  Secretary  set  forth  in  regulation  the  frequency  with 
which  applications  for  reinstatement  can  be  made  in  order  to  pre- 
clude unduly  repetitious  submissions. 

The  Committee  bill  maintains  current  law  by  providing  that  the 
decision  of  whether  or  not  to  grant  an  applicant  s  request  for  rein- 
statement is  vested  by  law  in  the  Secretary's  discretion  and  thus  is 
not  subject  to  judicial  review. 

The  Committee  bill  broadly  defines  the  term  "conviction"  for  the 
purposes  of  both  the  mandatory  and  permissive  exclusions  under 
section  1228.  This  definition  reflects  current  law  with  respect  to  ex- 
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isting  section  1228Ca)  and  encompasses  all  dispositions  of  criminal 
matters  in  which  (1)  a  judgment  of  conviction  has  been  entered  in  a 
Federal,  State,  or  local  court,  regardless  of  whether  there  is  an 
appeal  pending  or  whether  the  judgment  of  or  other  record  of  con- 
viction has  been  expunged;  (2)  there  has  been  a  finding  of  guilt  by 
a  Federal,  State,  or  local  court;  (3)  a  plea  of  guilty  or  nolo  conten- 
dere has  been  accepted  by  a  Federal,  State  or  local  court;  or  (4)  the 
individual  has  entered  into  participation  in  a  first  offender,  de- 
ferred adjudication,  or  other  problems  where  judgment  of  convic- 
tion has  been  withheld,  regardless  of  whether  that  individual  en- 
tered a  formal  plea  of  guilty  or  nolo  contendere. 

Under  current  practice,  the  Secretary  has  delegated  all  existing 
suspension,  exclusion,  and  civil  monetary  penalty  authorities  to  the 
Department's  Inspector  General.  The  Committee  believes  that  this 
delegation  of  authority  by  the  Secretary  is  entirely  consistent  with 
the  statutory  mandate  of  the  HHS  Inspector  General  (42  U.S.C.  sec- 
tion 3521,  et  seq.)  and  has  resulted  in  the  efficient  administration  of 
these  authorities.  The  Committee  expects  the  Secretary  both  to 
continue  this  existing  practice  and  to  delegate  all  new  statutory  ex- 
clusion authorities  created  by  this  bill  to  the  Department's  Inspec- 
tor General. 

Civil  Monetary  Penalties  (section  3) 

Under  current  law,  the  Secretary  is  authorized  to  impose  a  civil 
monetary  penalty  (of  up  to  $2,000  per  item  or  service),  plus  an  as- 
sessment of  twice  the  amount  claimed,  or  any  person  who  files  a 
claim  for  a  medical  or  other  item  or  service  that  the  person  knew 
or  had  reason  to  know  was  not  provided  as  claimed.  Current  law, 
in  section  1128(c),  also  authorizes  the  Secretary  to  exclude  a  person, 
against  whom  a  civil  money  penalty  or  assessment  has  been  im- 
posed, from  Medicare  and  to  direct  his  exclusion  from  Medicaid. 
The  Committee  bill  consolidates  and  clarifies  these  authorities,  and 
expands  the  grounds  for  penalties  and  exclusion. 

The  bill  makes  several  clarifying  amendments  to  the  civil  mone- 
tary penalty  statute.  First,  the  bill  amends  the  statute  to  make  ac- 
tionable those  claims  a  person  knew  or  had  reason  to  know  were 
"false  and  fraudulent".  This  amendment  is  intended  to  clarify  that 
the  scope  of  the  statute  includes  such  conduct  as  double  billing,  but 
is  not  intended  to  change  the  current  standard  of  proof  regarding 
the  requirement  that  a  person  knew  or  had  reason  to  know  the 
claim  was  wrongful. 

The  bill  further  clarifies  the  statute  by  expressly  providing  that 
the  submission  of  claims  for  physicians  services,  or  for  items  or 
services  incident  to  a  physicians  services,  which  are  furnished  or 
supervised  by  a  non-licensed  physician  are  actionable  under  the 
statute.  In  addition,  the  bill  expands  the  statute's  scope  to  encom- 
pass claims  for  such  items  or  services  where  the  physician's  license 
was  obtained  through  material  misrepresentations  (such  as  cheat- 
ing on  a  licensure  exam),  or  where  the  physician  falsely  represent- 
ed to  the  patient  that  he  or  she  was  board-certified  in  a  medical 
specialty. 

The  Committee  bill  makes  subject  to  civil  monetary  penalties  the 
act  of  submitting,  or  causing  to  be  submitted,  claims  for  payment 
under  a  program  during  a  period  when  the  person  furnishing  the 
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services  is  excluded  from  participation  in  that  program.  The  pur- 
pose of  this  provision  is  to  clarify  that  civil  monetary  penalties  are 
applicable  in  cases  where  claims  are  filed  by  beneficiaries  because 
an  excluded  individual  or  entity  failed  to  inform  them  of  the  exclu- 
sion. In  these  circumstances,  it  is  the  excluded  individual  or  entity, 
and  not  the  beneficiary,  who  would  be  subject  to  penalties. 

Under  current  law,  civil  money  penalties  apply  to  any  individual 
or  entity  who  causes  to  be  presented  to  any  person  a  request  for 
pa3anent  in  violation  of  an  agreement  with  a  State  Medicaid 
agency  not  to  charge  a  person  for  an  item  or  service  in  excess  of 
the  amount  of  allowable  payment  under  the  State's  Medicaid  plan. 
The  Committee  bill  clarifies  that  this  applies  not  only  to  those  pro- 
viders who  have  a  formal  agreement  with  the  State  Medicaid 
Agency,  but  to  any  providers  participating  in  the  State's  Medicaid 
program.  All  participating  providers  are  subject  to  the  general 
State  plan  requirement  that  they  accept  Medicaid  payment  rates 
as  payment  in  full  for  services  rendered.  Providers  that  bill  Medic- 
aid patients  for  any  amounts  (other  than  copayments  required 
under  the  State  Medicaid  plan)  with  respect  to  covered  services  are 
subject  to  civil  money  penalties. 

The  Committee  bill  authorizes  the  Secretary  to  impose  civil  mon- 
etary penalities  and  exclusion  on  any  individual  or  entity  that 
gives  information  to  any  person  concerning  Medicare  coverage  for 
inpatient  hospital  services  under  prospective  payment  that  the  in- 
dividual or  entity  knows  or  has  reason  to  know  is  false  or  mislead- 
ing, or  that  could  reasonably  be  expected  to  influence  the  decision 
as  to  when  to  discharge.  The  amount  of  the  civil  monetary  penalty 
is  set  at  $15,000  for  each  individual  with  respect  to  whom  false  or 
misleading  information  was  given.  The  purpose  of  this  provision  is 
to  deter  hospitals  from  improperly  charging  Medicare  beneficiaries 
for  inpatient  services  covered  by  Medicare  and  included  in  the  pro- 
spective payment  rate.  The  provision  is  also  intended  to  deter  hos- 
pitals operating  under  prospective  pajmient,  their  employees,  or 
others  from  providing  their  Medicare  patients  with  false  or  mis- 
liading  information  that  is  intended  to  encourage  premature  dis- 
charge to  the  financial  advantage  of  the  hospital. 

The  Committee  notes  a  clarification  of  intent  with  respect  to  the 
definition  of  "item  of  service"  in  section  1128A(h)(3)  of  the  current 
statue.  Since  the  enactment  of  the  civil  monetary  penalty  statute, 
the  Congress  has  enacted  the  prospective  payment  system  (PPS)  for 
inpatient  hopital  services  furnished  under  Medicare  (section  1886 
of  the  Social  Security  Act).  Consequently,  hospitals  now  bill  Medi- 
care for  a  hospital  inpatient  stay  and  receive  a  pajmient  that  en- 
compasses all  the  hospital  inpatient  services  furnished  during  that 
stay.  This  change  in  the  mechanism  and  documentation  by  which 
hospitals  make  claims  for  services  under  PPS  does  not  affect  their 
status  as  claims  for  items  or  services  within  the  meaning  of  section 
11 28 A.  Other  examples  of  information  that  hospitals  provide  under 
PPS  that  may  constitute  a  claim  include  diagnostic  and  procedural 
information,  cost  reports,  reports  on  the  numbers  and  time  alloca- 
tion of  interns  and  residents,  and  length  of  stay  information. 

Under  the  bill,  the  Secretary's  authority  to  exclude  a  person 
against  whom  a  civil  monetary  penalty  or  assessment  is  imposed 
would  be  relocated  from  section  1128  to  section  11 28 A.  The  intent 
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of  this  change  is  to  make  explicit  the  policy  that  the  Secretary  may 
use  a  single  administrative  procedure  both  for  imposition  of  penal- 
ties and  assessments  and  for  exclusions. 

The  Committee  bill,  in  the  new  section  1128(bK7),  would  also  au- 
thorize the  Secretary  to  exclude  an  individual  or  entity  who  com- 
mits an  act  that  would  be  a  basis  for  a  civil  money  penalty  under 
section  11 28 A.  Thus,  the  Committee  bill  would  give  the  Secretary 
two  alternative  procedures  for  exclusion.  The  Secretary  could  use 
section  1128,  which  does  not  involve  civil  money  penalties  and  for 
which  the  opportunity  for  hearing  follows  the  notice  of  exclusion, 
or  could  use  section  11 28 A,  which  combines  actions  for  exclusion 
and  civil  money  penalties  and  which  offers  an  opportunity  for 
hearing  prior  to  the  exclusion  and  penalty.  It  is  the  Committee's 
intent,  however,  that  the  Secretary  choose  one  or  the  other  alterna- 
tive in  each  instance  and  that  the  Secretary  not  subject  an  individ- 
ual or  entity  to  both  procedures  on  the  same  set  of  facts. 

By  consolidating  the  exclusion  and  penalty  provisions  in  section 
1128A,  the  bill  would  also  provide  a  single  forum  for  judicial 
review  of  such  penalties,  assessments  and  exclusions.  Under  cur- 
rent law,  civil  monetary  penalties  and  assessments  are  subject  to 
review  by  the  Courts  of  Appeals;  whereas,  exclusions  based  on 
them  under  section  1128  are  subject  to  review  under  section  205(g) 
in  the  District  Courts.  This  bill  would  consolidate  review  in  the 
Courts  of  Appeals. 

Under  the  bill,  the  Secretary  would  not  be  permitted  to  initiate 
an  action  under  the  civil  monetary  penalty  provisions  later  than 
six  years  after  a  claim  had  been  presented.  This  is  the  same  period 
provided  in  the  False  Claims  Act  (31  U.S.C.  3731).  In  addition,  the 
section  clarifies  that  actions  may  be  initiated  either  by  serving  no- 
tices by  any  means  authorized  by  Rule  4,  Federal  Rules  of  Civil 
Procedure,  including  mailing  notices  by  registered  or  certified  mail, 
or  by  delivery  to  the  respondent. 

The  Committee  bill  would  increase  a  State's  share  of  funds  col- 
lected under  the  civil  monetary  penalty  statute  in  cases  involving 
Medicaid  claims.  Under  current  law,  the  State  recovers  only  its 
share  of  the  Medicaid  funds  actually  paid  as  a  result  of  false 
claims.  Under  the  bill,  the  State  would  be  paid  a  portion  of  the 
total  amount  collected  under  the  civil  monetary  penalty  statute,  in 
proportion  to  its  share  of  the  amount  it  paid  for  the  claims  on 
which  the  amount  collected  is  based.  The  intent  of  this  provision  is 
to  encourage  States  to  develop  and  refer  civil  monetary  penalty 
cases  to  the  Secretary,  and  to  recompose  them  for  their  investiga- 
tive and  support  services  in  civil  monetary  penalty  cases. 

The  bill  would  authorize  the  Secretary  to  issue  and  enforce  sub- 
poenas with  respect  to  civil  monetary  penalty  proceedings  to  the 
same  extent  the  Secretary  has  such  authority  in  other  Medicare 
and  Medicaid  matters.  The  Secretary  may  delegate  this  authority 
to  the  Inspector  General  for  use  in  an  investigation. 

If  the  Secretary  has  evidence  that  any  person  has  engaged,  is  en- 
gaging, or  is  about  to  engage  in  any  activity  which  makes  the 
person  subject  to  a  civil  monetary  penalty,  the  Secretary  would  be 
permitted  to  bring  an  action  in  District  Court  to  enjoin  such  activi- 
ty or  to  enjoin  such  persons  from  concealing,  removing,  encumber- 
ing, or  disposing  of  assets  which  may  be  required  in  order  to  pay  a 
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civil  monetary  penalty,  or  to  seek  other  appropriate  relief,  includ- 
ing receivership.  This  provision  is  modeled  on  the  injunctive  au- 
thorities of  other  government  agencies  with  anti-fraud  responsibil- 
ities, namely,  the  Securities  and  Exchange  Commission  (See  15 
U.S.C.  77t)  and  the  Federal  Trade  Commission  (See  15  U.S.C.  53(b)). 
It  is  intended  that  District  Courts  will  grant  the  Secretary  appro- 
priate relief  based  upon  evidentiary  showings  which  are  no  more 
burdensome  than  evidentiary  showings  required  of  those  agencies. 

Criminal  Penalties  for  Acts  Involving  Medicare  and  State  Health 
Care  Programs  (section  4) 

The  Committee  bill  would  relocate  the  kickback,  bribe  and  false 
statements  provisions  of  Medicare  (currently  Section  1877)  and 
Medicaid  (currently  Section  1909)  into  a  new  section  1128B.  The 
scope  of  these  provisions  would  be  broadened  to  encompass  offenses 
against  the  Title  V  Maternal  and  Child  Health  Services  Block 
Grant  Program  and  the  Title  XX  Social  Services  Block  Grant  Pro- 
gram. The  bill  would  also  extend  criminal  penalties  to  persons  who 
present,  or  cause  to  be  presented,  claims  for  physician's  services 
under  Medicare  or  a  State  health  care  program  when  the  person 
knows  that  the  individual  delivering  the  services  was  not  a  licensed 
physician. 

Information  Concerning  Sanctions  Taken  by  State  Licensing  Au- 
thorities Against  Health  Care  Practitioners  and  Providers  (sec- 
tion 5) 

A  State  would  be  required  to  have  in  effect  a  system  of  reporting 
information  with  respect  to  formal  proceedings  concluded  against 
an  individual  or  entity  by  the  State  licensing  authority. 

The  State  would  be  required  to  maintain  a  reporting  system  on 
any  adverse  actions  taken  by  such  licensing  authority,  including 
any  revocation  or  suspension  of  a  license,  reprimand,  censure  or 
probation;  any  dismissal  or  closure  of  a  proceeding  by  reason  of  the 
practitioner  or  entity  surrendering  the  license  or  leaving  the  State; 
and  any  other  loss  of  license  whether  by  operation  of  law,  volun- 
tary surrender,  or  otherwise.  The  State  would  be  required  to  pro- 
vide the  Secretary,  or  an  entity  designated  by  the  Secretary,  access 
to  such  information  held  by  the  State's  licensing  authorities  as  the 
Secretary  believes  to  be  necessary  to  carry  out  his  responsibilities 
under  the  Social  Security  Act. 

Information  regarding  licensure  actions,  surrenders,  or  losses 
must  be  supplied  to  the  Secretary  or,  under  other  suitable  arrange- 
ments made  by  the  Secretary,  to  another  entity  in  such  a  form  or 
manner  as  determined  by  the  Secretary.  This  information  must  in 
turn  be  disseminated  to:  Federal  agencies  administering  health 
care  programs,  including  the  Department  of  Defense,  the  Veterans* 
Administration,  and  the  Public  Health  Service  within  the  Depart- 
ment of  Health  and  Human  Services;  State  licensing  authorities; 
State  agencies  administering  Medicaid,  Title  V,  or  Title  XX  pro- 
grams; Professional  Review  Organizations;  State  Medicaid  Fraud 
Control  Units;  certain  hospitals  and  other  health  care  entities;  the 
Attorney  General  and  such  other  law  enforcement  officials  as  the 
Secretary  deems  appropriate;  and,  on  request,  to  the  Comptroller 
General.  The  purpose  of  this  dissemination  is  to  enable  these  agen- 
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cies  or  entities  to  determine  the  fitness  of  individuals  to  deliver 
care,  to  protect  the  health  and  safety  of  program  beneficiaries,  and 
to  protect  the  fiscal  integrity  of  the  programs. 

In  the  case  of  hospitals  and  other  health  care  entities,  the  Com- 
mittee bill  requires  only  that  licensure  information  be  disseminat- 
ed to  those  covered  by  the  Health  Care  Quality  Improvement  Act 
of  1986,  P.L.  99-660,  and  only  with  respect  to  physicians  or  other 
health  care  practitioners  that  have  entered  into,  or  may  be  enter- 
ing into,  an  employment  or  affiliation  relationship  with  the  entity, 
or  that  have  applied  for  clinical  privileges  or  appointments  to  the 
medical  staff  of  the  entity.  The  term  "health  care  entity"  is  defined 
for  purposes  of  this  bill  and  section  431  of  the  Health  Care  Quality 
Improvement  Act  of  1986,  42  U.S.C.  section  11151,  to  include  li- 
censed hospitals,  health  maintenance  organizations,  group  medical 
practices,  and  certain  professional  societies  that  follow  formal  peer 
review  processes.  The  Committee  bill  provides  that  any  information 
disseminated  under  this  provision  to  a  hospital  or  other  health  care 
entity  is  deemed  to  be  disclosed  by  the  Secretary  by  section  427  of 
the  Health  Care  Quality  Improvement  Act  of  1986,  42  U.S.C.  sec- 
tion 11137,  and  is  subject  to  the  provisions  of  that  Act,  42  U.S.C. 
sections  11101  et  seq. 

The  Committee  recognizes  that  the  requirements  regarding  licen- 
sure information  under  this  bill  overlap,  to  some  extent,  with  cer- 
tain requirements  of  the  Health  Care  Quality  Improvement  Act  of 
1986,  P.L.  99-660.  That  Act  requires  each  State  Medical  Board  to 
report  to  the  Secretary  of  HHS  when  it  revokes  or  suspends,  or  oth- 
erwise restricts  a  physician's  license,  or  when  it  censures,  repri- 
mands, or  places  on  probation  a  physician,  for  reasons  relating  to 
the  physician's  professional  competence  or  professional  conduct,  or 
when  a  physician  surrenders  a  license  to  it.  These  are  the  principal 
licensure  actions  that  States  are  required  to  report  under  the  Com- 
mittee bill.  The  Health  Care  Quality  Improvement  Act  also  re- 
quires the  Secretary  to  provide  to  hospitals  and  other  health  care 
entities,  upon  request,  information  reported  to  him  under  that  Act 
regarding  a  physician  or  other  licensed  health  care  practitioner 
who  has  or  may  have  an  employment,  or  affiliation  relationship 
with,  or  who  has  applied  for  clinical  privileges  or  an  appointment 
to  the  medical  staff  of,  that  hospital  or  entity.  The  Committee  bill 
requires  the  Secretary  to  provide  specified  licensure  information  to 
hospitals  and  other  health  care  entities,  whether  requested  or  not. 

To  eliminate  any  unnecessary  regulatory  burden  on  State  Boards 
of  Medical  Examiners,  the  Committee  bill  directs  the  Secretary  to 
provide  for  the  maximum  appropriate  coordination  in  the  imple- 
mentation of  the  reporting  requirements  under  the  Committee  bill 
and  those  under  section  422  of  the  Health  Care  Quality  Improve- 
ment Act  of  1986,  42  U.S.C.  section  11132.  The  information  re- 
quired to  be  provided  by  State  Boards  of  Medical  Examiners 
through  the  reporting  system  established  by  the  Secretary  under 
that  Act  (which  may  involve  the  use  of  a  public  or  private  agency 
for  receipt,  storage,  protection  of  confidentiality,  and  dissemination 
of  information)  should  be  structured  to  meet  the  requirements  im- 
posed under  the  Committee  bill,  so  as  to  allow  for  a  single  report 
for  both  purposes. 
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To  protect  both  the  Secretary  and  hospitals  or  other  health  care 
entities  from  duplicate  reporting  burdens,  information  disseminat- 
ed by  the  Secretary  to  health  care  entities  under  the  Committee 
bill  is  considered  to  satisfy  the  requirements  of  section  427  of  the 
Health  Care  Quality  Improvement  Act  of  1986,  42  U.S.C.  section 
11137. 

The  Committee  bill  leaves  to  the  Secretary  the  discretion  to  de- 
termine whether  the  Department  or  some  other  public  or  private 
agency  should  collect,  store,  and  diseminate  the  required  licensure, 
information.  If  the  Secretary  decides  to  use  an  entity  other  than 
the  Department  for  this  purpose,  it  is  incumbent  upon  the  Secre- 
tary to  ensure  that  any  organization  chosen  can  provide  the  infor- 
mation in  a  timely  manner  and  in  such  a  way  as  to  be  useful  to  the 
Secretary  and  other  intended  recipients. 

The  Committee  believes  that  it  would  be  excessively  burdensome 
for  the  Secretary  to  collect  information  on  all  actions  commenced 
or  still  pending  before  a  State  licensure  board.  The  Committee  bill 
therefore  provides  only  for  the  collection  of  information  respecting 
concluded  actions. 

The  Secretary  would  be  required  to  provide  suitable  safeguards 
to  ensure  the  confidentiality  of  the  information  furnished  by  State 
licensing  authorities.  It  is  the  Committee's  expectation  that  these 
safeguards  will  restrict  the  use  of  information  reported  by  State  li- 
censing authorities  for  purposes  directly  related  to  the  performance 
of  legal  reponsibilities  of  the  Secretary,  State  agencies,  and  other 
entities  receiving  information  under  this  section,  and  will  provide 
appropriate  protections  for  the  confidentiality  of  psychiatric  or  psy- 
chological treatment  notes. 

Obligations  of  Health  Care  Practitioners  and  Providers  (section  6) 

The  bill  would  amend  section  1156  of  the  Social  Security  Act, 
which  currently  sets  for  the  obligations  of  physicians  and  other 
practitioners  treating  Medicare  patients  to  provide  quality  of  care 
that  is  medically  necessary  and  appropriately  documented,  and 
which  provides  for  the  exclusion  from  Medicare  of  practitioners 
who,  upon  the  review  and  recommendation  of  a  Peer  Review  Orga- 
nization, are  found  to  have  violated  those  obligations.  The  amend- 
ment would  extend  those  obligations  to  encompass  all  health  care 
services  for  which  payment  may  be  made  under  the  Social  Security 
Act,  not  just  Medicare.  Further,  the  exclusion  authority  would  be 
extended  to  encompass  violations  occurring  in,  and  exclusions 
from,  Medicaid,  the  Title  V  Maternal  and  Child  Health  Block 
Grant,  and  the  Title  XX  Social  Services  Block  Grant. 

Exclusion  Under  the  Medicaid  Program  (section  7) 

The  Committee  bill  clarifies  current  Medicaid  law  by  expressly 
granting  States  the  authority  to  exclude  individuals  or  entities 
from  participation  in  their  Medicaid  programs  for  any  of  the  rea- 
sons that  constitute  a  basis  for  an  exclusion  from  Medicare  under 
sections  1128,  1128A,  or  1866(b)(2)  of  the  Social  Security  Act.  This 
provision  is  not  intended  to  preclude  a  State  from  establishing, 
under  State  law,  and  other  bases  for  excluding  individuals  or  enti- 
ties from  its  Medicaid  program. 
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The  Committee  bill  also  requries  States  to  exclude  from  their 
Medicaid  programs  certan  organizations  or  entities  receiving  Med- 
icaid funds  on  a  prepayment  basis,  whether  as  health  maintenance 
organizations  under  section  1903(m)  or  as  a  case  management 
waiver  under  section  1915(b)(1).  The  State  would  be  required  to  ex- 
clude such  organizations  or  entities  in  either  of  the  following  cases. 

First,  the  organization  or  entity  would  be  required  to  be  excluded 
whenever  a  person  with  an  ownership  or  control  interest  in  the  or- 
ganization or  entity,  or  a  person  who  is  an  officer,  director,  agent, 
or  managing  employee  of  the  organization  or  entity,  has  (1)  been 
convicted  of  a  program-related  crime,  a  crime  relating  to  patient 
abuse,  a  crime  relating  to  fraud  or  financial  abuse,  obstruction  of  a 
criminal  investigation,  or  a  crime  relating  to  a  controlled  sub- 
stance; (2)  been  assessed  a  civil  monetary  penalty;  or  (3)  been  ex- 
cluded from  participation  in  Medicare  or  Medicaid  or  another  State 
health  program.  Exclusion  would  be  required  if  the  Secretary  could 
exclude  such  an  entity  from  Medicare  under  section  1128(b)(8),  re- 
gardless of  whether  the  exclusion  has  actually  taken  place. 

Second,  mandatory  exclusion  would  apply  whenever  a  organiza- 
tion or  entity  has,  directly  or  indirectly,  a  substantial  contractual 
relationship  with  a  person  who  is  convicted,  assessed,  or  excluded 
as  in  the  first  case,  above.  The  purpose  of  this  provision  is  to  ex- 
clude from  Medicaid  organizations  or  entities  from  which  an  un- 
qualified individual  benefits  financially  in  a  substantial  way,  for 
example  through  a  consulting  arrangement,  even  though  the  indi- 
vidual does  not  meet  the  statutory  definition  of  a  person  with  an 
ownership  or  control  interest  or  an  officer,  director,  agent,  or  man- 
aging employee.  The  provision  is  not  intended  to  reach  normal, 
arms-length  commercial  transactions  in  which  a  supplier  or  other 
contractor  happens  to  have  an  employee  who  has  been  convicted  of 
a  crime  but  who  has  no  relationship  with  the  organization  or 
entity. 

Failure  on  the  part  of  the  State  to  exclude  organizations  or  enti- 
ties as  required  by  this  provision  would  result  in  the  loss  of  Federal 
Medicaid  matching  payments  for  any  payments  the  State  makes  to 
any  health  maintenance  organizations  or  case  management  waiv- 
ers. Matching  payments  would  be  disallowed  from  the  date  the  or- 
ganization or  entity  first  begins  receiving  Medicaid  funds  on  a  pre- 
payment basis,  or  on  the  date  the  individual  is  convicted,  assessed, 
or  excluded  as  specified,  whichever  occurs  last. 

In  the  view  of  the  Committee,  the  incentives  for  underserving  in 
order  to  maximize  financial  gain  are  extremely  strong  in  a  Medic- 
aid prepayment  context,  particularly  where  the  proportion  of  Med- 
icaid patients  enrolled  in  a  particular  plan  is  large.  Experience  in 
California  in  the  early  1970's,  and  in  other  States  in  more  recent 
times,  demonstrates  that  Medicaid  patients,  who  are  by  definition 
poor,  are  far  more  vulnerable  than  affluent  consumers  to  the 
denial  of  medically  necessary  care  in  a  prepayment  setting,  and 
that  Medicaid  taxpayer  dollars  are  at  risk  of  being  diverted  to  uses 
other  than  the  delivery  of  medical  services.  In  a  March,  1987, 
report,  the  General  Accounting  Office  cited  the  need  for  careful  at- 
tention to  ownership  and  control  arrangements  and  financial  per- 
formance in  Medicaid  prepaid  plans  in  order  to  prevent  the  diver- 
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sion  of  program  funds.  Medicaid:  Lessons  Learned  From  Arizona's 
Prepaid  Program  (HRD-87-14). 

As  explained  in  the  discussion  of  proposed  section  1128(b)(6)(C), 
above,  the  Committee  bill  establishes,  as  one  of  the  grounds  on 
which  the  Secretary  may  exclude  an  entity  from  the  Medicare, 
Medicaid,  and  other  State  health  care  programs,  the  substantial 
failure  of  a  health  maintenance  organization  or  a  case  manager  to 
provide  medically  necessary  items  and  services  to  Medicaid  benefi- 
ciaries. To  further  assure  that  Medicaid  patients  enrolled  under 
prepayment  arrangements  will  receive  medical  care  that  meets  ac- 
ceptable standards,  and  also  to  protect  the  Medicaid  program  from 
financial  abuse,  this  section  of  the  Committee  bill  would  require 
the  exclusion  of  organizations  or  entities  which  have  associated 
with  them  individuals  against  whom  criminal  or  civil  sanc^tions 
have  been  imposed.  The  purpose  of  this  provision  is  to  induce  these 
organizations  or  entities  to  sever  all  relationships  with  such  indi- 
viduals, and  more  broadly  to  maximize  the  likelihood  that  only  rep- 
utable, legitimate  providers  are  allowed  to  deliver  services  to  Med- 
icaid patients  on  a  prepayment  basis.  The  Secretary  is  without  au- 
thority to  waive  this  provision. 

In  order  to  assure  that  it  will  receive  Federal  Medicaid  matching 
funds  in  connection  with  its  prepayment  arrangements,  a  State 
will  have  to  assure  that  the  organizations  or  entities  with  which  it 
has  contracted  are  not  subject  to  exclusion  under  this  provision. 
The  Committee  expects  that  the  Secretary,  in  implementing  this 
section,  will  direct  the  States  to  screen  all  prepayment  contractors 
for  compliance  with  these  requirements  prior  to  initial  participa- 
tion and  no  less  frequently  than  each  contract  renewal  thereafter. 

Miscellaneous  and  Conforming  Amendments  (section  8) 

The  Committee  bill  would  amend  Titles  V  (Maternal  and  Child 
Health  Services  Block  Grant  Program),  XVIII  (Medicare),  XIX 
(Medicaid)  and  XX  (Social  Services  Block  Grant  Program)  of  the 
Social  Security  Act  to  clarify  that  no  payment  could  be  made  for 
any  item  or  service,  other  than  an  emergency  item  or  service,  fur- 
nished by  an  individual  or  entity  excluded  from  participation  in 
those  programs.  With  respect  to  Titles  V  and  XX,  the  Committee 
bill  also  prohibits  payments  for  items  or  services  provided  at  the 
medical  direction  of  a  physician  who  is  excluded  from  participa- 
tion. With  respect  to  Titles  XVIII  and  XIX,  the  Committee  bill  also 
prohibits  payments  for  items  and  services  made  at  the  medical  di- 
rection or  on  the  prescription  of  a  physician  who  is  excluded  from 
the  program,  but  only  when  the  person  delivering  the  item  or  serv- 
ice knew  or  had  reason  to  know  that  the  physician  was  excluded. 

The  bill  would  amend  Title  XVIII  (Medicare)  to  provide  that  an 
institution  or  agency  would  not  be  entitled  to  separate  notice  and 
an  opportunity  for  a  hearing  under  both  section  1128  and  section 
1866(b)(2)  (termination  of  provider  agreements)  with  respect  to  a  de- 
termination or  determinations  based  on  the  same  underlying  facts 
and  issues. 

The  bill  would  amend  the  Controlled  Substances  Act  to  add  ex- 
clusion from  Medicare  or  a  State  health  care  program  as  a  basis 
for  the  denial,  revocation,  or  suspension  of  registration  to  manufac- 
ture, distribute  or  dispense  a  controlled  substance. 
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Clarification  of  Medicaid  Moratorium  Provisions  of  Deficit  Reduc- 
tion Act  of  1984  (Section  9) 

Section  9  of  the  bill  would  clarify  the  Medicaid  moratorium  pro- 
vision in  section  2373(c)  of  the  Deficit  Reduction  Act  of  1984  (P.L. 
98-369). 

The  history  of  the  Medicaid  moratorium  begins  in  1981.  Under 
section  2171  of  the  Omnibus  Budget  Reconciliation  Act  (OBRA)  of 
1981,  P.L.  97-35,  States  were  given  certain  flexibility  in  structuring 
their  Medicaid  "medically  needy"  programs.  They  were  allowed  to 
limit  coverage  to  certain  categories  of  persons  and  to  vary  the 
scope  and  services  offered.  However,  regulations  implementing  the 
OBRA  1981  provisions  also  permitted  States  to  change  financial  eliw 
gibility  rules  by  allowing  them  to  impose  a  narrower—i.e.,  "more 
restrictive" — standards  and  methodologies  to  evaluate  income  and 
resources  for  Medicaid  eligibility.  The  OBRA  1981  changes  had  not 
given  the  Secretary  the  authority  to  allow  the  States  such  flexibil- 
ity with  regard  to  financial  eligibility  standards  and  methodologies. 

The  Tax  Equity  and  Fiscal  Responsibility  Act  (TEFRA)  of  1982, 
P.L.  97-248,  amended  the  Medicaid  statute  to  clarify  that  Congress 
xlid  not  intend  to  change  the  policies  governing  income  and  re- 
source standards  and  methodologies  for  determining  eligibility  of 
the  medically  needy  from  those  in  effect  prior  to  OBRA  1981.  Sec- 
tion 137(aX8)  of  TEFRA  specified  that  the  methodology  to  be  used 
in  determining  income  and  resource  eligibility  for  the  medically 
needy  must  be  the  same  methodology  used  under  the  relevant  cash 
assistance  program.  However,  because  of  an  overly  literal  interpre- 
tation of  the  requirement  that  non-cash  financial  eligibility  rules 
strictly  follow  those  of  the  relevant  cash  assistance  program,  the 
regulations  implementing  this  provision  led  to  unintended,  and  in 
some  cases,  undesirable  resulte.  States  with  financial  eligibility 
rules  for  their  non-cash  assistance  beneficiaries  that  were  less  re- 
strictive than  the  corresponding  cash  assistance  rules  were  improp- 
erly subjected  to  financial  sanctions  by  the  Secretary. 

The  Deficit  Reduction  Act  (DEFRA)  of  1984,  P.L.  98-369,  did  not 
directly  amend  the  Medicaid  statute  to  allow  the  States  to  use  fi- 
nancial eligibility  standards  and  methodologies  for  their  medically 
needy  programs  that  in  every  case  were  less  restrictive  than  those 
of  the  corresponding  cash  assistance  programs.  Instead,  section 
2373(c)  of  DEFRA  establishes  a  moratorium  period  during  which 
the  Secretary  is  prohibited  from  taking  any  compliance,  disallow- 
ance, penalty,  or  other  regulatory  action  against  a  State  because  a 
State,  in  determining  eligibility  for  non-cash  Medicaid  benefici- 
aries, uses  an  income  or  resource  standard  or  methodology  that  is 
less  restrictive  than  the  applicable  cash  assistance  standard  or 
methodology.  The  Secretary  was  directed  to  report  to  Congress 
within  12  months  of  enactment  of  DEFRA  (July  18,  1984)  on  the 
impact  on  States  and  beneficiaries  of  applying  income  and  re- 
sources standards  and  methodologies  under  the  cash  assistance  pro- 
grams to  non-cash  eligibles.  The  moratorium  on  Secretarial  actions 
against  States  expires  18  months  after  the  submission  of  this 
report.  The  purpose  of  the  DEFRA  moratorium  is  to  give  the  Con- 
gress, the  Secretary,  and  the  States  the  time  and  information  nec- 
essary to  resolve  the  eligibility  policies  at  issue  through  a  statutory 
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change.  The  CJommittee  notes  that  the  Secretary  has  not  yet  sub- 
mitted the  required  report,  and  that  the  moratorium  remains  in 
effect  at  this  time. 

In  January,  1985,  the  Health  Care  Financing  Administration 
(HCFA)  issued  a  Medicaid  Action  Transmittal  (85-1)  to  all  State 
Medicaid  agencies  setting  forth  HCFA's  interpretation  of  the 
DEFRA  moratorium  provision.  The  Transmittal  states  that  the 
moratorium  applies  only  where  the  "existing  approved  State  plan" 
is,  or  would  be,  in  violation  of  the  requirement,  as  interpreted  by 
HCFA,  that  States  apply  the  same  methodology  or  standards  to 
their  non-cash  assistance  Medicaid  beneficiaries.  The  Transmittal 
concludes,  "Since  the  moratorium  applies  only  where  the  existing 
approved  State  plan  is  or  would  be  in  violation  of  the  provisions  of 
section  1902(a)(10)(i)(III)  and  since  Medicaid  eligibility  quality  con- 
trol (MEQC)  reviews  are  conducted  against  the  approved  State 
plan,  the  moratorium  will  have  no  effect  on  MEQC  reviews  or  error 
rates  for  past  or  future  periods." 

This  interpretation  is  erroneous  and  inconsistent  with  the  intent 
of  Congress  in  enacting  the  DEFRA  moratorium.  As  is  evident 
from  the  Joint  Statement  of  Managers  of  the  Committee  of  Confer- 
ence on  DEFRA,  H.  Rep.  98-861,  98th  Cong.,  2nd  Sess.  (1984)  at  pp. 
1366-1368,  the  intent  of  the  moratorium  was  to  protect  States 
whose  non-cash  income  and  resources  policies  were  less  restrictive 
than  the  corresponding  cash  assistance  rules  from  adverse  Federal 
actions.  HCFA's  refusal  to  approve  State  plan  amendments  to 
permit  medically  needy  and  other  non-cash  eligibility  policies  that 
are  less  restrictive  than  corresponding  cash  assistance  methodolo- 
gies or  standards  is  directly  contrary  to  the  intent  of  the  DEFRA 
moratorium. 

A  related  problem  has  also  come  to  the  Committee's  attention. 
When  a  Medicaid  applicant  or  beneficiary  who  owns  his  own  home 
is  admitted  to  a  hospital  or  nursing  home,  the  value  of  the  resi- 
dence continues  to  be  disregarded  in  determing  whether  he  is  eligi- 
ble for  Medicaid,  providing  that  he  intends  to  return  home.  Howev- 
er, if  the  individual  no  longer  intends  to  return  home,  and  if  his 
spouse  or  dependent  becomes  a  countable  resource  that  can  in- 
crease his  resources  beyond  the  allowable  level.  In  the  past,  under 
Federal  Medicaid  policy,  such  an  individual  would  not  lose  Medic- 
aid eligibility  if  he  was  making  a  bona  fide  effort  to  dispose  of  the 
property.  Proceeds  from  the  eventual  sale  of  the  house  could  then 
be  used  to  repay  the  Medicaid  benefits  paid  during  this  period  of 
eligibility  and  to  finance  the  costs  of  the  patient's  continuing  nurs- 
ing home  care  until  he  had  again  reduced  his  countable  resources 
to  the  allowable  level  and  reestablished  eligiblity  for  Medicaid  cov- 
erage. This  "bona  fide  effort  to  sell"  policy  promoted  continuity  of 
care  for  the  nursing  home  resident  in  these  circumstances  and  in- 
creased the  financial  benefit  for  the  State  and  the  Federal  govern- 
ment by  giving  the  resident  enough  time  to  sell  his  residence  at  its 
reasonable  market  value  rather  than  being  forced  to  dispose  of  it 
quickly  at  a  price  that  might  be  well  below  market. 

Recent  administrative  interpretations  by  the  Department  could 
change  this  policy,  forcing  premature  sale  of  the  homes  of  institu- 
tionalized Medicaid  applicants  and  beneficiaries.  For  example,  one 
interpretation  would  require  the  value  of  an  unsold  house  to  be 
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counted  as  an  available  resource  even  though  the  applicant  or  ben- 
eficiary is  making  a  bona  fide  efi'ort  to  dispose  of  it.  Another  inter- 
pretation would  force  premature  sale  of  homes  by  some  nursing 
home  residents  who  still  have  reasonable  expectations  of  returning 
home,  thereby  undermining  the  policy  objective  of  encouraging 
frail  elderly  or  disabled  people  to  avoid  institutionalization  when- 
ever possible. 

The  Committee  bill  clarifies  that  the  moratorium  on  the  Secre- 
tary's compliance,  disallowance,  penalty,  or  other  regulatory  ac- 
tions against  a  State  applies.  The  moratorium  applies  to  State  Med- 
icaid plans,  as  well  as  to  the  operation  or  administration  of  a  Med- 
icaid program  by  a  State  pursuant  to  that  State  plan.  The  morato- 
rium applies  to  State  policies  and  procedures  reflected  in  the  State 
plans;  to  amendments  or  other  changes  in  State  plans  submitted  to 
the  Secretary  at  any  time  before  or  after  enactment;  and  to  State 
operation  or  program  manuals  that  are  submitted  to  the  Secretary 
at  any  time  before  or  after  enactment.  The  moratorium  applies  re- 
gardless of  whether  the  Secretary  has  approved,  disapproved,  acted 
upon,  or  not  acted  upon  the  State  plan,  the  amendment  or  other 
change,  or  the  operation  or  program  manual.  The  moratorium  ap- 
plies to  all  States,  including  those  States  operating  plans  pursuant 
to  section  1902(f)  of  the  Social  Security  Act  (relating  to  special  eligi- 
bility rules  for  aged,  blind,  and  disabled  individuals  receiving  Sup- 
plemental Security  income).  The  moratorium  applies  both  to  the 
"medically  needy,  as  defined  in  section  1902(aX10)(C)  of  the  act, 
and  to  the  "optional  categorically  needy,"  as  defined  in  section 
1902(aX10)(A)(ii). 

The  moratorium  applies  to  MECQ  reviews  and  error  rates  and 
other  adverse  regulatory  actions  on  the  Secretary's  part  from  Octo- 
ber 1,  1981,  until  18  months  after  the  secretary  submits  the  report, 
as  originally  required  by  DEFRA,  on  the  appropriateness  of,  and 
the  impact  on  States  and  beneficiaries  of  applying  cash  assistance 
standards  and  methodologies  to  the  medically  needy  and  optional 
categorically  needy  groups. 

Under  the  Committee  bill,  the  DEFRA  moratorium  allows  States 
to  maintain  eligibility  rules  for  non-cash  beneficiaries  that  are  less 
restrictive  than  the  cash  assistance  rules.  For  example,  State 
Medicaid  plans  or  operating  manuals  could  provide  that  medically 
needy  or  optional  categorically  needy  aged,  blind  or  disabled  appli- 
cants in  nursing  homes,  who  have  marginally  excess  resources  on 
the  first  day  of  the  month,  can  still  attain  Medicaid  eligibility 
during  that  month  if  they  deplete  their  excess  resources  during  the 
month,  SSI  rules  notwithstanding.  Similarly,  SSI  does  not  count  re- 
sources worth  up  to  $6,000  if  they  produce  income;  under  its  Medic- 
aid program,  however,  a  State  could  permit  residents  in  nursing 
homes  or  other  institutions  to  keep  income-producing  property 
worth  more  than  $6,000,  especially  real  estate  (including  contracts 
for  deed),  and  use  the  income  produced  to  offset  the  monthly  cost  of 
their  care.  State  plans  could  also  permit  non-cash  beneficiaries  to 
exclude  from  countable  resources  one  car,  regardless  of  its  value  or 
whether  the  car  is  necessary  for  employment  or  regular  medical 
care.  Similarly,  burial  plots  could  be  excluded  as  a  resource  even 
though  the  plots  are  not  intended  solely  for  the  use  by  non-cash 
beneficiaries  or  their  immediate  family  members.  Household  goods 
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and  personal  effects  also  could  be  excluded  even  if  their  equity 
value  exceeds  $2,000.  A  State  plan  or  policy  could  establish  less  re- 
strictive medically  needy  income  levels  for  an  SSI-related  elderly 
couple  than  is  allowed  a  two-person  AFDC-related  household.  Also, 
a  State  plan  could  treat  income  used  to  pay  family  support  pay- 
ments (pursuant  to  court  order  or  agreement  with  a  District  Attor- 
ney) as  unavailable  to  the  payor  for  purposes  of  determining  medi- 
cally needy  eligibility.  A  State  plan  could  permit  exclusion  of  the 
equity  in  non-homestead  property.  A  State  plan  could  permit  use  of 
community  property  laws  or  other  divisions  of  income  and  property 
specified  under  the  State  Medicaid  plan  or  operating  manuals  in 
determinations  of  eligibility  for  medically  needy  aged,  blind  and 
disabled,  as  long  as  such  laws  did  not  make  ineligible  for  Medicaid 
(whether  as  individuals  or  couples)  married  individuals  living  to- 
gether who  otherwise  would  be  eligible. 

Finally,  the  Committee  bill  would  also  restore,  for  the  duration 
of  the  moratorium,  the  previous  Medicaid  policy  in  effect  on  Octo- 
ber 1,  1981,  governing  the  period  when  homeownership  by  an  insti- 
tutionalized individual  is  permitted  and  the  period  of  time  allowed 
for  the  sale  of  the  individual's  home.  The  home-ownership  morato- 
rium would  apply  for  purposes  of  determining  the  eligibility  of 
beneficiaries  and  applicants  who  seek  to  qualify  for  Medicaid  as 
medically  needy  individuals,  as  optional  categorically  needy  indi- 
viduals under  the  special  income  standard  (up  to  300  percent  of  the 
SSI  payment  standard)  for  those  in  medical  institutions,  or  as  other 
optional  categorically  needy  institutionalized  persons. 

Limitation  of  Liability  of  Medicare  Beneficiaries  with  respect  to 
Services  Furnished  by  Excluded  Individuals  and  Entities  (Sec- 
tion 10) 

Under  current  law,  the  Secretary  may  assess  a  civil  monetary 
penalty  against  an  individual  or  entity  that  has  been  excluded 
from  Medicare  and  submits  claims  for  medical  items  or  services  if 
the  Secretary  has  initiated  a  termination  proceeding.  In  addition, 
payment  may  not  be  made  where  the  individual  or  entity  knowing- 
ly and  willfully  made  any  false  statement  or  misrepresentation  in 
requesting  payment.  The  Secretary  may,  after  appropriate  notice, 
also  terminate  a  provider  agreement  if  the  Secretary  determines 
that  the  provider  has  misrepresented  a  material  fact  in  requesting 
payment. 

The  Committee  bill  would  require  that  Medicare  payment  be 
made  for  claims  submitted  by  a  beneficiary  for  services  rendered 
by  an  individual  or  entity  that  has  been  excluded  from  Medicare 
participation  if  the  beneficiary  has  no  knowledge  of,  or  has  no 
reason  to  know  of,  the  exclusion.  The  Secretary  would  be  required 
to  notify  the  beneficiary  of  the  exclusion  of  the  individual  or  entity, 
and  to  specify  in  regulations  a  reasonable  period  of  time  that  the 
Medicare  payments  would  continue. 

The  purpose  of  this  provision  is  to  protect  Medicare  beneficiaries 
from  financial  harm  when  the  excluded  provider  fails  to  inform 
them  of  the  exclusion.  The  Committee  wishes  to  stress  that  individ- 
uals and  entities  excluded  from  Medicare,  as  well  as  the  Secretary, 
have  an  affirmative  obligation  to  notify  all  patients  eligible  for 
Medicare  or  State  health  care  programs  of  the  exclusion  and  the 
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fact  that  the  programs  will  not  make  payment  for  their  services 
during  the  period  of  exclusion. 

Definition  of  Person  With  Ownership  or  Control  Interest  (Section  11) 

Under  current  law,  providers  participating  in  Medicare,  Medic- 
aid, and  the  Title  V  Materal  and  Child  Health  Services  Block 
Grant  must  disclose  to  the  Secretary  and  the  appropriate  State 
agencies  the  identities  of  all  persons  with  "ownership  or  control  in- 
terests." A  person  with  an  ownership  or  control  interest"  in  an 
entity  includes  a  person  who  is  the  owner  of  a  whole  or  part  inter- 
est in  any  mortgage,  deed  of  trust,  note,  or  other  obligation  secured 
(in  whole  or  in  part)  by  the  entity  or  any  property  or  assets  of  the 
entity.  The  person's  interest  must  equal  or  exceed  $25,000  or  5  per- 
cent of  the  total  property  and  assets  of  the  entity.  The  Committee 
bill  would  eliminate  the  $25,000  threshold,  leaving  5  percent  of  the 
entity's  total  property  and  assets  as  the  test  for  this  category  of 
persons  with  '  ownership  or  control  interests." 

Conditional  Approval  of  Renal  Dialysis  Facilities  (Section  12) 

Under  current  law,  the  Secretary  is  authorized  to  terminate 
Medicare  certification  for  a  facility  furnishing  end-stage  renal  dis- 
ease maintenance  dialysis  services,  if  the  facility  is  determined  not 
to  be  in  compliance  with  the  conditions  for  Medicare  coverage  for 
such  facilities.  Such  an  acton  terminates  all  Medicare  payments  for 
current  and  future  patients,  until  the  facility  is  recertified.  Termi- 
nation of  payments  for  current  patients  may  pose  a  serious  risk  to 
these  vulnerable  patients  or  a  substantial  barrier  to  their  access  to 
this  life-saving  procedure.  The  Secretary  may  therefore  be  reluc- 
tant to  exercise  this  termination 'authority,  even  in  cases  of  serious 
failures  to  comply  with  applicable  conditions  for  coverage.  Howev- 
er, the  alternative  of  seeking  to  bring  the  facility  into  compliance 
through  persuasion  and  technical  assistance,  while  continuing 
Medicare  payments,  may  not  be  effective. 

The  Committee  bill  would  give  the  Secretary  an  alternative,  in- 
termediate sanction  of  denying  Medicare  pajnnents  for  new  pa- 
tients, but  continuing  payments  for  existing  patients.  If  the  facili- 
ty's failure  to  comply  with  the  conditions  for  coverage  poses  a  seri- 
ous problem,  and  needs  to  be  corrected  for  the  proper  implementa- 
tion of  the  program,  but  does  not  present  an  immediate  risk  to  the 
health  or  safety  of  the  patients,  the  Secretary  would  effectively  use 
such  a  sanction  to  bring  the  facility  into  compliance  without  dis- 
rupting the  services  for  current  patients. 

The  facility  would  have  to  be  given  a  reasonable  opportunity, 
prior  to  the  imposition  of  this  sanction,  to  correct  its  deficiencies.  If 
a  sanction  were  imposed  under  this  authority,  the  facility  would 
then  have  the  right  to  an  administrative  hearing  and  to  judicial 
review,  in  accord  with  existing  statutory  authorities. 

Fraud  Involving  Medicare  Supplemental  Insurance  (Section  13) 

Current  law  provides  criminal  penalties  for  individuals  who 
"knowingly  or  willfully"  make,  cause  to  make,  or  induce  the 
making  of,  a  false  statement  or  representation  of  a  material  fact 
with  respect  to  the  compliance  of  a  Medicare  supplemental  health 
insurance  policy  with  Federal  standards.  The  Committee  bill  pro- 
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vides  that,  in  order  to  be  subject  to  criminal  penalties,  an  individ- 
ual in  these  circumstances  must  act  "knowingly  and  willfully." 

Standards  for  Anti-Kickback  Provisions  (Section  14) 

Current  law  provides  criminal  penalties  for  individuals  or  enti- 
ties participating  in  Meicare  or  Medicaid  that  knowingly  and  will- 
fully offer,  pay,  solicit,  or  receive  bribes,  kickbacks,  or  rebates 
under  certain  circumstances.  These  actions  are  defined  as  felonies 
and  are  subject,  upon  conviction,  to  fines  of  up  to  $25,000  and  im- 
prisonment for  up  to  5  years.  Sections  4  (c),  (d),  and  (e)  of  the  Com- 
mittee bill  recodify  these  authorities,  now  found  at  sections  1877(d) 
and  1909  of  the  Social  Security  Act,  in  a  new  section  1128B(b). 

It  is  the  understanding  of  the  Committee  that  the  breadth  of  this 
statutory  language  has  created  uncertainty  among  health  care  pro- 
viders as  to  which  commercial  arrangements  are  legitimate,  and 
which  are  prescribed.  Neither  the  Attorney  General  nor  the  Inspec- 
tor General  of  the  Department  of  Health  and  Human  Services  has 
issued  any  regulations  which  would  offer  guidance  to  health  care 
providers  in  this  regard.  The  Committee  bill  therefore  directs  the 
Secretary,  in  consultation  with  the  Attorney  General,  to  promul- 
gate regulations  specifying  payment  practices  that  will  not  be  sub- 
ject to  criminal  prosecution  under  the  new  section  1128B(b)  and 
that  will  not  provide  a  basis  for  exclusion  from  participation  in 
Medicare  or  the  State  health  care  programs  under  the  new  section 
1128(bX7).  These  regulations  must  be  published  in  final  form  within 
two  years  after  enactment  of  this  Act.  In  order  to  assure  adequate 
time  for  public  comment  and  agency  consideration  of  those  com- 
ments, the  Committee  bill  requires  the  Secretary  to  publish  a  pro- 
posed rule  within  one  year  after  enactment. 

The  Committee  expects  that  the  Secretary  will  consult  with  af- 
fected provider,  practitioner,  supplier,  and  beneficiary  representa- 
tives before  publishing  proposed  rules,  and  that  the  rules  will,  to 
the  extent  practical,  contain  criteria  relative  to  prevalent  contro- 
versies or  ambiguities  under  the  law  in  addition  to  any  generic  cri- 
teria that  might  apply  to  business  arrangements  generally. 

The  Committee  also  believes  that  a  mechanism  for  periodic 
public  input  is  necessary  to  ensure  that  the  regulations  remain  rel- 
evant in  light  of  changes  in  health  care  delivery  and  payment  and 
to  ensure  that  published  interpretations  of  the  law  are  not  imped- 
ing legitimate  and  beneficial  activities.  Accordingly,  the  Committee 
expects  that  the  Secretary  will  formally  re-evaluate  the  anti-kick- 
back regulations  on  a  periodic  basis  and,  in  so  doing,  will  solicit 
public  comment  at  the  outset  of  the  review  process. 

Effective  dates  (Section  15) 

In  general,  the  amendments  made  by  this  bill  would  become  ef- 
fective 15  days  after  enactment.  They  would  not  apply  to  exclusion 
or  civil  monetary  penalty  proceedings  that  are  commenced  before 
this  effective  date.  The  provisions  establishing  mandatory  five-year 
minimum  exclusion  periods  for  conviction  of  certain  crimes  would 
be  convictions  occurring  on  or  after  the  date  of  enactment. 

The  provisions  of  the  bill  requiring  States  to  report  information 
on  licensure  actions  to  the  Secretary  would  be  effective  with  re- 
spect to  Medicaid  payments  for  calendar  quarters  beginning  more 
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than  30  days  after  enactment,  whether  or  not  final  regulations 
have  been  issued,  unless  the  Secretary  determines  that  State  legis- 
lation (other  than  appropriations  legislation)  is  required.  In  such  a 
case,  the  State  would  not  be  considered  to  have  failed  to  meet  the 
requirements  before  the  first  day  of  the  first  calendar  year  begin- 
ning after  the  close  of  the  first  regular  session  of  the  State  legisla- 
ture that  begins  after  the  date  of  enactment  of  this  Act. 

The  authorization  for  the  Secretary,  in  connection  with  civil 
monetary  penalty  remedies,  to  seek  injunctive  relief  against  the 
disposal  of  assets  would  take  effect  on  enactment. 

The  bar  on  certain  physician  misrepresentations  for  purposes  of 
civil  monetary  penalties  applies  to  claims  for  services  performed  on 
or  after  the  general  effective  date  of  the  bill,  regardless  of  when 
the  misrepresentation  was  made.  The  Committee  notes  that  some 
physician  misrepresentations  are  already  subject  to  sanctions 
under  current  law  and  these  would  not  be  affected  by  the  bill  with 
regard  to  claims  filed  prior  to  enactment.  The  filing  of  claims  for 
physician  services  (or  services  incident  to  physician  services),  where 
the  individual  furnishing  or  supervising  that  service  is  not  licensed 
in  the  State  where  the  service  is  rendered,  is  already  a  violation  of 
the  criminal  provisions  of  the  Social  Security  Act,  if  it  is  done 
knowingly  and  willfully.  This  is  also  a  violation  of  current  section 
1128A,  if  done  knowingly  or  with  reason  to  know.  The  amendments 
in  this  bill  should  not  be  construed  to  mean  that  such  conduct  oc- 
curring prior  to  the  enactment  of  this  legislation  is  not  actionable 
under  these  current  provisions. 

ni.  Budget  Effects  of  the  Bill 

1.  COMMITTEE  COST  ESTIMATE 

In  compliance  with  clause  7(a)  of  Rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made;  the 
Committee  agrees  with  the  cost  estimate  prepared  by  the  Congres- 
sional Budget  Office  which  is  included  below. 

2.  STATEMENT  REGARDING  NEW  BUDGET  AUTHORITY  AND  TAX 
EXPENDITURES 

With  respect  to  clause  2(1X3XB)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  advices  that  the  CJongres- 
sional  Budget  Office  costs  estimate  included  below  indicates  the 
change  in  budget  authority  and  no  or  new  increase  tax  expendi- 
tures as  a  result  of  the  bill. 

3.  COST  ESTIMATE  PREPARED  BY  THE  CONGRESSIONAL  BUDGET  OFFICE 

In  compliance  with  clause  2(1X3XC)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives  requiring  a  cost  estimate  prepared  by  the 
Congressional  Budget  Office,  the  following  report  prepared  by  the 
CBO  is  provided. 
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U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  May  11,  1987. 

Hon.  Dan  Rostenkowski, 

Chairman,  Committee  on  Ways  and  Means, 

U.S.  House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  H.R.  1444,  the  Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1987,  as  ordered 
reported  by  the  Ways  and  Means  Committee  on  May  5,  1987. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes, 
Sincerely, 

Edward  M.  Gramuch, 

Acting  Director. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  H.R.  1444. 

2.  Bill  title:  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987. 

3.  Bill  status:  As  ordered  reported  by  the  Committee  on  Ways 
and  Means  on  May  5,  1987. 

4.  Bill  purpose:  To  amend  titles  XI,  XVIII,  and  XIX  of  the  Social 
Security  Act  to  protect  beneficiaries  under  the  health  care  pro- 
grams of  that  Act  from  unfit  health  care  practitioners,  and  other- 
wise to  improve  the  antifraud  provisions  relating  to  those  pro- 
grams. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  mill 

ions  of  dollars] 

1988  1989 

1990         1991  1992 

Budget  authority  

3  2 

2            2  2 

Outlays  

6  4 

3          3  3 

The  costs  of  this  bill  fall  within  functions  550  and  570. 
Basis  of  Estimate 

The  bill  requires  medical  providers,  states  and  federal  agencies 
to  exchange  information  on  the  medical,  legal  and  financial  con- 
duct of  medical  providers.  The  purpose  of  this  information  ex- 
change is  to  protect  beneficiaries  from  providers  with  criminal,  pa- 
tient abuse,  fraud  and  other  convictions.  In  addition,  the  bill  re- 
quires that  physicians  who  have  defaulted  on  health  education  loan 
or  scholarship  obligations  be  excluded  from  federal  reimbursement 
under  Medicare  and  Medicaid.  The  bill  contains  extensive  fines  and 
penalties  to  see  that  the  provisions  are  enforced.  Finally,  the  bill 
contains  four  minor  provisions  which  clarify  other  areas  of  Medi- 
care and  Medicaid  law  but  have  no  federal  costs.  The  bill  necessi- 
tates exchange  of  data  and  merging  of  information  from  a  number 
of  sources.  Based  on  estimates  of  the  volume  of  data  that  will  be 
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necessary  for  (1)  hospitals  to  exchange  with  state  governments,  (2) 
states  to  exchange  with  the  federal  government  and  (3)  executive 
branch  departments  to  exchange  with  each  other,  CBO  estimates 
that  it  will  be  necessary  to  establish  a  computerized  data  systems. 
This  system,  similar  to  that  established  for  exchange  of  other  types 
of  medical  information,  will  require  federal  and  state  developmen- 
tal and  operating  costs.  The  estimate  assumes  that  these  adminis- 
trative costs  will  be  greatest  in  the  first  two  years  when  computer 
development  and  implementation  costs  will  be  borne.  After  the 
first  two  years,  the  cost  of  the  system  will  be  approximately 
$50,000  per  state  per  year  in  addition  to  $500,000  per  year  in  execu- 
tive branch  costs. 

The  budget  authority  estimates  reflect  the  distribution  of  costs 
between  the  Medicare  and  Medicaid  programs.  Medicaid  budget  au- 
thority would  increase  by  the  increase  in  Medicaid  costs.  Medicare 
budget  authority  would  not  change  significantly  as  a  result  of  the 
additional  Medicare  costs. 

6.  Estimated  cost  to  state  and  local  government:  State  and  local 
medicaid  administrative  costs  will  increase  by  approximately  $1.5 
million  in  1988  and  $1  million  in  subsequent  years. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Donald  Muse. 

10.  Estimate  approved  by:  James  L.  Blum,  Assistant  Director  for 
Budget  Analysis. 

IV.  Other  Matters  Required  To  Be  Discussed  Under  the  Rules 

OF  THE  House 

1.  VOTE  OF  THE  COMMITTEE 

In  compliance  with  clause  2(1X2XB)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  following  statement  is  made,  the  bill, 
H.R.  1444,  was  ordered  favorably  reported  to  the  House  of  Repre- 
sentatives by  voice  vote. 

2.  OVERSIGHT  FINDINGS 

Pursuant  to  clause  2(1)(3)(A)  of  Rule  XI  of  the  Rules  of  the  House 
of  Representatives,  the  committee  reports  that  the  need  for  this 
legislation  has  been  confirmed  by  the  oversight  findings  of  the  Sub- 
committee on  Health.  As  noted  in  the  above  Section  on  "Back- 
ground and  Need  for  Legislation,"  the  Greneral  Accounting  Office 
presented  to  the  Subcommittee  its  findings  based  on  its  report  of 
May  1,  1984,  entitled,  "Expanded  Federal  Authority  Needed  to  Pro- 
tect Medicare  and  Medicaid  Patients  from  Health  Practitioners 
Who  Lose  Their  Licenses"  (GAO/HRD-84-53).  In  preparing  the 
report,  the  GAO  reviewed  license  revocations  and  suspensions  in 
three  States  and  followed  up  on  the  practitioners  to  determine 
whether  they  were  still  receiving  Medicare  and  Medicaid  reim- 
bursement. Many  of  the  provisions  included  in  this  legislation  re- 
sulted from  the  recommendations  made  by  the  GAO  as  a  result  of 
their  investigation. 

In  addition,  the  Subcommittee  took  testimony  from  the  Inspector 
General  of  the  Department  of  Health  and  Human  Services  who  has 
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responsibility  for  enforcing  the  fraud  and  abuse  laws  designed  to 
protect  Medicare  and  Medicaid  patients.  The  I.G.  made  recommen- 
dations to  the  Subcommittee  to  expand  current  authority  to  fill 
many  of  the  gaps  in  current  law.  Many  of  these  recommendations 
were  included  in  H.R.  1444. 

The  Subcommittee  on  Health  and  the  Subcommittee  on  Health 
and  the  Environment  of  the  Committee  on  Energy  and  Commerce 
held  a  joint  hearing  on  March  19,  1985,  on  the  Medicare  and  Med- 
icaid Program  and  Patient  Protection  Act  of  1985,  H.R.  1370  and 
the  related  bills,  H.R.  1369  and  H.R.  1091  (Report  99-80,  Part  1). 
The  Medicare  and  Medicaid  Program  and  Patient  Protection  Act  of 
1985,  H.R.  1868,  was  the  successor  bill  to  H.R.  1370  and  H.R.  1369 
in  the  99th  Congress.  The  Committee  bill,  H.R.  1444,  is  in  turn  the 
successor  legislation  to  H.R.  1868.  The  House  suspended  the  rules 
and  passed  the  bill,  H.R.  1868,  on  June  4,  1985. 

On  April  1,  1987,  the  Subcommittee  on  Health  of  the  Committee 
on  Ways  and  Means  met  and  reported  H.R.  1444,  without  amend- 
ment, by  voice  vote,  a  quorum  being  present.  On  May  8,  1987,  the 
Committee  on  Ways  and  Means  met  and  reported  H.R.  1444,  with- 
out amendment,  by  voice  vote,  a  quorum  being  present. 

3.  OVERSIGHT  BY  COMMITTEE  ON  GOVERNMENT  OPERATIONS 

Pursuant  to  clause  2(1X3)(D)  of  Rule  XI  of  the  Rules  of  the  House 
of  Representatives,  no  oversight  findings  have  been  submitted  to 
the  Committee  by  the  Committee  on  Government  Operations. 

4.  INFLATION  IMPACT 

Pursuant  to  clause  2(1X4)  of  Rule  XI  of  the  Rules  of  the  House  of 
Representatives,  the  Committee  states  that  the  reported  bill  will 
have  no  inflationary  impact  on  prices  or  costs  in  the  operation  of 
the  national  economy. 

V.  Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clause  3  of  Rule  XIII  of  the  Rules  of  the 
House  of  Representatives,  changes  in  existing  law  made  by  the  bill, 
as  reported,  are  shown  as  follows  (existing  law  proposed  to  be  omit- 
ted is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic, 
existing  law  in  which  no  change  is  proposed  is  shown  in  roman): 

Social  Security  Act 
««*««*« 

TITLE  V— MATERIAL  AND  CHILD  HEALTH  SERVICES  BLOCK 

GRANT! 

•  ♦»♦♦*♦ 

USE  OF  ALLOTMENT  FUNDS 

Sec.  504.  (a)  Except  as  otherwise  provided  under  this  section,  a 
State  may  use  amounts  paid  to  it  under  section  503  for  the  provi- 
sion of  health  services  and  related  activities  (including  planning, 
administration,  education,  and  evaluation)  consistent  with  its  de- 
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scription  of  intended  expenditures  and  statement  of  assurances 
transmitted  under  section  505. 
(b)  Amounts  described  in  subsection  (a)  may  not  be  used  for — 

(1)  inpatient  services,  other  than  inpatient  services  provided 
to  children  with  special  health  care  needs  or  to  high-risk  preg- 
nant women  and  infants  and  such  other  inpatient  services  as 
the  Secretary  may  approve; 

(2)  cash  payments  to  intended  recipients  of  health  services; 

(3)  the  purchase  or  improvement  of  land,  the  purchase,  con- 
struction, or  permanent  improvement  (other  than  minor  re- 
modeling) of  any  building  or  other  facility,  or  the  purchase  of 
major  medical  equipment; 

(4)  satisfying  any  requirement  for  the  expenditure  of  non- 
Federal  funds  as  a  condition  for  the  receipt  of  Federal  funds; 
Eorl 

(5)  providing  funds  for  research  or  training  to  any  entity 
other  than  a  public  or  nonprofit  private  entity  [.J;  or 

(6)  payment  for  any  item  or  service  (other  than  an  emergency 
item  or  service)  furnished — 

(A)  by  an  individual  or  entity  excluded  from  participa- 
tion in  the  program  under  this  title  pursuant  to  section 
1128  or  section  1128A,  or 

(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician  during  the  period  when  the  physician  is  excluded 
pursuant  to  section  1128  or  section  1128A  from  participa- 
tion in  the  program  under  this  title. 

**««**« 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER  REVIEW 

TABLE  OF  CONTENTS  OF  TITLE 
******* 

Part  A — General  Provisions 
******* 

DISCLOSURE  OF  OWNERSHIP  AND  RELATED  INFORMATION 

Sec.  1124.  (aXD  *  *  * 

******* 

(3)  As  used  in  this  section,  the  term  "person  with  an  ownership 
or  control  interest"  means,  with  respect  to  an  entity,  a  person 
who— 

(AXi)  *  •  * 

(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage, 
deed  of  trust,  note,  or  other  obligation  secured  (in  whole  or  in 
part)  by  the  entity  or  any  of  the  property  or  assets  thereof, 
which  whole  or  part  interest  is  equal  to  or  exceeds  £$25,000 
or]  5  per  centum  of  the  total  property  and  assets  of  the  entity; 
or 
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DISCLOSURE  BY  INSTITUTIONS,  ORGANIZATIONS,  AND  AGENCIES  OF 
OWNERS  AND  CERTAIN  OTHER  INDIVIDUALS  WHO  HAVE  BEEN  CON- 
VICTED OF  CERTAIN  OFFENSES 

Sec.  1126.  (a)  As  a  condition  of  participation  in  or  certification  or 
recertification  under  the  programs  established  by  titles  XVIII,  and 
XIX,  any  hospital,  nursing  facility,  [or  other  institution,  organiza- 
tion, or  agency  shall  be  required  to  disclose  to  the  Secretary  or  to 
the  appropriate  State  agency  the  name  of  any  person  who — 

[(1)  has  a  direct  or  indirect  ownership  or  control  interest  of 
5  percent  or  more  in  such  institution,  organization,  or  agency 
or  is  an  officer,  director,  agent,  or  managing  employee  (as  de- 
fined in  subsection  (b))  of  such  institution,  organization,  or 
agency,  and 

[(2)  has  been  convicted  (on  or  after  the  date  of  the  enact- 
ment of  this  section,  or  within  such  period  prior  to  that  date  as 
the  Secretary  shadl  specify  in  regulations)  of  a  criminal  offense 
related  to  the  involvement  of  such  person  in  any  of  such  pro- 
grams.] or  other  entity  (other  than  an  individual  practitioner 
or  group  of  practitioners)  shall  he  required  to  disclose  to  the 
Secretary  or  to  the  appropriate  State  agency  the  name  of  any 
person  that  is  a  person  described  in  subparagraphs  (A)  and  (B) 
of  section  1128(hX8). 
The  Secretary  or  the  appropriate  State  agency  shall  promptly 
notify  the  Inspector  General  in  the  Department  of  Health  and 
Human  Services  of  the  receipt  from  any  [institution,  organization, 
or  agency]  entity  of  any  application  or  request  for  such  participa- 
tion, certification,  or  recertification  which  discloses  the  name  of 
any  such  person,  and  shall  notify  the  Inspector  General  of  the 
action  taken  with  respect  to  such  application  or  request. 

(b)  For  the  purposes  of  this  section,  the  term  "managing  employ- 
ee" means,  with  respect  to  an  [institution,  organization,  or 
agency,]  entity,  an  individual,  including  a  general  manager,  busi- 
ness manager,  administrator,  and  director,  who  exercises  operation- 
al or  managerial  control  over  the  [institution,  organization,  or 
agency,]  entity,  or  who  directly  or  indirectly  conducts  the  day-to- 
day operations  of  the  [institution,  organization,  or  agency.]  entity. 

******* 

[exclusion  of  certain  INDIVIDUALS  CONVICTED  OF  MEDICARE-  OR 
MEDICAID-RELATED  CRIMES 

[Sec.  1128.  (a)  Whenever  the  Secretary  determines  that  a  physi- 
cian or  other  individual  has  been  convicted  (on  or  after  October  25, 
1977,  or  within  such  period  prior  to  that  date  as  the  Secretary  shall 
specify  in  regulations)  of  a  criminal  offense  related  to  such  individ- 
ual's participation  in  the  delivery  of  medical  care  or  services  under 
title  XVIII,  XIX,  or  XX,  the  Secretary— 

[(1)  shall  bar  from  participation  in  the  program  under  title 
XVIII  each  such  individual  otherwise  eligible  to  participate  in 
such  program; 

[(2)(A)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State 
plan  approved  under  title  XIX  of  the  fact  and  circumstances  of 
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such  determination,  and  (except  as  provided  in  subparagraph 
(B))  require  each  such  agency  to  bar  such  individual  from  par- 
ticipation in  such  plan  for  such  period  as  he  shall  specify, 
which  in  the  case  of  an  individual  specified  in  paragraph  (1) 
shall  be  the  period  established  pursuant  to  paragraph  (1); 

[(B)  may  waive  the  requirement  under  subparagraph  (A)  to 
bar  an  individual  from  participation  in  a  State  plan  under  title 
XIX,  where  he  receives  and  approves  a  request  for  such  a 
waiver  with  respect  to  that  individual  from  the  State  agency 
administering  or  supervising  the  administration  of  such  plan; 
and 

[(3)  shall  promptly  notify  the  appropriate  State  or  local 
agency  or  authority  having  responsibility  for  the  licensing  or 
certification  of  such  individual  of  the  fact  and  circumstances  of 
such  determination,  request  that  appropriate  investigations  be 
made  and  sanctions  invoked  in  accordance  with  applicable 
State  law  and  policy,  and  request  that  such  State  or  local 
agency  or  authority  keep  the  Secretary  and  the  Inspector  Gen- 
eral of  the  Department  of  Health  and  Human  Services  fully 
and  currently  informed  with  respect  to  any  actions  taken  in  re- 
sponse to  such  request. 
[(b)  Whenever  the  Secretary  determines,  with  respect  an  entity, 
that  a  person  who  has  a  direct  or  indirect  ownership  or  control  in- 
terest of  5  percent  or  more  in  the  entity,  or  who  is  an  officer,  direc- 
tor, agent,  or  managing  employee  (as  defined  in  section  1126(b))  of 
such  entity,  is  a  person  described  in  section  1126(a),  the  Secretary — 
[(1)  may  bar  from  participation  in  the  program  under  title 
XVIII,  for  such  period  as  he  may  deem  appropriate,  each  such 
entity  otherwise  eligible  to  participate  in  such  program; 

[(2)  shall  promptly  notify  each  appropriate  State  agency  ad- 
ministering or  supervising  the  administration  of  a  State  plan 
approved  under  title  XIX  of  the  fact  and  circumstances  of  the 
determination,  and  may  require  each  such  agency  to  bar  the 
entity  from  participation  under  the  State  plan  for  such  period 
as  he  specifies,  which  may  not  exceed  the  period  established 
pursuant  to  paragraph  (1);  and 

[(3)  shall  promptly  notify  the  appropriate  State  or  local 
agency  or  authority  having  responsibility  for  the  licensing  or 
certification  of  such  entity  of  the  fact  and  circumstances  of 
such  determination,  request  that  appropriate  investigations  be 
made  and  sanctions  invoked  in  accordance  with  applicable 
State  law  and  policy,  and  request  that  such  State  or  local 
agency  or  authority  keep  the  Secretary  and  the  Inspector  Gen- 
eral of  the  Department  of  Health  and  Human  Services  fully 
and  currently  informed  with  respect  to  any  actions  taken  in  re- 
sponse to  such  request. 
[(c)  Whenever  the  Secretary  makes  a  final  determination  to 
impose  a  civil  money  penalty  or  assessment  against  a  person  (in- 
cluding an  organization,  agency,  or  entity)  under  section  11 28 A  re- 
lating to  a  claim  under  title  XVIII  or  XIX,  the  Secretary— 

[(1)  may  bar  the  person  from  participation  in  the  program 
under  title  XVIII,  and 

[(2)(A)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State 
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plan  approved  under  title  XIX  of  the  fact  and  circumstances  of 
such  determination,  and  (except  as  provided  in  subparagraph 
(B))  may  require  each  such  agency  to  bar  the  person  from  par- 
ticipation in  the  program  established  by  such  plan  for  such 
period  as  he  shall  specify,  which  in  the  case  of  an  individual 
shall  be  the  period  established  pursuant  to  paragraph  (1),  and 
[(B)  may  waive  the  requirement  of  subparagraph  (A)  to  bar 
a  person  from  participation  in  such  program  where  he  receives 
and  approves  a  request  for  such  waiver  with  respect  to  that 
person  from  the  State  agency  referred  to  in  that  subparagraph. 
[(d)  A  determination  made  by  the  Secretary  under  this  section 
shall  be  effective  at  such  time  and  upon  such  reasonable  notice  to 
the  public  and  to  the  person  furnishing  the  services  involved  as 
may  be  specified  in  regulations.  Such  determination  shall  be  effec- 
tive with  respect  to  services  furnished  to  an  individual  on  or  after 
the  effective  date  of  such  determination  (except  that  in  the  case  of 
inpatient  hospital  services,  post-hospital  extended  care  services, 
and  home  health  services  furnished  under  title  XVIII,  such  deter- 
mination shall  be  effective  in  the  manner  provided  in  paragraphs 
(3)  and  (4)  of  section  1866(b)  with  respect  to  terminations  of  agree- 
ments), and  shall  remain  in  effect  until  the  Secretary  finds  and 
gives  reasonable  notice  to  the  public  that  the  basis  for  such  deter- 
mination has  been  removed  and  that  there  is  reasonable  assurance 
that  it  will  not  recur. 

[(e)  Any  person  or  entity  who  is  the  subject  of  an  adverse  deter- 
mination made  by  the  Secretary  under  subsection  (a),  (b),  or  (c) 
shall  be  entitled  to  reasonable  notice  and  opportunity  for  a  hearing 
thereon  by  the  Secretary  to  the  same  extent  as  is  provided  in  sec- 
tion 205(b),  and  to  judicial  review  of  the  Secretary's  final  decision 
after  such  hearing  as  is  provided  in  section  205(g). 

[(f)  For  purposes  of  subsection  (a),  a  phvsician  or  other  individ- 
ual is  considered  to  have  been  "convicted'  of  a  criminal  offense — 
[(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court, 
regardless  of  whether  there  is  an  appeal  pending  or  whether 
the  judgment  of  conviction  or  other  record  relating  to  criminal 
conduct  has  been  expunged; 

[(2)  when  there  has  been  a  finding  of  guilt  against  the  phy- 
sician or  individual  by  a  Federal,  State,  or  local  court; 

[(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physi- 
cian or  individual  has  been  accepted  by  a  Federal,  State,  or 
local  court;  or 

[(4)  when  the  physician  or  individual  has  entered  into  par- 
ticipation in  a  first  offender  or  other  program  where  judgment 
of  conviction  has  been  withheld.] 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  AND  ENTITIES  FROM 
PARTICIPATION  IN  MEDICARE  AND  STATE  HEALTH  CARE  PROGRAMS 

Sec.  1128.  (a)  Mandatory  Exclusion. — The  Secretary  shall  ex- 
clude the  following  individuals  and  entities  from  participation  in 
any  program  under  title  XVIII  and  shall  direct  that  the  following 
individuals  and  entities  be  excluded  from  participation  in  any  State 
health  care  program  (as  defined  in  subsection  (h)): 
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(1)  Conviction  of  program-related  CRiMES.^Any  individ- 
ual or  entity  that  has  been  convicted  of  a  criminal  offense  relat- 
ed to  the  delivery  of  an  item  or  service  under  title  XVIII  or 
under  any  State  health  care  program. 

(2)  Conviction  relating  to  patient  abuse.— Any  individual 
or  entity  that  has  been  convicted^  under  Federal  or  State  law,  of 
a  criminal  offense  relating  to  neglect  or  abuse  of  patients  in 
connection  with  the  delivery  of  a  health  care  item  or  service. 

(b)  Permissive  Exclusion— The  Secretary  may  exclude  the  fol- 
lowing individuals  and  entities  from  participation  in  any  program 
under  title  XVIII  and  may  direct  that  the  following  individuals 
and  entities  be  excluded  from  participation  in  any  State  health  care 
program: 

(1)  Conviction  relating  to  fraud.— Any  individual  or 
entity  that  has  been  convicted,  under  Federal  or  State  law,  in 
connection  with  the  delivery  of  a  health  care  item  or  service  or 
with  respect  to  any  act  or  omission  in  a  program  operated  by  or 
financed  in  whole  or  in  part  by  any  Federal,  State,  or  local  gov- 
ernment agency,  of  a  criminal  offense  relating  to  fraud,  theft, 
embezzlement,  breach  of  fiduciary  responsibility,  or  other  finan- 
cial misconduct. 

(2)  Conviction  relating  to  obstruction  of  an  investiga- 
tion.— Any  individual  or  entity  that  has  been  convicted,  under 
Federal  or  State  law,  in  connection  with  the  interference  with 
or  obstruction  of  any  investigation  into  any  criminal  offense  de- 
scribed in  paragraph  (1)  or  in  subsection  (a). 

(3)  Conviction  relating  to  controlled  substance.— Any 
individual  or  entity  that  has  been  convicted,  under  Federal  or 
State  law,  of  a  criminal  offense  relating  to  the  unlawful  manu- 
facture, distribution,  prescription,  or  dispensing  of  a  controlled 
substance. 

(i)  License  revocation  or  suspension— Any  individual  or 
entity— 

(A)  whose  license  to  provide  health  care  has  been  revoked 
or  suspended  by  any  State  licensing  authority,  or  who  oth- 
erwise lost  such  a  license,  for  reasons  bearing  on  the  indi- 
vidual's or  entity's  professional  competence,  professional 
performance,  or  financial  integrity,  or 

(B)  who  surrendered  such  a  license  while  a  formal  disci- 
plinary proceeding  was  pending  before  such  an  authority 
and  the  proceeding  concerned  the  individual's  or  entity's 
professional  competence,  professional  performance,  or  finan- 
cial  integrity. 

(5)  Exclusion  or  suspension  under  federal  or  state 
HEALTH  CARE  PROGRAM. — Any  individual  or  entity  which  has 
been  suspended  or  ecxcluded  from  participation,  or  otherwise 
sanctioned,  under — 

(A)  Any  Federal  program,  including  programs  of  the  De- 
partment of  Defense  or  the  Veterans'  Administration,  in- 
volving the  provision  of  health  cafe,  or 

(B)  a  State  health  care  program, 

for  reasons  bearing  on  the  individual's  or  entity's  professional 
competence,  professional  performance,  or  financial  integrity. 
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(6)  Claims  for  excessive  charges  or  unnecessary  services 
and  failure  of  certain  organizations  to  furnish  medical- 
LY NECESSARY  SERVICES.— An  individual  or  entity  that  the  Sec- 
retary determines — 

(A)  has  submitted  or  caused  to  be  submitted  bills  or  re- 
quests for  payment  (where  such  bills  or  requests  are  based 
on  charges  or  cost)  under  title  XVIII  or  a  State  health  care 
program  containing  charges  (or,  in  applicable  cases,  re- 
quests for  payment  of  costs)  for  items  or  services  furnished 
substantially  in  excess  of  such  individual's  or  entity's  usual 
charges  (or,  in  applicable  cases,  substantially  in  excess  of 
such  individual's  or  entity's  costs)  for  such  items  or  serv- 
ices, unless  the  Secretary  finds  there  is  good  cause  for  such 
bills  or  requests  containing  such  charges  or  costs; 

(B)  has  furnished  or  caused  to  be  furnished  items  or  serv- 
ices to  patients  (whether  or  not  eligible  for  benefits  under 
title  XVIII  or  under  a  State  health  care  program)  substan- 
tially in  excess  of  the  needs  of  such  patients  or  of  a  quality 
which  fails  to  meet  professionally  recognized  standards  of 
health  care; 

(C)  is- 

(i)  a  health  maintenance  organization  (as  defined  in 
section  1903(m))  providing  items  and  services  under  a 
State  plan  approved  under  title  XIX,  or 

(ii)  an  entity  furnishing  services  under  a  waiver  ap- 
proved under  section  1915(bXl), 

and  has  failed  substantially  to  provide  medically  necessary 
items  and  services  that  are  required  (under  law  or  the  con- 
tract with  the  State  under  title  XIX)  to  be  provided  to  indi- 
viduals covered  under  that  plan  or  waiver,  if  the  failure 
has  adversely  affected  (or  has  a  substantial  likelihood  of 
adversely  affecting)  these  individuals;  or 

(D)  is  an  entity  providing  items  and  services  as  an  eligi- 
ble organization  under  a  risk-sharing  contract  under  sec- 
tion 1876  and  has  failed  substantially  to  provide  medically 
necessary  items  and  services  that  are  required  (under  law  or 
such  contract)  to  be  provided  to  individuals  covered  under 
the  risk-sharing  contract,  if  the  failure  has  adversely  affect- 
ed (or  has  a  substantial  likelihood  of  adversely  affecting) 
these  individuals. 

(7)  Fraud,  kickbacks,  and  other  prohibited  activities.— 
Any  individual  or  entity  that  the  Secretary  determines  had 
committed  an  act  which  is  described  in  section  1128A  or  section 
1128B. 

(8)  Entities  controlled  by  a  sanctioned  individual.— Any 
entity  with  respect  to  which  the  Secretary  determines  that  a 
person — 

(AXi)  with  an  ownership  or  control  interest  (as  defined  in 
section  1124(aX3))  in  that  entity,  or 

(ii)  who  is  an  officer,  director,  agent,  or  managing  em- 
ployee (as  defined  in  section  1126(b))  of  that  entity — 
is  a  person — 
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(B)(i)  who  has  been  convicted  of  any  offense  described  in 
subsection  (a)  or  in  paragraph  (1),  (2),  or  (3)  of  this  subsec- 
tion; 

(ii)  against  whom  a  civil  monetary  penalty  has  been  as- 
sessed under  section  1128A;  or 

(Hi)  who  has  been  excluded  from  participation  under  a 
program  under  title  XVIII  or  under  a  State  health  care 
program. 

(9)  Failure  to  disclose  required  information.— Any  entity 
that  did  not  fully  and  accurately  make  any  disclosure  required 
by  section  1124  or  section  1126. 

(10)  Failure  to  supply  requested  information  on  subcon- 
tractors AND  SUPPLIERS. — Any  disclosing  entity  (as  defined  in 
section  1124(a)(2))  that  fails  to  supply  (within  such  period  as 
may  be  specified  by  the  Secretary  in  regulations)  upon  request 
specifically  addressed  to  the  entity  by  the  Secretary  or  by  the 
State  agency  administering  or  supervising  the  administration  of 
a  State  health  care  program — 

(A)  full  and  complete  information  as  to  the  ownership  of 
a  subcontractor  (as  defined  by  the  Secretary  in  regulations) 
with  whom  the  entity  has  had,  during  the  previous  12 
months,  business  transactions  in  an  aggregate  amount  in 
excess  of  $25,000,  or 

(B)  full  and  complete  information  as  to  any  significant 
business  transactions  (as  defined  by  the  Secretary  in  regula- 
tions), occurring  during  the  five-year  period  ending  on  the 
date  of  such  request,  between  the  entity  and  any  wholly 
owned  supplier  or  between  the  entity  and  any  subcontrac- 
tor. 

(11)  Failure  to  supply  payment  information.— Any  indi- 
vidual or  entity  furnishing  items  or  services  for  which  payment 
may  be  made  under  title  XVIII  or  a  State  health  care  program 
that  fails  to  provide  such  information  as  the  Secretary  or  the 
appropriate  State  agency  finds  necessary  to  determine  whether 
such  payments  are  or  were  due  and  the  amounts  thereof,  or  has 
refused  to  permit  such  examination  of  its  records  by  or  on 
behalf  of  the  Secretary  or  that  agency  as  may  be  neccessary  to 
verify  such  information. 

(12)  Failure  to  grant  immediate  access.— Any  individual 
or  entity  that  fails  to  grant  immediate  access,  upon  reasonable 
request  (as  defined  by  the  Secretary  in  regulations)  to  any  of  the 
following: 

(A)  To  the  Secretary  or  to  the  agency  used  by  the  Secre- 
tary, for  the  purpose  specified  in  the  first  sentence  of  section 
1864(a)  (relating  to  compliance  with  conditions  of  participa- 
tion or  payment). 

(B)  To  the  Secretary  or  the  State  agency,  to  perform  the 
reviews  and  surveys  required  under  State  plans  under  para- 
graphs (26),  (31),  and  (33)  of  section  1902(a)  and  under  sec- 
tion 1903(g). 

(C)  To  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services,  for  the  purpose  of  reviewing  records, 
documents,  and  other  data  necessary  to  the  perfornamce  of 
the  statutory  functions  of  the  Inspector  Gereral. 
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(D)  To  a  State  medicaid  fraud  control  unit  (as  defined  in 
section  1903(q)),  for  the  purpose  of  conducting  activities  de- 
scribed in  that  section. 
(IS)  Failure  to  take  corrective  action.— Any  hospital  that 
fails  to  comply  substantially  with  a  corrective  action  required 
under  section  1886(fX2XB). 

(W  Default  on  health  education  loan  or  scholarship 
OBLIGATIONS. — Any  individual  who  the  Secretary  determines  is 
in  default  on  repayments  of  scholarship  obligations  or  loans  in 
connection  with  health  professions  education  made  or  secured, 
in  whole  or  in  part,  by  the  Secretary  and  with  respect  to  whom 
the  Secretary  has  taken  all  reasonable  steps  available  to  the 
Secretary  to  secure  repayment  of  such  obligations  or  loans, 
except  that  (A)  the  Secretary  shall  not  exlude  pursuant  to  this 
paragraph  a  physician  who  is  the  sole  community  physician  or 
sole  source  of  essential  specialized  services  in  a  community  if  a 
State  requestrs  that  the  physician  not  be  excluded,  and  (B)  the 
Secretary  shall  take  into  account,  in  determining  whether  to  ex- 
clude any  other  physician  pursuant  to  this  paragraph,  access  of 
beneficiaries  to  physician  services  for  which  payment  may  be 
made  under  title  XVIII  or  XIX. 
(c)  Notice  Effective  Date,  and  Period  of  Exclusion. — (1)  An 
exclusion  under  this  section  or  under  section  1128A  shall  be  effec- 
tive at  such  time  and  upon  such  reasonable  notice  to  the  public  and 
to  the  individual  or  entity  excluded  as  may  be  specified  in  regula- 
tions consistent  with  paragraph  (2). 

(2XA)  Except  as  provided  in  subparagraph  (B),  such  an  exclusion 
shall  be  effective  with  respect  to  services  furnished  to  an  individual 
on  or  after  the  effective  date  of  the  exclusion. 

(B)  Unless  the  Secretary  determines  that  the  health  and  safety  of 
individuals  receiving  services  warrants  the  exclusion  taking  effect 
earlier,  an  exclusion  shall  not  apply  to  payments  made  under  title 
XVIII  or  under  a  State  health  care  program  for — 

(i)  inpatient  institutional  services  furnished  to  an  individual 
who  was  admitted  to  such  institution  before  the  date  of  the  ex- 
clusion, or 

(ii)  home  health  services  and  hospice  care  furnished  to  an  in- 
dividual under  a  plan  of  care  established  before  the  date  of  the 
exclusion. 

until  the  passage  of  30  days  after  the  effective  date  of  the  exclusion. 

(3)(A)  The  Secretary  shall  specify,  in  the  notice  of  exclusion  under 
paragraph  (1)  and  the  written  notice  under  section  1128A,  the  mini- 
mum period  (or,  in  the  case  of  an  exclusion  of  an  individual  under 
subsection  (bX2),  the  period)  of  the  exclusion. 

(B)  In  the  case  of  an  exclusion  under  subsection  (a),  the  minimum 
period  of  exclusion  shall  be  not  less  than  five  years,  except  that, 
upon  the  request  of  a  State,  the  Secretary  may  waive  the  exclusion 
under  subsection  (a)(1)  in  the  case  of  an  individual  or  entity  that  is 
the  sole  community  physician  or  sole  source  of  essential  specialized 
services  in  a  community.  The  Secretary's  decision  whether  to  waive 
the  exclusion  shall  not  be  reviewable. 

(C)  In  the  case  of  an  exclusion  of  an  individual  under  subsection 
(bX12),  the  period  of  the  exclusion  shall  be  equal  to  the  sum  of— 
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(i)  the  length  of  the  period  in  which  the  individual  failed  to 
grant  the  immediate  access  described  in  that  subsection,  and 

(ii)  an  additional  period,  not  to  exceed  90  days,  set  by  the  Sec- 
retary. 

(d)  Notice  to  State  Agencies  and  Exclusion  Under  State 
Health  Care  Programs. — (V  Subject  to  paragraph  (2),  the  Secre- 
tary shall  exercise  the  authority  under  subsection  (b)  in  a  manner 
that  results  in  an  individual's  or  entity's  exclusion  from  all  the  pro- 
grams under  title  XVIII  and  all  the  State  health  care  programs  in 
which  the  individual  or  entity  may  otherwise  participate. 

(2)  The  Secretary  shall  promptly  notify  each  appropriate  State 
agency  administering  or  supervising  the  administration  of  each 
State  health  care  program  (and,  in  the  case  of  an  exclusion  effected 
pursuant  to  subsection  (a)  and  to  which  section  S04(aX5)  of  the  Con- 
trolled Substances  Act  may  apply,  the  Attorney  General) — 

(A)  of  the  fact  and  circumstances  of  each  exclusion  effected 
against  an  individual  or  entity  under  this  section  or  section 
1128A,  and 

(B)  of  the  period  (described  in  paragraph  (3))  for  which  the 
State  agency  is  directed  to  exclude  the  individual  or  entity  from 
participation  in  the  State  health  care  program. 

(3XA)  Except  as  provided  in  subparagraph  (B),  the  period  of  the 
exclusion  under  a  State  health  care  program  under  paragraph  (2) 
shall  be  the  same  as  any  period  of  exclusion  under  a  program  under 
title  XVIII 

(B)  The  Secretary  may  waive  an  individual's  or  entity's  exclusion 
under  a  State  health  care  program  under  paragraph  (2)  if  the  Secre- 
tary receives  and  approves  a  request  for  the  waiver  with  respect  to 
the  individual  or  entity  from  the  State  agency  administering  or  su- 
pervising the  administration  of  the  program. 

(e)  Notice  to  State  Licensing  Agencies. — The  Secretary  shall — 

(1)  promptly  notify  the  appropriate  State  or  local  agency  or 
authority  having  responsibility  for  the  licensing  or  certification 
of  an  individual  or  entity  excluded  (or  directed  to  be  excluded) 
from  participation  under  this  section  or  section  1128 A,  of  the 
fact  and  circumstances  of  the  exclusion, 

(2)  request  that  appropriate  investigations  be  made  and  sanc- 
tions invoked  in  accordance  with  applicable  State  law  and 
policy,  and 

(3)  request  that  the  State  or  local  agency  or  authority  keep  the 
Secretary  and  the  Inspector  General  of  the  Department  of 
Health  and  Human  Service  fully  and  currently  informed  with 
respect  to  any  actions  taken  in  response  to  the  response. 

(f)  Notice,  Hearing,  and  Judicial  Review.— (1)  Any  individual 
or  entity  that  is  excluded  (or  directed  to  be  excluded)  from  participa- 
tion under  this  section  is  entitled  to  reasonable  notice  and  opportu- 
nity for  a  hearing  thereon  by  the  Secretary  to  the  same  extent  as  is 
provided  in  section  205(b),  and  to  judicial  review  of  the  Secretary's 
final  decision  after  such  hearing  as  is  provided  in  section  205(g). 

(2)  The  provisions  of  section  205(h)  shall  apply  with  respect  to  this 
section  and  sections  1128A  and  1156  to  the  same  extent  as  it  is  ap- 
plicable with  respect  to  title  II 

(g)  Application  for  Termination  of  Exclusion. — (1)  An  indi- 
vidual or  entity  excluded  (or  directed  to  be  excluded)  from  participa- 


41 


Hon  under  this  section  or  section  1128A  may  apply  to  the  Secretary, 
in  the  manner  specified  by  the  Secretary  in  regulations  and  at  the 
end  of  the  minimum  period  of  exclusion  provided  under  subsection 
(cXS)  and  at  such  other  times  as  the  Secretary  may  provide,  for  ter- 
mination of  the  exclusion  affected  under  this  section  or  section 

imA. 

(2)  The  Secretary  may  terminate  the  exclusion  if  the  Secretary  de- 
termines, on  the  basis  of  the  conduct  of  the  applicant  which  oc- 
curred after  the  date  of  the  notice  of  exclusion  or  which  was  un- 
known to  the  Secretary  at  the  time  of  the  exclusion,  that— 

(A)  there  is  no  basis  under  subsection  (a)  or  (b)  or  section 
1128A(a)  for  a  continuation  of  the  exclusion,  and 

(B)  there  are  reasonable  assurances  that  the  types  of  actions 
which  formed  the  basis  for  the  original  exclusion  have  not  re- 
curred and  will  not  recur. 

(3)  The  Secretary  shall  promptly  notify  each  appropriate  State 
agency  administering  or  supervising  the  administration  of  each 
State  health  care  program  (and,  in  the  case  of  an  exclusion  effected 
pursuant  to  subsection  (a)  and  to  which  section  30Ji.(aX5)  of  the  Con- 
trolled Substances  Act  may  apply,  the  Attorney  General)  of  the  fact 
and  circumstances  of  each  termination  of  exclusion  made  under  this 
subsection. 

(h)  Definition  of  State  Health  Care  Program.— For  purposes 
of  this  section  and  sections  1128A  and  1128B,  the  term  ''State 
health  care  program   means — 

(1)  a  State  plan  approved  under  title  XIX, 

(2)  any  program  receiving  funds  under  title  V  or  from  an  al- 
lotment to  a  State  under  such  title,  or 

(3)  any  program  receiving  funds  under  title  XX  or  from  an  al- 
lotment to  a  State  under  such  title. 

(i)  Convicted  Defined.— For  purposes  of  subsections  (a)  and  (b),  a 
physician  or  other  individual  is  considered  to  have  been  "convicted'' 
of  a  criminal  offense — 

(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court, 
regardless  of  whether  there  is  an  appeal  pending  or  whether  the 
judgment  of  conviction  or  other  record  relating  to  criminal  con- 
duct has  been  expunged; 

(2)  when  there  has  been  a  finding  of  guilt  against  the  physi- 
cian or  individual  by  a  Federal,  State,  or  local  court; 

(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physician 
or  individual  has  been  accepted  by  a  Federal,  State,  or  local 
court;  or 

(4)  when  the  physician  or  individual  has  entered  into  partici- 
pation in  a  first  offender  or  other  program  where  judgment  of 
conviction  has  been  withheld. 

CIVIL  MONETARY  PENALTIES 

Sec.  1128A.  (a)  Any  person  (including  an  organization,  agency,  or 
other  entity)  that — 

(1)  presents  or  causes  to  be  presented  to  an  officer,  employee, 
or  agent  of  the  United  States,  or  of  any  department  or  agency 
thereof,  or  of  any  State  agency  (as  defined  in  subsection  (iXD), 
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a  claim  (as  defined  in  subsection  (i)  '^(2))  that  the  Secretary  de- 
termines [is  for  a  medical  or  other  item  or  service! — 

[(A)  that  the  person  knows  or  has  reason  to  know  was 
not  provided  as  claimed,  or 

[(B)  payment  for  which  may  not  be  made  under  the  pro- 
gram under  which  such  claim  was  made,  pursuant  to  a  de- 
termination by  the  Secretary  under  section  1128,  1160(b), 
or  1862(d),  or  pursuant  to  a  determination  by  the  Secretary 
under  section  1866(bX2)  with  respect  to  which  the  Secre- 
tary has  initiated  termination  proceedings;  or  J 

(A)  is  for  a  medical  or  other  item  or  service  that  the 
person  knows  or  has  reason  to  know  was  not  provided  as 
claimed, 

(B)  is  for  a  medical  or  other  item  or  service  and  the 
person  knows  or  has  reason  to  know  the  claim  is  false  or 
fraudulent, 

(C)  is  presented  for  a  physician's  service  (or  an  item  or 
service  incident  to  a  physician's  service)  by  a  person  who 
knows  or  has  reason  to  know  that  the  individual  who  fur- 
nished (or  supervised  the  furnishing  of)  the  service— 

(i)  was  not  licensed  as  a  physician, 

(ii)  was  licensed  as  a  physician,  but  such  license  had 
been  obtained  through  a  misrepresentation  of  material 
fact  (including  cheating  on  an  examination  required 
for  licensing),  or 

(Hi)  represented  to  the  patient  at  the  time  the  service 
was  furnished  that  the  physician  was  certified  in  a 
medical  specialty  by  a  medical  specialty  board  when 
the  individual  was  not  so  certified,  or 

(D)  is  for  a  medical  or  other  item  or  service  furnished 
during  a  period  in  which  the  person  was  excluded  under 
the  program  under  which  the  claim  was  made  pursuant  to 
a  determination  by  the  Secretary  under  this  section  or 
under  section  1128,  1156,  1160(b)  (as  in  effect  on  September 
2,  1982),  1862(d)  (as  in  effect  on  the  date  of  the  enactment 
of  the  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987),  or  1866(b);  or 

shall  be  subject,  in  addition  to  any  other  penalties  that  may  be  pre- 
scribed by  law,  to  a  civil  money  penalty  of  not  more  than  $2,000  for 
each  item  or  service  (or,  in  cases  under  paragraph  (3),  $15,000  for 
each  individual  with  respect  to  whom  false  or  misleading  informa- 
tion was  given).  In  addition,  such  a  person  shall  be  subject  to  an 
assessment  of  not  more  than  twice  the  amount  claimed  for  each 
such  item  or  service  in  lieu  of  damages  sustained  by  the  United 
States  or  a  State  agency  because  of  such  claim.  In  addition  the  Sec- 
retary may  make  a  determination  in  the  same  proceeding  to  exclude 
the  person  from  participation  in  the  programs  under  title  XVIII 
and  to  direct  the  appropriate  State  agency  to  exclude  the  person 
from  participation  in  any  State  health  care  program. 

******* 

(2)  presents  or  causes  to  be  presented  to  any  person  a  request 
for  payment  which  is  in  violation  of  the  terms  of  (A)  an  assign- 
ment under  section  1842(b)(3)(B)(ii),  or  (B)  an  agreement  with  a 
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State  agency  (or  other  requirement  of  a  State  plan  under  title 
XIX)  not  to  charge  a  person  for  an  item  or  service  in  excess  of 
the  amount  permitted  to  be  charged,  or  (C)  an  agreement  to  be 
a  participating  physician  or  supplier  under  section  1842(h)(1), 
or  (D)  an  agreement  pursuant  to  section  1866(aXlXG),  or 

(3)  gives  to  any  person,  with  respect  to  coverage  under  title 
XVIII  of  inpatient  hospital  services  subject  to  the  provisions  of 
section  1886,  information  that  he  knows  or  has  reason  to  know 
is  false  or  misleading,  and  that  could  reasonably  be  expected  to 
influence  the  decision  when  to  discharge  such  person  or  another 
individual  from  the  hospital; 

(c)  (1)  The  Secretary  may  initiate  a  proceeding  to  determine 
whether  to  impose  a  civil  money  [penalty  or  assessment]  penalty, 
assessment,  or  exclusion  under  subsection  (a)  or  (b)  only  as  author- 
ized by  the  Attorney  General  pursuant  to  procedures  agreed  upon 
by  them.  The  Secretary  may  not  initiate  an  action  under  this  sec- 
tion with  respect  to  any  claim  later  than  six  years  after  the  date  the 
claim  was  presented.  The  Secretary  may  initiate  an  action  under 
this  section  by  serving  notice  of  the  action  in  any  manner  author- 
ized by  rule  i  of  the  Federal  Rules  of  Civil  Procedure. 

*  If  ^  *  *  *  * 

(d)  In  determining  the  amount  or  scope  of  any  [penalty  or  as- 
sessment] penalty,  assessment,  or  exclusion  imposed  pursuant  to 
subsection  (a)  or  (b),  the  Secretary  shall  take  into  account— 

(1)  the  nature  of  claims  and  the  circumstances  under  which 
they  were  presented, 

(2)  the  degree  of  culpability,  history  of  prior  offenses,  and  fi- 
nancial condition  of  the  person  presenting  the  claims,  and 

(3)  such  other  matters  as  justice  may  require. 

******* 

(f)  Civil  money  penalties  and  assessments  imposed  under  this  sec- 
tion may  be  compromised  by  the  Secretary  and  may  be  recovered 
in  a  civil  action  in  the  name  of  the  United  States  brought  in 
United  States  district  court  for  the  district  where  the  claim  was 
presented,  or  where  the  claimant  resides,  as  determined  by  the  Sec- 
retary. Amounts  recovered  under  this  section  shall  be  paid  to  the 
Secretary  and  disposed  of  as  follows: 

(1)(A)  In  the  case  of  amounts  recovered  arising  out  of  a  claim 
under  title  XIX,  there  shall  be  paid  to  the  State  agency  an 
amount  [equal  to  the  State's  share  of  the  amount  paid  by  the 
State  agency]  bearing  the  same  proportion  to  the  total  amount 
recovered  as  the  State's  share  of  the  amount  paid  by  the  State 
agency  for  such  claim  bears  to  the  total  amount  paid  for  such 
claim. 

******* 

(g)  A  determination  by  the  Secretary  to  impose  a  [penalty  or  as- 
sessment] penalty,  assessment,  or  exclusion  under  subsection  (a)  or 
(b)  shall  be  final  upon  the  expiration  of  the  sixty-day  period  re- 
ferred to  in  subsection  (d).  Matters  that  were  raised  or  that  could 
have  been  raised  in  a  hearing  before  the  Secretary  or  in  an  appeal 
pursuant  to  subsection  (e)  may  not  be  raised  as  a  defense  to  a  civil 
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action  by  the  United  States  to  collect  a  [penalty  or  assessment] 
penalty,  assessment,  or  exclusion  assessed  under  this  section. 

(h)  Whenever  the  Secretary's  determination  to  impose  a  [penal- 
ty or  assessment]  penalty,  assessment,  or  exclusion  under  subsec- 
tion (a)  or  (b)  becomes  fmal,  he  shall  notify  the  appropriate  State  or 
local  medical  or  professional  organization,  the  appropriate  State 
agency  or  agencies  administering  or  supervising  the  administration 
of  State  health  care  programs  (as  defined  in  section  1128(h)),  and 
the  appropriate  utilization  and  quality  control  peer  review  organi- 
zation, and  the  appropriate  State  or  local  licensing  agency  or  orga- 
nization (including  the  agency  specified  in  section  1864(a)  and 
1902(a)(33))  that  such  a  [penalty  or  assessment]  penalty,  assess- 
ment, or  exclusion  has  become  final  and  the  reasons  therefor. 

*  *  «  *  «  i»  « 

(j)  The  provisions  of  subsections  (d)  and  (e)  of  section  205  shall 
apply  with  respect  to  this  section  to  the  same  extent  as  they  are  ap- 
plicable with  respect  to  title  II.  The  Secretary  may  delegate  the  au- 
thority granted  by  section  205(d)  (as  made  applicable  to  this  section) 
to  the  Inspector  General  of  the  Department  of  Health  and  Human 
Services  for  purposes  of  any  investigation  under  this  section. 

(k)  Whenever  the  Secretary  has  reason  to  believe  that  any  person 
has  engaged,  is  engaging,  or  is  about  to  engage  in  any  activity 
which  makes  the  person  subject  to  a  civil  monetary  penalty  under 
this  section,  the  Secretary  may  bring  an  action  in  an  appropriate 
district  court  of  the  United  States  (or,  if  applicable,  a  United  States 
court  of  any  territory)  to  enjoin  such  activity,  or  to  enjoin  the  person 
from  concealing,  removing,  encumbering,  or  disposing  of  assets 
which  may  be  required  in  order  to  pay  a  civil  monetary  penalty  if 
any  such  penalty  were  to  be  imposed  or  to  seek  other  appropriate 
relief 

[penalties]  criminal  penalites  for  acts  involving  medicare 
or  state  health  care  programs 

Sec.  [1909]  1128B.  (a)  Whoever— 

(1)  knowingly  and  willfully  makes  or  causes  to  be  made  any 
false  statement  or  representation  of  a  material  fact  in  any  ap- 
plication for  any  benefit  or  payment  under  [a  State  plan  ap- 
proved under  this  title]  a  program  under  title  XVIII  or  a  State 
health  care  program  (as  defined  in  section  1128(h)), 

(2)  at  any  time  knowingly  and  willfully  makes  or  causes  to 
be  made  any  false  statement  or  representation  of  a  material 
fact  for  use  in  determining  rights  to  such  benefit  or  payment, 

(3)  having  knowledge  of  the  occurrence  of  any  event  affecting 
(A)  his  initial  or  continued  right  to  any  such  benefit  or  pay- 
ment, or  (B)  the  initial  or  continued  right  to  any  such  benefit 
or  payment  of  any  other  individual  in  whose  behalf  he  has  ap- 
plied for  or  is  receiving  such  benefit  or  payment,  conceals  or 
fails  to  disclose  such  event  with  an  intent  fraudulently  to 
secure  such  benefit  or  payment  either  in  a  greater  amount  or 
quantity  than  is  due  or  when  no  such  benefit  or  payment  is  au- 
thorized, [or] 

(4)  having  made  application  to  receive  any  such  benefit  or 
payment  for  the  use  and  benefit  or  payment  for  the  use  and 
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benefit  of  another  and  having  received  it,  knowingly  and  will- 
fully converts  such  benefit  or  payment  or  any  part  thereof  to  a 
use  other  than  for  the  use  and  benefit  of  such  other  person,  or 
(5)  presents  or  causes  to  be  presented  a  claim  for  a  physician 's 
service  for  which  payment  may  be  made  under  a  program  under 
title  XVIII  or  a  State  health  care  program  and  knows  that  the 
individual  who  furnished  the  service  was  not  licensed  as  a  phy- 
sician, 

shall  (i)  in  the  case  of  such  a  statement,  representation,  conceal- 
ment, failure,  or  conversion  by  any  person  in  connection  with  the 
furnishing  (by  that  person)  of  items  or  services  for  which  payment 
is  or  may  be  made  under  [this  titlej  the  program,  be  guilty  of  a 
felony  and  upon  conviction  thereof  fined  not  more  than  $25,000  or 
imprisoned  for  not  more  than  fives  years  or  both,  or  (ii)  in  the  case 
of  such  a  statement,  representation,  concealment,  failure,  or  con- 
version by  any  other  person,  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  fined  not  more  than  $10,000  or  imprisoned  for 
not  more  than  one  year,  or  both.  In  addition,  in  any  case  where  an 
individual  who  is  otherwise  eligible  for  assistance  under  a  State 
plan  approved  under  [this  title]  title  XIX  is  convicted  of  an  of- 
fense under  the  preceding  provisions  of  this  subsection,  the  State 
may  at  its  option  (notwithstanding  any  other  provision  of  [thisj 
that  title  or  of  such  plan)  limit,  restrict,  or  suspend  the  eligibility 
of  that  individual  for  such  period  (not  exceeding  one  year)  as  it 
deems  appropriate;  but  the  imposition  of  a  limitation,  restriction, 
or  suspension  with  respect  to  the  eligibility  of  any  individual  under 
this  sentence  shall  not  affect  the  eligibility  of  any  other  person  for 
assistance  under  the  plan,  regardless  of  the  relationship  between 
that  individual  and  such  other  person. 

(bXD  Whoever  knowingly  and  willfully  solicits  or  receives  any  re- 
muneration (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind — 

(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  serv- 
ice for  which  payment  may  be  made  in  whole  or  in  part  under 
[this  title!  title  XVIII  or  a  State  health  care  program,  or 

(B)  in  return  for  purchasing,  leasing,  ordering  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in 
whole  or  in  part  under  [this  title]  title  XVIII  or  a  State 
health  care  program, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

(2)  Whoever  knowingly  and  willfully  offers  or  pays  any  remu- 
neration (including  any  kickback,  bribe,  or  rebate)  directly  or  indi- 
rectly, overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to 
induce  such  person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  or  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  [this  titlej 
title  XVIII  or  a  State  health  care  program,  or 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
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payment  may  be  made  in  whole  or  in  part  under  [this  title] 
title  XVII  or  a  State  health  care  program,  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  goods,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part 
under  [this  title]  title  XVIII  or  a  State  health  care  program, 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
find  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 
(3)  Paragraphs  (1)  and  (2)  shall  not  apply  to — 

(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  [this  title]  title  XVIII 
or  a  State  health  care  program,  if  the  reduction  in  price  is 
properly  disclosed  and  appropriately  reflected  in  the  costs 
claimed  or  charges  made  by  the  provider  or  entity  under  this 
title;  [and] 

(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  employment  relationship  with  such  employer) 
for  employment  in  the  provision  of  covered  items  or  serv- 
ices [.]; 

(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  cf 
individuals  or  entities  who  are  furnishing  services  reimbursed 
under  title  XVIII  or  a  State  health  care  program  if— 

(i)  the  person  has  a  written  contract,  with  each  such  indi- 
vidual or  entity,  which  specifies  the  amount  to  be  paid  the 
person,  which  amount  may  be  a  fixed  amount  or  a  fixed 
percentage  of  the  value  of  the  purchases  made  by  each  such 
individual  or  entity  under  the  contract,  and 

(ii)  in  the  case  of  an  entity  that  is  a  provider  of  services 
(as  defined  in  section  1861(u)),  the  person  discloses  (in  such 
form  and  manner  as  the  Secretary  requires)  to  the  entity 
and,  upon  request,  the  the  Secretary  the  amount  received 
from  each  such  vendor  with  respect  to  purchases  made  by 
or  on  behalf  of  the  entity;  and 

(D)  any  payment  practice  specified  by  the  Secretary  in  regula- 
tions promulgated  pursuant  to  section  15(a)  of  the  Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1987. 

(c)  Whoever  knowingly  and  willfully  makes  or  causes  to  be  made, 
or  induces  or  seeks  to  induce  the  making  of,  any  false  statement  or 
representation  of  a  material  fact  with  respect  to  the  conditions  or 
operation  of  any  institution  or  facility  in  order  that  such  institu- 
tion or  facility  may  qualify  (either  upon  initial  certification  or  upon 
recertification)  as  a  hospital,  skilled  nursing  facility,  intermediate 
care  facility,  [or  home  health  agency  (as  those  terms  are  employed 
in  this  title)]  home  health  agency,  or  other  entity  for  which  certifi- 
cation is  required  under  title  XVIII  or  a  State  health  care  program 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

(d)  Whoever  knowingly  and  willfuly — 

(1)  charges,  for  any  service  provided  to  a  patient  under  a 
State  plan  approved  under  [this  title]  title  XIV,  money  or 
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other  consideration  at  a  rate  in  excess  of  the  rates  established 
by  the  State,  or 

(2)  charges,  solicits,  accepts,  or  receives,  in  addition  to  any 
amount  otherwise  required  to  be  paid  under  a  State  plan  ap- 
proved under  [this  title,]  title  XIX,  any  gift,  money  donation, 
or  other  consideration  (other  than  a  charitable  religious,  or 
philanthropic  contribution  from  an  organization  or  from  a 
person  unrelated  to  the  patient)— 

(A)  as  a  precondition  of  admitting  a  patient  to  a  hospital, 
skilled  nursing  facility,  or  intermediate  care  facility,  or 

(B)  as  a  requirement  for  the  patient's  continued  stay  in 
such  a  facility, 

when  the  cost  of  the  services  provided  therein  to  the  patient  is 
paid  for  (in  whole  or  in  part)  under  the  State  plan, 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

Part  B — Peer  Review  of  the  Utiuzation  and  Quauty  of 
Health  Care  Services 
*  «  *  *  «  *  * 

Sec.  1156.  (a)  It  shall  be  the  obligation  of  any  health  care  practi- 
tioner and  any  other  person  (including  a  hospital  or  other  health 
care  facility,  organization,  or  agency)  who  provides  health  care 
services  for  which  payment  may  be  made  (in  whole  or  in  part) 
under  [title  XVIII] ,  this  Act  to  assure,  to  the  extent  of  his  author- 
ity that  services  or  items  ordered  or  provided  by  such  practitioner 
or  person  to  beneficiaries  and  recipients  under  [such  title]  — 

(1)  will  be  provided  economically  and  only  when,  and  to  the 
extent,  medically  necessary; 

(2)  will  be  of  a  quality  which  meets  professionally  recognized 
standards  of  health  care;  and 

(3)  will  be  supported  by  evidence  of  medical  necessity  and 
quality  in  such  form  and  fashion  and  at  such  time  as  may  rea- 
sonably be  required  by  a  reviewing  peer  review  organization  in 
the  exercise  of  its  duties  and  responsibilities. 

(b)(1)  If  after  reasonable  notice  and  opportunity  for  discussion 
with  the  practitioner  or  person  concerned,  any  organization  having 
a  contract  with  the  Secretary  under  this  part  determines  that  such 
practitioner  or  person  has — 

(A)  failed  in  a  substantial  number  of  cases  substantially  to 
comply  with  any  obligation  imposed  on  him  under  subsection 
(a),  or 

(B)  grossly  and  flagrantly  violated  any  such  obligation  in  one 
or  more  instances, 

such  organization  shall  submit  a  report  and  recommendations  to 
the  Secretary.  If  the  Secretary  agrees  with  such  determination,  and 
determines  that  such  practitioner  or  person,  in  providing  health 
care  services  over  which  such  organization  has  review  responsibil- 
ity and  for  which  payment  (in  whole  or  in  part)  may  be  made 
under  [title  XVIII]  this  Act,  has  demonstrated  an  unwillingriess 
or  a  lack  of  ability  substantially  to  comply  with  such  obligations. 


48 


the  Secretary  (in  addition  to  any  other  sanction  provided  under 
law)  may  exclude  (permanently  or  for  such  period  as  the  Secretary 
may  prescribe)  such  practitioner  or  person  from  eligibility  to  pro- 
vide such  services  on  a  reimbursable  basis.  If  the  Secretary  fails  to 
act  upon  the  recommendations  submitted  to  him  by  such  organiza- 
tion within  120  days  after  such  submission,  such  practitioner  or 
person  shall  be  excluded  form  eligibility  to  provide  services  on  a  re- 
imbursable basis  until  such  time  as  the  Secretary  determines  oth- 
erwise. 

(2)  A  determination  made  by  the  Secretary  under  this  subsection 
to  exclude  a  practitioner  or  person  shall  be  effective  at  such  time 
and  upon  such  reasonable  notice  to  the  public  and  to  the  practi- 
tioner or  person  furnishing  the  services  involved  as  may  be  speci- 
fied in  regulations.  Such  determination  shall  be  effective  with  re- 
spect to  services  furnished  to  an  individual  on  or  after  the  effective 
date  of  such  determination  (except  that  in  the  case  of  institutional 
health  care  services  such  determination  shall  be  effective  in  the 
manner  provided  in  [title  XVIII]  this  Act  with  respect  to  termina- 
tions of  provider  agreements),  and  shall  remain  in  effect  until  the 
Secretary  finds  and  gives  reasonable  notice  to  the  public  that  the 
basis  for  such  determination  has  been  removed  and  that  there  is 
reasonable  assurance  that  it  will  not  recur. 

TITLE  XVIII-HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

««***«* 

Part  B— -Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

*  *  «  *  «  Xt  * 

USE  OF  CARRIERS  FOR  ADMINSTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  *  * 

«««**** 
(jXl)  *  ♦  * 

«**«**« 

(2)  Subject  to  paragraph  (3)  the  sanctions  which  the  Secretary 
may  apply  under  this  paragraph  are — 

[(A)  barring  a  physician  from  participation  under  the  pro- 
gram under  this  title  for  a  period  not  to  exceed  5  years,  in  ac- 
cordance with  the  procedures  of  paragraphs  (2)  and  (3)  of  sec- 
tion 1862(d),  orj 

(A)  excluding  a  physician  from  participation  in  the  programs 
under  this  title  for  a  period  not  to  exceed  5  years,  in  accordance 
with  the  procedures  of  subsections  (c),  (f),  and  (g)  of  section 
1128,  or 

(B)  the  imposition  of  civil  monetary  penalties  and  assess- 
ments, in  the  same  manner  as  such  penalties  are  authorized 
under  section  1128A(a), 
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or  both.  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  furnished  by  a  physician  during  the  period 
when  he  is  [barred  from  participation  in  the  program]  excluded 
from  participation  in  the  programs  under  this  title  pursuant  to  this 
subsection. 

(3XA)  The  Secretary  may  not  [ban]  exclude  a  physician  pursu- 
ant to  paragraph  (2XA)  if  such  physician  is  a  sole  community  physi- 
cian or  sole  source  of  essential  specialized  services  in  a  community. 

Part  C — Miscellaneous  Provisions 
«**««*• 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  *  *  * 

«««*«** 

[(d)(1)  No  pajrment  may  be  made  under  this  title  with  respect  to 
any  item  or  services  furnished  to  an  individual  by  a  person  where 
the  Secretary  determines  under  this  subsection  that  such  person — 
[(A)  has  knowingly  and  willfully  made,  or  caused  to  be 
made,  any  false  statement  or  representation  of  a  material  fact 
for  use  in  an  application  for  payment  under  this  title  or  for  use 
in  determining  the  right  to  a  pajrment  under  this  title; 

[(B)  has  submitted  or  caused  to  be  submitted  (except  in  the 
case  of  a  provider  of  services),  bills  or  requests  for  payment 
under  this  title  containing  charges  (or  in  applicable  cases  re- 
quests for  payment  of  costs  to  such  person)  for  services  ren- 
dered which  the  Secretary  finds  to  be  substantially  in  excess  of 
such  person's  customary  charges  (or  in  applicable  cases  sub- 
stantially in  excess  of  such  person's  costs)  for  such  services, 
unless  the  Secretary  finds  there  is  good  cause  for  such  bills  or 
requests  containing  such  charges  (or  in  applicable  cases,  such 
costs);  or 

[(C)  has  furnished  services  or  supplies  which  are  determined 
by  the  Secretry  on  the  basis  of  information  acquired  by  the 
Secretary  in  the  administration  of  this  title  to  be  substantially 
in  excess  of  the  needs  of  individuals  or  to  be  of  a  quality  which 
fails  to  meet  professionally  recognized  standards  of  health 
care. 

[(2)  A  determination  made  by  the  Secretary  under  this  subsec- 
tion shall  be  effective  at  such  time  and  upon  such  reasonable 
notice  to  the  public  and  to  the  person  furnishing  the  services  in- 
volved as  may  be  specified  in  regulations.  Such  determination  shall 
be  effective  with  respect  to  services  furnished  to  an  individual  on 
or  after  the  effective  date  of  such  determination  (except  that  in  the 
case  of  inpatient  hospital  services,  posthospital  extended  care  serv- 
ices, and  home  health  services  such  determination  shall  be  effec- 
tive in  the  manner  health  services  such  determination  shall  be  ef- 
fective in  the  manner  provided  in  section  1866(b)  (3)  and  (4)  with 
respect  to  terminations  of  agreements),  and  shall  remain  in  effect 
until  the  Secretary  finds  and  gives  reasonable  notice  to  the  public 
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that  the  basis  for  such  determination  has  been  removed  and  that 
there  is  reasonable  assurance  that  it  will  not  recur. 

[(3)  Any  person  furnishing  services  described  in  paragraph  (1) 
who  is  dissatisfied  with  a  determination  made  by  the  Secretary 
under  this  subsection  shall  be  entitled  to  reasonable  notice  and  op- 
portunity for  a  hearing  thereon  by  the  Secretary  to  the  same 
extent  as  is  provided  in  section  205(b),  and  to  judicial  review  of  the 
Secretary's  final  decision  after  such  hearing  as  is  provided  in  sec- 
tion 205(g). 

[(4)  The  Secretary  shall  promptly  notify  each  State  agency 
which  administers  or  supervises  the  administration  of  a  State  plan 
approved  under  title  XIX  of  any  determination  made  under  the 
provisions  of  this  subsection. 

[(e)  No  pajrment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  furnished  by  a  physician  or  other  individual 
during  the  period  when  he  is  barred  pursuant  to  section  1128  from 
participation  in  the  program  under  this  title.  J 

(e)  No  payment  may  he  made  under  this  title  with  respect  to  any 
item  or  service  (other  than  an  emergency  item  or  service)  fur- 
nished— 

(1)  by  an  individual  or  entity  during  the  period  when  such  in- 
dividual or  entity  is  excluded  pursuant  to  section  1228  or  sec- 
tion 1128A  from  participation  in  the  program  under  this  title; 
or 

(2)  at  the  medical  direction  or  on  the  prescription  of  a  physi- 
cian during  the  period  when  he  is  excluded  pursuant  to  section 
1128  or  section  1128A  from  participation  in  the  program  under 
this  title  and  when  the  person  furnishing  such  item  or  service 
knew  or  had  reason  to  know  of  the  exclusion  (after  a  reasonable 
time  period  after  reasonable  notice  has  been  furnished  to  the 
person). 

*  ♦  ♦  ♦  ♦  «  * 

(hXl)  *  *  ♦ 

*««*«** 

(4)  The  Secretary  may  deny  payment  under  this  title,  in  whole  or 
in  part  and  for  such  period  of  time  as  the  Secretary  determines  to 
be  appropriate,  with  respect  to  the  implantation  or  replacement  of 
a  pacemaker  device  or  lead  of  a  manufacturer  performed  by  a  phy- 
sician and  provider  of  services  after  the  Secretary  determines  (in 
accordance  with  the  procedures  established  under  [paragraphs  (2) 
and  (3)  of  subsection  (d)]  subsections  (c),  (f),  and  (g)  of  section  1128 
that— 

(A)  the  physician  or  provider  of  services  has  failed  to  submit 
information  to  the  registry  as  required  under  paragraph  (1)(C), 

******* 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (aXD  *  *  * 

******* 

[(3)  The  Secretary  may  refuse  to  enter  into  or  renew  an  agree- 
ment under  this  section  with  a  provider  of  services  if  any  person 
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who  has  a  direct  or  indirect  ownership  or  control  interest  of  5  per- 
cent or  more  in  such  provider,  or  who  is  an  officer,  director,  agent, 
or  managing  employee  (as  defined  in  section  1126(b))  of  such  pro- 
vider, is  a  person  described  in  section  1126(a).] 

[(b)  An  agreement  with  the  Secretary  under  this  section  may  be 
terminated — 

[(1)  by  the  provider  of  services  at  such  time  and  upon  such 
notice  to  the  Secretary  and  the  public  as  may  be  provided  in 
regulations,  except  that  notice  of  more  than  6  months  shall  not 
be  required,  or 

[(2)  by  the  Secretary  at  such  time  and  upon  such  reasonable 
notice  to  the  provider  of  services  and  the  public  as  may  be 
specified  in  regulations,  but  only  after  the  Secretary  has  deter- 
mined (A)  that  such  provider  of  services  is  not  complying  sub- 
stantially with  the  provisions  of  such  agreement,  or  with  the 
provisions  of  this  title  and  regulations  thereunder,  or  (B)  that 
such  provider  of  services  no  longer  substantially  meets  the  ap- 
plicable provisions  of  section  1861,  or  (C)  that  such  provider  of 
services  has  failed  (i)  to  provide  such  information  as  the  Secre- 
tary finds  necessary  to  determine  whether  payments  are  or 
were  due  under  this  title  and  the  amounts  thereof,  or  has  re- 
fused to  permit  such  examination  of  its  fiscal  and  other  records 
by  or  on  behalf  of  the  Secretary  as  may  be  necessary  to  verify 
such  information,  or  (ii)  to  supply  (within  such  period  as  may 
be  specified  by  the  Secretary  in  regulations)  upon  request  spe- 
cifically addressed  to  such  provider  by  the  Secretary  (I)  full 
and  complete  information  as  to  the  ownership  of  a  subcontrac- 
tor (as  defined  by  the  Secretary  in  regulations)  with  whom 
such  provider  has  had,  during  the  previous  twelve  months, 
business  transactions  in  an  aggregate  amount  in  excess  of 
$25,000,  and  (II)  full  and  complete  information  as  to  any  signif- 
icant business  transactions  (as  defined  by  the  Secretary  in  reg- 
ulations), occurring  during  the  five-year  period  ending  on  the 
date  of  such  request,  between  such  provider  and  any  wholly 
owned  supplier  or  between  such  provider  and  any  subcontrac- 
tor, or  (D)  that  such  provider  has  made,  or  caused  to  be  made, 
any  false  statement  or  representation  of  a  material  fact  for  use 
in  an  application  for  pa)mient  under  this  title  or  for  use  in  de- 
termining the  right  to  a  payment  under  this  title,  or  (E)  that 
such  provider  has  submitted,  or  caused  to  be  submitted,  re- 
quests for  payment  under  this  title  of  amounts  for  rendering 
services  substantially  in  excess  of  the  costs  incurred  by  such 
provider  for  rendering  such  services,  or  (F)  that  such  provider 
has  furnished  services  or  supplies  which  are  determined  by  the 
Secretary  to  be  substantially  in  excess  of  the  needs  of  individ- 
uals or  to  be  of  a  quality  which  fails  to  meet  professionally  rec- 
ognized standards  of  health  care,  or  (G)  that  such  provider  (at 
the  time  the  agreement  was  entered  into)  did  not  fully  and  ac- 
curately make  any  disclosure  required  of  it  by  section  1126(a). 
Any  termination  shall  be  applicable — 

[(3)  in  the  case  of  inpatient  hospital  services  (including  inpa- 
tient psychiatric  hospital  services)  or  post-hospital  extended 
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care  services,  with  respect  to  services  furnished  after  the  effec- 
tive date  of  such  termination,  except  that  payment  may  be 
made  for  up  to  thirty  days  with  respect  to  inpatient  institu- 
tional services  furnished  to  any  eligible  individual  who  was  ad- 
mitted to  such  institution  prior  to  the  effective  date  of  such 
termination. 

[(4)(A)  with  respect  to  home  health  services  or  hospice  care 
furnished  to  an  individual  under  a  plan  therefor  established  on 
or  after  the  effective  date  of  such  termination,  or  (B)  if  a  plan 
is  established  before  such  effective  date,  with  respect  to  such 
services  furnished  to  such  individual  more  than  30  days  after 
such  effective  date,  and 

[(5)  with  respect  to  any  other  items  and  services  furnished 
on  or  after  the  effective  date  of  such  termination.  J 

(b) (1)  A  provider  of  services  may  terminate  an  agreement  with  the 
Secretary  under  this  section  at  such  time  and  upon  such  notice  to 
the  Secretary  and  the  public  as  may  be  provided  in  regulations, 
except  that  notice  of  more  than  six  months  shall  not  be  required. 

(2)  The  Secretary  may  refuse  to  enter  into  an  agreement  under  this 
section  or,  upon  such  reasonable  notice  to  the  provider  and  the 
public  as  may  be  specified  in  regulations,  may  refuse  to  renew  or 
may  terminate  such  an  agreement  after  the  Secretary — 

(A)  has  determined  that  the  provider  fails  to  comply  substan- 
tially with  the  provisions  of  the  agreement,  with  the  provisions 
of  this  title  and  regulations  thereunder,  or  with  a  corrective 
action  required  under  section  1886(f)(2)(B), 

(B)  has  determined  that  the  provider  fails  substantially  to 
meet  the  applicable  provisions  of  section  1861,  or 

(C)  has  excluded  the  provider  from  participation  in  a  program 
under  this  title  pursuant  to  section  1128  or  section  1128A. 

(3)  A  termination  of  an  agreement  or  a  refusal  to  renew  an  agree- 
ment under  this  subsection  shall  be  effective  on  the  same  date  and 
in  the  same  manner  as  an  exclusion  from  participation  under  the 
programs  under  this  title  becomes  effective  under  section  1128(c). 

(c)  (1)  Where  [an  agreement  filed  under  this  title  by  a  provider  of 
services  has  been  terminated  by  the  Secretary]  the  Secretary  has 
terminated  or  has  refused  to  renew  an  agreement  under  this  title 
with  a  provider  of  services;  such  provider  may  not  file  another 
agreement  under  this  title  unless  the  Secretary  finds  that  the 
reason  for  the  termination  or  nonrenewal  has  been  removed  and 
that  there  is  reasonable  assurance  that  it  will  not  recur. 

(2)  In  the  case  of  a  skilled  nursing  facility  participating  in  the 
programs  established  by  this  title  and  title  XIX,  the  Secretary  may 
enter  into  an  agreement  under  this  section  only  if  such  facility  has 
been  approved  pursuant  to  section  1910(a),  and  the  term  of  any 
such  agreement  shall  be  in  accordance  with  the  period  of  approval 
of  eligibility  specified  by  the  Secretary  pursuant  to  such  section. 

(3)  Where  [an  agreement  filed  under  this  title  by  a  provider  of 
services  has  been  terminated  by  the  Secretary]  the  Secretary  has 
terminated  or  has  refused  to  renew  an  agreement  under  this  title 
with  a  provider  of  services;  the  Secretary  shall  promptly  notify 
each  State  agency  which  administers  or  supervises  the  administra- 
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tion  of  a  State  plan  approved  under  title  XIX  of  such  termination 
or  nonrenewal. 

♦  »*♦♦♦* 

(hXV  Except  as  provided  in  paragraph  (2),  an  institution  or 
agency  dissatisfied  with  a  determination  by  the  Secretary  that  it  is 
not  a  provider  of  services  or  with  a  determination  described  in  sub- 
section (b)(2)  shall  be  entitled  to  a  hearing  thereon  by  the  Secretary 
(after  reasonable  notice)  to  the  same  extent  as  is  provided  in  section 
205(b),  and  to  judicial  review  of  the  Secretary's  final  decision  after 
such  hearing  as  is  provided  in  section  205(g). 

(2)  An  institution  or  agency  is  not  entitled  to  separate  notice  and 
opportunity  for  a  hearing  under  both  section  1128  and  this  section 
with  respect  to  a  determination  or  determinations  based  on  the 
same  underlying  facts  and  issues. 

♦  ♦♦♦♦♦♦ 

determinations;  appeals 

Sec.  1869.  (a)  *  *  * 

[(c)  Any  institution  or  agency  dissatisfied  with  any  determina- 
tion by  the  Secretary  that  it  is  not  a  provider  of  services,  or  with 
any  determination  described  in  section  1866(b)(2),  shall  be  entitled 
to  a  hearing  thereon  by  the  Secretary  (after  reasonable  notice  and 
opportunity  for  hearing)  to  the  same  extent  as  is  provided  in  sec- 
tion 205(b),  and  to  judicial  review  of  the  Secretary  s  final  decision 
after  such  hearing  as  is  provided  in  section  205(g).] 

♦  *♦♦♦** 

[penalties 

[Sec.  1877.  (a)  Whoever— 

[(1)  knowingly  and  willfully  makes  or  causes  to  be  made  any 
false  statement  or  representation  of  a  material  fact  in  any  ap- 
plicatioin  for  an  benefit  or  payment  under  this  title, 

[(2)  at  any  time  knowingly  and  willingly  makes  or  causes  to 
be  made  any  false  statement  or  representation  of  a  material 
fact  for  use  in  determining  rights  to  any  such  benefit  or  pay- 
ment, 

[(3)  having  knowledge  of  the  occurrence  of  any  event  affect- 
ing (A)  his  initial  or  continued  right  to  any  such  benefit  or  pay- 
ment, or  (B)  the  initial  or  continued  right  to  any  such  benefit 
or  payment  of  any  other  individual  in  whose  behalf  he  has  ap- 
plied for  or  is  receiving  such  benefit  or  payment,  conceals  or 
fails  to  disclose  such  event  with  an  intent  fraudulently  to 
secure  such  benefit  or  payment  either  in  a  greater  amount  or 
quantity  than  is  due  or  when  no  such  benefit  or  payment  is  au- 
thorized, or 

[(4)  having  made  application  to  receive  any  such  benefit  or 
payment  for  the  use  and  benefit  of  another  and  having  re- 
ceived it,  knowingly  and  willfully  converts  such  benefit  or  pay- 
ment or  any  part  thereof  to  a  use  other  than  for  the  use  and 
benefit  of  such  other  person, 
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shall  (i)  in  the  case  of  such  a  statement,  representation,  conceal- 
ment, failure,  or  conversion  by  any  person  in  connection  with  the 
furnishing  (by  that  person)  of  items  or  services  for  which  payment 
is  or  may  be  made  under  this  title,  be  guilty  or  a  felony  and  upon 
conviction  thereof  fined  not  more  than  $25,000  or  imprisoned  for 
not  more  than  five  years  or  both,  or  (ii)  in  the  case  of  such  a  state- 
ment, representation,  concealment,  failure,  or  conversion  by  any 
other  person,  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  fined  not  more  than  $10,000  or  imprisoned  for  not  more 
than  one  year,  or  both. 

[(b)(1)  Whoever  knowingly  and  willfully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind — 

[(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  furnishing  of  any  item  or  service 
for  which  payment  may  be  made  in  whole  or  in  part  under  this 
title,  or 

[(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in 
whole  or  in  part  under  this  title, 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

C(2)Whoever  knowingly  and  willfully  offers  or  pays  any  remu- 
neration (including  any  kickback,  bride,  or  rebate)  directly  or  indi- 
rectly, overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to 
induce  such  person — 

[(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
payment  may  be  made  in  whole  or  in  part  under  this  title,  or 
[(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  good,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part 
under  this  title. 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

[(3)  Paragraphs  (1)  and  (2)  shall  not  apply  to — 

[(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  this  title  if  the  reduction 
in  price  is  properly  disclosed  and  appropriately  reflected  in  the 
costs  claimed  or  charges  made  by  the  provider  or  entity  under 
this  title; 

[(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  employment  relationship  with  such  employer) 
for  employment  in  the  provision  of  covered  items  or  services; 
and 

[(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  furnishing  services  reimbursed 
under  this  title  if— 

[(i)  the  person  has  a  written  contract,  with  each  such 
individual  or  entity  which  specifies  the  amount  to  be  paid 
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the  person,  which  amount  may  be  a  fixed  amount  or  a 
fixed  percentage  of  the  value  of  the  purchasers  made  by 
each  such  individual  or  entity  under  this  contract,  and 

[(ii)  in  the  case  of  an  entity  that  is  a  provider  of  serv- 
ices, the  person  discloses  (in  such  form  and  manner  as  the 
Secretary  requires)  to  the  entity  and,  upon  request,  to  the 
Secretary  the  amount  received  from  each  such  vendor  with 
respect  to  purchases  made  by  or  on  behalf  of  the  entity. 
[(c)  Whoever  knowingly  and  willfully  makes  or  causes  to  be 
made,  or  induces  or  seeks  to  induce  the  making  of,  any  false  state- 
ment or  representation  of  a  material  fact  with  respect  to  the  condi- 
tions or  operation  of  any  institution  or  facility  in  order  that  such 
institution  or  facility  may  qualify  (either  upon  initial  certification 
or  upon  recertification)  as  a  hospital,  skilled  nursing  facility,  or 
home  health  agency  (as  those  terms  are  defined  in  section  1861), 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both.  3 

******* 

MEDICARE  COVERAGE  FOR  END  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  *  *  * 

******* 

(hXV  In  any  case  where  the  Secretary— 

(A)  finds  that  a  renal  dialysis  facility  is  not  in  substantial 
compliance  with  requirements  for  such  facilities  prescribed 
under  subsection  (bXlXA), 

(B)  finds  that  the  facility's  deficiencies  do  not  immediately 
jeopardize  the  health  and  safety  of  patients,  and 

(C)  has  given  the  facility  a  reasonable  opportunity  to  correct 
its  deficiencies, 

the  Secretary  may,  in  lieu  of  terminating  approval  of  the  facility, 
determine  that  payment  under  this  title  shall  be  made  to  the  facili- 
ty only  for  services  furnished  to  individuals  who  were  patients  of 
the  facility  before  the  effective  date  of  the  notice. 

(2)  The  Secretary's  decision  to  restrict  payments  under  this  subsec- 
tion shall  be  made  effective  only  after  such  notice  to  the  public  and 
to  the  facility  as  may  be  prescribed  in  regulations,  and  shall  remain 
in  effect  until  (A)  the  Secretary  finds  that  the  facility  is  in  substan- 
tial compliance  with  the  requirements  under  subsection  (b)(1)(A),  or 
(B),  the  Secretary  terminates  the  agreement  under  this  title  with  the 
facility. 

(3)  A  facility  dissatisfied  with  a  determination  by  the  Secretary 
under  paragraph  (1)  shall  be  entitled  to  a  hearing  thereon  by  the 
Secretary  (after  reasonable  notice)  to  the  same  extent  as  is  provided 
in  section  205(b),  and  to  judicial  review  of  the  Secretary's  final  deci- 
sion after  such  hearing  as  is  provided  in  section  205(g). 


56 


VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL  HEALTH 
INSURANCE  POLICIES 

Sec.  1882.  (a)  *  *  * 

*  ♦  *  ♦  ♦  ♦  * 

(d)(1)  Whoever  knowingly  lor]  and  willfully  makes  or  causes  to 
be  made  or  induces  or  seeks  to  induce  the  making  of  any  false 
statement  or  representation  of  a  material  fact  with  respect  to  the 
compliance  of  any  policy  with  the  standards  and  requirements  set 
forth  in  subsection  (c)  or  in  regulations  promulgated  pursuant  to 
such  subsection,  or  with  respect  to  the  use  of  the  emblem  designed 
by  the  Secretary  under  subsection  (a),  shall  be  guilty  of  a  felony 
and  upon  conviction  thereof  shall  be  fined  not  more  than  $25,000 
or  imprisoned  for  not  more  than  5  years,  or  both. 

Sec.  1886.  (a)  *  *  * 

«**«*«* 
(f)(1)  *  *  * 

******* 

[(3)  The  provisions  of  paragraphs  (2),  (3),  and  (4)  of  section 
1862(d)  shall  apply  to  determinations  under  paragraph  (2)  of  this 
subsection  in  the  same  manner  as  they  apply  to  determinations 
made  under  section  1862(d)(1).] 

(S)  The  provisions  of  subsections  (c)  through  (g)  of  section  1128 
shall  apply  to  determinations  made  under  paragraph  (2)  in  the 
same  manner  as  they  apply  to  exclusions  effected  under  section 
1128(bXW. 

******* 

LIMITATION  OF  LIABILITY  OF  BENEFICIARIES  WITH  RESPECT  TO 
SERVICES  FURNISHED  BY  EXCLUDED  INDIVIDUALS  AND  ENTITIES 

Sec.  1890.  Where  an  individual  eligible  for  benefits  under  this 
title  submits  a  claim  for  payment  for  items  or  services  furnished  by 
an  individual  or  entity  excluded  from  participation  in  the  programs 
under  this  title,  pursuant  to  section  1128,  1128A,  1156,  1160  (as  in 
effect  on  September  2,  1982),  1862(d)  (as  in  effect  on  the  date  of  the 
enactment  of  the  Medicare  and  Medicaid  Patient  and  Program  Pro- 
tection Act  of  1987),  or  1866,  and  such  beneficiary  did  not  know  or 
have  reason  to  know  that  such  individual  or  entity  was  so  excluded, 
then,  to  the  extent  permitted  by  this  title,  and  notwithstanding  such 
exclusion,  payment  shall  be  made  for  such  items  or  services.  In  each 
such  case  the  Secretary  shall  notify  the  beneficiary  of  the  exclusion 
of  the  individual  or  entity  furnishing  the  items  or  services.  Payment 
shall  not  be  made  for  items  or  services  furnished  by  an  exluded  in- 
dividual or  entity  to  a  beneficiary  after  a  reasonable  time  (as  deter- 
mined by  the  Secretary  in  regulations)  after  the  Secretary  has  noti- 
fied the  beneficiary  of  the  exclusion  of  that  individual  or  entity. 
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TITLE  XIX—GRANTS  TO  STATES  FOR  MEDICAL  ASSISTANCE 

PROGRAMS 

♦  ♦**»** 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must- 
CD  *  *  * 

***»*«♦ 

(23)  except  as  provided  in  subsection  (g)  and  in  section  1915 
and  except  in  the  case  of  Puerto  Rico,  the  Virgin  Islands,  and 
Guam,  provide  that  any  individual  eligible  for  medical  assist- 
ance (including  drugs)  may  obtain  such  assistance  from  any  in- 
stitution, agency,  community  pharmacy,  or  person,  qualified  to 
perform  the  service  or  services  required  (including  an  organiza- 
tion which  provides  such  services,  or  arranges  for  their  avail- 
ability, on  a  prepayment  basis),  who  undertakes  to  provide  him 
such  services. 

**♦*♦*♦ 

(38)  require  that  an  entity  (other  than  an  individual  practi- 
tioner or  a  group  of  practitioners)  that  furnishes,  or  arranges 
for  the  furnishing  of,  items  or  services  under  the  plan,  shall 
supply  (within  such  period  as  may  be  specified  in  regulations 
by  the  Secretary  or  by  the  single  State  agency  which  adminis- 
ters or  supervises  the  administration  of  the  plan)  upon  request 
specifically  addressed  to  such  entity  by  the  Secretary  or  such 
State  agency,  [respectively,  (A)  full  and  complete  information 
as  to  the  ownership  of  a  subcontractor  (as  defined  by  the  Secre- 
tary in  regulations)  with  whom  such  entity  has  had,  during  the 
previous  twelve  months,  business  transactions  in  an  aggregate 
amount  in  excess  of  $25,000,  and  (B)  full  and  complete  informa- 
tion as  to  any  significant  business  transactions  (as  defined  by 
the  Secretary  in  regulations),  occurring  during  the  five-year 
period  ending  on  the  date  of  such  request,  between  such  entity 
and  any  wholly  owned  supplier  or  between  such  entity  and  any 
subcontractor;!  the  information  described  in  section  1128(b)(9); 

(39)  provide  that  the  State  agency  shall  [barj  exclude  any 
specified  [person]  individual  or  entity  from  participation  in 
the  program  under  the  State  plan  for  the  period  specified  by 
the  Secretary,  when  required  by  him  to  do  so  pursuant  to  sec- 
tion 1128  or  section  1128A,  and  provide  that  no  payment  may 
be  made  under  the  plan  with  respect  to  any  item  or  service 
furnished  by  such  [person]  individual  or  entity  during  such 
period; 

♦  **»♦♦* 

(46)  provide  that  information  is  requested  and  exchanged  for 
purposes  of  income  and  eligibility  verification  in  accordance 
with  a  State  system  which  meets  the  requirements  of  section 
1137  of  this  Act;  [and] 

(47)  at  the  option  of  the  State,  provide  for  making  ambulato- 
ry prenatal  care  available  to  pregnant  women  during  a  pre- 
sumptive eligibility  period  in  accordance  with  section  1920 [.]; 
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C(47)J  (48)  provide  a  method  of  making  cards  evidencing  eli- 
gibility for  medical  assistance  available  to  an  eligible  individ- 
ual who  does  not  reside  in  a  permanent  dwelling  or  does  not 
have  a  fixed  home  or  mailing  addresC.];  and 

(49J  provide  that  the  State  will  provide  information  and 
access  to  certain  information  respecting  sanctions  taken  against 
health  care  practitioners  and  providers  by  State  licensing  au- 
thorities in  accordance  with  section  1921. 

E(l)3  (o)  Notwithstanding  any  provision  of  subsection  (a)  to  the 
contrary,  a  State  plan  under  this  title  shall  provide  that  any  sup- 
plemental security  income  benefits  paid  by  reason  of  section 
1611(eXlXE)  to  an  individual  who — 

(1)  is  eligible  for  medical  assistance  under  the  plan,  and 

(2)  is  in  a  hospital,  skilled  nursing  facility,  or  intermediate 
care  facility  at  the  time  such  benefits  are  paid, 

will  be  disregarded  for  purposes  of  determining  the  amount  of  any 
post-eligibility  contribution  by  the  individual  to  the  cost  of  the  care 
and  services  provided  by  the  hospital,  skilled  nursing  facility,  or  in- 
termediate care  facility. 

j(pXl)  In  addition  to  any  other  authority,  a  State  may  exclude  any 
individual  or  entity  for  purposes  of  participating  under  the  State 
plan  under  this  title  for  any  reason  for  which  the  Secretary  could 
exclude  the  individual  or  entity  from  participation  in  a  program 
under  title  XVIII  under  section  1128,  1128A,  or  1866(hX2). 

(2)  In  order  for  a  State  to  receive  payments  for  medical  assistance 
under  section  1903(a),  with  respect  to  payments  the  State  makes  to  a 
health  maintenance  organization  (as  defined  in  section  1903(m))  or 
to  an  entity  furnishing  services  under  a  waiver  approved  under  sec- 
tion 1915(bXl),  the  State  must  provide  that  it  will  exclude  from  par- 
ticipation, as  such  an  organization  or  entity,  any  organization  or 
entity  that — 

(A)  could  be  excluded  under  section  1128(bX8)  (relating  to 
owners  and  managing  employees  who  have  been  convicted  of 
certain  crimes  or  received  other  sanctions),  or 

(B)  has,  directly  or  indirectly,  a  substantial  contractual  rela- 
tionship (as  defined  by  the  Secretary)  with  an  individual  or 
entity  that  is  described  in  section  1128(bX8)(B). 

(3)  As  used  in  this  subsection,  the  term  ''exclude''  includes  the  re- 
fusal to  enter  into  or  renew  a  participation  agreement  or  the  termi- 
nation of  such  an  agreement. 

PAYMENT  TO  STATES 

Sec.  1903.  (a)  *  *  * 

*  *  *  *  *  *  « 

(i)  Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made — 
(1)  *  *  * 

[(2)  with  respect  to  any  amount  paid  for  services  furnished 
under  the  plan  after  December  31,  1972,  by  a  provider  or  other 
person  during  any  period  of  time,  if  payment  may  not  be  made 
under  title  XVIII  with  respect  to  services  furnished  by  such 
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provider  or  person  during  such  period  of  time  solely  by  reason 
of  a  determination  by  the  Secretary  under  section  1862(dXl)  or 
under  clause  (D),  (E),  or  (F)  of  section  1866(b)(2),  or  by  reason  of 
noncompliance  with  a  request  made  by  the  Secretary  under 
clause  (C)(ii)  of  such  section  1866(bX2)  or  under  section 
1902(aX38);  orj 

(2)  with  respect  to  any  amount  expended  for  an  item  or  service 
(other  than  an  emergency  item  or  service)  furnished — 

(A)  under  the  plan  by  any  individual  or  entity  during 
any  period  when  the  individual  or  entity  is  excluded  from 
participation  in  the  State  plan  under  this  title  pursuant  to 
section  1128  or  section  1128A,  or 

(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician,  during  the  period  when  such  physician  is  ex- 
cluded pursuant  to  section  1128  or  section  1128A  from  par- 
ticipation in  the  program  under  this  title  and  when  the 
person  furnishing  such  item  or  service  knew  or  had  reason 
to  know  of  the  exclusion  (after  a  reasonable  time  period 
after  reasonable  notice  has  been  furnished  to  the  person). 

[(n)  The  State  agency  may  refuse  to  enter  into  any  contract  or 
agreement  with  a  hospital,  nursing  home,  or  other  institution,  or- 
ganization, or  agency  for  purposes  of  participation  under  the  State 
plan,  or  otherwise  to  approve  an  institution,  organization,  or 
agency  for  such  purposes,  if  any  person,  who  has  a  direct  or  indi- 
rect ownership  or  control  interest  of  5  percent  or  more  in  such  in- 
stitution, organization,  or  agency,  or  who  is  an  officer,  director, 
agent,  or  managing  employee  (as  defined  in  section  1126(b))  of  such 
institution,  organization,  or  agency,  is  a  person  described  in  section 
1126(a)  (whether  or  not  such  institution,  organization,  or  agency 
has  in  effect  an  agreement  entered  into  with  the  Secretary  pursu- 
ant to  section  1866);  and,  notwithstanding  any  other  provision  of 
this  section,  the  State  agency  may  terminate  any  such  contract, 
agreement,  or  approval  if  it  determines  that  the  institution,  organi- 
zation, or  agency  did  not  fully  and  accurately  make  any  disclosure 
required  of  it  by  section  1126(a)  at  the  time  such  contract  or  agree- 
ment was  entered  into  or  such  approval  was  given.] 

*♦♦*♦** 

PENALTIES 

Sec.  1909.  (a)  *  *  * 

******* 

[(d)3  (e)  Whoever  accepts  assignments  described  in  section 
1842(bX3XBXii)  or  agrees  to  be  a  participating  physician  or  supplier 
under  section  1842(hXl)  and  knowingly,  willfully,  and  repeatedly 
violates  the  term  of  such  assignments  or  agreement,  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be  fmed  not 
more  than  $2,000  or  imprisoned  for  not  more  than  six  months,  or 
both. 
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PROVISIONS  RESPECTING  INAPPUCABIUTY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915.  (a)  A  State  shall  not  be  deemed  to  be  out  of  compliance 
with  the  requirements  of  paragraphs  (1),  (10),  or  (23)  of  section 
1902(a)  solely  by  reason  of  the  fact  that  the  State  (or  any  political 
subdivision  thereof)— 

(1)  *  *  * 

[(2)  restricts— 

[(A)  for  a  reasonable  period  of  time  the  provider  or  pro- 
viders from  which  an  individual  (eligible  for  medical  assist- 
ance for  items  or  services  under  the  State  plan)  can  re- 
ceive such  items  or  services,  if  the  State  has  found,  after 
notice  and  opportunity  for  a  hearing  (in  accordance  with 
procedures  established  by  the  State),  that  the  individual 
has  utilized  such  items  or  services  at  a  frequency  or 
amount  not  medically  necessary  (as  determined  in  accord- 
ance with  utilization  guidelines  established  by  the  State), 
or 

[(B)  (through  suspension  or  otherwise)  for  a  reasonable 
period  of  time  the  participation  of  a  provider  of  items  or 
services  under  the  State  plan,  if  the  State  has  found,  after 
notice  and  opportunity  for  a  hearing  (in  accordance  with 
procedures  established  by  the  State),  that  the  provider  has 
(in  a  significant  number  or  proportion  of  cases)  provided 
such  items  or  services  either  (i)  at  a  frequency  or  amount 
not  medically  necessary  (as  determined  in  accordance  with 
utilization  guidelines  establiRhed  by  the  State),  or  (ii)  of  a 
quality  which  does  not  meet  professionally  recognized 
standards  of  health  care, 
if,  under  such  restriction,  individuals  eligible  for  medical  as- 
sistance for  such  services  have  reasonable  access  (taking  into 
account  geographic  location  and  reasonable  travel  time)  to 
such  services  of  adequate  quality.] 

(2)  restricts  for  a  reasonable  period  of  time  the  provider  or 
providers  from  which  an  individual  (eligible  for  medical  assist- 
ance for  items  or  services  under  the  State  plan)  can  receive  such 
items  or  services,  if— 

(A)  the  State  has  found,  after  notice  and  opportunity  for 
a  hearing  (in  accordance  with  procedures  established  by  the 
State),  that  the  individual  has  utilized  such  items  or  serv- 
ices at  a  frequency  or  amount  not  medically  necessary  (as 
determined  in  accordance  with  utilization  guidelines  estab- 
lished by  the  State),  and 

(B)  under  such  restriction,  individuals  eligible  for  medi- 
cal assistance  for  such  services  have  reasonable  access 
(taking  into  account  geographic  location  and  reasonable 
travel  time)  to  such  services  of  adequate  quality. 
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INFORMATION  CONCERNING  SANCTIONS  TAKEN  BY  STATE  LICENSING 
AUTHORITIES  AGAINST  HEALTH  CARE  PRACTITIONERS  AND  PROVIDERS 

Sec.  1921.  (a)  Information  Reporting  Requirement.— The  re- 
quirement referred  to  in  section  1902(aX49)  is  that  the  State  must 
provide  for  the  following: 

(1)  Information  reporting  system.— The  State  must  have 
in  effect  a  system  of  reporting  the  following  information  with 
respect  to  formal  proceedings  (as  defined  by  the  Secretary  in  reg- 
ulations) concluded  against  a  health  care  practitioner  or  entity 
by  any  authority  of  the  State  (or  of  a  political  subdivision  there- 
of) responsible  for  the  licensing  of  health  care  practitioners  or 
entities: 

(A)  Any  adverse  action  taken  by  such  licensing  authority 
as  a  result  of  the  proceeding,  including  any  revocation  or 
suspension  of  a  license  (and  the  length  of  any  such  suspen- 
sion), reprimand,  censure,  or  probation. 

(B)  Any  dismissal  or  closure  of  the  proceedings  by  reason 
of  the  practitioner  or  entity  surrendering  the  license  or  leav- 
ing the  State  or  jurisdiction. 

(C)  Any  other  loss  of  the  license  of  the  practitioner  or 
entity,  whether  by  operation  of  law,  voluntary  surrender,  or 
otherwise. 

(2)  Access  to  documents.— The  State  must  provide  the  Secre- 
tary (or  an  entity  designated  by  the  Secretary)  with  access  to 
such  documents  of  the  authority  described  in  paragraph  (1)  as 
may  be  necessary  for  the  Secretary  to  determine  the  facts  and 
circumstances  concerning  the  actions  and  determinations  de- 
scribed in  such  paragraph  for  the  purpose  of  carrying  out  this 
Act. 

(b)  Form  of  Information. — The  information  described  in  subsec- 
tion (a)(1)  shall  be  provided  to  the  Secretary  (or  to  an  appropriate 
private  or  public  agency,  under  suitable  arrangements  made  by  the 
Secretary  with  respect  to  receipt,  storage,  protection  of  confidential- 
ity, and  dissemination  of  information)  in  such  a  form  and  manner 
as  the  Secretary  determines  to  be  appropriate  in  order  to  provide  for 
activities  of  the  Secretary  under  this  Act  and  in  order  to  provide, 
directly  or  through  suitable  arrangements  made  by  the  Secretary,  in- 
formation— 

(1)  to  agencies  administering  Federal  health  care  programs, 

(2)  to  licensing  authorities  described  in  subsection  (aXl), 

(3)  to  State  agencies  administering  or  supervising  the  admin- 
istration of  State  health  care  programs  (as  defined  in  section 
1128(h)), 

(4)  to  utilization  and  quality  control  peer  review  organiza- 
tions described  in  part  B  of  title  XI, 

(5)  to  State  medicaid  fraud  control  units  (as  defined  in  sec- 
tion 1903(q)), 

(6)  to  hospitals  and  other  health  care  entities  (as  defined  in 
section  431  of  the  Health  Care  Quality  Improvement  Act  of 
1986),  with  respect  to  physicians  or  other  licensed  health  care 
practitioners  that  have  entered  (or  may  be  entering)  into  an  em- 
ployment or  affiliation  relationship  with,  or  have  applied  for 
clinical  privileges  or  appointments  to  the  medical  staff  of,  such 
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hospitals  or  other  health  care  entities  (and  such  information 
shall  be  deemed  to  be  disclosed  pursuant  to  section  1^.27  of,  and 
be  subject  to  the  provisions  of  that  Act),  and 

(7)  to  the  Attorney  General  and  such  other  law  enforcement 
officials  as  the  Secretary  deems  approrpriate,  and 

(8)  upon  request,  to  the  Comptroller  General, 

in  order  for  such  authorities  to  determine  the  fitness  of  individuals 
to  provide  health  care  services  to  protect  the  health  and  safety  of 
individuals  receiving  health  care  through  such  programs,  and  to 
protect  the  fiscal  integrity  of  such  programs, 

(c)  Confidentiality  of  Information  Provided. — The  Secretary 
shall  provide  for  suitable  safeguards  for  the  confidentaility  of  such 
of  the  information  furnished  under  subsection  (a).  Nothing  in  this 
subsection  shall  prevent  the  disclosure  of  such  information  by  a 
party  which  is  otherwise  authorized,  under  applicable  State  law,  to 
make  such  disclosure. 

(d)  Appropriate  Coordination. — The  Secretary  shall  provide  for 
the  maximum  appropriate  coordination  in  the  implementation  of 
subsection  (a)  of  this  section  and  section  422  of  the  Health  Care 
Quality  Improvement  Act  of  1986. 

REFERENCES  TO  LAWS  DIRECTLY  AFFECTING  MEDICAID  PROGRAM 

Sec.  [1921. J  1922.  (a)  Authority  or  Requirements  to  Cover 
Additional  Individuals.— For  provisions  of  law  which  make  addi- 
tional individuals  eligible  for  medical  assistance  under  this  title, 
see  the  following: 

(1)  AFDC— (A)  Section  402(a)(32)  of  this  Act  (relating  to  indi- 
viduals who  are  deemed  recipients  of  aid  but  for  whom  a  pay- 
ment is  not  made).  Section  402(a)(37)  of  this  Act  (relating  to  in- 
dividuals who  lose  AFDC  eligibility  due  to  increased  earnings). 

TITLE  XX-BLOCK  GRANTS  TO  STATES  FOR  SOCIAL 

SERVICES 

UMITATIONS  ON  USE  OF  GRANTS 

Sec.  2005.  (a)  Except  as  provided  in  subsection  (b),  grants  made 
under  this  title  may  not  be  used  by  the  State,  or  by  any  other 
person  with  which  the  State  makes  arrangements  to  carry  out  the 
purposes  of  this  title— 
(1)  *  *  * 

«***«*« 

(7)  for  any  child  day  care  services  unless  such  services  meet 
applicable  standards  of  State  and  local  law;  [orj 

(8)  for  the  provision  of  cash  payments  as  a  service  (except  as 
otherwise  provided  in  this  section) [.];  or 

(9)  for  payment  for  any  item  or  service  (other  than  an  emer- 
gency item  or  service)  furnished — 

(A)  by  an  individual  or  entity  excluded  from  participa- 
tion in  the  program  under  this  title  pursuant  to  section 
1128  or  section  1128A,  or 

(B)  at  the  direction  or  on  the  prescription  of  a  physician 
during  the  period  when  the  physician  is  excluded  pursuant 
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to  section  1128  or  section  1128A  from  participation  in  the 
program  under  this  title. 

«♦♦♦*♦* 


Section  304  of  the  Controlled  Substances  Act 

denial,  revocation,  or  suspension  of  registration 

Sec.  304.  (a)  A  registration  pursuant  to  section  303  to  manufac- 
ture, distribute,  or  dispense  a  controlled  substance  may  be  suspend- 
ed or  revoked  by  the  Attorney  General  upon  a  finding  that  the  reg- 
istrant— 

(1)  *  *  • 

«*•*«** 

(3)  has  had  his  State  license  or  registration  suspended,  re- 
voked, or  denied  by  competent  State  authority  and  is  no  longer 
authorized  by  State  law  to  engage  in  the  manufacturing,  distri- 
bution, or  dispensing  of  controlled  substances  or  has  had  the 
suspension,  revocation,  or  denial  of  his  registration  recom- 
mended by  competent  State  authority;  [or] 

(4)  has  committed  such  acts  as  would  render  his  registration 
under  section  303  inconsistent  with  the  public  interest  as  de- 
termined under  such  section  [.];  or 

(5)  has  been  excluded  (or  directed  to  be  excluded)  from  partici- 
pation in  a  program  pursuant  to  section  1128(a)  of  the  Social 
Security  Act. 

******* 


Section  2373  of  the  Deficit  Reduction  Act  of  1984 

MISCELLANEOUS  TECHNICAL  AMENDMENTS 

Sec.  2373.  (a)  *  *  * 

*  *  *  *  *  *  « 

[(c)(1)  The  Secretary  of  Health  and  Human  Services  shall  not 
take  any  compliance,  disallowance,  penalty,  or  other  regulatory 
action  against  a  State  during  the  moratorium  period  described  in 
paragraph  (2)  by  reason  of  such  State's  plan  under  title  XIX  of  the 
Social  Security  Act  being  determined  to  be  in  violation  of  section 
1902(a)(10)(C)(i)(III)  of  such  Act  on  account  of  such  plan's  having  a 
standard  or  methodology  which  the  Secretary  interprets  as  being 
less  restrictive  than  the  standard  or  methodology  required  under 
such  section. 

[(2)  The  moratorium  period  is  the  period  beginning  on  the  date 
of  the  enactment  of  this  Act  and  ending  18  months  after  the  date 
on  which  the  Secretary  submits  the  report  required  under  para- 
graph (3). 

[(3)  The  Secretary  shall  report  to  the  Congress  within  12  months 
after  the  date  of  the  enactment  of  this  Act  with  respect  to  the  ap- 
propriateness, and  impact  on  States  and  recipients  of  medical  as- 
sistance, of  applying  standards  and  methodologies  utilized  in  cash 
assistance  programs  to  those  recipients  of  medical  assistance  who 
do  not  receive  cash  assistance,  and  any  recommendations  for 
changes  in  such  requirements. 
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[(4)  No  provision  of  law  shall  repeal  or  suspend  the  moratorium 
imposed  by  this  subsection  unless  such  provision  specifically 
amends  or  repeals  this  subsection.] 

(cXV  The  Secretary  of  Health  and  Human  Services  shall  not  take 
any  compliance,  disallowance,  penalty,  or  other  regulatory  action 
against  a  State  with  respect  to  the  moratorium  period  described  in 
paragraph  (2)  by  reason  of  such  State's  plan  described  i/i  para^aph 
(5)  under  title  XIX  of  the  Social  Security  Act  (including  any  part  of 
the  plan  operating  pursuant  to  section  1902(f)  of  such  ActX  or  the 
operation  thereunder,  being  determined  to  be  in  violation  of  clause 
(IV),  (V),  or  (VI)  of  section  1902(aX10XAXii)  or  section 
1902(aXl()XCXiXIII)  of  such  Act  on  account  of  such  plan  *s  (or  its  op- 
eration) having  a  standard  or  methodology  which  the-  Secretary  in- 
terprets as  being  less  restrictive  than  the  standard' or  methodology 
required  under  such  section,  provided  that  such  plan  (or  its  oper- 
ation) does  not  make  ineligible  any  individual  who  would  be  eligi- 
ble but  for  the  provisions  of  this  subsection. 

(2)  The  moratorium  period  is  the  period  beginning  on  October  1, 
1981,  and  ending  18  months  after  the  date  on  which  the  Secretary 
submits  the  report  required  under  paragraph  (2), 

(8)  The  Secretary  shall  report  to  the  Congress  within  12  months 
after  the  date  of  the  enactment  of  this  Act  with  respect  to  the  appro- 
priateness, and  impact  on  States  and  recipients  of  medical  assist- 
ance, of  applying  standards  and  methodologies  utilized  in  cash  as- 
sistance programs  to  those  recipients  of  medical  assistance  who  do 
not  receive  cash  assistance,  and  any  recommendations  for  changes 
in  such  requirements. 

(4)  No  provision  of  law  shall  repeal  or  suspend  the  moratorium 
imposed  by  this  subsection  unless  such  provision  specifically  amends 
or  repeals  this  subsection. 

(5)  In  this  subsection,  a  State  plan  is  considered  to  include — 

(A)  any  amendment  or  other  change  in  the  plan  which  is  sub- 
mitted by  a  State,  or 

(B)  any  policy  or  guidance  delineated  in  the  Medicaid  oper- 
ation or  program  manuals  of  the  State  which  are  submitted  by 
the  State  to  the  Secretary, 

whether  before  or  after  the  date  of  enactment  of  this  Act  and  wheth- 
er or  not  the  amendment  or  change,  or  the  operating  or  program 
manual  was  approved,  disapproved,  acted  upon,  or  not  acted  upon 
by  the  Secretary. 

(6)  During  the  moratorium  period,  the  Secretary  shall  implement 
(and  shall  not  change  by  any  administrative  action)  the  policy  in 
effect  at  the  beginning  of  such  moratorium  period  with  respect  to — 

(A)  the  point  in  time  at  which  an  institutionalized  individual 
must  sell  his  home  (in  order  that  it  not  be  counted  as  a  re- 
source); and 

(B)  the  time  period  allowed  for  sale  of  a  home  of  any  such 
individual, 

who  is  an  applicant  for  or  recipient  of  medical  assistance  under  the 
State  plan  as  a  medically  needy  individual  (described  in  section 
1902(aX10)(C)  of  the  Social  Security  Act)  or  as  an  optional  categori- 
cally needy  individual  (described  in  section  1902(aX10)(AXii)  of  such 
Act). 
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Mr.  Bentsen,  from  the  Committee  on  Finance, 
submitted  the  following 

REPORT 

[To  accompany  S.  661] 
[Including  cost  estimate  of  the  Congressional  Budget  Office] 

The  Committee  on  Finance,  to  which  was  referred  the  bill  (S. 
661)  to  amend  titles  XI,  XVIII,  and  XIX  of  the  Social  Security  Act 
to  protect  beneficiaries  under  the  health  care  programs  of  that  Act 
from  unfit  health  care  practitioners,  and  otherwise  to  improve  the 
antifraud  provisions  relating  to  those  programs,  having  considered 
the  same,  reports  favorably  thereon  with  an  amendment  in  the 
nature  of  a  substitute  to  the  text,  and  recommends  that  the  bill  as 
amended  do  pass. 
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I.  PURPOSE  AND  SUMMARY 

The  basic  purpose  of  the  Committee  bill  is  to  improve  the  ability 
of  the  Secretary  and  the  Inspector  General  of  the  Department  of 
Health  and  Human  Services  to  protect  Medicare,  Medicaid,  Mater- 
nal and  Child  Health  Services  Block  Grant,  and  Title  XX  Social 
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Services  Block  Grant  programs  from  fraud  and  abuse,  and  to  pro- 
tect the  beneficiaries  of  those  programs  from  incompetent  practi- 
tioners and  from  inappropriate  or  inadequate  care. 

The  Ck)mmittee  bill  has  four  main  elements.  First,  the  bill  man- 
dates the  exclusion  from  Medicare  and  Medicaid  of  individuals  con- 
victed of  program-related  crimes  or  patient  abuse  or  neglect.  It  also 
broadens  the  grounds  for  the  discretionary  exclusion  of  health  care 
providers  from  Medicare  and  Medicaid.  In  addition,  the  bill  extends 
the  mandatory  and  discretionary  exclusion  remedies  to  two  other 
State  health  care  programs,  the  Maternal  and  Child  Health  Serv- 
ices Block  Grant,  and  the  Title  XX  Social  Services  Block  Grant. 
The  Attorney  General  is  authorized  to  deny,  revoke,  or  suspend  the 
controlled  substances  registration  of  any  individual  or  entity  sub- 
ject to  mandatory  exclusion  from  Medicare. 

Second,  the  Committee  bill  revises  the  current  civil  monetary 
penalty  authorities.  It  clarifies  the  Secretary's  authority  to  consoli- 
date exclusion  and  civil  monetary  penalty  determinations  involving 
the  same  provider  into  a  single  administrative  proceeding,  and  it 
broadens  the  Secretary's  authority  to  seek  injunctive  relief  to  pro- 
tect assets  for  the  payment  of  civil  monetary  penalties  imposed. 
The  bill  also  adds,  as  grounds  for  imposing  civil  monetary  penal- 
ties, the  submission  of  claims  for  payment  for  physician  services  by 
individuals  who  are  not  licensed  as  physicians,  who  obtained  their 
licenses  through  misrepresentation,  or  who  misrepresented  to  the 
patient  that  they  were  board-certified  in  a  medical  specialty. 

Third,  the  bill  provides  for  criminal  penalties  for  the  submission 
of  claims  for  physician  services  by  individuals  who  are  not  licensed 
as  physicians  or  who  obtained  their  licenses  through  misrepresen- 
tation or  cheating  on  a  licensing  exam.  The  bill  also  directs  the 
Secretary,  in  consultation  with  the  Attorney  General,  to  clarify  by 
regulation  what  pa3rment  practices  are  not  to  be  treated  as  crimi- 
nal offenses  for  purposes  of  the  current  law  prohibitions  against 
bribes  and  kickbacks. 

Finally,  the  bill  requires  States,  as  a  condition  of  receiving  Fed- 
eral Medicaid  matching  funds,  to  provide  information  to  the  Secre- 
tary regarding  actions  taken  against  health  care  practitioners  by 
State  licensing  authorities.  The  bill  also  authorizes  the  Secretary  to 
provide  such  information  to  other  State  licensing  authorities  and 
program  agencies  in  order  to  protect  the  health  and  safety  of  bene- 
ficiaries and  the  fiscal  integrity  of  the  programs. 

II.  BACKGROUND  AND  NEED  FOR  LEGISLATION 

Under  current  law,  the  Department  of  Health  and  Human  Serv- 
ices (HHS)  can  exclude  practitioners  from  participation  in  Medi- 
care for  a  number  of  reasons: 
— Conviction  of  a  criminal  act  against  Medicare  (Title  XVIII), 

Medicaid  (Title  XIX)  or  Title  XX  of  the  Social  Security  Act; 
— Imposition  of  a  civil  monetary  penalty  for  acts  against  Medi- 
care or  Medicaid; 
— Submitting  false  claims  to  Medicare; 

— Repeatedly  providing  more  services  than  necessary  to  Medi- 
care beneficiaries; 
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— Submitting  Medicare  claims  with  charges  that  substantially 
exceed  the  practitioner's  customary  charges; 

— Providing  services  to  Medicare  beneficiaries  that  are  of  a  qual- 
ity which  fails  to  meet  professionally  recognized  standards  of 
care; 

— Failing  to  keep  adequate  records  to  demonstrate  the  need  for 
services  rendered. 

HHS  has  the  authority  to  require  all  States  to  exclude  practition- 
ers from  participating  in  Medicaid  only  when  the  practitioner  is 
convicted  of  a  criminal  act  against  Medicare,  Medicaid  or  Title  XX, 
or  where  HHS  has  imposed  a  civil  monetary  penalty  on  the  practi- 
tioner for  acts  against  Medicare  or  Medicaid.  HHS  also  has  the  au- 
thority to  require  all  States  to  exclude  entities  that  are  owned  or 
controlled  by  individuals  convicted  of  such  criminal  acts. 

If  HHS  excludes  a  practitioner,  HHS  is  required  to  notify  the 
State  and  local  agencies  responsible  for  health  care  licensing  or 
certification  of  the  exclusion  and  to  request  that  they  invoke  sanc- 
tions in  accordance  with  applicable  State  law  or  policy. 

Current  law  also  authorizes  the  Secretary  to  impose  a  civil  mone- 
tary penalty  of  up  to  $2,000  per  item  or  service,  plus  an  assessment 
of  up  to  twice  the  amount  claimed,  on  any  person  who  files  a  claim 
for  a  medical  or  other  item  or  service  that  the  person  knew  or  had 
reason  to  know  was  not  provided  as  claimed. 

Finally,  current  law  provides  for  criminal  penalties,  including 
fines  of  up  to  $25,000  and  imprisonment  for  up  to  five  years,  upon 
conviction  of  certain  offenses  relating  to  kickbacks,  bribes,  or  false 
claims  for  payment. 

On  May  1,  1984,  the  U.S.  General  Accounting  Office  (GAO) 
issued  a  report  to  the  Secretary  of  HHS  which  concluded  that,  there 
was  a  need  to  expand  Federal  authority  to  protect  Medicare  and 
Medicaid  patients  from  health  care  practitioners  who  lose  their  li- 
censes. The  GAO  report  found  that  Medicare  and  Medicaid  patients 
are  being  treated  in  some  States  by  health  care  practitioners  whose 
licenses  were  revoked  or  suspended  by  another  State's  licensing 
board  because  they  did  not  meet  minimum  professional  standards. 
This  occurred  because  these  practitioners  move  to  another  Slate 
where  they  have  a  license  and  continue  to  practice.  Such  practi- 
tioners are  able  to  treat  Medicare  and  Medicaid  patients  because 
HHS  does  not  have  the  authority  to  exclude  them  from  these  pro- 
grams in  all  States  based  on  licensing  board  findings  and  sanctions 
in  one  State.  Currently,  HHS  is  only  empowered  to  deny  payment 
for  services  furnished  by  a  practitioner  in  the  State  in  which  he  or 
she  has  lost  a  license. 

A  primary  reason  sanctioned  practitioners  were  able  to  move  to 
other  States  and  continue  practice  was  that  other  States  did  not 
learn  of  the  practitioner's  previous  offenses,  or  when  they  did, 
many  months  or  years  had  passed.  When  States  are  informed,  it 
may  take  up  to  three  years  to  sanction  practitioners  because  proce- 
dures are  lengthy  and  there  is  a  shortage  of  personnel.  Sanctions 
imposed  by  one  State  do  not  automatically  result  in  sanctions  being 
imposed  by  other  States.  State  licensing  laws  do  not  always  permit 
a  State  to  take  action  based  solely  on  another  State's  sanction.  Fur- 
ther, physicians  whose  licenses  have  been  revoked  can  enter  the 
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military  and  practice  without  a  license  from  the  State  in  which 
they  are  located. 

Under  current  law,  HHS  can  exclude  practitioners  only  for  acts 
committed  against  Medicare,  Medicaid  and  their  beneficiaries.  As  a 
result,  HHS  excludes  relatively  few  of  those  practitioners  sanc- 
tioned by  State  boards.  For  example,  while  State  licensing  boards 
in  Michigan,  Ohio  and  Pennsylvania  sanctioned  328  practitioners 
between  1977  and  1982,  HHS  nationwide  excluded  only  335  practi- 
tioners from  1975  to  1982.  Also,  only  15  of  the  328  practitioners 
sanctioned  by  the  three  States  were  also  excluded  by  HHS.  Fur- 
ther, over  seventy  percent  of  HHS  exclusion  actions  were  for  crimi- 
nal violations  against  the  programs.  However,  fifty-eight  percent  of 
the  328  licensing  board  sanctions  in  the  three  States  were  for  prob- 
lems that  affected  the  practitioner's  ability  to  meet  minimum  pro- 
fessional standards  or  to  provide  quality  care. 

In  addition,  HHS  is  unable  under  current  law  to  bar  from  par- 
ticipation individuals  or  entities  that  have  been  convicted  of  de- 
frauding patients  or  private  health  insurers  or  of  defrauding  other 
Federal,  State  or  local  government  programs. 

In  summary,  HHS  currently  does  not  have  the  authority  to  ex- 
clude individuals  or  entities  from  Medicare,  Medicaid,  the  Mater- 
nal and  Child  Health  Program  and  Title  XX  Social  Services  Pro- 
gram who  have  been  convicted  of  non-program  related  crimes  such 
as  fraud,  financial  abuse,  neglect  of  patients  or  unlawful  distribu- 
tion of  a  controlled  substance.  It  does  not  have  the  authority  in  all 
cases  to  exclude  those  who  have  been  sanctioned  for  defrauding  or 
abusing  the  Medicaid  program  from  participation  in  Medicare  or 
vice  versa.  Further,  HHS  does  not  have  the  authority  to  exclude 
nationwide  those  individuals  or  entities  that  have  lost  their  li- 
censes to  provide  health  care  or  have  otherwise  been  sanctioned  by 
a  State  licensing  authority. 

III.  EXPLANATION  OF  BILL 

Exclusion  From  Medicare  and  State  Health  Care  Programs 

(Section  2) 

Mandatory  Exclusion 

The  bill  identifies  a  number  of  acts  for  which  exclusion  from 
Medicare  and  State  health  care  programs  is  appropriate.  (The  bill 
defines  State  health  care  programs  as  Medicaid,  the  Maternal  and 
Child  Health  Services  Block  Grant  under  Title  V  of  the  Social  Se- 
curity Act,  and  the  Social  Services  Block  Grant  under  Title  XX  of 
the  Social  Security  Act.)  The  bill  divides  these  actions  into  two 
broad  categories:  those  for  which  exclusion  is  mandatory,  and  those 
for  which  it  is  discretionary  with  the  Secretary.  In  those  cases 
where  individuals  or  entities  have  been  convicted  of  certain  crimes 
and  exclusion  is  mandatory,  the  bill  prescribes  a  minimum  period 
of  exclusion  of  5  years,  with  certain  limited  exceptions. 

Mandatory  exclusion  for  program-related  crimes  (section  1128(aXl) 
of  the  Social  Security  Act) 

The  Secretary  would  be  required  to  exclude  from  participation  in 
Medicare  any  individual  or  entity  convicted,  in  Federal  or  State 
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court,  of  a  criminal  offense  related  to  the  delivery  of  services  under 
Medicare  or  Medicaid  or  any  other  State  health  care  program.  The 
exclusion  would  be  for  a  period  of  not  less  than  five  years,  unless 
the  Secretary  waives  the  exclusion  upon  a  request  from  the  State 
on  the  grounds  that  the  individual  or  entity  is  the  sole  community 
physician  or  the  sole  source  of  essential  specialized  services  in  the 
community.  If  the  Secretary  excludes  an  individual  or  entity  from 
Medicare  under  this  provision,  the  State  would  be  required  to  ex- 
clude the  individual  or  entity  from  participation  in  Medicaid  and 
the  other  State  health  care  programs  for  the  same  period  as  the 
individual  is  excluded  from  Medicare. 

If  an  individual  or  entity  convicted  of  a  program-related  offense 
involving  a  State  health  care  program  has  not  been  furnishing 
services  to  Medicare  beneficiaries  but  would  be  eligible  to  do  so,  it 
is  the  Committee's  expectation  that  the  Secretary  would  proceed  to 
exclude  the  individual  or  entity  from  Medicare  and  then  direct  the 
States  to  exclude  the  party  from  the  State  health  care  programs.  If 
the  individual  or  entity  was  a  type  of  provider  that  would  not  oth- 
erwise be  eligible  for  Medicare  payments,  the  Secretary  could  call 
the  matter  to  the  attention  of  the  States  and  urge  that  they  insti- 
tute exclusion  proceedings.  In  the  alternative,  the  Secretary  could 
follow  the  exclusion  procedure  for  Medicare  and  direct  the  States 
to  exclude  the  provider  from  the  State  health  care  programs. 

While  there  is  currently  a  mandatory  exclusion  from  Medicare 
and  Medicaid  for  crimes  related  to  the  delivery  of  health  care 
under  Medicare,  Medicaid  or  Title  XX,  no  minimum  period  of  ex- 
clusion is  specified,  and  participation  in  the  Title  V  MCH  Block 
Grant  is  unaffected.  This  provision  would  amend  current  law  to  re- 
quire exclusion  for  a  minimum  of  five  years  for  conviction  of  such 
crimes,  and  to  apply  the  exclusion  to  Title  V  as  well.  The  Commit- 
tee believes  that  a  minimum  five-year  exclusion  is  appropriate, 
given  the  seriousness  of  the  offenses  at  issue.  The  minimum  exclu- 
sion provides  the  Secretary  with  adequate  opportunity  to  deter- 
mine whether  there  is  a  reasonable  assurance  that  the  types  of  of- 
fenses for  which  the  individual  or  entity  was  excluded  have  not  re- 
curred and  are  not  likely  to  do  so.  Moreover,  a  mandatory  five-year 
exclusion  should  provide  a  clear  and  strong  deterrent  against  the 
commission  of  criminal  acts. 

Mandatory  exclusion  for  crimes  related  to  patient  neglect  or  abuse 
(section  1128(a)(2)) 

The  Secretary  would  be  required  to  exclude  from  participation  in 
Medicare  any  individual  or  entity  convicted  of  a  criminal  offense 
relating  to  neglect  or  abuse  of  patients  in  connection  with  the  de- 
livery of  a  health  care  item  or  service.  The  bill  would  establish  a 
minimum  exclusion  period  of  five  years,  unless  the  Secretary 
waives  the  exclusion  upon  a  request  from  the  State  on  the  grounds 
that  the  individual  or  entity  is  the  sole  community  physician  or  the 
sole  source  of  essential  specialized  services  in  the  community. 

If  the  Secretary  excludes  any  individual  or  entity  under  this  pro- 
vision, the  States  would  be  required  to  exclude  such  individual  or 
entity  from  participation  in  Medicaid  or  any  other  State  health 
care  programs  for  the  same  period  of  time.  As  in  the  case  of  provid- 
ers who  are  convicted  of  program-related  crimes,  the  Secretary 
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could  exclude  from  Medicare  individuals  and  entities  who  are  eligi- 
ble to  participate  but  are  not  doing  so,  and  could  follow  the  Medi- 
care exclusion  process  to  direct  States  to  exclude  providers  who  are 
not  eligible  to  participate  in  Medicare. 

Under  the  current  law,  the  Secretary  does  not  have  the  author- 
ity to  exclude  persons  who  have  been  convicted  of  criminal  offenses 
which  are  not  related  to  Medicare  or  other  State  health  care  pro- 
grams. This  provision  would  give  the  Secretary  the  authority  to 
protect  Medicare  and  the  State  health  care  program  beneficiaries 
from  individuals  or  entities  that  have  already  been  tried  and  con- 
victed of  offenses  which  the  Secretary  concludes  entailed  or  result- 
ed in  neglect  or  abuse  of  other  patients  and  whose  continued  par- 
ticipation in  Medicare  and  the  State  health  programs  would  there- 
fore constitute  a  risk  to  the  health  and  safety  of  patients  in  those 
programs. 

Permissive  exclusions 

Subsections  1128  (bXD  through  (bX14)  would  establish  discretion- 
ary authority  for  the  Secretary  to  exclude  individuals  and  entities 
from  Medicare  for  specified  reasons.  Although  the  Secretary  would 
have  discretion  whether  to  initiate  an  exclusion  proceeding  in  any 
particular  case,  the  bill  makes  it  clear  that,  if  the  Secretary  found 
that  an  exclusion  was  warranted,  these  authorities  would  have  to 
be  exercised  in  a  manner  that  resulted  in  the  exclusion  of  the  indi- 
vidual or  entity  from  all  of  the  Medicare  and  State  health  pro- 
grams for  which  the  individual  or  entity  was  otherwise  eligible  to 
participate.  Thus,  if  the  provider  were  eligible  to  participate  in 
Medicare,  the  Secretary  would  exclude  the  provider  from  Medicare, 
even  if  the  provider  had  not  been  participating  in  Medicare,  and 
would  simultaneously  direct  the  States  to  exclude  the  provider 
from  the  State  health  programs  for  the  same  period  of  time.  If  the 
individual  or  entity  were  not  eligible  to  participate  in  Medicare  be- 
cause he  or  it  was  a  type  of  provider  that  is  not  reimbursed  under 
the  program,  the  Secretary  could  use  the  Medicare  exclusion  proce- 
dures to  direct  the  States  to  exclude  the  individual  or  entity  from 
the  State  health  programs  for  the  period  of  time  for  which  he  or  it 
would  have  been  excluded  from  Medicare. 

The  bill  includes  among  the  grounds  for  permissive  exclusion 
convictions  relating  to  fraud  (1128(bXl))  and  convictions  relating  to 
controlled  substances  (1128(bX3)).  While  the  Committee  expects 
that  most  of  these  cases  will  result  in  exclusion,  it  wishes  to  give 
the  Secretary  the  option  to  avoid  exclusion  if,  in  his  judgment,  ex- 
clusion would  jeopardize  another  investigation. 

Authority  to  exclude  for  conviction  relating  to  fraud  (section 
im(bXl)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  under  Federal  or  State  law  of  a  criminal  offense 
relating  to  fraud,  theft,  embezzlement,  breach  of  fiduciary  responsi- 
bility or  financial  abuse  if  such  offense  was  committed  either  in 
connection  with  the  delivery  of  health  care  or  with  respect  to  a 
program  that  is  financed,  at  least  partially,  by  Federal,  State  or 
local  government. 
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Under  current  law,  the  Secretary  does  not  have  the  authority  to 
exclude  individuals  or  entities  convicted  of  criminal  offenses  which 
are  not  related  to  Medicare  or  Medicaid  or  the  other  State  health 
care  programs.  This  provisions  would  permit  the  Secretary  to  ex- 
clude persons  and  entities  who  have  already  been  convicted  of  of- 
fenses relating  to  their  financial  integrity,  if  the  offenses  occurred 
in  delivering  health  care  to  patients  not  covered  by  public  pro- 
grams or  if  they  occurred  during  participation  in  any  other  govern- 
mental program. 

Authority  to  exclude  for  conviction  relating  to  obstruction  of  an  in- 
vestigation (section  1128(hX2)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  of  interference  with,  or  obstruction  of,  any  investi- 
gation into  any  criminal  offense  for  crimes  that  would  require 
mandatory  exclusion  under  section  1128(a)  or  permit  exclusion 
under  section  1128(b)(1). 

Authority  to  exclude  for  conviction  relating  to  controlled  substance 
(section  1128(bX3)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  convicted  under  Federal  or  State  law  or  unlawful  manufac- 
ture, distribution,  prescription  or  dispensing  of  a  controlled  sub- 
stance or  any  other  criminal  offense  relating  to  a  controlled  sub- 
stance. 

Authority  to  exclude  for  license  revocation  or  suspension  (section 
1128(bX4)) 

The  Secretary  v/ould  be  authorized  to  exclude  any  individual  or 
entity  whose  license  to  provide  health  care  has  been  suspended  or 
revoked  by  a  State  licensing  authority  or  whose  license  has  been 
otherwise  lost  for  reasons  bearing  on  the  individual's  professional 
competence,  professional  conduct  or  financial  integrity. 

The  Committee  heard  substantial  testimony  from  the  General 
Accounting  Office,  based  in  its  investigation  of  three  States,  and 
from  the  Inspector  General  of  HHS,  about  the  need  to  protect  Med- 
icare and  Medicaid  patients  from  practioners  who  lose  their  li- 
censes in  one  State,  move  to  another  State,  and  continue  to  treat 
program  beneficiaries.  The  provisions  of  this  bill  would  permit  the 
Secretary  to  exclude  such  persons  from  Medicare  in  all  States  and 
to  require  the  State  to  exclude  them  from  participation  in  any 
State  health  care  program. 

This  provision  would  also  permit  the  exclusion  of  individuals  or 
entities  who  surrender  their  licenses  while  disciplinary  proceedings 
involving  professional  competence,  professional  conduct  or  finan- 
cial integrity  are  pending.  This  provision  will  prevent  unfit  prac- 
tioners from  avoiding  exclusion  through  the  expedient  of  surren- 
dering their  license  before  the  State  can  conclude  proceedings 
against  them. 

The  Committee  expects  that  the  Secretary  will  not  use  his  discre- 
tion under  this  authority  to  exclude  individuals  whose  licenses 
have  been  suspended  in  the  State  in  which  they  are  practicing  for 
minor  infractions  not  relating  to  quality  of  care,  such  as  failure  to 
pay  licensing  fees  or  violation  of  strict  advertising  requirements.  In 
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these  limited  circumstances,  the  exclusion  penalty  would,  in  the 
Committee's  view,  be  too  harsh.  However,  the  Committee  expects 
that  the  Secretary  in  these  instances  will  carefully  review  the  cir- 
cumstances of  the  license  suspension  to  assure  himself  that  the 
minor  infraction  was  the  sole  reason  for  the  loss  of  license. 

Authority  to  exclude  for  prior  suspension  or  exclusion  from  Federal 
health  care  programs  (section  1128(hX5)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  suspended  or  excluded  from  any  Federal  progrsmi  involving 
the  provision  of  health  care,  or  from  any  State  health  care  pro- 
gram, for  reasons  bearing  on  professonal  competence,  professional 
performance,  or  financial  integrity.  Federal  programs  covered  by 
this  provision  would  include  those  administered  by  the  Department 
of  Defense  or  the  Veterans*  Administration.  The  purpose  of  the 
provision  is  to  correct  the  anomaly  in  current  law  whereby  individ- 
uals or  entities  found  unfit  to  participate  in  one  Federal  health 
program,  or  in  one  Federally-funded  State  health  care  program, 
may  continue  to  participate  in  Medicare  or  Medicaid  or  the  other 
State  programs.  The  Committee  recommends  that  the  committees 
with  jurisdiction  over  Department  of  Defense  and  Veterans'  Ad- 
ministration health  programs  enact  a  reciprocal  authority  to 
permit  exclusion  under  their  programs  for  individuals  and  entities 
excluded  or  otherwise  sanctioned  under  this  provision. 

Authority  to  exclude  for  excessive  charges,  unnecessary  services,  or 
failure  of  certain  organizations  to  furnish  medically  necessary 
services  (section  1128(bX6)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  that  the  Secretary  determines  submitted  requests  for  pay- 
ment which  contain  charges  (or  costs)  substantially  in  excess  of 
usual  charges  (or  costs).  The  Committee  intends  that  the  standard 
to  be  used  in  determining  whether  excessive  charges  have  been 
submitted  is  the  person's  or  entity's  usual  or  normal  charge,  which 
may  be  higher  than  the  Medicare-recognized  ''customary  charge." 
This  provision  does  not  in  any  way  alter  the  amount  of  the  charge 
which  will  be  recognized  as  "reasonable"  under  Title  XVIII.  The 
provision  does  not  apply  where  payment  is  not  made  on  either  a 
cost  or  charge  basis,  such  as  under  prospective  payment. 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  that  the  Secretary  determines  has  furnished,  or  caused  to  be 
furnished,  items  or  services  substantially  in  excess  of  the  patient's 
needs  or  of  a  quality  which  fails  to  meet  professionally  recognized 
standards  of  health  care.  The  Committee  expects  that  Feer  Review 
Organizations  (PROs)  will  be  primarily  responsible  for  assessing 
quality  of  services  under  their  review  responsibility  by  determining 
whether  professionally  recognized  standards  of  health  care  are 
met.  The  Committee  is  aware  that  currently  PROs  are  responsible 
under  their  contracts  only  for  review  of  certain  types  of  Medicare 
services.  Even  for  those  Medicare  services,  however,  there  may  be 
situations  when  the  PRO  does  not  make  the  final  quality  decision, 
such  as  in  cases  where  a  PRO  contract  is  not  in  effect.  The  Com- 
mittee expects  that,  in  determining  whether  professionally  recog- 
nized standards  of  health  care  are  met,  the  Secretary  may  rely  on 
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information  supplied  by  the  Peer  Review  Organizations  (PROs),  the 
Medicare  Part  B  carriers,  or  any  other  reliable  source. 

The  Committee  intends  that  in  applying  this  provision,  the  Sec- 
retary would  not  exclude  a  provider  (such  as  a  laboratory  or  phar- 
macy) that  provides  a  service  that  was  ordered  by  a  physician, 
where  that  provider  is  not  in  a  position  to  determine  the  necessity 
for  the  service  or  to  refuse  to  comply  with  the  ph3rsician*s  order. 

The  Secretary  would  be  authorized  to  exclude  a  risk-sharing 
health  maintenance  organization  (HMO)  or  competitive  medical 
plan  (CMP)  or  a  primary  care  case  management  plan,  approved 
under  Medicare  or  Medicaid,  that  has  failed  substantially  to  pro- 
vide medically  necessary  items  or  services  as  required  by  law  or 
contract,  if  the  failure  has  adversely  affected,  or  has  the  likelihood 
of  adversely  affecting,  Medicare  or  Medicaid  beneficiaries. 

The  first  two  elements  of  this  provision  would  essentially  recod- 
ify current  law  under  section  1862(dXl),  regarding  conditions  under 
which  Medicare  payments  may  be  denied.  The  provision  would  also 
expand  current  law  to  include  State  health  care  programs.  The 
Committee  understands  that,  under  current  law,  when  exclusion  is 
considered  in  the  case  of  a  hospital  that  has  submitted  claims  in 
excess  of  usual  charges,  or  in  the  case  of  a  physician  who  provides 
services  substantially  in  excess  of  the  needs  of  patients,  the  hospi- 
tal or  physician  is  given  a  notice  of  the  proposed  sanction,  an  op- 
portunity to  submit  an  explanation  in  writing,  and  a  face-to-face 
meeting  with  a  representative  of  the  Secretary  prior  to  a  decision 
as  to  whether  to  exclude.  The  CJommittee  expects  the  Secretary  to 
follow  these  procedures  with  respect  to  potential  exclusions  in  such 
cases  under  the  Committee  bill.  Where  it  appears  that  the  underly- 
ing violation  by  the  hospital  or  physician  in  such  a  case  is  an  iso- 
lated or  inadvertent  instance,  the  Committee  would  expect  the  Sec- 
retary not  to  exclude,  but  rather  to  insist  on  prompt  corrective 
action. 

The  new  provisions  affecting  HMOs,  CMPs,  and  Medicaid  case 
management  plans  are  intended  to  deal  with  serious  failures  to 
abide  by  acceptable  standards  of  medical  practice,  rather  than  iso- 
lated cases  of  inadvertent  omissions.  The  Committee  intends  for 
the  Secretary  to  examine  whether  there  was  a  deliberate  omission 
or  a  pattern  of  failing  to  provide  necessary  items  and  services,  the 
seriousness  of  the  effect  on  or  risk  to  patients,  and  the  reasons  or 
circumstances  involved.  It  is  also  expected  that  the  practice  stand- 
ards used  to  determine  that  items  or  services  were  medically  neces- 
sary would  be  based  on  generally  accepted  HMO  practice  stand- 
arck.  The  CJommittee  expects  that  these  standards  could  be  devel- 
oped by  physicians  involved  with  prepaid  group  practice,  by  other 
HMOs  or  CMPs,  or  by  State  agencies  that  have  contracted  with 
HMOs,  with  PROs,  or  with  other  organizations  to  conduct  quality 
assessment  in  prepayment  settings. 

Authority  to  exclude  for  frauds  kickbacks,  and  other  prohibited  ac- 
tivities (section  im(bX7)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  that  has  committed  an  act  described  in  1128A  (relating  to 
civil  monetary  penalties  for  false  or  fraudulent  claims)  or  in  the 
new  section  1218B  (relating  to  criminal  penalties  for  kickbacks  and 
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bribes).  (See  discussion  below  regarding  the  new  section  1128B.) 
The  Secretary  could  exercise  this  authority  to  exclude  an  individ- 
ual or  entity  without  the  necessity  of  imposing  a  civil  monetary 
penalty  or  obtaining  a  criminal  penalty  or  obtaining  a  criminal 
conviction.  It  is  the  Committee's  intent  that  the  burden  of  proof  re- 
quirements under  this  authority  would  be  those  customarily  appli- 
cable to  administrative  proceedings.  (See  discussion  below  regard- 
ing the  special  due  process  protection  relating  to  exclusion  under 
this  authority.) 

Authority  to  exclude  entities  controlled  by  a  sanctioned  individual 
(section  1128(bX8)) 

The  Secretary  would  be  authorized  to  exclude  any  entity  that 
has  a  person  with  an  ownership  or  controlling  interest,  or  that  has 
an  officer,  director,  agent  or  managing  employee,  who  has  been 
convicted  of  certain  program-related  offenses  (described  in  section 
1128(a)  or  section  1128(b)  (1),  (2),  or  (3)),  or  against  whom  a  civil 
monetary  penalty  has  been  assessed,  or  who  has  been  excluded 
from  participation  in  Medicare  or  a  State  health  care  program. 

The  section  would  recodify  section  1128(b)  of  current  law  with  re- 
spect to  excluding  entities  that  have  an  ownership,  managerial,  or 
other  substantial  relationship  with  an  individual  who  has  been  ex- 
cluded or  sanctioned  by  the  program  on  the  basis  of  a  program-re- 
lated conviction.  This  provision  would  expand  the  current  exclusion 
authority  to  include  entities  that  have  a  substantial  relationship 
with  an  individual  who  has  been  excluded  from  Medicare  or  Medic- 
aid or  the  other  State  health  care  programs  or  who  has  had  a  civil 
monetary  penalty  imposed  against  him. 

Authority  to  exclude  for  failure  to  make  certain  disclosures  (sections 
1128(h)  (91  (10)  and  (11)) 

The  Secretary  would  be  authorized  to  exclude  any  individual  or 
entity  that  fails  fully  and  accurately  to  make  any  required  disclo- 
sure regarding  persons  with  ownership  or  control,  or  persons  con- 
victed of  program-related  crimes,  or  that  fails  to  supply  to  the  Sec- 
retary as  requested  information  pertaining  to  the  ownership  of  a 
subcontractor  or  to  significant  business  transactions.  In  addition, 
the  Secretary  would  be  permitted  to  exclude  any  individual  or 
entity  that  fails  to  provide  information  that  the  Secretary  or  the 
State  Medicaid  agency  finds  necessary  to  determine  amounts  pay- 
able, or  that  refuses  to  permit  examination  of  its  fiscal  or  other 
records  as  may  be  necessary  to  verify  such  information. 

These  provisions  are  essentially  a  recodification  of  current  law 
under  section  1866(bX2)  (C)  and  (G),  with  an  expansion  in  the  enti- 
ties covered  and  an  extension  to  include  exclusions  from  the  State 
health  care  programs. 

Authority  to  exclude  for  failure  to  grant  immediate  access  (section 
1128(hX12)) 

The  Secretary  would  be  authorized  to  exclude  an  individual  or 
entity  that  faUs  to  grant,  upon  reasonable  request,  immediate 
access  to  the  Secretary,  State  agency.  Inspector  General,  or  State 
Medicaid  fraud  control  unit  for  the  purpose  of  performing  their 
specified  statutory  functions.  The  Secretary  would  be  required  to 
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define  by  regulation  what  constitutes  "immediate  access"  and  "rea- 
sonable request."  The  Committee  intends  that  the  regulations  on 
"reasonable  request"  with  respect  to  the  review  of  records  or  docu- 
ments by  the  Inspector  Greneral  or  State  Medicaid  Fraud  Control 
Units  will  specify  that  this  provision  only  apply  to  situations  where 
there  is  information  to  suggest  that  the  individual  or  entity  has 
violated  statutory  or  regulatory  requirements  under  Titles  V,  XI, 
XVIII,  XIX,  or  XX.  With  respect  to  determinations  of  compliance 
with  Medicare  or  Medicaid  conditions  of  participation  or  payment, 
or  with  respect  to  Medicaid  review  and  inspection  requirements, 
the  Committee  recognizes  that  information  regarding  compliance 
will  not  necessarily  be  available  prior  to  access  to  a  facility  or 
other  entity;  indeed,  the  purpose  of  immediate  access  in  this  cir- 
cumstance is  to  facilitate  a  determination  of  the  extent  of  compli- 
ance. The  Committee  further  intends  that  the  regulations  make  al- 
lowances for  failure  to  provide  immediate  access  if  there  are  cir- 
cumstances beyond  the  control  of  the  individual  or  entity  under 
review,  such  as  in  cases  where  the  hospital  record  is  physically  in 
the  possession  of  a  PRO  conducting  a  review.  The  period  of  exclu- 
sion for  individuals  (but  not  entities)  would  be  equal  to  the  period 
during  which  access  was  denied  and  an  additional  period  not  to 
exceed  90  days  as  set  by  the  Secretary. 

Authority  to  exclude  for  failure  to  take  certain  corrective  actions 


(section  1128(bXW) 

The  Secretary  would  be  authorized  to  exclude  any  hospital  that 
fails  to  comply  substantially  with  a  corrective  action  necessary  to 
prevent  or  correct  inappropriate  admissions  or  practice  patterns 
under  the  prospective  payment  system,  if  required  to  do  so  under 
the  provisions  of  section  1886(fK2)  pertaining  to  the  review  and  rec- 
ommendations of  a  PRO.  This  provision  clarifies  the  sanctions 
available  under  current  law  and  extends  them  to  include  exclusion 
from  the  State  health  care  programs. 

Authority  to  exclude  for  default  on  health  education  loan  or  schol- 
arship obligations  (section  1128(bXW) 

The  Secretary  would  be  authorized  to  exclude  any  individual  who 
is  in  default  on  repajnnent  of  scholarship  obligations  or  loans  for 
health  education  that  have  been  made  or  secured  in  whole  or  in 
part  by  the  Secretary.  The  Secretary  may  not  exclude  an  individ- 
ual for  default  unless  the  Department  has  exhausted  all  reasonable 
alternatives  available  to  it  to  secure  repayment.  In  addition,  the 
Secretary  may  not  exclude  any  physician  for  default  if  the  State 
requests  that  the  physician  not  be  excluded  on  the  grounds  that  he 
or  she  is  the  sole  community  physician  or  the  sole  source  of  essen- 
tial specialized  services  in  a  community.  In  determining  whether  to 
exclude  a  physician  for  default,  the  Secretary  is  required  to  take 
into  account  the  effect  of  exclusion  on  access  by  Medicare  and  Med- 
icaid beneficiaries  to  covered  physician  services. 

The  Committee  emphasizes  that  exclusion  is  a  remedy  of  last 
resort  for  collecting  outstanding  loan  obligations.  The  Secretary  is 
expected  to  use  alternative  administrative  tools  whenever  feasible. 
For  example,  the  Secretary  should  explore  the  feasibility  of  deduct- 
ing overdue  loan  obligations  from  amounts  that  Medicare  or  Medic- 
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aid  would  otherwise  pay  for  services  rendered  by  the  defaulting 
practitioner.  Similarly,  civil  authority  in  the  tax  code,  administered 
by  the  Attorney  General,  could  be  used  to  deduct  losin  obligations 
from  tax  refunds  to  individuals  in  default. 

Due  process  (sections  1128  (c),  (dj,  (e),  (f)  and  (g)) 

All  mandatory  and  permissive  exclusions  under  sections  1128 
and  1128A  would  be  effective  at  such  time,  and  upon  such  reasona- 
ble notice  to  the  public  and  to  the  individual  or  entity  to  be  ex- 
cluded, as  may  be  specified  in  regulation.  An  exclusion  would  be 
effective  on  or  after  the  effective  date  specified  by  the  notice  of  the 
exclusion. 

In  order  to  avoid  disruptions  in  care  that  would  be  harmful  to 
patients,  smd  to  permit  an  orderly  transfer  to  another  provider, 
payment  to  an  excluded  provider  would  normally  be  permitted 
under  Medicare,  Medicaid,  and  the  other  State  health  care  pro- 
grams, for  up  to  30  days  for  inpatient  institutional  services  fur- 
nished to  an  individual  admitted  prior  to  the  exclusion,  and  for 
home  health  services  or  hospice  care  furnished  pursuant  to  a  plan 
of  care  established  before  the  date  of  the  exclusion.  However,  the 
Secretary  could  stop  pajmients  for  such  patients  sooner  than  thirty 
days  after  exclusion  if  the  Secretary  concluded  that  the  risk  to  the 
health  or  safety  of  the  patients  was  sufficiently  serious  to  warrant 
a  more  immediate  transfer  to  a  different  provider. 

Under  the  bill,  the  notice  of  the  exclusion  under  section  1128  or 
1128A  would  be  required  to  state  the  earliest  date  on  which  the  in- 
dividual or  entity  could  apply  for  reinstatement  in  Medicare,  Med- 
icaid, and  the  other  State  health  care  programs.  The  period  could 
not  be  less  than  five  years  in  the  case  of  a  mandatory  exclusion 
under  section  1128(a),  unless  the  Secretary  has  exercised  his  au- 
thority to  waive  exclusion  in  the  case  of  a  sole  community  physi- 
cian or  a  practitioner  or  entity  that  is  the  sole  source  of  essential 
specialized  services  in  a  community.  For  individuals  excluded 
under  section  1128(bX12),  the  period  of  exclusion  is  the  period 
during  which  the  Secretary  was  denied  immediate  access  plus  an 
additional  period,  not  to  exceed  90  days,  as  determined  by  the  Sec- 
retary. In  the  case  of  all  exclusions  other  than  those  under  1128(a) 
and  1128(bX12),  the  Committee  intends  that,  in  setting  the  period  of 
exclusion,  the  Secretary  will  take  into  consideration  such  factors  as 
the  seriousness  of  the  offense,  the  impact  of  both  the  offense  and 
the  exclusion  on  beneficiaries,  and  any  mitigating  circumstances, 
such  as  the  availability  of  alternate  providers  of  needed  health  care 
services. 

The  individual  or  entity  excluded  under  Section  1128  would  be 
entitled  to  reasonable  notice  and  opportunity  for  a  hearing  by  the 
Secretary  after  the  notice  of  exclusion,  and  to  judicial  review  of  the 
Secretary's  final  decision.  These  are  the  same  notice  and  post-ter- 
mination hearing  requirements  provided  under  current  law  in  sec- 
tions 1862(d),  1128  and  1156  of  the  Social  Security  Act.  A  special 
due  process  protection  is  established  for  cases  where  the  Secretary 
seeks  to  exclude  an  individual  or  entity  pursuant  to  section 
1128(bX7).  That  section  gives  the  Secretary  the  authority  to  exclude 
an  individual  or  entity  on  the  grounds  that  the  individual  or  entity 
has  committed  an  act  that  is  subject  to  civil  monetary  penalties 
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under  section  1128A  or  criminal  penalties  under  section  1128B.  The 
Secretary's  authority  is  independent  of  a  finding  or  conviction 
under  the  civil  or  criminal  penalty  provisions.  The  special  protec- 
tion provides  that  any  exclusion  under  section  1128(bX7)  may  not 
become  effective  until  after  the  determination  to  exclude  has  been 
upheld  in  an  administrative  hearing  by  an  administrative  law 
judge.  At  that  point,  the  exclusion  may  become  effective,  notwith- 
standing that  further  post-exclusion  administrative  or  judicial 
review  may  be  available.  The  Committee  bill  includes  this  special 
protection  requiring  a  pre-exclusion  independent  fact  finding  be- 
cause some  of  the  grounds  for  exclusion  under  section  1128(bX7), 
particularly  the  anti-kickback  provisions  of  section  1128B,  may  in- 
volve practices  that  require  adjudication  to  determine  whether  the 
requisite  criminal  intent  existed  to  * 'knowingly  and  willfully"  vio- 
late the  standards.  The  special  protection  would  not  apply  however 
if  the  Secretary  determines  that  the  delay  in  excluding  the  individ- 
ual or  entity  posed  a  threat  to  the  health  or  safety  of  individuals 
receiving  services  from  that  individual  or  entity. 

There  are  currently  several  different  procedural  regulations  gov- 
erning the  various  provisions  available  to  the  Secretary  to  sanction 
individuals  and  entities.  Although  similar  in  many  respects,  the 
regulations  also  vary  sufficiently  so  that  there  exits  a  possibility  of 
confusion  on  the  part  of  affected  parties.  Since  the  Committee  bill 
consolidates  these  authorities,  and  the  Committee  understands 
their  administration  will  be  consolidated  under  the  responsibility 
of  the  Inspector  General,  the  Committee  intends  that  the  Secretary 
promulgate,  to  the  extent  possible,  a  uniform  set  of  procedural  reg- 
ulations. 

The  provisions  of  section  205(h)  of  the  Social  Security  Act  have 
been  expressly  incorporated  in  the  bill  to  make  clear  that  the 
review  process  provided  for  in  the  bill  shall  be  the  exclusive  means 
of  review  for  questions  arising  under  this  section  (and  under  sec- 
tions 1128A  and  1156). 

The  Secretary  would  be  required  to  notify  promptly  the  appropri- 
ate State  agencies  of  an  exclusion  from  Medicare  under  sections 
1128  or  1128 A.  Each  State  would  be  required  to  exclude  or  other- 
wise bar  an  excluded  individual  or  entity  from  its  State  health  care 

Programs  for  the  same  period  as  the  Medicare  exclusion,  unless  the 
tate  requested  and  received  a  waiver  from  the  Secretary,  based  on 
a  judgment  that  the  exclusion  will  result  in  program  beneficiaries' 
not  having  adequate  access  to  appropriate  services. 

An  individual  or  entity  excluded  from  participation  under  sec- 
tion 1128  or  section  1128A  would  be  permitted  to  apply  to  the  Sec- 
retary for  reinstatement  under  Medicare  and  the  State  health  care 
programs  after  the  period  of  exclusion  specified  in  the  notice  and 
at  such  other  times  as  the  Secretary  may  provide  in  regulation. 
The  Secretary  could  reinstate  such  individual  or  entity  if  the  Secre- 
tary determined  that  there  was  no  basis  for  a  continuation  of  the 
exclusion  and  there  were  reasonable  assurances  that  the  types  of 
actions  which  were  the  basis  for  the  original  exclusion  had  not  re- 
curred and  would  not  recur.  In  making  this  determination,  the  Sec- 
retary would  consider  the  conduct  of  the  applicant  which  occurred 
after  the  date  of  the  notice  of  exclusion  or  conduct  which  was  un- 
known to  the  Secretary  at  the  time  of  the  exclusion.  The  Commit- 
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tee  intends  that  the  Secretary  set  forth  in  regulation  the  frequency 
with  which  applications  for  reinstatement  can  be  made  in  order  to 
preclude  unduly  repetitious  submissions. 

The  Committee  bill  maintains  current  law  by  providing  that  the 
decision  of  whether  or  not  to  grant  an  applicant's  request  for  rein- 
statement is  vested  by  law  in  the  Secretary's  discretion  and  thus  is 
not  subject  to  judicial  review. 

The  Committee  bill  broadly  defines  the  term  "conviction"  for  the 
purposes  of  both  the  mandatory  and  permissive  exclusions  under 
section  1128.  This  definition  reflects  current  law  with  respect  to  ex- 
isting section  1128(a)  and  encompasses  all  dispositions  of  criminal 
matters  in  which  (1)  a  judgment  of  conviction  has  been  entered  in  a 
Federal,  State,  or  local  court,  regardless  of  whether  there  is  an 
appeal  pending  or  whether  the  judgment  of  or  other  record  of  con- 
viction has  been  expunged;  (2)  there  has  been  a  finding  of  guilt  by 
a  Federal,  State,  or  local  court;  (3)  a  plea  of  guilty  or  nolo  conten- 
dere has  been  accepted  by  a  Federal,  State  or  local  court;  or  (4)  the 
individual  has  entered  into  participation  in  a  first  offender,  de- 
ferred adjudication,  or  other  program  where  judgment  of  conviction 
has  been  withheld,  regardless  of  whether  that  individual  entered  a 
formal  plea  of  guilty  or  nolo  contendere. 

Under  current  practice,  the  Secretary  has  delegated  all  existing 
suspension,  exclusion,  and  civil  monetary  penalty  authorities  to  the 
Department's  Inspector  General.  The  Committee  believes  that  this 
delegation  of  authority  by  the  Secretary  is  entirely  consistent  with 
the  statutory  mandate  of  the  HHS  Inspector  General  (42  U.S.C.  sec- 
tion 3521,  et  seq.)  and  has  resulted  in  the  efficient  administration  of 
these  authorities.  The  Committee  expects  the  Secretary  both  to 
continue  this  existing  practice  and  to  delegate  all  new  statutory  ex- 
clusion authorities  created  by  this  bill  to  the  Department's  Inspec- 
tor General. 

Civil  Monetary  Penalties  (Section  3) 

Under  current  law,  the  Secretary  is  authorized  to  impose  a  civil 
monetary  penalty  (of  up  to  $2,000  per  item  or  service),  plus  an  as- 
sessment of  twice  the  amount  claimed,  on  any  person  who  files  a 
claim  for  a  medical  or  other  item  or  service  that  the  person  knew 
or  had  reason  to  know  was  not  provided  as  claimed.  Current  law, 
in  section  1128(c),  also  authorizes  the  Secretary  to  exclude  a  person, 
against  whom  a  civil  monetary  penalty  or  assessment  has  been  im- 
posed, from  Medicare  and  to  direct  his  exclusion  from  Medicaid. 
The  Committee  bill  consolidates  and  clarifies  these  authorities,  and 
expands  the  grounds  for  penalties  and  exclusion. 

The  bill  makes  several  clarifying  amendments  to  the  civil  mone- 
tary penalty  statute.  First,  the  bill  amends  the  statute  to  make  ac- 
tionable those  claims  a  person  knew  or  had  reason  to  know  were 
"false  or  fraudulent".  This  amendment  is  intended  to  clarify  that 
the  scope  of  the  statute  includes  such  conduct  as  double  billing,  but 
is  not  intended  to  change  the  current  standard  of  proof  regarding 
the  requirement  that  a  person  knew  or  had  reason  to  know  the 
claim  was  wrongful. 

The  bill  further  clarifies  the  statute  bv  expressly  providing  that 
the  submission  of  claims  for  physicians  services,  or  for  items  or 
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services  incident  to  a  physicians'  services,  which  are  furnished  or 
supervised  by  a  non-licensed  physician  are  actionable  under  the 
statute.  In  addition,  the  bill  expands  the  statute's  scope  to  encom- 
pass claims  for  such  items  or  services  where  the  physician's  license 
was  obtained  through  material  misrepresentations  (such  as  cheat- 
ing on  a  licensure  exam),  or  where  the  physician  falsely  represent- 
ed to  the  patient  that  he  or  she  was  board-certified  in  a  medical 
specialty. 

The  Committee  bill  makes  subject  to  civil  monetary  penalties  the 
act  of  submitting,  or  causing  to  be  submitted,  claims  for  payment 
under  a  program  during  a  period  when  the  person  furnishing  the 
services  is  excluded  from  participation  in  that  program.  The  pur- 
pose of  this  provision  is  to  clarify  that  civil  monetary  penalties  are 
applicable  in  cases  where  claims  are  filed  by  beneficiaries  because 
an  excluded  individual  or  entity  failed  to  inform  them  of  the  exclu- 
sion. In  these  circumstances,  it  is  the  excluded  individual  or  entity, 
and  not  the  beneficiary,  who  would  be  subject  to  penalties. 

Under  current  law,  civil  monetary  penalties  apply  to  any  individ- 
ual or  entity  who  causes  to  be  presented  to  any  person  a  request 
for  payment  in  violation  of  an  agreement  with  a  State  Medicaid 
agency  not  to  charge  a  person  for  an  item  or  service  in  excess  of 
the  amount  of  allowable  payment  under  the  State's  Medicaid  plan. 
The  Committee  bill  clarifies  that  this  applies  not  only  to  those  pro- 
viders who  have  a  formal  agreement  with  the  State  Medicaid 
Agency,  but  to  any  providers  participating  in  the  State's  Medicaid 
program.  All  participating  providers  are  subject  to  the  general 
State  plan  requirement  that  they  accept  Medicaid  payment  rates 
as  payment  in  full  for  services  rendered.  Providers  that  bill  Medi- 
caid patients  for  any  amounts  (other  than  copajmients  required 
under  the  State  Medicaid  plan)  with  respect  to  covered  services  are 
subject  to  civil  monetary  penalties. 

The  Committee  bill  authorizes  the  Secretary  to  impose  civil  mon- 
etary penalties  and  exclusion  on  any  individual  or  entity  that  gives 
information  to  any  person  concerning  Medicare  coverage  for  inpa- 
tient hospital  services  under  prospective  payment  that  the  individ- 
ual or  entity  knows  or  has  reason  to  know  is  false  or  misleading,  or 
that  could  reasonably  be  expected  to  influence  the  decision  as  to 
when  to  discharge.  The  amount  of  the  civil  monetary  penalty  is  set 
at  $15,000  for  each  individual  with  respect  to  whom  false  or  mis- 
leading information  was  given.  The  purpose  of  this  provision  is  to 
deter  hospitals  from  improperly  charging^edicare  beneficiaries 
for  inpatient  services  covered  by  Medicare  and  included  in  the  pro- 
spective pa5Tnent  rate.  The  provision  is  also  intended  to  deter  hos- 
pitals operating  under  prospective  pa)nnent,  their  employees,  or 
others  from  providing  their  Medicare  patients  with  false  or  mis- 
leading information  that  is  intended  to  encourage  premature  dis- 
charge to  the  financial  advantage  of  the  hospital. 

The  Committee  notes  a  clarification  of  intent  with  respect  to  the 
definition  of  "item  or  service"  in  section  1128A(hX3)  of  the  current 
statute.  Since  the  enactment  of  the  civil  monetary  penalty  statute, 
the  Congress  has  enacted  the  prospective  payment  system  (PPS)  for 
inpatient  hospital  services  furnished  under  Medicare  (section  1886 
of  the  Social  Security  Act).  Consequently,  hospitals  now  bill  Medi- 
care for  a  hospital  inpatient  stay  and  receive  a  payment  that  en*- 
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compasses  all  the  hospital  inpatient  services  furnished  during  that 
stay.  This  change  in  the  mechanism  and  documentation  by  which 
hospitals  make  claims  for  services  under  PPS  does  not  affect  their 
status  as  claims  for  items  or  services  within  the  meaning  of  section 
11 28 A.  Other  examples  of  information  that  hospitals  provide  under 
PPS  that  may  constitute  a  claim  include  diagnostic  and  procedural 
information,  cost  reports,  reports  on  the  numbers  and  time  alloca- 
tion of  interns  and  residents,  and  length  of  stay  information. 

Under  the  bill,  the  Secretary's  authority  to  exclude  a  person 
against  whom  a  civil  monetary  penalty  or  assessment  is  imposed 
would  be  relocated  from  section  1128  to  section  11 28 A.  The  intent 
of  this  change  is  to  make  explicit  the  policy  that  the  Secretary  may 
use  a  single  administrative  procedure  both  for  imposition  of  penal- 
ties and  assessments  and  for  exclusions. 

The  Committee  bill,  in  the  new  section  1128(b)(7),  would  also  au- 
thorize the  Secretary  to  exclude  an  individual  or  entity  who  com- 
mits an  act  that  would  be  a  basis  for  a  civil  monetary  penalty 
under  section  1128A.  Thus,  the  Committee  bill  would  give  the  Sec- 
retary two  alternative  procedures  for  exclusion.  The  Secretary 
could  use  section  1128,  which  does  not  involve  civil  monetary  pen- 
alties or  could  use  section  11 28 A,  which  combines  actions  for  exclu- 
sion and  civil  monetary  penalties.  It  is  the  Committee's  intent, 
however,  that  the  Secretary  not  subject  an  individual  or  entity  to 
both  procedures  on  the  same  set  of  facts. 

By  consolidating  the  exclusion  and  penalty  provisions  in  section 
1128A,  the  bill  would  also  provide  a  single  forum  for  judicial 
review  of  such  penalties,  assessments  and  exclusions.  Under  cur- 
rent law,  civil  monetary  penalties  and  assessments  are  subject  to 
review  by  the  Courts  of  Appeals;  whereas,  exclusions  based  on 
them  under  section  1128  are  subject  to  review  under  section  205(g) 
in  the  District  Courts.  This  bill  would  consolidate  review  in  the 
Courts  of  Appeals. 

Under  the  bill,  the  Secretary  would  not  be  permitted  to  initiate 
an  action  under  the  civil  monetary  penalty  provisions  later  than 
six  years  after  a  claim  had  been  presented.  This  is  the  same  period 
provided  in  the  False  Claims  Act  (31  U.S.C.  3731).  In  addition,  the 
section  clarifies  that  actions  may  be  initiated  either  by  serving  no- 
tices by  any  means  authorized  by  Rule  4,  Federal  Rules  of  Civil 
Procedure,  including  mailing  notices  by  registered  or  certified  mail, 
or  by  delivery  to  the  respondent. 

The  Committee  bill  would  increase  a  State's  share  of  funds  col- 
lected under  the  civil  monetary  penalty  statute  in  cases  involving 
Medicaid  claims.  Under  current  law,  the  State  recovers  only  its 
share  of  the  Medicaid  funds  actually  paid  as  a  result  of  false 
claims.  Under  the  bill,  the  State  would  be  paid  a  portion  of  the 
total  amount  collected  under  the  civil  monetary  penalty  statute,  in 
proportion  to  the  amount  it  paid  for  the  claims  on  which  the 
amount  collected  is  based.  The  intent  of  this  provision  is  to  encour- 
age States  to  develop  and  refer  civil  monetary  penalty  cases  to  the 
Secretary,  and  to  recompense  them  for  their  investigative  and  sup- 
port services  in  civil  monetary  penalty  cases. 

The  bill  would  authorize  the  Secretary  to  issue  and  enforce  sub- 
poenas with  respect  to  civil  monetary  penalty  proceedings  to  the 
same  extent  the  Secretary  has  such  authority  in  other  Medicare 
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and  Medicaid  matters.  The  Secretary  may  delegate  this  authority 
to  the  Inspector  General  for  use  in  an  investigation. 

If  the  Secretary  has  evidence  that  any  person  has  engaged,  is  en- 
gaging, or  is  about  to  engage  in  any  activity  which  makes  the 
person  subject  to  a  civil  monetary  penalty,  the  Secretary  would  be 
permitted  to  bring  an  action  in  District  Court  to  enjoin  such  activi- 
ty or  to  enjoin  such  persons  from  concealing,  removing,  encumber- 
ing, or  disposing  of  assets  which  may  be  required  in  order  to  pay  a 
civil  monetary  penalty,  or  to  seek  other  appropriate  relief,  includ- 
ing receivership.  This  provision  is  modeled  on  the  injunctive  au- 
thorities of  other  government  agencies  with  anti-fraud  responsibil- 
ities, namely,  the  Securities  and  Exchange  Commission  (See  15 
U.S.C.  77t)  and  the  Federal  Trade  Commission  (See  15  U.S.C.  53(b)). 
It  is  intended  that  District  Courts  will  grant  the  Secretary  appro- 
priate relief  based  upon  evidentiary  showings  which  are  no  more 
burdensome  than  evidentiary  showings  required  of  those  agencies. 

Criminal  Penalties  for  Acts  Involving  Medicare  and  State  Health 
Care  Programs  (Section  4) 

The  CJommittee  bill  would  relocate  the  kickback,  bribe  and  false 
statements  provisions  of  Medicare  (currently  section  1877)  and 
Medicaid  (currently  section  1909)  into  a  new  section  1128B.  The 
scope  of  these  provisions  would  be  broadened  to  encompass  offenses 
against  the  Title  V  Maternal  and  Child  Health  Services  Block 
Grant  Program  and  the  Title  XX  Social  Services  Block  Grant  Pro- 
gram. The  bill  would  also  extend  criminal  penalties  to  persons  who 
present,  or  cause  to  be  presented,  claims  for  physician's  services 
under  Medicare  or  a  State  health  care  program  when  the  person 
knows  that  the  individual  delivering  the  services  was  not  a  licensed 
physician. 

Information  Concerning  Sanctions  Taken  by  State  Licensing  Au- 
thorities Against  Health  Care  Practitioners  and  Providers  (Sec- 
tion 5) 

A  State  would  be  required  to  have  in  effect  a  system  of  reporting 
information  with  respect  to  formal  proceedings  concluded  against 
an  individual  or  entity  by  the  State  licensing  authority. 

The  State  would  be  required  to  maintain  a  reporting  system  on 
any  adverse  actions  taken  by  such  licensing  authority,  including 
any  revocation  or  suspension  of  a  license,  reprimand,  censure  or 
probation;  any  dismissal  or  closure  of  a  proceeding  by  reason  of  the 
practitioner  or  entity  surrendering  the  license  or  leaving  the  State; 
and  any  other  loss  of  license  whether  by  operation  of  law,  volun- 
tary surrender,  or  otherwise.  The  State  would  be  required  to  pro- 
vide the  Secretary,  or  an  entity  designated  by  the  Secretary,  access 
to  such  information  held  by  the  State's  licensing  authorities  as  the 
Secretary  believes  to  be  necessary  to  carry  out  his  responsibilities 
under  the  Social  Security  Act. 

Information  regarding  licensure  actions,  surrenders,  or  losses 
must  be  supplied  to  the  Secretary  or,  under  other  suitable  arrange- 
ments made  by  the  Secretary,  to  another  entity  in  such  a  form  or 
manner  as  determined  by  the  Secretary.  This  information  must  in 
turn  be  disseminated  to:  Federal  agencies  administering  health 
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care  programs,  including  the  Department  of  Defense,  the  Veterans' 
Administration,  £ind  the  Public  Health  Service  within  the  Depart- 
ment of  Health  and  Human  Services;  State  licensing  authorities; 
State  agencies  administering  Medicaid,  Title  V,  or  Title  XX  pro- 
grams; Peer  Review  Organizations;  State  Medicaid  Fraud  Control 
Units;  certain  hospitals  and  other  health  care  entities;  the  Attor- 
ney General  and  such  other  law  enforcement  officials  as  the  Secre- 
tary deems  appropriate;  and,  on  request,  to  the  Comptroller  Gener- 
al. The  purpose  of  this  dissemination  is  to  enable  these  agencies  or 
entities  to  determine  the  fitness  of  individuals  to  deliver  care,  to 
protect  the  health  and  safety  of  program  beneficiaries,  and  to  pro- 
tect the  fiscal  integrity  of  the  programs. 

In  the  case  of  hospitals  and  other  health  care  entities,  the  Com- 
mittee bill  requires  only  that  licensure  information  be  disseminat- 
ed to  those  covered  by  the  Health  Care  Quality  Improvement  Act 
of  1986,  P.L.  99-660,  and  only  with  respect  to  physicians  or  other 
health  care  practitioners  that  have  entered  into,  or  may  be  enter- 
ing into,  an  emplo5mient  or  affiliation  relationship  with  the  entity, 
or  that  have  applied  for  clinical  privileges  or  appointments  to  the 
medical  staff  of  the  entity.  The  term  "health  care  entity"  is  defined 
for  purposes  of  this  bill  and  section  431  of  the  Health  Care  Quality 
Improvement  Act  of  1986,  42  U.S.C.  section  11151,  to  include  li- 
censed hospitals,  health  maintenance  organizations,  group  medical 
practices,  and  certain  professional  societies  that  follow  formal  peer 
review  processes.  The  Committee  bill  provides  that  any  information 
disseminated  under  this  provision  to  a  hospital  or  other  health  care 
entity  is  deemed  to  be  disclosed  by  the  Secretary  by  section  427  of 
the  Health  Care  Quality  Improvement  Act  of  1986,  42  U.S.C.  sec- 
tion 11137,  and  is  subject  to  the  provisions  of  that  Act,  42  U.S.C. 
sections  11101  et  seq. 

The  Committee  recognizes  that  the  requirements  regarding  licen- 
sure information  under  this  bill  overlap,  to  some  extent,  with  cer- 
tain requirements  of  the  Health  Care  Quality  Improvement  Act  of 
1986,  P.L.  99-660.  That  Act  requires  each  State  Medical  Board  to 
report  to  the  Secretary  of  HHS  when  it  revokes  or  suspends,  or  oth- 
erwise restricts  a  physician's  license,  or  when  it  censures,  repri- 
mands, or  places  on  probation  a  physician,  for  reasons  relating  to 
the  physician's  professional  competence  or  professional  conduct,  or 
when  a  physician  surrenders  a  license  to  it.  These  are  the  principal 
licensure  actions  that  States  are  required  to  report  under  the  Com- 
mittee bill.  The  Health  Care  Quality  Improvement  Act  also  re- 
quires the  Secretary  to  provide  to  hospitals  and  other  health  care 
entities,  upon  request,  information  reported  to  him  under  that  Act 
regarding  a  physician  or  other  licensed  health  care  practitioner 
who  has  or  may  have  an  employment,  or  affiliation  relationship 
with,  or  who  has  applied  for  clinical  privileges  or  an  appointment 
to  the  medical  staff  of,  that  hospital  or  entity.  The  Committee  bill 
requires  the  Secretary  to  provide  specified  licensure  information  to 
hospitals  and  other  health  care  entities,  whether  requested  or  not. 

To  eliminate  any  unnecessary  regulatory  burden  on  State  Boards 
of  Medical  Examiners,  the  Committee  bill  directs  the  Secretary  to 
provide  for  the  maximum  appropriate  coordination  in  the  imple- 
mentation of  the  reporting  requirements  under  the  Committee  bill 
and  those  under  section  422  of  the  Health  Care  Quality  Improve- 
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ment  Act  of  1986,  42  U.S.C.  section  11132.  The  information  re- 
quired to  be  provided  by  State  Boards  of  Medical  Examiners 
through  the  reporting  system  established  by  the  Secretary  under 
that  Act  (which  may  involve  the  use  of  a  public  or  private  agency 
for  receipt,  storage,  protection  of  confidentiality,  and  dissemination 
of  information)  should  be  structured  to  meet  the  requirements  im- 
posed under  the  Committee  bill,  so  as  to  allow  for  a  single  report 
for  both  purposes. 

To  protect  both  the  Secretary  and  hospitals  or  other  health  care 
entities  from  duplicate  reporting  burdens,  information  disseminat- 
ed by  the  Secretary  to  health  care  entities  under  the  Committee 
bill  is  considered  to  satisfy  the  requirements  of  section  427  of  the 
Health  Care  Quality  Improvement  Act  of  1986,  42  U.S.C.  section 
11137. 

The  Committee  bill  leaves  to  the  Secretary  the  discretion  to  de- 
termine whether  the  Department  or  some  other  public  or  private 
agency  should  collect,  store,  and  disseminate  the  required  licensure 
information.  If  the  Secretary  decides  to  use  an  entity  other  than 
the  Department  for  this  purpose,  it  is  incumbent  upon  the  Secre- 
tary to  ensure  that  any  organization  chosen  can  provide  the  infor- 
mation in  a  timely  manner  and  in  such  a  way  as  to  be  useful  to  the 
Secretary  and  other  intended  recipients. 

The  Committee  believes  that  it  would  be  excessively  burdensome 
for  the  Secretary  to  collect  information  on  all  actions  commenced 
or  still  pending  before  a  State  licensure  board.  The  Committee  bill 
therefore  provides  only  for  the  collection  of  information  respecting 
concluded  actions. 

The  Secretary  would  be  required  to  provide  suitable  safeguards 
to  ensure  the  confidentiality  of  the  information  furnished  by  State 
licensing  authorities.  It  is  the  Committee's  expectation  that  these 
safeguards  will  restrict  the  use  of  information  reported  by  State  li- 
censing authorities  for  purposes  directly  related  to  the  performance 
of  legal  responsibilities  of  the  Secretary,  State  agencies,  and  other 
entities  receiving  information  under  this  section,  and  will  provide 
appropriate  protections  for  the  confidentiality  of  psychiatric  or  psy- 
chological treatment  notes. 

Oblig^ations  of  Health  Care  Practitioners  and  Providers 
(Section  6) 

The  bill  would  amend  section  1156  of  the  Social  Security  Act, 
which  currently  sets  forth  the  obligations  of  physicians  and  other 
practitioners  treating  Medicare  patients  to  provide  quality  of  care 
that  is  medically  necessary  and  appropriately  documented,  and 
which  provides  for  the  exclusion  from  Medicare  of  practitioners 
who,  upon  the  review  and  recommendation  of  a  Peer  Review  Orga- 
nization, are  found  to  have  violated  those  obligations.  The  amend- 
ment would  extend  those  obligations  to  encompass  all  health  care 
services  for  which  payment  may  be  made  under  the  Social  Security 
Act,  not  just  Medicare.  Further,  the  exclusion  authority  would  be 
extended  to  encompass  violations  occurring  in,  and  exclusions 
from.  Medicaid,  the  Title  V  Maternal  and  Child  Health  Block 
Grant,  and  the  Title  XX  Social  Services  Block  Grant. 
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Exclusion  Under  the  Medicaid  Program  (Section  7) 

The  Committee  bill  clarifies  current  Medicaid  Law  by  expressly 
granting  States  the  authority  to  exclude  individuals  or  entities 
from  participation  in  their  Medicaid  programs  for  any  of  the  rea- 
sons that  constitute  a  basis  for  an  exclusion  from  Medicare  under 
sections  1128,  1128A,  or  1866(b)(2)  of  the  Social  Security  Act.  This 
provision  is  not  intended  to  preclude  a  State  from  establishing, 
under  State  law,  any  other  bases  for  excluding  individuals  or  enti- 
ties from  its  Medicaid  program. 

The  Committee  bill  also  requires  States  to  exclude  from  their 
Medicaid  programs  certain  organizations  or  entities  receiving  Med- 
icaid funds  on  a  prepayment  basis,  whether  as  health  maintenance 
organizations  under  section  1903(m)  or  as  a  case  management 
waiver  under  section  1915(bXl).  The  State  would  be  required  to  ex- 
clude such  organizations  or  entities  in  either  of  the  following  cases. 

First,  the  organization  or  entity  would  be  required  to  be  excluded 
whenever  a  person  with  an  ownership  or  control  interest  in  the  or- 
ganization or  entity,  or  a  person  who  is  an  officer,  director,  agent, 
or  managing  employee  of  the  organization  or  entity,  has  (1)  been 
convicted  of  a  program-related  crime,  a  crime  relating  to  patient 
abuse,  a  crime  relating  to  fraud  or  financial  abuse,  obstruction  of  a 
criminal  investigation,  or  a  crime  relating  to  a  controlled  sub- 
stance; (2)  been  assessed  a  civil  monetary  penalty;  or  (3)  been  ex- 
cluded from  participation  in  Medicare  or  Medicaid  or  another  State 
health  program.  Exclusion  would  be  required  if  the  Secretary  could 
exclude  such  an  entity  from  Medicare  under  section  1128(b)(8),  re- 
gardless of  whether  the  exclusion  has  actually  taken  place. 

Second,  mandatory  exclusion  would  apply  whenever  a  organiza- 
tion or  entity  has,  directly  or  indirectly,  a  substantial  contractual 
relationship  with  a  person  who  is  convicted,  assessed,  or  excluded 
as  in  the  first  case,  above.  The  purpose  of  this  provision  is  to  ex- 
clude from  Medicaid  organizations  or  entities  from  which  an  un- 
qualified individual  benefits  financially  in  a  substantial  way,  for 
example  through  a  consulting  arrangement,  even  though  the  indi- 
vidual does  not  meet  the  statutory  definition  of  a  person  with  an 
ownership  or  control  interest  or  an  officer,  director,  agent,  or  man- 
aging employee.  The  provision  is  not  intended  to  reach  normal, 
arms-length  commercial  transaction  in  which  a  supplier  or  other 
contractor  happens  to  have  an  employee  who  has  been  convicted  of 
a  crime  but  who  has  no  relationship  with  the  organization  or 
entity. 

Failure  on  the  part  of  the  State  to  exclude  organizations  or  enti- 
ties as  required  by  this  provision  would  result  in  the  loss  of  Federal 
Medicaid  matching  pa3mients  for  any  pa3rments  the  State  makes  to 
any  health  maintenance  organizations  or  case  management  waiv- 
ers. Matching  payments  would  be  disallowed  from  the  date  the  or- 
ganization or  entity  first  begins  receiving  Medicaid  funds  on  a  pre- 
payment basis,  or  on  the  date  the  individual  is  convicted,  assessed, 
or  excluded  as  specified,  whichever  occurs  last. 

In  the  view  of  the  Committee,  the  incentives  for  underservicing 
in  order  to  maximize  financial  gain  are  extremely  strong  in  a  Med- 
icaid prepayment  context,  particularly  where  the  proportion  of 
Medicaid  patients  enrolled  in  a  particular  plan  is  large.  Experience 
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in  California  in  the  early  1970's,  and  in  other  States  in  more  recent 
times,  demonstrates  that  Medicaid  patients,  who  are  by  definition 
poor,  are  far  more  vulnerable  than  affluent  consumers  to  the 
denial  of  medically  necessary  care  in  a  prepayment  setting,  and 
that  Medicaid  taxpayer  dollars  are  at  risk  of  being  diverted  to  uses 
other  than  the  delivery  of  medical  services.  In  a  March,  1987, 
report,  the  General  Accounting  Office  cited  the  need  for  careful  at- 
tention to  ownership  and  control  arrangements  and  financial  per- 
formance in  Medicaid  prepaid  plans  in  order  to  prevent  the  diver- 
sion of  program  funds.  Medicaid:  Lessons  Learned  From  Arizona's 
Prepaid  Program  (HRD-87-14). 

As  explained  in  the  discussion  of  proposed  section  1128(bX6XC), 
above,  the  Committee  bill  establishes,  as  one  of  the  grounds  on 
which  the  Secretary  may  exclude  an  entity  from  the  Medicare, 
Medicaid,  and  other  State  health  care  programs,  the  substantial 
failure  of  a  health  maintenance  organization  or  a  case  manager  to 
provide  medically  necessary  items  and  services  to  Medicaid  benefi- 
ciaries. To  further  assure  that  Medicaid  patients  enrolled  under 
prepa3ntnent  arrangements  will  receive  medical  care  that  meets  ac- 
ceptable standards,  and  also  to  protect  the  Medicaid  program  from 
financial  abuse,  this  section  of  the  Committee  bill  would  require 
the  exclusion  of  organizations  or  entities  which  have  associated 
with  them  individuals  against  whom  criminal  or  civil  sanctions 
have  been  imposed.  The  purpose  of  this  provision  is  to  induce  these 
organizations  or  entities  to  sever  all  relationships  with  such  indi- 
viduals, and  more  broadly  to  maximize  the  likelihood  that  only  rep- 
utable, legitimate  providers  are  allowed  to  deliver  services  to  Med- 
icaid patients  on  a  prepayment  basis.  The  Secretary  is  without  au- 
thority to  waive  this  provision. 

In  order  to  assure  that  it  will  receive  Federal  Medicaid  matching 
funds  in  connection  with  its  prepayment  arrangements,  a  State 
will  have  to  assure  that  the  organizations  or  entities  with  which  it 
has  contracted  are  not  subject  to  exclusion  under  this  provision. 
The  Committee  expects  that  the  Secretary,  in  implementing  this 
section,  will  direct  the  States  to  screen  all  prepayment  contractors 
for  compliance  with  these  requirements  prior  to  initial  participa- 
tion and  no  less  frequently  than  each  contract  renewal  thereafter. 

Miscellaneous  and  Conforming  Amendments  (Section  8) 

The  Committee  bill  would  amend  Titles  V  (Maternal  and  Child 
Health  Services  Block  Grant  Program),  XVIII  (Medicare),  XIX 
(Medicaid)  and  XX  (Social  Services  Block  Grant  Program)  of  the 
Social  Security  Act  to  clarify  that  no  payment  could  be  made  for 
any  item  or  service,  other  than  an  emergency  item  or  service,  fur- 
nished by  an  individual  or  entity  excluded  from  participation  in 
those  programs.  The  Committee  bill  also  prohibits  payments  for 
items  and  services  made  at  the  medical  direction  or  on  the  pre- 
scription of  a  physician  who  is  excluded  from  the  program,  but 
only  when  the  person  delivering  the  item  or  service  knew  or  had 
reason  to  know  that  the  physician  was  excluded. 

The  bill  would  amend  Title  XVIII  (Medicare)  to  provide  that  an 
institution  or  agency  would  not  be  entitled  to  separate  notice  and 
an  opportunity  for  a  hearing  under  both  section  1128  and  section 
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1866(bX2)  (termination  of  provider  agreements)  with  respect  to  a  de- 
termination or  determinations  based  on  the  same  underlying  facts 
and  issues. 

The  bill  would  amend  the  Controlled  Substances  Act  to  add  ex- 
clusion from  Medicare  or  a  State  health  care  program  as  a  basis 
for  the  denial,  revocation,  or  suspension  of  registration  to  manufac- 
ture, distribute  or  dispense  a  controlled  substance. 

Clarification  of  Medicaid  Moratorium  Provisions  of  Deficit 
Reduction  Act  of  1984  (Section  9) 

Section  9  of  the  bill  would  clarify  the  Medicaid  moratorium  pro- 
vision in  section  2373(c)  of  the  Deficit  Reduction  Act  of  1984  (P.L. 
98-369). 

Current  /aic;.— Under  the  "Omnibus  Budget  Reconciliation  Act  of 
1981"  (OBRA),  States  were  given  certain  flexibility  in  structuring 
their  medically  needy  programs.  They  were  allowed  to  limit  cover- 
age to  certain  categories  of  persons  and  to  vary  the  scope  of  serv- 
ices offered.  However,  regulations  implementing  the  OBRA  provi- 
sion also  permitted  States  to  change  financial  eligibility  rules  by  al- 
lowing the  States  to  impose  narrower  or  "more  restrictive"  stand- 
ards and  methodologies  to  evaluate  income  and  resources  for  Med- 
icaid eligibility. 

The  "Tax  Equity  and  Fiscal  Responsibility  Act  of  1982"  (TEFRA) 
amended  the  Medicaid  statue  to  clarify  that  Congress  did  not 
intend  to  change  the  policies  governing  income  and  resource  stand- 
ards £ind  methodologies  for  determining  eligibility  of  the  medically 
needy  from  those  in  effect  prior  to  OBRA.  The  TEFRA  provision 
specified  that  the  methodology  to  be  used  in  determining  income 
and  resource  eligiblity  for  the  medically  needy  must  be  the  same 
methodology  used  under  the  relevant  cash  assistance  program. 
However,  the  regulations  implementing  this  provision  led  to  unin- 
tended, and  in  certain  cases,  undesirable  consequences  because  of 
the  strict  enforcement  of  the  requirement  that  the  noncash  eligibil- 
ity rules  follow  the  eligibility  rules  for  the  cash  assistance  program. 

The  "Deficit  Reduction  Act  of  1984"  (DEFRA)  intended  to  estab- 
lish a  moratorium  period  during  which  the  Secretary  was  directed 
not  to  take  any  compliance,  disallowance  penalty  or  other  regula- 
tory action  against  a  State  because  a  State,  in  determining  eligibil- 
ity for  noncash  Medicaid  recipients,  used  an  income  or  resource 
standard  or  methodology  that  was  less  restrictive  than  the  applica- 
ble cash  assistance  standard  or  methodology.  The  Secretary  was  di- 
rected to  report  to  Congress  within  12  months  of  enactment  on  the 
impact  on  States  and  recipients  of  applying  income  and  resource 
standards  and  methodologies  under  the  cash  assistance  programs 
to  noncash  eligibles.  DEFRA  further  specified  that  no  provision  of 
law  could  repeal  or  suspend  the  moratorium  unless  such  provision 
specifically  amended  or  repealed  that  provision. 

In  January  1985,  the  Health  Care  Financing  Administration 
(HCFA)  issued  a  Medicaid  Action  Transmittal  (85-1)  to  all  State 
Medicaid  agencies  setting  forth  HCFA's  interpretation  for  the  im- 
plementation of  the  moratorium  provision  of  the  Deficit  Reduction 
Act.  The  Transmittal  limits  the  moratorium  by  concluding  that  the 
moratorium  applies  only  where  the  "existing  approved  State  plan" 
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is,  or  would  be,  in  violation  of  the  requirement  that  permits  the 
States  to  apply  the  cash  assistance  methodology  or  standards  to 
their  noncash  assistance  recipients.  The  Transmittal  also  limits  the 
application  of  the  moratorium  by  concluding,  "Since  the  moratori- 
um applies  only  where  the  existing  approved  state  plan  is  or  would 
be  in  violation  of  the  provisions  of  section  1902(a)(10)(C)(iXin)  and 
since  Medicaid  eligibility  quality  control  (MEQC)  reviews  are  con- 
ducted against  the  approved  state  plan,  the  moratorium  will  have 
no  effect  on  MEQC  reviews  or  error  rates  for  past  or  future  peri- 
ods." 

This  interpretation  is  inconsistent  with  the  intent  of  Congress 
(H.  Kept.  No.  861,  98th  Cong.  2nd  Sess.  (1984))  which  intended  to 
protect  states  whose  noncash  income  and  resources  policies  were 
not  consistent  with  cash  rules  during  the  moratorium  period. 
HFCA's  refusal  to  approve  State  plan  amendments  to  permit  medi- 
cally needy  and  other  noncash  eligibility  policies  that  were  less  re- 
strictive than  applicable  cash  assistance  methodologies  or  stand- 
ards is  directly  contrary  to  the  intent  of  the  DEFRA  moratorium. 

More  recently,  a  related  problem  has  come  to  the  Committee's 
attention.  When  a  Medicaid  applicant  or  recipient  who  owns  his 
own  home  is  admitted  to  a  hospital  or  nursing  home,  the  value  of 
the  residence  continues  to  be  disregarded  in  determining  whether 
he  is  eligible  for  Medicaid  provided  he  intends  to  return  home. 
However,  if  it  is  established  that  the  individual  no  longer  intends 
to  return  home,  the  value  of  his  residence  becomes  a  resource  that 
can  increase  his  resources  beyond  the  permitted  level.  In  the  past, 
under  Federal  Medicaid  policy  such  an  individual  would  not  lose 
Medicaid  eligibility  if  he  was  making  a  bona  fide  effort  to  dispose 
of  the  property.  Proceeds  from  the  eventual  sale  of  the  house  could 
then  be  used  to  repay  the  benefits  paid  during  this  period  of  eligi- 
bility and  to  finance  the  patient's  institutional  costs  until  he  had 
reduced  his  resources  to  the  allowable  level  and  could  again  be  eli- 
gible to  receive  Medicaid  payments. 

This  policy  has  provided  a  reasonable  period  to  determine  wheth- 
er it  was  realistic  to  expect  a  patient  to  return  home.  It  avoided 
requiring  a  patient  to  give  up  his  home  while  there  was  still  a 
chance  that  his  stay  would  be  temporary.  If  it  was  determined  that 
an  individual  no  longer  intended  to  return  home,  he  would  be  as- 
sured of  the  continuity  of  his  care  while  he  was  given  enough  time 
to  sell  his  residence  at  its  reasonable  market  value  rather  than 
being  forced  to  dispose  of  it  quickly  at  what  may  be  below-market 
value. 

Recent  interpretation  by  the  Administration  could  change  these 
policies  and  would  tend  to  force  premature  sale  of  the  homes  of  in- 
stitutionalized Medicaid  applicants  and  recipients.  For  example, 
one  interpretation  would  require  the  value  of  an  unsold  house  to  be 
counted  as  an  available  resource  even  though  the  applicant  or  re- 
cipient is  making  a  bona  fide  effort  to  dispose  of  it.  Another  new 
policy  would  force  premature  sale  of  homes  by  some  patients  who 
still  have  reasonable  expectations  of  returning  home. 

Explanation  of  provision, — The  provision  would  clarify  that  the 
moratorium  on  the  Secretary's  sanction  activities  applies  to  State 
Medicaid  plans,  as  well  as  the  operation  or  administration  of  a 
Medicaid  program  by  a  State  agency  pursuant  to  that  State  plan. 
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The  moratorium  applies  to  State  policies  and  procedures  reflected 
in  the  State  plans,  amendments  to  State  plans,  as  well  as  State  op- 
erating or  procedure  manuals  that  are  submitted  to  the  Secretary; 
regardless  of  whether  the  Secretary  has  approved,  disapproved, 
acted  upon,  or  not  acted  upon  the  State  plan,  the  amendment,  or 
operating  or  procedures  manual.  It  applies  to  all  States,  including 
those  States  operating  plans  pursuant  to  section  1902(f)  of  the 
Social  Security  Act  (relating  to  special  eligibility  rules  for  aged, 
blind,  and  disabled  individuals  receiving  Supplemental  Security 
Income)  and  it  applies  to  the  "medically  needy '  as  defined  in  sec- 
tion 1902(a)(10)(C)  of  the  Act  and  to  the  "optional  categorically 
needy"  as  defined  in  clauses  (IV),  (V),  and  (VI)  of  section 
1902(aX10XA)(ii). 

It  applies  to  Medicaid  eligibility  and  quality  control  reviews  and 
error  rates  from  October  1,  1981  until  the  end  of  the  moratorium 
period  which  is  18  months  after  the  Secretary  submits  the  report 
required  by  the  original  DEFRA  provision. 

Thus,  for  example.  State  plans  or  operating  manuals  could  pro- 
vide that  medically  needy  or  optional  categorically  needy  aged, 
blind  of  disabled  applicants  in  nursing  homes,  who  have  marginally 
excess  resources  on  the  first  day  of  the  month,  can  still  attain  Med- 
icaid eligibility  during  that  month  if  they  deplete  their  excess  re- 
sources during  the  month,  SSI  rules  notwithstanding.  Similarly, 
SSI  does  not  count  resources  worth  up  to  $6,000  if  they  produce 
income.  In  Medicaid,  a  State  plan  could  permit  people  in  institu- 
tions to  keep  higher  value  income  producing  property,  especially 
real  estate  (including  contracts  for  deed),  and  use  the  income  pro- 
duced to  offset  the  monthly  cost  of  their  care.  State  plans  could 
also  permit  non-cash  recipients  to  exclude  from  resources  one  car, 
regardless  of  its  value  or  whether  the  car  is  necessary  for  employ- 
ment or  regular  medical  care  as  required  under  current  SSI  rules. 
Similarly,  burial  plots  could  be  excluded  as  a  resource  even  though 
the  plots  are  not  intended  solely  for  the  use  by  non-cash  recipients 
or  their  immediate  family  members.  Household  goods  and  personal 
effects  also  could  be  excluded  whether  or  not  their  equity  value  ex- 
ceeds $2,000.  Under  this  clarification  to  the  moritorium,  a  State 
plan  could  permit  exclusion  of  the  equity  in  nonhomestead  proper- 
ty, although  current  SSI  rules  prohibit  this  exclusion.  Also,  under 
the  moratorium,  State  plans  could  permit  use  of  community  prop- 
erty laws  or  other  divisions  of  income  and  property  specified  under 
the  State  Medicaid  plan  or  operating  manuals  in  determinations  of 
eligibility  for  medically  needy  aged,  blind  and  disabled,  as  along  as 
such  laws  did  not  render  ineligible  for  Medicaid,  individuals  or  cou- 
ples in  the  case  of  married  individuals  living  together  who  other- 
wise would  be  eligible. 

The  provision  only  intends  to  permit  States  to  broaden  Medicaid 
eligibility  by  changing  the  rules  under  section 1902(a)  (10)  and  (17) 
that  govern  income  and  resource  eligibility  of  individuals  not  re- 
ceiving cash  assistance.  Medicaid  eligibility  cannot  be  broadened  by 
changing  other  Medicaid  requirements.  For  example,  the  moratori- 
um does  not  eliminate  the  limits  on  income  and  resources  of  eligi- 
ble individuals  and  families  under  section  1903(f)  (including  the  re- 
quirements that  the  applicable  medically  needy  income  level  not 
exceed  the  amount  determined  in  accordance  with  standards  pre- 
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scribed  by  the  Secretatry  to  be  equivalent  to  133  ¥3%  of  the  most 
generous  AFDC  eligibility  stsindard,  and  that  income  of  individuals 
receiving  a  State  supplementary  pajanent  in  a  medical  institution 
or  receiving  home  and  community-based  services  under  a  special 
income  standard  not  exceed  300%  of  the  SSI  standard).  The  mora- 
torium also  does  not  permit  States  to  provide  Medicaid  benefits  to 
those  who  are  not  ''categorically  related"  individuals  (that  is,  indi- 
viduals who  would  not  be  eligible  for  Medicaid,  regardless  of  the 
amount  of  their  income  and  resources). 

Finally,  the  provision  would  also  restore  for  the  duration  of  the 
moratorium  the  previous  medicaid  policy  in  effect  on  October  1, 
1981  governing  the  period  when  homeownership  by  an  institution- 
alized individual  is  permitted  and  the  period  of  time  given  for  the 
sale  of  a  home.  The  homeownership  moratorium  would  apply  for 
purposes  of  determining  the  eligibility  of  recipients  and  applicants 
who  seek  to  qualify  for  Medicaid  under  the  medically  needy  provi- 
sions, the  special  income  standard  (300  percent  of  the  SSI  pajmient 
standard)  for  individuals  in  medical  care  institutions,  and  other  in- 
stitutionalized individuals  who  could  be  covered  as  optionsJ  cate- 
gorically needy  persons. 

Effective  date. — The  provision  would  be  effective  on  and  after  Oc- 
tober 1,  1981. 

Limitation  of  Liability  of  Medicare  Beneficiaries  with  Respect  to 
Services  Furnished  by  Excluded  Individuals  and  Entities  (Sec- 
tion 10) 

Under  current  law,  the  Secretary  may  assess  a  civil  monetary 
penalty  against  an  individual  or  entity  that  has  been  excluded 
from  Medicare  and  submits  claims  for  medical  items  or  services  if 
the  Secretary  has  initiated  a  termination  proceeding.  In  addition, 
payment  may  not  be  made  where  the  individual  or  entity  knowing- 
ly and  willfully  made  any  false  statement  or  misrepresentation  in 
requesting  pa3nnent.  The  Secretary  may,  after  appropriate  notice, 
also  terminate  a  provider  agreement  if  the  Secretary  determines 
that  the  provider  has  misrepresented  a  material  fact  in  requesting 
payment. 

The  Committee  bill  would  require  that  Medicare  payment  be 
made  for  claims  submitted  by  a  beneficiary  for  services  rendered 
by  an  individual  or  entity  that  had  been  excluded  from.  Medicare 
participation  if  the  beneficiary  had  no  knowledge  of,  or  had  no 
reason  to  know  of,  the  exclusion.  The  Secretary  would  be  required 
to  notify  the  beneficiary  of  the  exclusion  of  the  individual  or  entity, 
and  to  specify  in  regulations  a  reasonable  period  of  time  that  the 
Medicare  pa5rments  would  continue. 

The  purpose  of  this  provision  is  to  protect  Medicare  beneficiaries 
from  financial  harm  when  the  excluded  provider  fails  to  inform 
them  of  the  exclusion.  The  Committee  wishes  to  stress  that  individ- 
uals and  entities  excluded  from  Medicare,  as  well  as  the  Secretary, 
have  an  affirmative  obligation  to  notify  all  patients  eligible  for 
Medicare  or  State  health  care  programs  of  the  exclusion  and  the 
fact  that  the  programs  will  not  make  payment  for  their  services 
during  the  period  of  exclusion. 
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Definition  of  Person  With  Ownership  or  Control  Interest 
(Section  11) 

Under  current  law,  providers  participating  in  Medicare,  Medic- 
aid, and  the  Title  V  Maternal  and  Child  Health  Services  Block 
Grant  must  disclose  to  the  Secretary  and-  the  appropriate  State 
agencies  the  identities  of  all  persons  with  "ownership  or  control  in- 
terests." A  person  with  an  "ownership  or  control  interest"  in  an 
entity  includes  a  person  who  is  the  owner  of  a  whole  or  part  inter- 
est in  any  mortgage,  deed  of  trust,  note,  or  other  obligation  secured 
(in  whole  or  in  part)  by  the  entity  or  any  property  or  assets  of  the 
entity.  The  person's  interest  must  equal  or  exceed  $25,000  or  5  per- 
cent of  the  total  property  and  assets  of  the  entity.  The  Committee 
bill  would  eliminate  the  $25,000  threshold,  leaving  5  percent  of  the 
entity's  total  property  and  assets  as  the  test  for  this  category  of 
persons  with  "ownership  or  control  interests." 

Conditional  Approval  of  Renal  Dialysis  Facilities  (Section  12) 

Under  current  law,  the  Secretary  is  authorized  to  terminate 
Medicare  certification  for  a  facility  furnishing  end-stage  renal  dis- 
ease maintenance  dialysis  services,  if  the  facility  is  determined  not 
to  be  in  compliance  with  the  conditions  for  Medicare  coverage  for 
such  facilities.  Such  an  action  terminates  all  Medicare  payments 
for  current  and  future  patients,  until  the  facility  is  recertified.  Ter- 
mination of  payments  for  current  patients  may  pose  a  serious  risk 
to  these  vulnerable  patients  or  a  substantial  barrier  to  their  access 
to  this  life-saving  procedure.  The  Secretary  may  therefore  be  reluc- 
tant to  exercise  this  termination  authority,  even  in  cases  of  serious 
failures  to  comply  with  applicable  conditions  for  coverage.  Howev- 
er, the  alternative  of  seeking  to  bring  the  facility  into  compliance 
through  persuasion  and  technical  assistance,  while  continuing 
Medicare  payments,  may  not  be  effective. 

The  CJommittee  bill  would  give  the  Secretary  an  alternative,  in- 
termediate sanction  of  denjdng  Medicare  pa)rments  for  new  pa- 
tients, but  continuing  payments  for  existing  patients.  If  the  facili- 
ty's failure  to  comply  with  the  conditions  for  coverage  poses  a  seri- 
ous problem,  and  needs  to  be  corrected  for  the  proper  implementa- 
tion of  the  program,  but  does  not  present  an  immediate  risk  to  the 
health  or  safety  of  the  patients,  the  Secretary  could  effectively  use 
such  a  sanction  to  bring  the  facility  into  compliance  without  dis- 
rupting the  services  for  current  patients. 

The  facility  would  have  to  be  given  a  reasonable  opportunity, 
prior  to  the  imposition  of  this  sanction,  to  correct  its  deficiencies.  If 
a  sanction  were  imposed  under  this  authority,  the  facility  would 
then  have  the  right  to  an  administrative  hearing  and  to  judicial 
review,  in  accordance  with  existing  statutory  authorities. 

Fraud  Involving  Medicare  Supplemental  Insurance  (Section  13) 

Current  law  provides  criminal  penalties  for  individuals  who 
"knowingly  or  willfully"  make,  cause  to  make,  or  induce  the 
making  of,  a  false  statement  or  representation  of  a  material  fact 
with  respect  to  the  compliance  of  a  Medicare  supplemental  health 
insurance  policy  with  Federal  standards.  The  Committee  bill  pro- 
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vides  that,  in  order  to  be  subject  to  criminal  penalties,  an  individ- 
ual in  these  circumstances  must  act  "knowingly  and  willfully." 

Standards  for  Anti-Kickback  Provisions  (Section  14) 

Current  law  provides  criminal  penalties  for  individuals  or  enti- 
ties participating  in  Medicare  or  Medicaid  that  knowingly  and  will- 
fully offer,  pay,  solicit,  or  receive  bribes,  kickbacks,  or  rebates 
under  certain  circumstances.  These  actions  are  defined  as  felonies 
and  are  subject,  upon  conviction,  to  fines  of  up  to  $25,000  and  im- 
prisonment for  up  to  5  years.  Sections  4  (c),  (d),  and  (e)  of  the  Com- 
mittee bill  recodify  these  authorities,  now  found  at  sections  1877(d) 
and  1909  of  the  Social  Security  Act,  in  a  new  section  1128B(b). 

It  is  the  understanding  of  the  CJommittee  that  the  breadth  of  this 
statutory  language  has  created  uncertainty  among  health  care  pro- 
viders as  to  which  commercial  arrangements  are  legitimate,  and 
which  are  proscribed.  The  (Dommittee  bill  therefore  directs  the  Sec- 
retary, in  consultation  with  the  Attorney  General,  to  promulgate 
regulations  specifying  payment  practices  that  will  not  be  subject  to 
criminal  prosecution  under  the  new  section  1128B(b)  and  that  will 
not  provide  a  basis  for  exclusion  from  participation  in  Medicare  or 
the  State  health  care  programs  under  the  new  section  1128(bX7). 
These  regulations  must  be  published  in  final  form  within  two  years 
after  enactment  of  this  Act.  In  order  to  assure  adequate  time  for 
public  comment  and  agency  consideration  of  those  comments,  the 
CJommittee  bill  requires  the  Secretary  to  publish  a  proposed  rule 
within  one  year  after  enactment. 

Effective  Dates  (Section  15) 

In  general,  the  amendments  made  by  this  bill  would  become  ef- 
fective 15  days  after  enactment.  They  would  not  apply  to  exclusion 
or  civil  monetary  penalty  proceedings  that  are  commenced  before 
this  effective  date.  The  provisions  establishing  mandatory  five-year 
minimum  exclusion  periods  for  conviction  of  certain  crimes  would 
apply  to  convictions  occurring  on  or  after  the  date  of  enactment. 

The  provisions  of  the  bill  requiring  States  to  report  information 
on  licensure  actions  to  the  Secretary  would  be  effective  with  re- 
spect to  Medicaid  payments  for  calendar  quarters  beginning  more 
than  30  days  after  enactment,  whether  or  not  final  regulations 
have  been  issued,  unless  the  Secretary  determines  that  State  legis- 
lation (other  than  appropriations  legislation)  is  required.  In  such  a 
case,  the  State  would  not  be  considered  to  have  failed  to  meet  the 
requirements  before  the  first  day  of  the  first  calendar  year  begin- 
ning after  the  close  of  the  first  regular  session  of  the  State  legisla- 
ture that  begins  after  the  date  of  enactment  of  this  Act. 

The  authorization  for  the  Secretary,  in  connection  with  civil 
monetary  penalty  remedies,  to  seek  injunctive  relief  against  the 
disposal  of  assets  would  take  effect  on  enactment. 

The  bar  on  certain  physician  misrepresentations  for  purposes  of 
civil  monetary  penalties  applies  to  claims  for  services  performed  on 
or  after  the  general  effective  date  of  the  bill,  regardless  of  when 
the  misrepresentation  was  made.  The  Committee  notes  that  some 
physician  misrepresentations  are  already  subject  to  sanctions 
under  current  law  and  these  would  not  be  affected  by  the  bill  with 
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regard  to  claims  filed  prior  to  enactment.  The  filing  of  claims  for 
physician  services  (or  services  incident  to  physician  services),  where 
the  individual  furnishing  or  supervising  that  service  is  not  licensed 
in  the  State  where  the  service  is  rendered,  is  already  a  violation  of 
the  criminal  provisions  of  the  Social  Security  Act,  if  it  is  done 
knowingly  and  willfully.  This  is  also  a  violation  of  current  section 
1128A,  if  done  knowingly  or  with  reason  to  know.  The  amendments 
in  this  bill  should  not  be  construed  to  mean  that  such  conduct  oc- 
curring prior  to  the  enactment  of  this  legislation  is  not  actionable 
under  these  current  provisions. 

IV.  HEARINGS 

The  Subcommittee  on  Health  held  a  hearing  on  a  similar  bill 
(H.R.  1868)  in  the  99th  Congress  on  July  12,  1985. 

V.  COMMITTEE  VOTE 

On  May  28,  1987,  the  Senate  Finance  Committee  considered  S. 
661,  with  an  amendment,  and  ordered  the  bill  reported  as  amended 
by  a  voice  vote. 

VI.  COSTS  OF  CARRYING  OUT  THE  BILL 

In  compliance  with  paragraph  11(a)  of  Rule  XXVI  of  the  Stand- 
ing Rules  of  the  Senate,  the  following  statement  is  made  relative  to 
the  estimated  budget  effect  of  S.  661,  as  amended  by  the  Commit- 
tee. 

Outlay  effects 

The  table  below  summarizes  the  estimates  of  the  net  changes  in 
outlays  for  fiscal  years  1988-1992,  by  fiscal  years  in  millions  of  dol- 
lars: 


1988   6 

1989    4 

1990    3 

1991   3 

1992   3 


Total   19 


The  estimate  from  the  Congressional  Budget  Office  follows. 

U.S.  Congress, 
Congressional  Budget  Office, 

Washington,  DC,  June  23,  1987. 

Hon.  Lloyd  Bentsen, 
Chairman,  Committee  on  Finance, 
U.S.  Senate,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  OfRce  has  pre- 
pared the  attached  cost  estimate  for  S.  661,  the  Medicare  and  Med- 
icaid Patient  and  Program  Protection  Act  of  1987,  as  ordered  re- 
ported by  the  Senate  Finance  Committee  on  May  29,  1987. 
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If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes. 
Sincerely, 

Edward  M.  Gramuch, 

Acting  Director. 

CONGRESSIONAL  BUDGET  OFFICE  COST  ESTIMATE 

1.  Bill  number:  S.  661. 

2.  Bill  title:  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987. 

3.  Bill  status:  As  ordered  reported  by  the  Senate  Finance  Com- 
mittee on  May  29,  1987. 

4.  Bill  purpose:  To  amend  titles  XI,  XVHI,  and  XIX  of  the  Social 
Security  Act  to  protect  beneficiaries  under  the  health  care  pro- 
grams of  that  Act  from  unfit  health  care  practitioners,  and  other- 
wise to  improve  the  antifraud  provisions  relating  to  those  pro- 
grams. 

5.  Estimated  cost  to  the  Federal  Government: 


[By  fiscal  years,  in  millions  of  dollars] 


1988       1989       1990       1991  1992 


Budget  authority   3        2        2        2  2 

Outlays   6        4        3        3  3 


The  costs  of  this  bill  fall  within  functions  550  and  570. 
Basis  of  Estimate 

The  bill  requires  medical  providers,  states  and  federal  agencies 
to  exchange  information  on  the  medical,  legal  and  financial  con- 
duct of  medical  providers.  The  purpose  of  this  information  ex- 
change is  to  protect  beneficiaries  from  providers  with  criminal,  pa- 
tient abuse,  fraud  and  other  convictions.  In  addition,  the  bill  re- 
quires that  physicians  who  have  defaultd  on  health  education  loan 
or  scholarship  obligations  be  excluded  from  federal  reimbursement 
under  Medicare  and  Medicaid.  The  bill  contains  extensive  fines  and 
penalties  to  see  that  the  provisions  are  enforced.  Finally,  the  bill 
contains  four  minor  provisions  which  clarify  other  areas  of  Medic- 
aid and  Medicare  law  but  have  no  federal  costs. 

The  bill  necessitates  exchange  of  data  and  merging  of  informa- 
tion from  a  number  of  sources.  Based  on  estimates  of  the  volume  of 
data  that  will  be  necessary  for  (1)  hospitals  to  exchange  with  state 
governments,  (2)  states  to  exchange  with  the  federal  government 
and  (3)  executive  branch  departments  to  exchange  with  each  other, 
CBO  estimates  that  it  will  be  necessary  to  establish  a  computerized 
data  system.  This  system,  similar  to  that  established  for  exchange 
of  other  types  of  medical  information,  will  require  federal  and  state 
developmental  and  operating  costs.  The  estimate  assumes  that 
these  administrative  costs  will  be  greatest  in  the  first  two  years 
when  computer  development  and  implementation  costs  will  be 
borne.  After  the  first  two  years,  the  cost  of  the  system  will  be  ap- 
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proximately  $50,000  per  state  per  year  in  addition  to  $500,000  per 
year  in  executive  branch  costs. 

The  budget  authority  estimates  reflect  the  distribution  of  costs 
between  the  Medicare  and  Medicaid  programs.  Medicaid  budget  au- 
thority would  increase  by  the  increase  in  Medicaid  costs.  Medicare 
budget  authority  would  not  change  significantly  as  a  result  of  the 
additional  Medicare  costs. 

6.  Estimated  cost  to  State  and  local  government:  State  and  local 
medicaid  administrative  costs  will  increase  by  approximately  $1.5 
million  in  1988  and  $1  million  in  subsequent  years. 

7.  Estimate  comparison:  None. 

8.  Previous  CBO  estimate:  None. 

9.  Estimate  prepared  by:  Donald  Muse  (226-2820). 

10.  Estimate  approved  by:  C.G.  Nuckols  (For  James  L.  Blum,  As- 
sistant Director  for  Budget  Analysis). 

VII.  REGULATORY  IMPACT 

Pursuant  to  paragraph  11(b)  of  Rule  XXVI  of  the  Standing  Rules 
of  the  Senate,  the  Committee  makes  the  following  statement  con- 
cerning the  regulatory  impact  that  might  be  incurred  in  carrying 
out  S.  661  as  amended  by  the  Committee. 

Numbers  of  individuals  and  businesses  who  would  be  regulated 

The  bill  modifies  existing  health  provisions  of  the  Social  Security 
Act  related  to  fraud  and  abuse  and  makes  other  program  changes 
in  the  Medicare  and  Medicaid  and  other  health  program  authori- 
ties. No  change  is  made  in  the  number  of  beneficiaries  served. 

Economic  impact  of  regulation  on  individuals,  consumers  and  busi- 
ness 

The  provisions  are  not  intended  to  have  a  regulatory  impact  on 
substantive  economic  activities  of  individuals,  consumers  or  busi- 
nesses. 

Impact  on  personal  privacy 

The  provisions  generally  do  not  relate  to  the  personal  privacy  of 
individuals. 

Determination  of  the  amount  of  paperwork 

The  provisions  do  not  significantly  change  the  amount  of  paper- 
work burden. 

VIII.  CHANGES  IN  EXISTING  LAW  MADE  BY  THE  BILL,  AS 

REPORTED 

Pursuant  to  the  requirements  of  paragraph  12  of  Rule  XXVI  of 
the  Standing  Rules  of  the  Senate,  changes  in  existing  law  made  by 
the  bill  S.  661,  as  reported,  are  shown  as  follows  (existing  law  pro- 
posed to  be  omitted  is  enclosed  in  black  brackets,  new  matter  is 
printed  in  italic,  existing  law  in  which  no  change  is  proposed  is 
shown  in  roman): 
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SOCIAL  SECURITY  ACT 
«*«***« 

TITLE  V—MATERNAL  AND  CHILD  HEALTH  SERVICES 
BLOCK  GRANT 

USE  OF  ALLOTMENT  FUNDS 

Sec.  504.  (a)  Except  as  otherwise  provided  under  this  section,  a 
State  may  use  amounts  paid  to  it  under  section  503  for  the  provi- 
sion of  health  services  and  related  activities  (including  planning, 
administration,  education,  and  evaluation)  consistent  with  its  de- 
scription of  intended  expenditures  and  statement  of  assurances 
transmitted  under  section  505. 

(b)  Amounts  described  in  subsection  (a)  may  not  be  used  for— 

(1)  inpatient  services,  other  than  inpatient  services  provided 
to  children,  children  with  special  health  care  needs  or  to  high- 
risk  pregnant  women  and  infants  and  such  other  inpatient 
services  as  the  Secretary  may  approve; 

(2)  cash  pa3mients  to  intended  recipients  of  health  services; 

(3)  the  purchase  or  improvement  of  land,  the  purchase,  con- 
struction, or  permanent  improvement  (other  than  minor  re- 
modeling) of  any  building  or  other  facility,  or  the  purchase  of 
major  medical  equipment; 

(4)  satisfjring  any  requirement  for  the  expenditure  of  non- 
Federal  funds  as  a  condition  for  the  receipt  of  Federal  funds; 
[orl 

(5)  providing  funds  for  research  or  training  to  any  entity 
other  than  a  public  or  nonprofit  private  entity  or 

(6)  payment  for  any  item  or  service  (other  than  an  emergency 
item  or  service)  furnished — 

(A)  by  an  individual  or  entity  during  the  period  when 
such  individual  or  entity  is  excluded  pursuant  to  section 
1128  or  section  1128A  from  participation  in  the  program 
under  this  title,  or 

(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician  during  the  period  when  the  physician  is  excluded 
pursuant  to  section  1128  or  section  1128A  from  participa- 
tion in  the  program  under  this  title  and  when  the  person 
furnishing  such  item  or  service  knew  or  had  reason  to  know 
of  the  exclusion  (after  a  reasonable  time  period  after  rea- 
sonable notice  has  been  furnished  to  the  person). 

******* 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER  REVIEW 

TABLE  OF  CONTENTS  OF  TITLE 
Part  A— General  Provisions 
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DISCLOSURE  OF  OWNERSHIP  AND  RELATED  INFORMATION 

Sec.  1124.  (aXD  •  *  * 

«*••««* 

(3)  As  used  in  this  section,  the  term  "person  with  an  ownership 
or  control  interest"  means,  with  respect  to  an  entity,  a  person 
who — 

(AXi)  *  •  * 

(ii)  is  the  owner  of  a  whole  or  part  interest  in  any  mortgage, 
deed  of  trust,  note,  or  other  obligation  secured  (in  whole  or  in 
part)  by  the  entity  or  any  of  the  property  or  assets  thereof, 
which  whole  or  part  interest  is  equal  to  or  exceeds  [$25,000 
or]  5  per  centum  of  the  total  property  and  assets  of  the  entity; 
or 

«**«*«* 

DISCLOSURE  BY  INSTITUTIONS,  ORGANIZATIONS,  AND  AGENCIES  OF 
OWNERS  AND  CERTAIN  OTHER  INDIVIDUALS  WHO  HAVE  BEEN  CON- 
VICTED OF  CERTAIN  OFFENSES 

Sec.  1126.  (a)  As  a  condition  of  participation  in  or  certification  or 
recertification  under  the  programs  established  by  titles  XVIII,  and 
XIX,  any  hospital,  nursing  facility,  [or  other  institution,  organiza- 
tion, or  agency  shall  be  required  to  disclose  to  the  Secretary  or  to 
the  appropriate  State  agency  the  name  of  any  person  who — 

[(1)  has  a  direct  or  indirect  ownership  or  control  interest  of 
5  percent  or  more  in  such  institution,  organization,  or  agency 
or  is  an  officer,  director,  agent,  or  managing  employee  (as  de- 
fined in  subsection  (b))  of  such  institution,  organization,  or 
agency  and 

[(2)  has  been  convicted  (on  or  after  the  date  of  the  enact- 
ment of  this  section,  or  within  such  period  prior  to  that  date  as 
the  Secretary  shall  specify  in  regulations)  of  a  criminal  offense 
related  to  the  involvement  of  such  person  in  any  of  such  pro- 
grams.] or  other  entity  (other  than  an  individual  practitioner 
or  group  of  practitioners)  shall  be  required  to  disclose  to  the 
Secretary  or  to  the  appropriate  State  agency  the  name  of  any 
person  that  is  a  person  described  in  subparagraphs  (A)  and  (B) 
of  section  1128(bX8). 
The  Secretary  or  the  appropriate  State  agency  shall  promptly 
notify  the  Inspector  General  in  the  Department  of  Health  and 
Human  Services  of  the  receipt  from  any  [institution,  organization, 
or  agency]  entity  of  any  application  or  request  for  such  participa- 
tion, certification,  or  recertification  which  discloses  the  name  of 
any  such  person,  and  shall  notify  the  Inspector  General  of  the 
action  taken  with  respect  to  such  application  or  request. 

(b)  For  the  purposes  of  this  section,  the  term  "managing  employ- 
ee" means,  with  respect  to  an  [institution,  organization,  or 
agency]  entity,  an  individual,  including  a  general  manager,  busi- 
ness manager,  administrator,  and  director,  who  exercises  operation- 
al or  managerial  control  over  the  [institution,  organization,  or 
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agencyl  entity,  or  who  directly  or  indirectly  conducts  the  day-to- 
day operations  of  the  [institution,  organization,  or  agency]  entity. 

*«««*** 

[exclusion  of  certain  individuals  convicted  of  medicare-  or 
medicaid-related  crimes 

[Sec.  1128.  (a)  Whenever  the  Secretary  determines  that  a  physi- 
cian or  other  individual  has  been  convicted  (on  or  after  October  25, 
1977,  or  within  such  period  prior  to  that  date  as  the  Secretary  shall 
specify  in  regulations)  of  a  criminal  offense  related  to  services 
under  titles  XVIII,  XIX,  or  XX,  the  Secretary— 

[(1)  shall  bar  from  participation  in  the  program  under  title 
XVIII  each  such  individual  otherwise  eligible  to  participate  in 
such  program; 

[(2XA)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State 
plan  approved  under  title  XIX  of  the  fact  and  circumstances  of 
such  determination,  and  (except  as  provided  in  subparagraph 
(B))  require  each  such  agency  to  bar  such  individual  from  par- 
ticipation in  such  plan  for  such  period  as  he  shall  specify, 
which  in  the  case  of  an  individual  specified  in  paragraph  (1) 
shall  be  the  period  established  pursuant  to  paragraph  (1): 

[(B)  may  waive  the  requirement  under  subparagraph  (A)  to 
bar  an  individual  from  participation  in  a  State  plan  under  title 
XIX,  where  he  receives  and  approves  a  request  for  such  a 
waiver  \vdth  respect  to  that  individual  from  the  State  agency 
administering  or  supervising  the  administration  of  such  plan; 
and 

[(3)  shall  promptly  notify  the  appropriate  State  or  local 
agency  or  authority  having  responsibility  for  the  licensing  or 
certification  of  such  individual  of  the  fact  and  circumstances  of 
such  determination,  request  that  appropriate  investigations  be 
made  and  actions  invoked  in  accordance  with  applicable  State 
law  and  policy,  and  request  that  such  State  or  local  agency  of 
authority  keep  the  Secretary  and  the  Inspector  General  of  the 
Department  of  Health  and  Human  Services  fully  and  currently 
informed  with  respect  to  any  actions  taken  in  response  to  such 
request. 

[(b)  Whenever  the  Secretary  determines,  with  respect  to  an 
entity,  that  a  person  who  has  a  direct  or  indirect  ownership  or  con- 
trol interest  of  5  percent  of  more  in  the  entity,  or  who  is  an  officer, 
director,  agent,  or  managing  employee  (as  defined  in  section 
1126(b))  of  such  entity,  is  a  person  described  in  section  1126(a),  the 
Secretary — 

[(1)  may  bar  from  participation  in  the  program  under  title 
XVIII,  for  such  period  as  he  may  deem  appropriate,  each  such 
entity  otherwise  eligible  to  participate  in  such  program; 

[(2)  shall  promptly  notify  each  appropriate  State  agency  ad- 
ministering or  supervising  the  administration  of  a  State  plan 
approved  under  title  XIX  of  the  fact  and  circumstances  of  the 
determination,  and  may  require  each  such  agency  to  bar  the 
entity  from  participation  under  the  State  plan  for  such  period 
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as  he  specifies,  which  may  not  exceed  the  period  established 
pursuant  to  paragraph  (1);  and 

[(3)  shall  promptly  notify  the  appropriate  State  or  local 
agency  or  authority  having  responsibility  for  the  licensing  or 
certification  of  such  entity  of  the  fact  and  circumstances  of 
such  determination,  request  that  appropriate  investigations  be 
made  and  sanctions  invoked  in  accordance  with  applicable 
State  law  and  policy,  and  request  that  such  State  or  local 
ageny  or  authority  keep  the  Secretary  and  the  Inspector  Gen- 
eral of  the  Department  of  Health  and  Human  Services  fully 
and  currently  informed  with  respect  to  any  actions  taken  in  re- 
sponse to  such  request. 
[(c)  Whenever  the  Secretary  makes  a  final  determination  to 
impose  a  civil  money  penalty  or  assessment  against  a  person  (in- 
cluding an  organization,  agency,  or  other  entity)  under  section 
11 28 A  relating  to  a  claim  under  title  XVIII  or  XIX,  the  Secretary — 
[(1)  may  bar  the  person  from  participation  in  the  program 
under  title  XVIII,  and 

[(2XA)  shall  promptly  notify  each  appropriate  State  agency 
administering  or  supervising  the  administration  of  a  State 
plan  iapproved  under  title  XIX  of  the  fact  and  circumstances  of 
such  determination,  and  (except  as  provided  in  subparagraph 
(B))  may  require  each  such  agency  to  bar  the  person  from  par- 
ticipation in  the  program  established  by  such  plan  for  such 
period  as  he  shall  specify  which  in  the  case  of  an  individual 
shall  be  the  period  established  pursuant  to  paragraph  (1),  and 
[(B)  may  waive  the  requirement  of  subparagraph  (A)  to  bar 
a  person  from  participation  in  such  program  where  he  receives 
and  approves  a  request  for  such  waiver  with  respect  to  that 
person  from  the  State  agency  referred  to  in  that  subparagraph. 
[(d)  A  determination  made  by  the  Secretary  under  this  section 
shall  be  effective  at  such  time  and  upon  such  reasonable  notice  to 
the  public  and  to  the  person  furnishing  the  services  involved  as 
may  be  specified  in  regulations.  Such  determination  shall  be  effec- 
tive with  respect  to  services  furnished  to  an  individual  on  or  after 
the  effective  date  of  such  determination  (except  that  in  the  case  of 
inpatient  hospitals  services,  post-hospital  extended  care  services, 
and  home  health  services  furnished  under  title  XVIII,  such  deter- 
mination shall  be  effective  in  the  manner  provided  in  paragraphs 
(3)  and  (4)  of  section  1866(b)  with  respect  to  terminations  of  agree- 
nients),  and  shall  remain  in  effect  until  the  Secretary  finds  and 
gives  reasonable  notice  to  the  public  that  the  basis  for  such  deter- 
mination has  been  removed  and  that  there  is  reasonable  assurance 
that  it  will  not  recur. 

[(e)  Any  person  or  entity  who  is  the  subject  of  an  adverse  deter- 
mination made  by  the  Secretary  under  subsection  (a),  (b),  or  (c) 
shall  be  entitled  to  reasonable  notice  and  opportunity  for  a  hearing 
thereon  by  the  Secretary  to  the  same  extent  as  is  provided  in  sec- 
tion 205(b),  and  to  judicial  review  of  the  Secretary  s  final  decision 
after  such  hearing  as  is  provided  in  section  205(g). 

[(f)  For  purposes  of  subsection  (a),  a  phvsician  or  other  individ- 
ual is  considered  to  have  been  ''convicted   of  a  criminal  offense— 
[(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court. 


35 


regardless  of  whether  there  is  an  appeal  pending  or  whether 
the  judgment  of  conviction  or  other  record  relating  to  criminal 
conduct  has  been  expunged; 

[(2)  when  there  has  been  a  finding  of  guilt  against  the  phy- 
sician or  individual  by  a  Federal,  State,  or  local  court; 

[(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physi- 
cian or  individual  has  been  accepted  by  a  Federal,  State,  or 
local  court;  or 

[(4)  when  the  physician  or  individual  has  entered  into  par- 
ticipation in  a  first  offender  or  other  program  where  judgment 
of  conviction  has  been  withheld.] 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  AND  ENTITIES  FROM 
PARTICIPATION  IN  MEDICARE  AND  STATE  HEALTH  CARE  PROGRAMS 

Sec,  1128.  (a)  Mandatory  Exclusion.— The  Secretary  shall  ex- 
clude the  following  individuals  and  entities  from  participation  in 
any  program  under  title  XVIII  and  shall  direct  that  the  following 
individuals  and  entities  be  excluded  from  participation  in  any  State 
health  care  program  (as  defined  in  subsection  (h)): 

(1)  Conviction  of  program-related  crimes.— Any  individ- 
ual or  entity  that  has  been  convicted  of  a  criminal  offense  relat- 
ed to  the  delivery  of  an  item  or  service  under  title  XVIII  or 
under  any  State  health  care  program. 

(2)  Conviction  relating  to  patient  abuse.— Any  individual 
or  entity  that  has  been  convicted,  under  Federal  or  State  law,  of 
a  criminal  offense  relating  to  neglect  or  abuse  of  patients  in 
connection  with  the  delivery  of  a  health  care  item  or  service. 

(b)  Permissive  Exclusion.— The  Secretary  may  exclude  the  fol- 
lowing individuals  and  entities  from  participation  in  any  program 
under  title  XVIII  and  may  direct  that  the  following  individuals 
and  entities  be  excluded  from  participation  in  any  State  health  care 
program: 

(1)  Conviction  relating  to  fraud.— Any  individual  or 
entity  that  has  been  convicted,  under  Federal  or  State  law,  in 
connection  with  the  delivery  of  a  health  care  item  or  service  or 
with  respect  to  any  act  or  omission  in  a  program  operated  by  or 
financed  in  whole  or  in  part  by  any  Federal,  State,  or  local  gov- 
ernment agency,  of  a  criminal  offense  relating  to  fraud,  theft, 
embezzlement,  breach  of  fiduciary  responsibility,  or  other  finan- 
cial misconduct. 

(2)  Conviction  relating  to  obstruction  of  an  investiga- 
tion.—Any  individual  or  entity  that  has  been  convicted,  under 
Federal  or  State  law,  in  connection  with  the  interference  with 
or  obstruction  of  any  investigation  into  any  criminal  offense  de- 
scribed in  paragraph  (1)  or  in  subsection  (a). 

(3)  Conviction  relating  to  controlled  substance.— Any 
individual  or  entity  that  has  been  convicted,  under  Federal  or 
State  law,  of  a  criminal  offense  relating  to  the  unlawful  manu- 
facture, distribution,  prescription,  or  dispensing  of  a  controlled 
substance. 

(4)  License  revocation  or  suspension.— Any  individual  or 
entity — 
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(A)  whose  license  to  provide  health  care  has  been  revoked 
or  suspended  by  any  State  licensing  authority,  or  who  oth- 
erwise lost  such  a  license,  for  reasons  bearing  on  the  indi- 
vidual's or  entity's  professional  competence,  professional 
performance,  or  financial  integrity,  or 

(B)  who  surrendered  such  a  license  while  a  formal  disci- 
plinary proceeding  was  pending  before  such  an  authority 
and  the  proceeding  concerned  the  individual's  or  entity s 
professional  competence,  professional  performance,  or  finan- 
cial integrity. 

(5)  Exclusion  or  suspension  under  federal  or  state 
HEALTH  CARE  PROGRAM.-— Any  individual  or  entity  which  has 
been  suspended  or  excluded  from  participation,  or  otherwise 
sanctioned,  under — 

(A)  any  Federal  program,  including  programs  of  the  De- 
partment of  Defense  or  the  Veterans '  Administration,  in- 
volving the  provision  of  health  care,  or 

(B)  a  State  health  care  program, 

for  reasons  bearing  on  the  individual's  or  entity's  professional 
competence,  professional  performance,  or  financial  integrity. 

(6)  Claims  for  excessive  charges  or  unnecessary  services 
and  failure  of  certain  organizations  to  furnish  medical- 
LY NECESSARY  SERVICES.— Any  individual  or  entity  that  the  Sec- 
retary determines — 

(A)  has  submitted  or  cause  to  be  submitted  bills  or  re- 
quests for  payment  (where  such  bills  or  requests  are  based 
on  charges  or  cost)  under  title  XVIII  or  a  State  health  care 
program  containing  charges  (or,  in  applicable  cases,  re- 
quests for  payment  of  costs)  for  items  or  services  furnished 
substantially  in  excess  of  such  individual's  or  entity's  usual 
charges  (or,  in  applicable  cases,  substantially  in  excess  of 
such  individual's  or  entity's  costs)  for  such  items  or  serv- 
ices, unless  the  Secretary  finds  there  is  good  cause  for  such 
bills  or  requests  containinig  such  charges  or  costs; 

(B)  has  furnished  or  caused  to  be  furnished  items  or  serv- 
ices to  patients  (whether  or  not  eligible  for  benefits  under 
title  XVIII  or  under  a  State  health  care  program)  substan- 
tially in  excess  of  the  needs  of  such  patients  or  of  a  quality 
which  fails  to  meet  professionally  recognized  standards  of 
health  care; 

(C)  is- 

(i)  a  health  maintenance  organization  (as  defined  in 
section  1903(m))  providing  items  and  services  under  a 
State  plan  approved  under  title  XIX,  or 

(ii)  an  entity  furnishing  services  under  a  waiver  ap- 
proved under  section  1915(bXl), 

and  has  failed  substantially  to  provide  medically  necessary 
items  and  services  that  are  required  (under  law  or  the  con- 
tract with  the  State  under  title  XIX)  to  be  provided  to  indi- 
viduals covered  under  that  plan  or  waiver,  if  the  failure 
has  adversely  affected  (or  has  a  substantial  likelihood  of 
adversely  affecting)  these  individuals;  or 

(D)  is  an  entity  providing  items  and  services  as  an  eligi- 
ble organization  under  a  risk-sharing  contract  under  sec- 
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tion  1876  and  has  failed  substantially  to  provide  medically 
necesssary  items  and  services  that  are  required  (under  law 
or  such  contract)  to  be  provided  to  individuals  covered 
under  the  risk-sharing  contract,  if  the  failure  has  adversely 
affected  (or  has  a  substantial  likelihood  of  adversely  affect- 


(7)  Fraud,  kickbacks,  and  other  prohibited  activities.— 
Any  individual  or  entity  that  the  Secretary  determines  has  com- 
mitted an  act  which  is  described  in  section  1128A  or  section 
1128B. 

(8)  Entities  controlled  by  a  sanctioned  individual.— Any 
entity  with  respect  to  which  the  Secretary  determines  that  a 
person — 

(AXi)  with  an  ownership  or  control  interest  (as  defined  in 
section  1124(aXS))  in  that  entity,  or 

(ii)  who  is  an  officer,  director,  agent,  or  managing  em- 
ployee (as  defined  in  section  1126(b))  of  that  entity — 
is  a  person — 

(BXi)  who  has  been  convicted  of  any  offense  described  in 
subsection  (a)  or  in  paragraph  (1),  (2),  or  (3)  of  this  subsec- 
tion; 

(ii)  against  whom  a  civil  monetary  penalty  has  been  as- 
sessed under  section  1128A;  or 

(Hi)  who  has  been  excluded  from  participation  under  a 
program  under  title  XVII  or  under  a  State  health  care  pro- 
gram. 

(9)  Failure  to  disclose  required  information.— Any  entity 
that  did  not  fully  and  accurately  make  any  disclosure  required 
by  section  1124  or  section  1126. 

(10)  Failure  to  supply  requested  information  on  subcon- 
tractors AND  SUPPLIERS.— Any  disclosing  entity  (as  defined  in 
section  1124(aX2))  that  fails  to  supply  (within  such  period  as 
may  be  specified  by  the  Secretary  in  regulations)  upon  request 
specifically  addressed  to  the  entity  by  the  Secretary  or  by  the 
State  agency  administering  or  supervising  the  administration  of 
a  State  health  care  program — 

(A)  full  and  complete  information  as  to  the  ownership  of 
a  subcontractor  (as  defined  by  the  Secretary  in  regulations) 
with  whom  the  entity  has  had,  during  the  previous  12 
months,  business  transactions  in  an  aggregate  amount  in 
excess  of  $25,000,  or 

(B)  full  and  complete  information  as  to  any  significant 
business  transactions  (as  defined  by  the  Secretary  in  regula- 
tions), occurring  during  the  five-year  period  ending  on  the 
date  of  such  request,  between  the  entity  and  any  wholly 
owned  supplier  or  between  the  entity  and  any  subcontrac- 
tor. 

(11)  Failure  to  supply  payment  information.— Any  indi- 
vidual or  entity  furnishing  items  or  services  for  which  payment 
may  be  made  under  title  XVIII  or  a  State  health  care  program 
that  fails  to  provide  such  information  as  the  Secretary  or  the 
appropriate  State  agency  finds  necessary  to  determine  whether 
such  payments  are  or  were  due  and  the  amounts  thereof,  or  has 
refused  to  permit  such  examination  of  its  records  by  or  on 
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behalf  of  the  Secretary  or  that  agency  as  may  be  necessary  to 
verify  such  information. 

(12)  Failure  to  grant  immediate  access.— Any  individual 
or  entity  that  fails  to  grant  immediate  access,  upon  reasonable 
reauest  (as  defined  by  the  Secretary  in  regulations)  to  any  of  the 
following: 

(A)  To  the  Secretary,  or  to  the  agency  used  by  the  Secre- 
tary, for  the  purpose  specified  in  the  first  sentence  of  section 
1864(a)  (relating  to  compliance  with  conditions  of  participa- 
tion or  payment). 

(B)  To  the  Secretary  or  the  State  agency,  to  perform  the 
reviews  and  surveys  required  under  State  plans  under  para- 
graphs (26),  (31),  and  (S3)  of  section  1902(a)  and  under  sec- 
tion 1903(g). 

(C)  To  the  Inspector  General  of  the  Department  of  Health 
and  Human  Services,  for  the  purpose  of  reviewing  records, 
documents,  and  other  data  necessary  to  the  performance  of 
the  statutory  functions  of  the  Inspector  General. 

(D)  To  a  State  medicaid  fraud  control  unit  (cls  defined  in 
section  1903(q)),  for  the  purpose  of  conducting  activities  de- 
scribed in  that  section. 

(13)  Failure  to  take  corrective  action.— Any  hospital  that 
fails  to  comply  substantially  with  a  corrective  action  required 
under  section  1886(fX2XB). 

(W  Default  on  health  education  loan  or  scholarship 
OBLIGATIONS. — Any  individual  who  the  Secretary  determines  is 
in  default  on  repayments  of  scholarship  obligations  or  loans  in 
connection  with  health  professions  education  made  or  secured, 
in  whole  or  in  part,  by  the  Secretary  and  with  respect  to  whom 
the  Secretary  has  taken  all  reasonable  steps  available  to  the 
Secretary  to  secure  repayment  of  such  obligations  or  loans, 
except  that  (A)  the  Secretary  shall  not  exclude  pursuant  to  this 
paragraph  a  physician  who  is  the  sole  community  physician  or 
sole  source  of  essential  specialized  services  in  a  community  if  a 
State  requests  that  the  physician  not  be  excluded,  and  (B)  the 
Secretary  shall  take  into  account,  in  determining  whether  to  ex- 
clude any  other  physician  pursuant  to  this  paragraph,  access  of 
beneficiaries  to  physician  services  for  which  payment  may  be 
made  under  title  XVIII  or  XIX. 
(c)  Notice,  Effective  Date,  and  Period  of  Exclusion. — (1)  An 
exclusion  under  this  section  or  under  section  1128A  shall  be  effec- 
tive at  such  time  and  upon  such  reasonable  notice  to  the  public  and 
to  the  individual  or  entity  excluded  as  may  be  specified  in  regula- 
tions consistent  with  paragraph  (2). 

(2XA)  Except  as  provided  in  subparagraph  (B),  such  an  exclusion 
shall  be  effective  with  respect  to  services  furnished  to  an  individual 
on  or  after  the  effective  date  of  the  exclusion. 

(B)  Unless  the  Secretary  determines  that  the  health  and  safety  of 
individuals  receiving  services  warrants  the  exclusion  taking  effect 
earlier,  an  exclusion  shall  not  apply  to  payments  made  under  title 
XVIII  or  under  a  State  health  care  program  for— 

(i)  inpatient  institutional  services  furnished  to  an  individual 
who  was  admitted  to  such  institution  before  the  date  of  the  ex- 
clusion, or 
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(ii)  home  health  services  and  hospice  care  furnished  to  an  in- 
dividual under  a  plan  of  care  established  before  the  date  of  the 
exclusion, 

until  the  passage  of  SO  days  after  the  effective  date  of  the  exclusion, 
(3XA)  The  Secretary  shall  specify,  in  the  notice  of  exclusion  under 
paragraph  (1)  and  the  written  notice  under  section  1128A,  the  mini- 
mum period  (or,  in  the  case  of  an  exclusion  of  an  individual  under 
subsection  (bX12),  the  period)  of  the  exclusion. 

(B)  In  the  case  of  an  exclusion  under  subsection  (a),  the  minimum 
period  of  exclusion  shall  be  not  less  than  five  years,  except  that, 
upon  the  request  of  a  State,  the  Secretary  may  waive  the  exclusion 
under  subsection  (aXV  in  the  case  of  an  individual  or  entity  that  is 
the  sole  community  physician  or  sole  source  of  essential  specialized 
services  in  a  community.  The  Secretary's  decision  whether  to  waive 
the  exclusion  shall  not  be  reviewable. 

(C)  In  the  case  of  an  exclusion  of  an  individual  under  subsection 
(bXW,  the  period  of  the  exclusion  shall  be  equal  to  the  sum  of— 

(i)  the  length  of  the  period  in  which  the  individual  failed  to 
grant  the  immediate  access  described  in  that  subsection,  and 

(ii)  an  additional  period,  not  to  exceed  90  days,  set  by  the  Sec- 
retary. 

(d)  Notice  to  State  Agencies  and  Exclusion  Under  State 
Health  Care  Programs.— (1)  Subject  to  paragraph  (3),  the  Secre- 
tary shall  exercise  the  authority  under  subsection  (b)  in  a  manner 
that  results  in  an  individual's  or  entity's  exclusion  from  all  the  pro- 
grams under  title  XVIII  and  all  the  State  health  care  programs  in 
which  the  individual  or  entity  may  otherwise  participate. 

(2)  The  Secretary  shall  promptly  notify  each  appropriate  State 
agency  administering  or  supervising  the  administration  of  each 
State  health  care  program  (and,  in  the  case  of  an  exclusion  effected 
pursuant  to  subsection  (a)  and  to  which  section  30UaX5)  of  the  Con- 
trolled Substances  Act  may  apply,  the  Attorney  General)— 

(A)  of  the  fact  and  circumstances  of  each  exclusion  effected 
against  an  individual  or  entity  under  this  section  or  section 
1128A,  and 

(B)  of  the  period  (described  in  paragraph  (3))  for  which  the 
State  agency  is  directed  to  exclude  the  individual  or  entity  from 
participation  in  the  State  health  care  program. 

(3XA)  Except  as  provided  in  subparagraph  (B),  the  period  of  the 
exclusion  under  a  State  health  care  program  under  paragraph  (2) 
shall  be  the  same  as  any  period  of  exclusion  under  a  program  under 
title  XVIII 

(B)  The  Secretary  may  waive  an  individual's  or  entity's  exclusion 
under  a  State  health  care  program  under  paragraph  (2)  if  the  Secre- 
tary receives  and  approves  a  request  for  the  waiver  with  respect  to 
the  individual  or  entity  from  the  State  agency  administering  or  su- 
pervising the  administration  of  the  program. 

(e)  Notice  to  State  Licensing  Agencies.— The  Secretary  shall— 

(1)  promptly  notify  the  appropriate  State  or  local  agency  or 
authority  having  responsibility  for  the  licensing  or  certification 
of  an  individual  or  entity  excluded  (or  directed  to  be  excluded) 
from  participation  under  this  section  or  section  1128A,  of  the 
fact  and  circumstances  of  the  exclusion. 
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(2)  request  that  appropriate  investigations  be  made  and  sanc- 
tions invoked  in  accordance  with  applicable  State  law  and 
policy,  and 

(3)  request  that  the  State  or  local  agency  or  authority  keep  the 
Secretary  and  the  Inspector  General  of  the  Department  of 
Health  and  Human  Services  fully  and  currently  informed  with 
respect  to  any  actions  taken  in  response  to  the  request. 

(f)  Notice,  Hearing,  and  Judicial  Review. — (1)  Subject  to  para- 
graph (2),  any  individual  or  entity  that  is  excluded  (or  directed  to  be 
excluded)  from  participation  under  this  section  is  entitled  to  reason- 
able notice  and  opportunity  for  a  hearing  thereon  by  the  Secretary  to 
the  same  extent  as  is  provided  in  section  205(b),  and  to  judicial 
review  of  the  Secretary's  final  decision  after  such  hearing  as  is  pro- 
vided in  section  205(g). 

(2)  Unless  the  Secretary  determines  that  the  health  or  safety  of  in- 
dividuals receiving  services  warrants  the  exclusion  taking  effect  ear- 
lier, any  individual  or  entity  that  is  the  subject  of  an  adverse  deter- 
mination under  subsection  (b)(7)  shall  be  entitled  to  a  hearing  by  an 
administrative  law  judge  (as  provided  under  section  205(b))  on  the 
determination  under  subsection  (bX7)  before  any  exclusion  based 
upon  the  determination  takes  effect. 

(3)  The  provisions  of  setion  205(h)  shall  apply  with  respect  to  this 
section  and  sections  1128A  and  1156  to  the  same  extent  as  it  is  ap- 
plicable with  respect  to  title  H. 

(g)  Application  for  Termination  of  Exclusion. — (1)  An  indi- 
vidual or  entity  excluded  (or  directed  to  be  excluded)  from  participa- 
tion under  this  section  or  section  1128A  may  apply  to  the  Secretary, 
in  the  manner  specified  by  the  Secretary  in  regulations  and  at  the 
end  of  the  minimum  period  of  exclusion  provided  under  subsection 
(cX3)  and  at  such  other  times  as  the  Secretary  may  provide,  for  ter- 
mination of  the  exclusion  effected  under  this  section  or  section 
1128A. 

(2)  The  Secretary  may  terminate  the  exclusion  if  the  Secretary  de- 
termines, on  the  basis  of  the  conduct  of  the  applicant  which  oc- 
curred after  the  date  of  the  notice  of  exclusion  or  which  was  un- 
known to  the  Secretary  at  the  time  of  the  exclusion,  that — 

(A)  there  is  no  basis  under  subsection  (a)  or  (b)  or  section 
1128A(a)  for  a  continuation  of  the  exclusion,  and 

(B)  there  are  reasonable  assurances  that  the  types  of  actions 
which  formed  the  basis  for  the  original  exclusion  have  not  re- 
curred and  will  not  recur. 

(3)  The  Secretary  shall  promptly  notify  each  appropriate  State 
agency  administering  or  supervising  the  administration  of  each 
State  health  care  program  (and,  in  the  case  of  an  exclusion  effected 
pursuant  to  subsection  (a)  and  to  which  section  30U(iX5)  of  the  Con- 
trolled Substances  Act  may  apply,  the  Attorney  General)  of  the  fact 
and  circumstances  of  each  termination  of  exclusion  made  under  this 
subsection. 

(h)  Definition  of  State  Health  Care  Program. — For  purposes 
of  this  section  and  sections  1128A  and  1128B,  the  term  State 
health  care  program  "  means — 

(1)  a  State  plan  approved  under  title  XIX, 

(2)  any  program  receiving  funds  under  title  V  or  from  an  al- 
lotment to  a  State  under  such  title,  or 
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(3)  any  program  receiving  funds  under  title  XX  or  from  allot- 
ment to  a  State  under  such  title, 
(i)  Convicted  Defined. — For  purposes  of  subsections  (a)  and  (h),  a 
physician  or  other  individual  is  considered  to  have  been  ''convicted^' 
of  a  criminal  offense — 

(1)  when  a  judgment  of  conviction  has  been  entered  against 
the  physician  or  individual  by  a  Federal,  State,  or  local  court, 
regardless  of  whether  there  is  an  appeal  pending  or  whether  the 
judgment  of  conviction  or  other  record  relating  to  criminal  con- 
duct has  been  expunged; 

(2)  when  there  has  been  a  finding  of  guilt  against  the  physi- 
cian or  individual  by  a  Federal,  State,  or  local  court; 

(3)  when  a  plea  of  guilty  or  nolo  contendere  by  the  physician 
or  individual  has  been  accepted  by  a  Federal,  State,  or  local 
court;  or 

(4)  when  the  physician  or  individual  has  entered  into  parti- 
ciation  in  a  first  offender  or  other  program  where  judgment  of 
conviction  has  been  withheld. 

CIVIL  MONETARY  PENALTIES 

Sec.  1128A.  (a)  Any  person  (including  an  organization,  agency,  or 
other  entity)  that— 

(1)  presents  or  causes  to  be  presented  to  an  officer,  employee, 
or  agent  of  the  United  States,  or  of  any  department  or  agency 
thereof,  or  of  any  State  agency  (as  defined  in  subsection  (iXD), 
a  claim  (as  defined  in  subsection  (i)(2))  that  the  Secretary  deter- 
mines [is  for  a  medical  or  other  item  or  service]  — 

[(A)  that  the  person  knows  or  has  reason  to  know  was 
not  provided  as  claimed,  or 

[(B)  payment  for  which  may  not  be  made  under  the  pro- 
gram under  which  such  claim  was  made,  pursuant  to  a  de- 
termination by  the  Secretary  under  section  1128,  1160(b), 
or  1862(d),  or  pursuant  to  a  determination  by  the  Secretary 
under  section  1866(b)(2)  with  respect  to  which  the  Secre- 
tary has  initiated  termination  proceedings;  orj 

(A)  is  for  a  medical  or  other  item  or  service  that  the 
person  knows  or  has  reason  to  know  was  not  provided  as 
claimed, 

(B)  is  for  medical  or  other  item  or  service  and  the  person 
knows  or  has  reason  to  know  the  claim  is  false  or  fraudu- 
lent, 

(C)  is  presented  for  a  physician's  service  (or  an  item  or 
service  incident  to  a  physician's  service)  by  a  person  who 
knows  or  has  reason  to  know  that  the  individual  who  fur- 
nished (or  supervised  the  furnishing  of)  the  service — 

(i)  was  not  licensed  as  a  physician, 

(ii)  was  licensed  a  a  physician,  but  such  license  had 
been  obtained  through  a  misrepresentation  of  material 
fact  (including  cheating  on  an  examination  required 
for  licensing),  or 

(Hi)  represented  to  the  patient  at  the  time  the  service 
was  furnished  that  the  physician  was  certified  in  a 
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medical  specialty  by  a  medical  specialty  board  when 

the  individual  was  not  so  certified,  or 
(D)  is  for  a  medical  or  other  item  or  service  furnished 
during  a  period  in  which  the  person  was  excluded  under 
the  program  under  which  the  claim  was  made  pursuant  to 
a  determination  by  the  Secretary  under  this  section  or 
under  section  1128,  1156,  1160(b)  (as  in  effect  on  September 
2,  1982),  1862(d)  (as  in  effect  on  the  date  of  the  enactment 
of  the  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987),  or  1866(b);  or 

(2)  presents  or  causes  to  be  presented  to  any  person  a  request 
for  pajmient  which  is  in  violation  of  the  terms  of  (A)  an  assign- 
ment under  section  1842(bX3XBXii),  or  (B)  an  agreement  with  a 
State  agency  (or  other  requirement  of  a  State  plan  under  title 
XIX)  not  to  charge  a  person  for  an  item  or  service  in  excess  of 
the  amount  permitted  to  be  charged,  or  (C)  an  agreement  to  be 
a  participating  physician  or  supplier  under  section  1842(hXl), 
or  (D)  an  agreement  pursuant  to  section  1866(aXl)(G),  or 

(3)  gives  to  any  person,  with  respect  to  coverage  under  title 
XVIII  of  inpatient  hospital  services  subject  to  the  provisions  of 
section  1886,  information  that  he  knows  or  has  reason  to  know 
is  false  or  misleading,  and  that  could  reasonably  be  expected  to 
influence  the  decision  when  to  discharge  such  person  or  another 
individual  from  the  hospital; 

shall  be  subject,  in  addition  to  any  other  penalties  that  may  be  pre- 
scribed by  law,  to  a  civil  money  penalty  of  not  more  than  $2,000  for 
each  item  or  service  (or,  in  cases  under  paragraph  (S),  $15,000  for 
each  individual  with  respect  to  whom  false  or  misleading  informa- 
tion was  given).  In  addition,  such  a  person  shall  be  subject  to  an 
assessment  of  not  more  than  twice  the  amount  claimed  for  each 
such  item  or  service  in  lieu  of  damages  sustained  by  the  United 
States  or  a  State  agency  because  of  such  claim.  In  addition  the  Sec- 
retary may  make  a  determination  in  the  same  proceeding  to  exclude 
the  person  from  participation  in  the  programs  under  title  XVIII 
and  to  direct  the  appropriate  State  agency  to  exclude  the  person 
from  participation  in  any  State  health  care  program. 

(cXD  The  Secretary  may  initiate  a  proceeding  to  determine 
whether  to  impose  a  civil  money  [penalty  or  assessment]  penalty, 
assessment,  or  exclusion  under  subsection  (a)  or  (b)  only  as  author- 
ized by  the  Attorney  Greneral  pursuant  to  procedures  agreed  upon 
by  them.  The  Secretary  may  not  initiate  an  action  under  this  sec- 
tion with  respect  to  any  claim  later  than  six  years  after  the  date  the 
claim  was  presented.  The  Secretary  may  initiate  an  action  under 
this  section  by  serving  notice  of  the  action  in  any  manner  author- 
ized by  rule  4  of  the  Federal  Rules  of  Civil  Procedure. 

****•«« 

(d)  In  determining  the  amount  or  scope  of  any  [penalty  or  as- 
sessment] penalty,  assessment,  or  exclusion  imposed  pursuant  to 
subsection  (a)  or  (b),  the  Secretary  shall  take  into  account— 

(1)  the  nature  of  claims  and  the  circumstances  under  which 
they  were  presented, 
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(2)  the  degree  of  culpability,  history  of  prior  offenses,  and  fi- 
nsmcial  condition  of  the  person  presenting  the  claims,  and 

(3)  such  other  matters  as  justice  may  require. 

«•*«••• 

(f)  Ci\il  money  penalties  and  assessments  imposed  under  this  sec- 
tion may  compromised  by  the  Secretary  and  may  be  recovered 
in  a  civil  r-ction  in  the  name  of  the  United  States  brought  in 
United  Sta'js  district  court  for  the  district  where  the  claim  was 
presented,  or  where  the  claimant  resides,  as  determined  by  the  Sec- 
retary. Amounts  recovered  under  this  section  shall  be  paid  to  the 
Secretary  and  dis'x>sed  of  as  follows: 

(IXA)  In  the  case  of  amoun:s  recovered  arising  out  of  a  claim 
under  title  XIX,  there  shall  be  paid  to  the  State  agency  an 
amount  [equal  to  the  State's  share  of  the  amount  paid  by  the 
State  agency]  bearing  the  same  proportion  to  the  total  amount 
recovered  as  the  State  s  share  of  the  amount  paid  by  the  State 
agency  for  such  claim  bears  to  the  total  amount  paid  for  such 
claim. 

«***««* 

(g)  A  determination  by  the  Secretary  to  impose  a  [penalty  or  as- 
sessment] penalty,  assessment,  or  exclusion  under  subsection  (a)  or 
Cb)  shall  be  final  upon  the  expiration  of  the  sixty-day  period  re- 
ferred to  in  subsection  (d).  Matters  that  were  raised  or  that  could 
have  been  raised  in  a  hearing  before  the  Secretar\'  or  in  an  appeal 
pursuant  to  subsection  (e)  may  not  be  raised  as  a  defense  to  a  ci\il 
action  by  the  United  States  to  collect  a  [penalty  or  assessment] 
penalty,  assessment,  or  exclusion  assessed  under  this  section. 

(h)  V^Tienever  the  Secretar>''s  determination  to  impose  a  [penal- 
ty or  assessment]  penalty,  assessment,  or  exclusion  under  subsec- 
tion (a)  or  (bi  becomes  final,  he  shall  notifv^  the  appropriate  State  or 
local  medical  or  professional  organization,  the  appropriate  State 
agency  or  agencies  administering  or  supervising  the  administration 
of  State  health  care  programs  fas  defined  in  section  1128'hij,  and 
the  appropriate  utilization  and  quality  control  peer  re\iew  organi- 
zation, and  the  appropriate  State  or  local  licensing  agency  or  orga- 
nization (including  the  agency  specified  in  section  lS64(a)  and 
1902(aX33)')  that  such  a  [penalty  or  assessment]  penalty,  assess- 
ment, or  exclusion  has  become  final  and  the  reasons  therefor. 

*♦»•«•« 

(j)  The  provisions  of  subsections  fd)  and  (e)  of  section  205  shall 
apply  with  respect  to  this  section  to  the  same  extent  as  they  are  aph 
plicahle  with  respect  to  title  11.  The  Secretary  may  delegate  the  au- 
thority granted  by  section  205(di  fas  made  applicable  to  this  section) 
to  the  Inspector  General  of  the  Department  of  Health  and  Human 
Services  for  purp>oses  of  any  investigation  under  this  section. 

fkj  Whenever  the  Secretary  has  reason  to  believe  that  any  person 
has  engaged,  is  engaging,  or  is  about  to  engage  in  any  activity 
which  makes  the  person  subject  to  civil  monetary  penalty  under  this 
section,  the  Secretary  may  bring  an  action  in  an  appropriate  district 
court  of  the  United  States  (or,  if  applicable,  a  United  States  court  of 
any  territory)  to  enjoin  such  activity,  or  to  enjoin  the  person  from 
concealing,  removing,  encumbering,  or  disposing  of  assets  which 
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may  be  required  in  order  to  pay  a  civil  monetary  penalty  if  any  such 
penalty  were  to  be  imposed  or  to  seek  other  appropriate  relief. 

[PENALTIESj  CRIMINAL  PENALTIES  FOR  ACTS  INVOLVING  MEDICARE 
OR  STATE  HEALTH  CARE  PROGRAMS 

Sec.  [1909.1  (a)  Whoever— 

(1)  knowingly  and  willfully  makes  or  causes  to  be  made  any 
false  statement  or  representation  of  a  material  fact  in  any  ap- 
plication for  any  benefit  or  payment  under  [a  State  plan  ap- 
proved under  this  titlej  a  program  under  title  XVIII  or  a  State 
health  care  program  (as  defined  in  section  1128(h)), 

(2)  at  any  time  knowingly  and  willfully  makes  or  causes  to 
be  made  any  false  statement  or  representation  of  a  material 
fact  for  use  in  determining  rights  to  such  benefit  or  pajrment, 

(3)  having  knowledge  of  the  occurrence  of  any  event  affecting 
(A)  his  initial  or  continued  right  to  any  such  benefit  or  pay- 
ment, or  (B)  the  initial  or  continued  right  to  any  such  benefit 
or  pa3mient  of  any  other  individual  in  whose  behalf  he  has  ap- 
plied for  or  is  receiving  such  benefit  or  payment,  conceals  or 
fails  to  disclose  such  event  with  an  intent  fraudulently  to 
secure  such  benefit  or  payment  either  in  a  greater  amount  or 
quantity  than  is  due  or  when  no  such  benefit  or  payment  is  au- 
thorized, [or] 

(4)  having  made  application  to  receive  any  such  benefit  or 
pajrment  for  the  use  and  benefit  of  another  and  having  re- 
ceived it,  knowingly  and  willfully  converts  such  benefit  or  pay- 
ment or  any  part  thereof  to  a  use  other  than  for  the  use  and 
benefit  of  such  other  person,  or 

(5)  presents  or  causes  to  be  presented  a  claim  for  a  physician  *s 
service  for  which  payment  may  be  made  under  a  program  under 
title  XVIII  or  a  State  health  care  program  and  knows  that  the 
individual  who  furnished  the  service  was  not  licensed  as  a  phy- 
sician, 

shall  (i)  in  the  case  of  such  a  statement,  representation,  conceal- 
ment, failure,  or  conversion  by  any  person  in  connection  with  the 
furnishing  (by  that  person)  of  items  or  services  for  which  pajmient 
is  or  may  be  made  under  [this  title]  the  program,  be  guilty  of  a 
felony  and  upon  conviction  thereof  fined  not  more  than  $25,000  or 
imprisoned  for  not  more  than  five  years  or  both,  or  (ii)  in  the  case 
of  such  a  statement,  representation,  concealment,  failure,  or  con- 
version by  any  other  person,  be  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  fined  not  more  than  $10,000  or  imprisoned  for 
not  more  than  one  year,  or  both.  In  addition,  in  any  case  where  an 
individual  who  is  otherwise  eligible  for  assistance  under  a  State 
plan  approved  under  [this  title]  title  XIX  is  convicted  of  an  of- 
fense under  the  preceding  provisions  of  this  subsection,  the  State 
may  at  its  option  (notwithstanding  any  other  provision  of  [this] 
that  title  or  of  such  plan)  limit,  restrict,  or  suspend  the  eligibility 
of  that  individual  for  such  period  (not  exceeding  one  year)  as  it 
deems  appropriate;  but  the  imposition  of  a  limitation,  restriction, 
or  suspension  with  respect  to  the  eligibility  of  any  individual  under 
this  sentence  shall  not  affect  the  eligibility  of  any  other  person  for 
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assistance  under  the  plan,  regardless  of  the  relationship  between 
that  individual  and  such  other  person. 

(bXD  Whoever  knowingly  and  willfully  solicits  or  receives  any  re- 
muneration (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind— 

(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  serv- 
ice for  which  pa3anent  may  be  made  in  whole  or  in  part  under 
[this  title]  title  XVIII  or  a  State  health  care  program,  or 

(B)  in  return  for  purchasing,  leasing,  ordermg,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  pajrment  may  be  made  in 
whole  or  in  part  under  [this  title]  title  XVIII  or  a  State 
health  care  program, 

shall  be  guilty  of  a  felony  and  upon  conviction  therof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

(2)  Whoever  knowingly  and  willfully  offers  or  pays  any  remu- 
neration (including  any  kickback,  bribe,  or  rebate)  directly  or  indi- 
rectly, overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to 
induce  such  person — 

(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
pajmient  may  be  made  in  whole  or  in  part  under  [this  title] 
title  XVIII  or  a  State  health  care  program  or 

(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  good,  facility,  service,  or 
item  for  which  pa3rment  may  be  made  in  whole  or  in  part 
under  [this  title]  title  XVIII  or  a  State  health  care  program, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

(3)  Paragraphs  (1)  and  (2)  shall  not  apply  to— 

(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  [this  title]  title  XVIII 
or  a  State  health  care  program  if  the  reduction  in  price  is  prop- 
erly disclosed  and  appropriately  reflected  in  the  costs  claimed 
or  charges  made  by  the  provider  or  entity  under  this  title; 
[and] 

(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  emplo5anent  relationship  with  such  employer) 
for  emplo5rment  in  the  provision  of  covered  items  or  serv- 
ices [.]; 

(O  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  furnishing  services  reimbursed 
under  title  XVIII  or  a  State  health  care  program  if— 

(i)  the  person  has  a  written  contract,  with  each  such  indi- 
vidual or  entity,  which  specifies  the  amount  to  be  paid  the 
person,  which  amount  may  be  a  fixed  amount  or  a  fixed 
percentage  of  the  value  of  the  purchases  made  by  each  such 
individual  or  entity  under  the  contract,  and 

(ii)  in  the  case  of  an  entity  that  is  a  provider  of  services 
(as  defined  in  section  1861(u)),  the  person  discloses  (in  such 


46 

form  and  manner  as  the  Secretary  requires)  to  the  entity 
and,  upon  request,  to  the  Secretary  the  amount  received 
from  each  such  vendor  with  respect  to  purchases  made  by 
or  on  behalf  of  the  entity;  and 
G))  any  payment  practice  specified  by  the  Secretary  in  regula- 
tions promulgated  pursuant  to  section  15(a)  of  the  Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1987. 

(c)  Whoever  knowingly  and  willfully  makes  or  causes  to  be  made, 
or  induces  or  seeks  to  induce  the  making  of,  any  false  statement  or 
representation  of  a  material  fact  with  respect  to  the  conditions  or 
operation  of  any  institution  or  facility  in  order  that  such  institu- 
tion or  facility  may  qualify  (either  upon  initial  certification  or  upon 
recertification)  as  a  hospital,  skilled  nursing  facility,  intermediate 
care  facility,  [or  home  health  agency  (as  those  terms  are  employed 
in  this  title)]  home  health  agency,  or  other  entity  for  which  certifi- 
cation is  required  under  title  XVIII  or  a  State  health  care  program 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

(d)  Whoever  knowingly  and  willfully — 

(1)  charges,  for  any  service  provided  to  a  patient  under  a 
State  plan  approved  under  [this  title]  title  XIX,  money  or 
other  consideration  at  a  rate  in  excess  of  the  rates  established 
by  the  State,  or 

(2)  charges,  solicits,  accepts,  or  receives,  in  addition  to  any 
amount  otherwise  required  to  be  paid  under  a  State  plan  ap- 
proved under  [this  title]  title  XIX,  any  gift,  money,  donation, 
or  other  consideration  (other  than  a  charitable,  religious,  or 
philanthropic  contribution  from  an  organization  or  from  a 
person  unrelated  to  the  patient) — 

(A)  as  a  precondition  of  admitting  a  patient  to  a  hospital, 
skilled  nursing  facility,  or  intermediate  care  facility,  or 

(B)  as  a  requirement  for  the  patient's  continued  stay  in 
such  a  facility, 

when  the  cost  of  the  services  provided  therein  to  the  patient  is 
paid  for  (in  whole  or  in  part)  under  the  State  plan, 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

[(d)]  (e)  Whoever  accepts  assignments  described  in  section 
1842(bX3XBXii)  or  agrees  to  be  a  participating  physician  or  supplier 
under  section  1842(hXl)  and  knowingly,  willfully  and  repeatedly 
violates  the  term  of  such  assignments  or  agreement,  shall  be  guilty 
of  a  misdemeanor  and  upon  conviction  thereof  shall  be  fined  not 
more  than  $2,000  or  imprisoned  for  not  more  than  six  months,  or 
both. 

•  *•***« 

Part  B — Peer  Review  of  the  Utiuzation  and  Quality  of 
Health  Care  Services 

•  «***•« 

Sec.  1156.  (a)  It  shall  be  the  obligation  of  any  health  care  practi- 
tioner and  any  other  person  (including  a  hospital  or  other  health 
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care  facility,  organization,  or  agency)  who  provides  health  care 
services  for  which  pa)mient  may  be  made  (in  whole  or  in  part) 
under  [title  XVIII]  this  Act,  to  assure,  to  the  extent  of  his  author- 
ity that  services  or  items  ordered  or  provided  by  such  practitioner 
or  person  to  beneficiaries  and  recipients  under  [such  titlej  this 
Act— 

(1)  will  be  provided  economically  and  only  when,  and  to  the 
extent,  medically  necessary; 

(2)  will  be  of  a  quality  which  meets  professionally  recognized 
standards  of  health  care;  and 

(3)  will  be  supported  by  evidence  of  medical  necessity  and 
quality  in  such  form  and  fashion  and  at  such  time  as  may  rea- 
sonably be  required  by  a  reviewing  peer  review  organization  in 
the  exercise  of  its  duties  and  responsibilities. 

(b)(1)  If  after  reasonable  notice  and  opportunity  for  discussion 
with  the  practitioner  or  person  concerned,  any  organization  having 
a  contract  with  the  Secretary  under  this  part  determines  that  such 
practitioner  or  person  has — 

(A)  failed  in  a  substantial  number  of  cases  substantially  to 
comply  with  any  obligation  imposed  on  him  under  subsection 
(a),  or 

(B)  grossly  and  flagrantly  violated  any  such  obligation  in  one 
or  more  instances, 

such  organization  shall  submit  a  report  and  recommendations  to 
the  Secretary.  If  the  Secretary  agrees  with  such  determination,  and 
determines  that  such  practitioner  or  person,  in  providing  health 
care  services  over  which  such  organization  has  review  responsibil- 
ity and  for  which  payinent  (in  whole  or  in  part)  may  be  made 
under  [title  XVIII]  this  Act,  has  demonstrated  an  unwillingness 
or  a  lack  of  ability  substantially  to  comply  with  such  obligations, 
the  Secretary  (in  addition  to  any  other  sanction  provided  under 
law)  may  exclude  (permanently  or  for  such  period  as  the  Secretary 
may  prescribe)  such  practitioner  or  person  from  eligibility  to  pro- 
vide such  services  on  a  reimbursable  basis.  If  the  Secretary  fails  to 
act  upon  the  recommendations  submitted  to  him  by  such  organiza- 
tion within  120  days  after  such  submission,  such  practitioner  or 
person  shall  be  excluded  from  eligibility  to  provide  services  on  a  re- 
imbursable basis  until  such  time  as  the  Secretary  determines  oth- 
erwise. 

(2)  A  determination  made  by  the  Secretary  under  this  subsection 
to  exclude  a  practitioner  or  person  shall  be  effective  at  such  time 
and  upon  such  reasonable  notice  to  the  public  and  to  the  practi- 
tioner or  person  furnishing  the  services  involved  as  may  be  speci- 
fied in  regulations.  Such  determination  shall  be  effective  with  re- 
spect to  services  furnished  to  an  individual  on  or  after  the  effective 
date  of  such  determination  (except  that  in  the  case  of  institutional 
health  care  services  such  determination  shall  be  effective  in  the 
manner  provided  in  [title  XVII J  this  Act  with  respect  to  termina- 
tions of  provider  agreements),  and  shall  remain  in  effect  until  the 
Secretary  finds  and  gives  reasonable  notice  to  the  public  that  the 
basis  for  such  determination  has  been  removed  and  that  there  is 
reasonable  assurance  that  it  will  not  recur. 
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TITLE  XVIII— HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

******* 

Part  B — Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

******* 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 

Sec.  1842.  (a)  *  ♦  ♦ 

******* 
(jXl)  *  ♦  * 

******* 

(2)  Subject  to  paragraph  (3),  the  sanctions  which  the  Secretary 
may  apply  under  this  paragraph  are — 

[(A)  barring  a  physician  from  participation  under  the  pro- 
gram under  this  title  for  a  period  not  to  exceed  5  years,  in  ac- 
cordance with  the  procedures  of  paragraphs  (2)  and  (3)  of  sec- 
tion 1862(d),  or] 

(A)  excluding  a  physician  from  participation  in  the  programs 
under  this  title  for  a  period  not  to  exceed  5  years,  in  accordance 
with  the  procedures  of  subsections  (c),  (f),  and  (g)  of  section 
1128,  or 

(B)  the  imposition  of  civil  monetary  penalties  and  assess- 
ments, in  the  same  manner  as  such  penalties  are  authorized 
under  section  1128A(a), 

or  both.  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  furnished  by  a  physician  during  the  period 
when  he  is  [barred  from  participation  in  the  program]  excluded 
from  participation  in  the  programs  under  this  title  pursuant  to  this 
subsection. 

(3XA)  The  Secretary  may  not  [ban]  exclude  a  physician  pursu- 
ant to  paragraph  (2XA)  if  such  physician  is  a  sole  community  physi- 
cian or  sole  source  of  essential  specialized  services  in  a  community. 

******* 

Part  C— Miscellaneous  Provisions 
******* 

exclusions  from  coverage 

Sec.  1862.  (a)  *  *  ♦ 

******* 

[(dXD  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  services  furnished  to  an  individual  by  a  person  where 
the  Secretary  determines  under  this  subsection  that  such  person — 
[(A)  nas  knowingly  and  willfully  made,  or  caused  to  be 
made,  any  false  statement  or  representation  of  a  material  fact 
for  use  in  an  application  for  payment  under  this  title  or  for  use 
in  determining  the  right  to  a  payment  under  this  title; 
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[(B)  has  submitted  or  caused  to  be  submitted  (except  in  the 
case  of  a  provider  of  services),  bills  or  requests  for  payments 
under  this  title  containing  charges  (or  in  applicable  cases  re- 
quests for  payment  of  costs  to  such  person)  for  services  ren- 
dered which  the  Secretary  finds  to  be  substantially  in  excess  of 
such  person's  customary  charges  (or  in  applicable  cases  sub- 
stantially in  excess  of  such  person's  costs)  for  such  services, 
unless  the  Secretary  finds  there  is  good  cause  for  such  bills  or 
requests  containing  such  charges  (or  in  applicable  cases,  such 
costs);  or 

[(C)  has  furnished  services  or  supplies  which  are  determined 
by  the  Secretary  on  the  basis  of  information  acquired  by  the 
Secretary  in  the  administration  of  this  title  to  be  substantisilly 
in  excess  of  the  needs  of  individuals  or  to  be  of  a  quality  which 
fails  to  meet  professionally  recognized  standards  of  health 
care. 

[(2)  A  determination  made  by  the  Secretary  under  this  subsec- 
tion shall  be  effective  at  such  time  and  upon  such  reasonable 
notice  to  the  public  and  to  the  person  furnishing  the  services  in- 
volved as  may  be  specified  in  regulations.  Such  determination  shall 
be  effective  with  respect  to  services  furnished  to  an  individual  on 
or  after  the  effective  date  of  such  determination  (except  that  in  the 
case  of  inpatient  hospital  services,  posthospital  extended  care  serv- 
ices, and  home  health  services  such  determination  shall  be  effec- 
tive in  the  manner  provided  in  section  1866(b)  (3)  and  (4)  with  re- 
spect to  terminations  of  agreements),  and  shall  remain  in  effect 
until  the  Secretary  finds  and  gives  reasonable  notice  to  the  public 
that  the  basis  for  such  determination  has  been  removed  and  that 
there  is  reasonable  assurance  that  it  will  not  recur. 

[(3)  Any  person  furnishing  services  described  in  paragraph  (1) 
who  is  dissatisfied  with  a  determination  made  by  the  Secretary 
under  this  subsection  shall  be  entitled  to  reasonable  notice  and  op- 
portunity for  a  hearing  thereon  by  the  Secretary  to  the  same 
extent  as  is  provided  in  section  205(b),  and  to  judicial  review  of  the 
Secretary's  final  decision  after  such  hearing  as  is  provided  in  sec- 
tion 205(g). 

[(4)  The  Secretary  shall  promptly  notify  each  State  agency 
which  administers  or  supervises  the  administration  of  a  State  plan 
approved  under  title  XIX  of  any  determination  made  under  the 
provisions  of  this  subsection. 

[(e)  No  payment  may  be  made  under  this  title  with  respect  to 
any  item  or  service  furnished  by  a  physician  or  other  individual 
during  the  period  when  he  is  barred  pursuant  to  section  1128  from 
participation  in  the  program  under  this  title.] 

(d)  No  payment  may  be  made  under  this  title  with  respect  to  any 
item  or  service  (other  than  an  emergency  item  or  service)  fur- 
nished— 

(1)  by  an  individual  or  entity  during  the  period  when  such  in- 
dividual or  entity  is  excluded  pursuant  to  section  1128  or  sec- 
tion 1128A  from  participation  in  the  program  under  this  title; 
or 

(2)  at  the  medical  direction  or  on  the  prescription  of  a  physi- 
cian during  the  period  when  he  is  excluded  pursuant  to  section 
1128  or  section  1128A  from  participation  in  the  program  under 
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this  title  and  when  the  person  furnishing  such  item  or  service 
knew  or  had  reason  to  know  of  the  exclusion  (after  a  reasonable 
time  period  after  reasonable  notice  has  been  furnished  to  the 
person). 

*««*«** 
(hXD  •  *  • 

««****« 

(4)  The  Secretary  may  deny  pajrment  under  this  title,  in  whole  or 
in  part  and  for  such  period  of  time  as  the  Secretary  determines  to 
be  appropriate,  with  respect  to  the  implantation  or  replacement  of 
a  pacemaker  device  or  lead  of  a  manufacturer  performed  by  a  phy- 
sician and  provider  of  services  after  the  Secretary  determines  (in 
accordance  with  the  procedures  established  under  [paragraphs  (2) 
and  (3)  of  subsection  (d))3  subsections  (c),  (f),  and  (g)  of  section  1128 
that— 

(A)  the  physician  or  provider  of  services  has  failed  to  submit 
information  to  the  registry  as  required  under  paragraph  (IXC), 

***•«*« 

AGREEMENTS  WITH  PROVIDERS  OF  SERVICES 

Sec.  1866.  (aXD  *  *  * 

«***««* 

[(3)  The  Secretary  may  refuse  to  enter  into  or  renew  an  agree- 
ment under  this  section  with  a  provider  of  services  if  any  person 
who  has  a  direct  or  indirect  ownership  or  control  interest  of  5  per- 
cent or  more  in  such  provider,  or  who  is  an  officer,  director,  agent, 
or  managing  employee  (as  defined  in  section  1126(b))  of  such  pro- 
vider, is  a  person  described  in  section  1226(a).  3 

[(4)J  («^A)  Under  the  agreement  required  under  paragraph 
(IXFXii),  the  peer  review  organization  must  perform  functions 
(other  than  those  covered  under  an  agreement  under  paragraph 
(l)(FXi))  under  the  third  sentence  of  section  1154(aX4Xa)  and  under 
section  1154(aX14)  with  respect  to  services,  furnished  by  the  hospi- 
tal, facility,  or  agency  involved,  for  which  payment  may  be  made 
under  this  title. 

******* 

[(b)  An  Agreement  with  the  Secretary  under  this  section  may  be 
terminated — 

[(1)  by  the  provider  of  services  at  such  time  and  upon  such 
notice  to  the  Secretary  and  the  public  as  may  be  provided  in 
regulations,  except  that  notice  of  more  than  6  months  shall  not 
be  required,  or 

[(2)  by  the  Secretary  at  such  time  and  upon  such  reasonable 
notice  to  the  provider  of  services  and  the  public  as  may  be 
specified  in  regulations,  but  only  after  the  Secretary  has  deter- 
mined (A)  that  such  provider  of  services  is  not  complying  sub- 
stantially with  the  provisions  of  such  agreement,  or  with  the 
provisions  of  this  title  and  regulations  thereunder,  or  (B)  that 
such  provider  of  services  no  longer  substantially  meets  the  ap- 
plicable provisions  of  section  1861,  or  (C)  that  such  provider  of 
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services  has  failed  (i)  to  provide  such  information  as  the  Secre- 
tary finds  necessary  to  determine  whether  payments  are  or 
were  due  under  this  title  and  the  amounts  thereof,  or  has  re- 
fused to  permit  such  examination  of  its  fiscal  and  other  records 
by  or  on  behalf  of  the  Secretary  as  may  be  necessary  to  verify 
such  information,  or  (ii)  to  supply  (within  such  period  as  may 
be  specified  by  the  Secretary  in  regulations)  upon  request  spe- 
cifically addressed  to  such  provider  by  the  Secretary  (I)  full 
and  complete  information  as  to  the  ownership  of  a  subcontrac- 
tor (as  defined  by  the  Secretary  in  regulations)  with  whom 
such  provider  has  had,  during  the  previous  twelve  months, 
business  transactions  in  an  aggregate  amount  in  excess  of 
$25,000,  and  (II)  full  and  complete  information  as  to  any  signif- 
icant business  transactions  (as  defined  by  the  Secretary  in  reg- 
ulations), occurring  during  the  five-year  period  ending  on  the 
date  of  such  request  between  such  provider  and  any  wholly 
owned  supplier  or  between  such  provider  and  any  subcontrac- 
tor, or  (D)  that  such  provider  has  made,  or  caused  to  be  made, 
any  false  statement  or  representation  of  a  material  fact  for  use 
in  an  application  for  pa3mient  under  this  title  or  for  use  in  de- 
termining the  right  to  a  payment  under  this  title,  or  (E)  that 
such  provider  has  submitted,  or  caused  to  be  submitted,  re- 
quests for  pajrment  under  this  title  of  amounts  for  rendering 
services  substantially  in  excess  of  the  costs  incurred  by  such 
provider  for  rendering  such  services,  or  (F)  that  such  provider 
has  furnished  services  or  supplies  which  are  determined  by  the 
Secretary  to  be  substantially  in  excess  of  the  needs  of  individ- 
uals or  to  be  of  a  quality  which  fails  to  meet  professionally  rec- 
ognized standards  of  health  care,  or  (G)  that  such  provider  (at 
the  time  the  agreement  was  entered  into)  did  not  fully  and  ac- 
curately make  any  disclosure  required  of  it  by  section  1126(a). 
Any  termination  shall  be  applicable — 

[(3)  in  the  case  of  inpatient  hospital  services  (including  inpa- 
tient psychiatric  hospital  services)  or  post-hospital  extended 
care  services,  with  respect  tci  services  furnished  after  the  effec- 
tive date  of  such  termination,  except  that  payment  may  be 
made  for  up  to  thirty  days  with  respect  to  inpatient  institu- 
tional services  furnished  to  any  eligible  individual  who  was  ad- 
mitted to  such  institution  prior  to  the  effective  date  of  such 
termination, 

[(4XA)  with  respect  to  home  health  services  or  hospice  care 
furnished  to  an  individual  under  a  plan  therefor  esteblished  on 
or  after  the  effective  date  of  such  termination,  or  (B)  if  a  plan 
is  established  before  such  effective  date,  with  respect  to  such 
services  furnished  to  such  individual  more  than  30  days  after 
such  effective  date,  and 

[(5)  with  respect  to  any  other  items  and  services  furnished 
on  or  after  the  effective  date  of  such  termination.  J 
(bXV  A  provider  of  services  may  terminate  an  agreement  with  the 
Secretary  under  this  section  at  such  time  and  upon  such  notice  to 
the  Secretary  and  the  public  as  may  be  provided  in  regulations, 
except  that  notice  of  more  than  six  months  shall  not  be  required. 

(2)  The  Secretary  may  refuse  to  enter  into  an  agreement  under  this 
section  or,  upon  such  reasonable  notice  to  the  provider  and  the 
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public  as  may  be  specified  in  regulations,  may  refuse  to  renew  or 
may  terminate  such  an  agreement  after  the  Secretary — 

(A)  has  determined  that  the  provider  fails  to  comply  substan- 
tially with  the  provisions  of  the  agreement,  with  the  provisions 
of  this  title  and  regulations  thereunder,  or  with  a  corrective 
action  required  under  section  1886(fX2XB), 

(B)  has  determined  that  the  provider  fails  substantially  to 
meet  the  applicable  provisions  of  section  1861,  or 

(C)  has  excluded  the  provider  from  participation  in  a  program 
under  this  title  pursuant  to  section  1128  or  section  1128A. 

(3)  A  termination  of  an  agreement  or  a  refusal  to  renew  an  agree- 
ment under  this  subsection  shall  be  effective  on  the  same  date  and 
in  the  same  manner  as  an  exclusion  from  participation  under  the 
programs  under  this  title  becomes  effective  under  section  1128(c). 

(c)(1)  Where  [an  agreement  filed  under  this  title  by  a  provider  of 
services  has  been  terminated  by  the  Secretary]  the  Secretary  has 
terminated  or  has  refused  to  renew  an  agreement  under  this  title 
with  a  provider  of  services,  such  provider  may  not  file  another 
agreement  under  this  title  unless  the  Secretary  finds  that  the 
reason  for  the  termination  or  nonrenewal  has  been  removed  and 
that  there  is  reasonable  assurance  that  it  will  not  recur. 

(2)  In  the  case  of  a  skilled  nursing  facility  participating  in  the 
programs  established  by  this  title  and  title  XIX,  the  Secretary  may 
enter  into  an  agreement  under  this  section  only  if  such  facility  has 
been  approved  pursuant  to  section  1910(a),  and  the  term  of  any 
such  agreement  shall  be  in  accordance  with  the  period  of  approval 
of  eligibility  specified  by  the  Secretary  pursuant  to  such  section. 

(3)  Where  [an  agreement  filed  under  this  title  by  a  provider  of 
services  has  been  terminated  by  the  Secretary]  the  Secretary  has 
terminated  or  has  refused  to  renew  an  agreement  under  this  title 
with  a  provider  of  services,  the  Secretary  shall  promptly  notify 
each  State  agency  which  administers  or  supervises  the  administra- 
tion of  a  State  plan  approved  under  title  XIX  of  such  termination 
or  nonrenewal. 

*««*««* 

(hXD  Except  as  provided  in  paragraph  (2),  an  institution  or 
agency  dissatisfied  with  a  determination  by  the  Secretary  that  it  is 
not  a  provider  of  services  or  with  a  determination  described  in  sub- 
section (bX2)  shall  be  entitled  to  a  hearing  thereon  by  the  Secretary 
(after  reasonable  notice)  to  the  same  extent  as  is  provided  in  section 
205(b),  and  to  judicial  review  of  the  Secretary's  final  decision  after 
such  hearing  as  is  provided  in  section  205(g). 

(2)  An  institution  or  agency  is  not  entitled  to  separate  notice  and 
opportunity  for  a  hearing  under  both  section  1128  and  this  section 
with  respect  to  a  determination  or  determinations  based  on  the 
same  underlying  facts  and  issues. 

determinations;  appeals 

Sec.  1869.  (a)  *  •  * 


53 

[(c)  Any  institution  or  agency  dissatisfied  with  any  determina- 
tion by  the  Secretary  that  it  is  not  a  provider  of  services,  or  with 
any  determination  described  in  section  1866(bX2),  shall  be  entitled 
to  a  hearing  thereon  by  the  Secretary  (after  reasonable  notice  and 
opportunity  for  hearing)  to  the  same  extent  as  is  provided  in  sec- 
tion 205(b),  and  to  judicial  review  of  the  Secretary  s  final  decision 
after  such  hearing  as  is  provided  in  section  205(g).  J 

[penalties 

[Sec.  1877.  (a)  Whoever— 

[(1)  knowingly  and  willfully  makes  or  causes  to  be  made  any 
false  statement  or  representation  of  a  material  fact  in  any  ap- 
plication for  any  benefit  or  pajrment  under  this  title, 

[(2)  at  any  time  knowingly  and  willfully  makes  or  causes  to 
be  made  any  false  statement  or  representation  of  a  material 
fact  for  use  in  determining  rights  to  any  such  benefit  or  pay- 
ment, 

[(3)  having  knowledge  of  the  occurrence  of  any  event  affect- 
ing (A)  his  initial  or  continued  right  to  any  such  benefit  or  pay- 
ment, or  (B)  the  initial  or  continued  right  to  any  such  benefit 
or  payment  of  any  other  individual  in  whose  behalf  he  has  ap- 
plied for  or  is  receiving  such  benefit  or  payment,  conceals  or 
fails  to  disclose  such  event  with  an  intent  fraudulently  to 
secure  such  benefit  or  payment  either  in  a  greater  amount  or 
quantity  than  is  due  or  when  no  such  benefit  or  pa)mient  is  au- 
thorized, or 

[(4)  having  made  application  to  receive  any  such  benefit  or 
pajonent  for  the  use  and  benefit  of  another  and  having  re- 
ceived it,  knowingly  and  willfully  converts  such  benefit  or  pay- 
ment or  any  part  thereof  to  a  use  other  than  for  the  use  and 
benefit  of  such  other  person, 
shall  (i)  in  the  case  of  such  a  statement,  representation,  conceal- 
ment, failure,  or  conversion  by  any  person  in  connection  with  the 
furnishing  (by  that  person)  of  items  or  services  for  which  pavment 
is  or  may  be  made  under  this  title,  be  guilty  of  a  felony  and  upon 
conviction  thereof  fined  not  more  than  $25,000  or  imprisoned  for 
not  more  than  five  years  or  both,  or  (ii)  in  the  case  of  such  a  state- 
ment, representation,  concealment,  failure,  or  conversion  by  any 
other  person,  be  guilty  of  a  misdemeanor  and  upon  conviction 
thereof  fined  not  more  than  $10,000  or  imprisoned  for  not  more 
than  one  year,  or  both. 

[(bXD  Whoever  knowingly  and  willfully  solicits  or  receives  any 
remuneration  (including  any  kickback,  bribe,  or  rebate)  directly  or 
indirectly,  overtly  or  covertly,  in  cash  or  in  kind— 

[(A)  in  return  for  referring  an  individual  to  a  person  for  the 
furnishing  or  arranging  for  the  furnishing  of  any  item  or  serv- 
ice for  which  payment  may  be  made  in  whole  or  in  part  under 
this  title,  or 

[(B)  in  return  for  purchasing,  leasing,  ordering,  or  arranging 
for  or  recommending  purchasing,  leasing,  or  ordering  any  good, 
facility,  service,  or  item  for  which  payment  may  be  made  in 
whole  or  in  part  under  this  title. 
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shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

C(2)  Whoever  knowingly  and  willfully  offers  or  pays  any  remu- 
neration (including  any  kickback,  bribe,  or  rebate)  directly  or  indi- 
rectly, overtly  or  covertly,  in  cash  or  in  kind  to  any  person  to 
induce  such  person — 

[(A)  to  refer  an  individual  to  a  person  for  the  furnishing  or 
arranging  for  the  furnishing  of  any  item  or  service  for  which 
pajrment  may  be  made  in  whole  or  in  part  under  this  title,  or 
[(B)  to  purchase,  lease,  order,  or  arrange  for  or  recommend 
purchasing,  leasing,  or  ordering  any  good,  facility,  service,  or 
item  for  which  payment  may  be  made  in  whole  or  in  part 
under  this  title, 

shall  be  guilty  of  a  felony  and  upon  conviction  thereof,  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

[(3)  Paragraphs  (1)  and  (2)  shall  apply  to — 

[(A)  a  discount  or  other  reduction  in  price  obtained  by  a  pro- 
vider of  services  or  other  entity  under  this  title  if  the  reduction 
in  price  is  properly  disclosed  and  appropriately  reflected  in  the 
costs  claimed  or  charges  made  by  the  provider  or  entity  under 
this  title; 

[(B)  any  amount  paid  by  an  employer  to  an  employee  (who 
has  a  bona  fide  emplo)rment  relationship  with  such  employer) 
for  employment  in  the  provision  of  covered  items  or  services; 
and 

[(C)  any  amount  paid  by  a  vendor  of  goods  or  services  to  a 
person  authorized  to  act  as  a  purchasing  agent  for  a  group  of 
individuals  or  entities  who  are  furnishing  services  reimbursed 
under  this  title  if— 

[(i)  the  person  has  a  written  contract,  with  each  such 
individual  or  entity  which  specifies  the  amount  to  be  paid 
the  person,  which  amount  may  be  a  fixed  amount  or  a 
fixed  percentage  of  the  value  of  the  purchases  made  by 
each  such  individual  or  entity  under  the  contract,  and 

[(ii)  in  the  case  of  an  entity  that  is  a  provider  of  serv- 
ices, the  person  discloses  (in  such  form  and  manner  as  the 
Secretary  requires)  to  the  entity  and,  upon  request,  to  the 
Secretary  the  amount  received  from  each  such  vendor  with 
respect  to  purchases  made  by  or  on  behalf  of  the  entity. 
[(c)  Whoever  knowingly  and  willfully  makes  or  causes  to  be 
made,  or  induces  or  seeks  to  induce  the  making  of,  any  false  state- 
ment or  representation  of  a  material  fact  with  respect  to  the  condi- 
tions or  operation  of  any  institution  or  facility  in  order  that  such 
institution  or  facility  may  qualify  (either  upon  initial  certification 
or  upon  recertification)  as  a  hospital,  skilled  nursing  facility,  or 
home  health  agency  (as  those  terms  are  defined  in  section  1861), 
shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both.] 
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MEDICARE  COVERAGE  FOR  END  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  ♦  ♦  ♦ 

•  *««**« 

(hXV  In  any  case  where  the  Secretary — 

(A)  finds  that  a  renal  dialysis  facility  is  not  in  substantial 
compliance  with  requirements  for  such  facilities  prescribed 
under  subsection  (bXlXA), 

(B)  finds  that  the  facility  *s  deficiencies  do  not  immediately 
jeopardize  the  health  and  safety  of  patients,  and 

(C)  has  given  the  facility  a  reasonable  opportunity  to  correct 
its  deficiencies, 

the  Secretary  may,  in  lieu  of  terminating  approval  of  the  facility, 
determine  that  payment  under  this  title  shall  be  made  to  the  facili- 
ty only  for  services  furnished  to  individuals  who  were  patients  of 
the  facility  before  the  effective  date  of  the  notice. 

(2)  The  Secretary's  decision  to  restrict  payments  under  this  subsec- 
tion shall  be  made  effective  only  after  such  notice  to  the  public  and 
to  the  facility  as  may  be  prescribed  in  regulations,  and  shall  remain 
in  effect  until  (A)  the  Secretary  finds  that  the  facility  is  in  substan- 
tial compliance  with  the  requirements  under  subsection  (bXD  (A),  or 
(B)  the  Secretary  terminates  the  agreement  under  this  title  with  the 
facility. 

(3)  A  facility  dissatisfied  with  a  determination  by  the  Secretary 
under  paragraph  (1)  shall  be  entitled  to  a  hearing  thereon  by  the 
Secretary  (after  reasonable  notice)  to  the  same  extent  as  is  provided 
in  section  205(b),  and  to  judicial  review  of  the  Secretary's  final  deci- 
sion after  such  hearing  as  is  provided  in  section  205(g). 

VOLUNTARY  CERTIFICATION  OF  MEDICARE  SUPPLEMENTAL  HEALTH 
INSURANCE  POUCIES 

Sec.  1882.  (a)  *  *  * 

**•«*•• 

(dXD  Whoever  knowingly  [orj  and  willfully  makes  or  causes  to 
be  made  or  induces  or  seeks  to  induce  the  making  of  any  false 
statement  or  representation  of  a  material  fact  with  respect  to  the 
compliance  of  any  policy  with  the  standards  and  requirements  set 
forth  in  subsection  (c)  or  in  regulations  promulgated  pursuant  to 
such  subsection,  or  with  respect  to  the  use  of  the  emblem  designed 
by  the  Secretary  under  subsection  (a),  shall  be  guilty  of  a  felony 
and  upon  conviction  thereof  shall  be  fined  not  more  than  $25,000 
or  imprisoned  for  not  more  than  5  years,  or  both. 

««*•««* 

Sec.  1886.  (a)  •  *  • 

*««•««« 

(fXl)  •  •  • 

•  «*•««* 

[(3)  The  provisions  of  paragraphs  (2),  (3),  and  (4)  of  section 
1862(d)  shall  apply  to  determinations  under  paragraph  (2)  of  this 
subsection  in  the  same  msmner  as  they  apply  to  determinations 
made  under  section  1862(dXl).l 
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(3)  The  provisions  of  subsections  (c)  through  (g)  of  section  1128 
shall  apply  to  determinations  made  under  paragraph  (2)  in  the 
same  manner  as  they  apply  to  exclusions  effected  under  section 
1128(hXW. 

•  ••**«* 

LIMITATION  OF  LIABILITY  OF  BENEFICIARIES  WITH  RESPECT  TO 
SERVICES  FURNISHED  BY  EXCLUDED  INDIVIDUALS  AND  ENTITIES 

Sec.  1890.  Where  an  individual  eligible  for  benefits  under  this 
title  submits  a  claim  for  payment  for  items  or  services  furnished  by 
an  individual  or  entity  excluded  from  participation  in  the  programs 
under  this  title,  pursuant  to  sections  1128,  1128A,  1156,  1160  (as  in 
effect  on  September  2,  1982),  1862(d)  (as  in  effect  on  the  date  of  the 
enactment  of  the  Medicare  and  Medicaid  Patient  and  Program  Pro- 
tection Act  of  1987),  or  1866,  and  such  beneficiary  did  not  know  or 
have  reason  to  know  that  such  individual  or  entity  was  so  excluded, 
then,  to  the  extent  permitted  by  this  title,  and  notwithstanding  such 
exclusion,  payment  shall  be  made  for  such  items  or  services.  In  each 
such  case  the  Secretary  shall  notify  the  beneficiary  of  the  exclusion 
of  the  individual  or  entity  furnishing  the  items  or  services.  Payment 
shall  not  be  made  for  items  or  services  furnished  by  an  excluded  in- 
dividual or  entity  to  a  beneficiary  after  a  reasonable  time  (as  deter- 
mined by  the  Secretary  in  regulations)  after  the  Secretary  has  noti- 
fied the  beneficiary  of  the  exclusion  of  that  individual  or  entity. 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL  ASSISTANCE 

PROGRAMS 

**«•**« 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must — 
(!)*•♦ 

(23)  except  as  provided  in  subsection  (g)  and  in  section  1915 
in  the  case  of  Puerto  Rico,  the  Virgin  Islands,  and  Guam,  pro- 
vide that  any  individual  eligible  for  medical  assistance  (includ- 
ing drugs)  may  obtain  such  assistance  from  any  institution, 
agency,  community  pharmacy,  or  person,  qualified  to  perform 
the  service  or  services  required  (including  an  organization 
which  provides  such  services,  or  arranges  for  their  availability, 
on  a  prepajrment  basis),  who  undertakes  to  provide  him  such 
services; 

*••«•*« 

(38)  require  that  an  entity  (other  than  an  individual  practi- 
tioner or  a  group  of  practitioners)  that  furnishes,  or  arranges 
for  the  furnishing  of,  items  or  services  under  the  plan,  shall 
supply  (within  such  period  as  may  be  specified  in  regulations 
by  the  Secretary  or  by  the  single  State  agency  which  adminis- 
ters or  supervises  the  administration  of  the  plan)  upon  request 
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specifically  addressed  to  such  entity  by  the  Secretary  or  such 
State  agency,  [respectively,  (A)  full  and  complete  information 
as  to  the  ownership  of  a  subcontractor  (as  defined  by  the  Secre- 
tary in  regulations)  with  whom  such  entity  has  had,  during  the 
previous  twelve  months,  business  transactions  in  an  aggregate 
amount  in  excess  of  $25,000,  and  (B)  full  and  complete  informa- 
tion as  to  any  significant  business  transactions  (as  defined  by 
the  Secretary  in  regulations),  occurring  during  the  five-year 
period  ending  on  the  date  of  such  request,  between  such  entity 
and  any  wholly  owned  supplier  or  between  such  entity  and  any 
subcontractor]  the  information  described  in  section  1128(hX9); 

(39)  provide  that  the  State  agency  shall  [bar  J  exclude  any 
specified  [personj  individual  or  entity  from  participation  in 
the  program  under  the  State  plan  for  the  period  specified  by 
the  Secretary,  when  required  by  him  to  do  so  pursuant  to  sec- 
tion 1128  or  section  11 28 A,  and  provide  that  no  payment  may 
be  made  under  the  plan  with  respect  to  any  item  or  service 
furnished  by  such  [person]  individual  or  entity  during  such 
period; 

*«*«*«« 

(46)  provide  that  information  is  requested  and  exchanged  for 
purposes  of  income  and  eligibility  verification  in  accordance 
with  a  State  system  which  meets  the  requirements  of  section 
1137  of  this  Act;  [and] 

(47)  at  the  option  of  the  State,  provide  for  making  ambulato- 
ry prenatal  care  available  to  pregnant  women  during  a  pre- 
sumptive eligibility  period  in  accordance  with  section  1920 [.]; 

[(47)]  (i8)  Provide  a  method  of  making  cards  evidencing  eli- 
gibility for  medical  assistance  available  to  an  eligible  individ- 
ual who  does  not  reside  in  a  permanent  dwelling  or  does  not 
have  a  fixed  home  or  mailing  address [.];  and 

(49)  provide  that  the  State  will  provide  information  and 
access  to  certain  information  respecting  sanctions  taken  against 
health  care  practitioners  and  providers  by  State  licensing  au- 
thorities in  accordance  with  section  1921. 

♦  ♦♦♦♦♦♦ 

[(1)]  (o)  Notwithstanding  any  provision  of  subsection  (a)  to  the 
contrary,  a  State  plan  under  this  title  shall  provide  that  any  sup- 
plemental security  income  benefits  paid  by  reason  of  section 
1611(e)(1)(E)  to  an  individual  who— 

(1)  is  eligible  for  medical  assistance  under  the  plan,  and 

(2)  is  in  a  hospital,  skilled  nursing  facility,  or  intermediate 
care  facility  at  the  time  such  benefits  are  paid, 

will  be  disregarded  for  purposes  of  determining  the  amount  of  any 
post-eligibility  contribution  by  the  individual  to  the  cost  of  the  care 
and  services  provided  by  the  hospital,  skilled  nursing  facility,  or  in- 
termediate care  facility. 

(pXV  In  addition  to  any  other  authority ,  a  State  may  exclude  any 
individual  or  entity  for  purposes  of  participating  under  the  State 
plan  under  this  title  for  any  reason  for  which  the  Secretary  could 
exclude  the  individual  or  entity  from  participation  in  a  program 
under  title  XVIII  under  section  1128,  1128A,  or  1866(bX2). 
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(2)  In  order  for  a  State  to  receive  payments  for  medical  assistance 
under  section  190S(aX  with  respect  to  payments  the  State  makes  to  a 
health  maintenance  organization  (as  defined  in  section  1903(m))  or 
to  an  entity  furnishing  services  under  a  waiver  approved  under  sec- 
tion 1915(bXl),  the  State  must  provide  that  it  will  exclude  from  par- 
ticipation, as  such  an  organization  or  entity,  any  organization  or 
entity  that — 

(A)  could  be  excluded  under  section  1128(hX8)  (relating  to 
owners  and  managing  employees  who  have  been  convicted  of 
certain  crimes  or  received  other  sanctions),  or 

(B)  has,  directly  or  indirectly,  a  substantial  contractual  rela- 
tionship (as  defined  by  the  Secretary)  with  an  individual  or 
entity  that  is  described  in  section  1128(bX8XB). 

(3)  As  used  in  this  subsection,  the  term  ^'exclude"  includes  the  re- 
fusal to  enter  into  or  renew  a  participation  agreement  or  the  termi- 
nation of  such  an  agreement. 

PAYMENT  TO  STATES 

Sec.  1903.  (a)  *  *  * 

******* 

(i)  Pajnnent  under  the  preceding  provisions  of  this  section  shall 
not  be  made — 

(1)  *  ♦  * 

[(2)  with  respect  to  any  amount  paid  for  services  furnished 
under  the  plan  after  December  31,  1972,  by  a  provider  or  other 
person  during  any  period  of  time,  if  payment  may  not  be  made 
under  title  XVIII  with  respect  to  services  furnished  by  such 
provider  or  person  during  such  period  of  time  solely  by  reason 
of  a  determination  by  the  Secretary  under  section  1862(d)(1)  or 
under  clause  (D),  (E),  or  (F)  of  section  1866(b)(2),  or  by  reason  of 
noncompliance  with  a  made  by  the  Secretary  under  clause 
(C)(ii)  of  such  section  1866(b)(2)  or  under  section  1902(a)(38);  or] 

(2)  with  respect  to  any  amount  expended  for  an  item  or  service 
(other  than  an  emergency  item  or  service)  furnished — 

(A)  under  the  plan  by  any  individual  or  entity  during 
any  period  when  the  individual  or  entity  is  excluded  from 
participation  in  the  State  plan  under  this  title  pursuant  to 
section  1128  or  section  1128A,  or 

(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician,  during  the  period  when  such  physician  is  ex- 
cluded pursuant  to  section  1128  or  section  1128A  from  par- 
ticipation in  the  program  under  this  title  and  when  the 
person  furnishing  such  item  or  service  knew  or  had  reason 
to  know  of  the  exclusion  (after  a  reasonable  time  period 
after  reasonable  notice  has  been  furnished  to  the  person). 

[(n)  The  State  agency  may  refuse  to  enter  into  any  contract  or 
agreement  with  a  hospital  nursing  home,  or  other  institution,  orga- 
nization, or  agency  for  purposes  of  participation  under  the  State 
plan,  or  otherwise  to  approve  an  institution,  organization,  or 
agency  for  such  purposes,  if  any  person,  who  has  a  direct  or  indi- 
rect ownership  or  control  interest  of  5  percent  or  more  in  such  in- 
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stitution,  organization,  or  agency,  or  who  is  an  officer,  director, 
agent,  or  managing  employee  (as  defined  in  section  1126(b))  of  such 
institution,  organization,  or  agency,  is  a  person  described  in  section 
1126(a)  (whether  or  not  such  institution  organization,  or  agency  has 
in  effect  an  agreement  entered  into  with  the  Secretary  pursuant  to 
section  1866);  and,  notwithstanding  any  other  provision  of  this  sec- 
tion, the  State  agency  may  terminate  any  such  contract,  agree- 
ment, or  approval  if  it  determines  that  the  institution,  organiza- 
tion, or  agency  did  not  fully  and  accurately  make  any  disclosure 
required  of  it  by  section  1126(a)  at  the  time  such  contract  or  agree- 
ment was  entered  into  or  such  approval  was  given.] 

*««*«** 

PROVISIONS  RESPECTING  INAPPUCABIUTY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915.  (a)  A  State  shall  not  be  deemed  to  be  out  of  compliance 
with  the  requirements  of  paragraphs  (1),  (10),  or  (23)  of  section 
1902(a)  solely  by  reason  of  the  fact  that  the  State  (or  any  political 
subdivision  thereof)— 

(1)  *  *  * 

[(2)  restricts— 

[(A)  for  a  reasonable  period  of  time  the  provider  of  pro- 
viders from  which  an  individual  (eligible  for  medical  assist- 
ance for  items  of  services  under  the  State  plan)  can  receive 
such  items  or  services,  if  the  State  has  found,  after  notice 
and  opportunity  for  a  hearing  (in  accordance  with  proce- 
dureg  established  by  the  State),  that  the  individual  has  uti- 
lized such  items  or  services  at  a  frequency  or  amount  not 
medically  necessary  (as  determined  in  accordance  with  uti- 
lization guidelines  established  by  the  State),  or 

[(B)  (through  suspension  or  otherwise)  for  a  reasonable 
period  of  time  the  participation  of  a  provider  of  items  or 
services  under  the  State  plan,  if  the  State  has  found,  after 
notice  and  opportunity  for  a  hearing  (in  accordance  with 
procedures  established  by  the  State),  that  the  provider  has 
(in  a  significant  number  or  proportion  of  cases)  provided 
such  items  or  services  either  (i)  at  a  frequency  or  amount 
not  medically  necessary  (as  determined  in  accordance  with 
utilization  guidelines  established  by  the  State),  or  (ii)  of  a 
quality  which  does  not  meet  professionally  recognized 
standards  of  health  care, 
if,  under  such  restrictions,  individuals  eligible  for  medical  as- 
sistance for  such  services  have  reasonable  access  (taking  into 
account  geographic  location  and  reasonable  travel  time)  to 
such  services  of  adequate  quality.] 

(2)  restricts  for  a  reasonable  period  of  time  the  provider  or 
providers  from  which  an  individual  (eligible  for  medical  assist- 
ance for  items  or  services  under  the  State  plan)  can  receive  such 
items  or  services,  if— 

(A)  the  State  has  found,  after  notice  and  opportunity  for 
a  hearing  (in  accordance  with  procedures  established  by  the 
State),  that  the  individual  has  utilized  such  items  or  serv- 
ices at  a  frequency  or  amount  not  medically  necessary  (as 
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determined  in  accordance  with  utilization  guidelines  estab- 
lished by  the  State),  and 

(B)  under  such  restriction,  individuals  eligible  for  medi- 
cal assistance  for  such  services  have  reasonable  access 
(taking  into  account  geographic  location  and  reasonable 
travel  time)  to  such  services  of  adequate  quality. 

*  *  ♦  ♦  ♦  ♦  ♦ 

INFORMATION  CONCERNING  SANCTIONS  TAKEN  BY  STATE  LICENSING 
AUTHORITIES  AGAINST  HEALTH  CARE  PRACTITIONERS  AND  PROVIDERS 

Sec.  1921.  (a)  Information  Reporting  Requirement.— The  re- 
quirement referred  to  in  section  1902(aX49)  is  that  the  State  must 
provide  for  the  following: 

(1)  Information  reporting  system.— The  State  must  have 
in  effect  a  system  of  reporting  the  following  information  with 
respect  to  formal  proceedings  (as  defined  by  the  Secretary  in  reg- 
ulations) concluded  against  a  health  care  practitioner  or  entity 
by  any  authority  of  the  State  (or  of  a  political  subdivision  there- 
of) responsible  for  the  licensing  of  health  care  practitioners  or 
entities: 

(A)  Any  adverse  action  taken  by  such  licensing  authority 
as  a  result  of  the  proceeding,  including  any  revocation  or 
suspension  of  a  license  (and  the  length  of  any  such  suspen- 
sion), reprimand,  censure,  or  probation. 

(B)  Any  dismissal  or  closure  of  the  proceedings  by  reason 
of  the  practitioner  or  entity  surrendering  the  license  or  leav- 
ing the  State  or  jurisdiction. 

(C)  Any  other  loss  of  the  license  of  the  practitioner  or 
entity,  whether  by  operation  of  law,  voluntary  surrender,  or 
otherwise. 

(2)  Access  to  documents. — The  State  must  provide  the  Secre- 
tary (or  an  entity  designated  by  the  Secretary)  with  access  to 
such  documents  of  the  authority  described  in  paragraph  (1)  as 
may  be  necessary  for  the  Secretary  to  determine  the  facts  and 
circumstances  concerning  the  actions  and  determinations  de- 
scribed in  such  paragraph  for  the  purpose  of  carrying  out  this 
Act. 

(b)  Form  of  Information. — The  information  described  in  subsec- 
tion (aXD  shall  be  provided  to  the  Secretary  (or  to  an  appropriate 
private  or  public  agency,  under  suitable  arrangements  made  by  the 
Secretary  with  respect  to  receipt,  storage,  protection  of  confidential- 
ity, and  dissemination  of  information)  in  such  a  form  and  manner 
as  the  Secretary  determines  to  be  appropriate  in  order  to  provide  for 
activities  of  the  Secretary  under  this  Act  and  in  order  to  provide, 
directly  or  through  suitable  arrangements  made  by  the  Secretary,  in- 
formation— 

(1)  to  agencies  administering  Federal  health  care  programs, 

(2)  to  licensing  authorities  described  in  subsection  (aXl), 

(3)  to  State  agencies  administering  or  supervising  the  admin- 
istration of  State  health  care  programs  (as  defined  in  section 
1128(h)), 

(4)  to  utilization  and  quality  control  peer  review  organiza- 
tions described  in  part  B  of  title  XI, 
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(5)  to  State  medicaid  fraud  control  units  (as  defined  in  sec- 
tion 1903(q)X 

(6)  to  hospitals  and  other  health  care  entities  (as  defined  in 
section  431  of  the  Health  Care  Quality  Improvement  Act  of 
1986X  with  respect  to  physicians  or  other  licensed  health  care 
practitioners  that  have  entered  (or  may  he  entering)  into  an  em- 
ployment or  affiliation  relationship  with,  or  have  applied  for 
clinical  privileges  or  appointments  to  the  medical  staff  of  such 
hospitals  or  other  care  entities  (and  such  information  shall  be 
deemed  to  be  disclosed  pursuant  to  section  427  of  and  be  sub- 
ject to  the  provisions  of  that  Act), 

(7)  to  the  Attorney  General  and  such  other  law  enforcement 
officials  as  the  Secretary  deems  appropriate,  and 

(8)  upon  request,  to  the  Comptroller  (General, 

in  order  for  such  authorities  to  determine  the  fitness  of  individuals 
to  provide  health  care  services,  to  protect  the  health  and  safety  of 
individuals  receiving  health  care  through  such  programs,  and  to 
protect  the  fiscal  integrity  of  such  programs. 

(c)  (Confidentiality  of  Information  Provided. — The  Secretary 
shall  provide  for  suitable  safeguards  for  the  confidentiality  of  such 
of  the  information  furnished  under  subsection  (a).  Nothing  in  this 
subsection  shall  prevent  the  disclosure  of  such  information  by  a 
party  which  is  otherwise  authorized,  under  applicable  State  law,  to 
make  such  disclosure. 

(d)  Appropriate  Coordination. — The  Secretary  shall  provide  for 
the  maximum  appropriate  coordination  in  the  implementation  of 
subsection  (a)  of  this  section  and  section  422  of  the  Health  Care 
Quality  Improvement  Act  of  1986. 

REFERENCES  TO  LAWS  DIRECTLY  AFFECTING  MEDICAID  PROGRAM 

Sec.  [1921.]  1922.  (a)  Authority  or  Requirements  to  Cover 
Additional  Individuals. — For  provisions  of  law  which  make  addi- 
tional individuals  eligible  for  medical  assistance  under  this  title, 
see  the  follo^ving* 

(1)  AFDC.— (A)  Section  402(aX32)  of  this  Act  (relating  to  indi- 
viduals who  are  deemend  recipients  of  aid  but  for  whom  a  pay- 
ment is  not  made).  Section  402(a)(37)  of  this  Act  (relating  to  in- 
dividuals who  lose  AFDC  eligibility  due  to  increased  earnings). 

*•**«*• 

TITLE  XX— BL(X:K  GRANTS  TO  STATES  FOR  SOCIAL 
SERVICES 

•  •**««* 

UMITATIONS  ON  USE  OF  GRANTS 

Sec.  2005.  (a)  Except  as  provided  in  subsection  (b),  grants  made 
under  this  title  may  not  be  used  by  the  State,  or  by  any  other 
person  with  which  the  State  makes  arrangements  to  carry  out  the 
purposes  of  this  title— 
(1)  *  •  * 
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(7)  for  any  child  day  care  services  unless  such  services  meet 
applicable  standards  of  State  and  local  law;  [or] 

(8)  for  the  provision  of  cash  payments  as  a  service  (except  as 
otherwise  provided  in  this  section)  [.J;  or 

(9)  for  payment  for  any  item  or  service  (other  than  an  emer- 
gency item  or  service)  furnished — 

(A)  by  an  individual  or  entity  during  the  period  when 
such  individual  or  entity  is  excluded  pursuant  to  section 
1128  or  section  1128A  from  participation  in  the  program 
under  this  title,  or 

(B)  at  the  medical  direction  or  on  the  prescription  of  a 
physician  during  the  period  when  the  physician  is  excluded 
pursuant  to  section  1128  or  section  1128A  from  participa- 
tion in  the  program  under  this  title  and  when  the  person 
furnishing  such  item  or  service  knew  or  had  reason  to  know 
of  the  exclusion  (after  a  reasonable  time  period  after  rea- 
sonable notice  has  been  furnished  to  the  person). 

«  «  *  ♦  *  m  jft 


SECTION  304  OF  THE  CONTROLLED  SUBSTANCES  ACT 

DENIAL,  REVOCATION,  OR  SUSPENSION  OF  REGISTRATION 

Sec.  304.  (a)  A  registration  pursuant  to  section  303  to  manufac- 
ture, distribute,  or  dispense  a  controlled  substance  may  be  suspend- 
ed or  revoked  by  the  Attorney  General  upon  a  finding  that  the  reg- 
istrant— 

(1)  *  *  * 

♦  ♦*♦**• 

(3)  has  had  his  State  license  or  registration  suspended,  re- 
voked, or  denied  by  competent  State  authority  and  is  no  longer 
authorized  by  State  law  to  engage  in  the  manufacturing,  dis- 
tribute, or  dispensing  of  controlled  substances  or  has  had  the 
suspension,  revocation,  or  denial  of  his  registration  recom- 
mended by  competent  State  authority;  [or] 

(4)  has  committed  such  acts  as  would  render  his  registration 
under  section  303  inconsistent  with  the  public  interest  as  de- 
termined under  such  section [.];  or 

(5)  has  been  excluded  (or  directed  to  be  excluded)  from  partici- 
pation in  a  program  pursuant  to  section  1128(a)  of  the  Social 
Security  Act. 

***««*« 


SECTION  2373  OF  THE  DEFICIT  REDUCTION  ACT  OF  1984 

MISCELLANEOUS  TECHNICAL  AMENDMENTS 

Sec.  2373.  (a)  *  *  ♦ 

♦  •*•♦♦• 

[(cXD  The  Secretary  of  Health  and  Human  Services  shall  not 
take  any  compliance,  disallowance,  penalty,  or  other  regulatory 
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action  against  a  State  during  the  moratorium  period  described  in 
paragraph  (2)  by  reason  of  such  State's  plan  imder  title  XIX  of^,the 
Social  Security  Act  being  determined  to  be  in  violation  of  section 
1902(aX10XCXiXIII)  of  such  Act  of  account  of  such  plan's  having  a- 
standard  or  methodology  which  the  Secretary  interprets  as  being 
less  restrictive  than  the  standard  or  methodology  required  under 
such  section. 

[(2)  The  moratorium  period  is  the  period  beginning  on  the  date 
of  the  enactment  of  this  Act  and  ending  18  months  filter  the  date 
on  which  the  Secretary  submits  the  report  required  under  para- 
graph (3). 

[(3)  The  Secretary  shall  report  to  the  Congress  within  12  months 
after  the  date  of  the  enactment  of  the  Act  with  respect  to  the  ap- 
propriateness, and  impact  on  State  and  recipients  of  medical  assist- 
ance, of  applying  standards  and  methodologies  utilized  in  cash  as- 
sistance programs  to  those  recipients  of  medical  assistance  who  do 
not  receive  cash  assistance,  and  any  recommendations  for  changes 
in  such  requirements. 

[(4)  No  provision  of  law  shall  repeal  or  suspend  the  moratorium 
imposed  by  this  subsection  unless  such  provision  specifically 
amends  or  repeals  this  subsection.] 

(cXV  The  Secretary  of  Health  and  Human  Services  shall  not  take 
any  compliance,  disallowance,  penalty,  or  other  regulatory  action 
against  a  State  with  respect  to  the  moratorium  period  described  in 
paragraph  (2)  by  reason  of  such  State's  plan  described  in  paragraph 
(5)  under  title  XIX  of  the  Social  Security  Act  (including  any  part  of 
the  plan  operating  pursuant  to  section  1902(f)  of  such  Act),  or  the 
operation  thereunder,  being  determined  to  be  in  violation  of  clause 
aV),  (V),  or  (VI)  of  section  1902(aX10XAXii)  or  section 
1902(aX10XCXi)(III)  of  such  Act  on  account  of  such  plan's  (or  its  op- 
eration) having  a  standard  of  methodology  which  the  Secretary  in- 
terprets as  being  less  restrictive  than  the  standard  or  methodology 
required  under  such  section,  provided  that  such  plan  (or  its  oper- 
ation) does  not  make  ineligible  any  individual  who  would  be  eligi- 
ble but  for  the  provisions  of  this  subsection. 

(2)  The  moratorium  period  is  the  period  beginning  on  October  1, 
1981,  and  ending  18  months  after  the  date  on  which  the  Secretary 
submits  the  report  required  under  paragraph  (3). 

(3)  The  Secretary  shall  report  to  the  Congress  within  12  months 
after  the  date  of  enactment  of  this  Act  with  respect  to  the  appropri- 
ateness, and  impact  on  States  and  recipients  of  medical  assistance, 
of  applying  standards  and  methodologies  utilized  in  cash  assistance 
programs  to  those  recipients  of  medical  assistance  who  do  not  re- 
ceive cash  assistance,  and  any  recommendations  for  changes  in  such 
requirements. 

(4)  No  provision  of  law  shall  repeal  or  suspend  the  moratorium 
imposed  by  this  subsection  unless  such  provision  specifically  amends 
or  repeals  this  subsection. 

(5)  In  this  subsection,  a  State  plan  is  considered  to  include— 

(A)  any  amendment  or  other  change  in  the  plan  which  is  sub- 
mitted by  a  State,  or 

(B)  any  policy  or  guideline  delineated  in  the  Medicaid  oper- 
ation or  program  manuals  of  the  State  which  are  submitted  by 
the  State  to  the  Secretary, 
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whether  before  of  after  the  date  or  enactment  of  this  Act  and  wheth- 
er or  not  the  amendment  or  change,  or  the  operating  or  program 
manual  was  approved,  disapproved,  acted  upon,  or  not  acted  upon 
by  the  Secretary. 

(6)  During  the  moratorium  period,  the  Secretary  shall  implement 
(and  shall  not  change  by  any  administrative  action)  the  policy  in 
effect  at  the  beginning  of  such  moratorium  period  with  respect  to — 

(A)  the  point  in  time  at  which  an  institutionalized  individual 
must  sell  his  home  (in  order  that  it  not  be  counted  as  a  re- 
source); and 

(B)  the  time  period  allowed  for  sale  of  a  home  of  any  such 
individual, 

who  is  an  applicant  for  or  recipient  of  medical  assistance  under  the 
State  plan  as  a  medically  needy  individual  (described  in  section 
1902(aX10XC)  of  the  Social  Security  Act)  or  as  an  optional  categori- 
cally needy  individual  (described  in  section  1902(aX10XAXii)  of  such 
Act). 


O 
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•PubUc  Law  100-202 
100th  Congress 

Joint  Resolution 

Making  further  continuing  appropriations  for  the  fiscal  year  1988,  and  for  other 

purposes. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled. 

Sec.  1.  Because  the  spending  levels  included  in  this  Resolu-   2  USC  902  note, 
tion  achieve  the  deficit  reduction  targets  of  the  Economic  Summit, 
sequestration  is  no  longer  necessary.  Therefore: 

(a)  Upon  the  enactment  of  this  Resolution  the  orders  issued  by  the 
President  on  October  20,  1987,  and  November  20,  1987,  pursuant  to 
section  252  of  the  Balanced  Budget  and  Emergency  Deficit  Control 
Act  of  1985,  as  amended,  are  hereby  rescinded. 

(b)  Any  action  taken  to  implement  the  orders  referred  to  in 
subsection  (a)  shall  be  reversed,  and  any  sequesterable  resource  that 
has  been  reduced  or  sequestered  by  such  orders  is  hereby  restored, 
revived,  or  released  and  shall  be  available  to  the  same  extent  and 
for  the  same  purpose  as  if  the  orders  had  not  been  issued. 

The  following  sums  are  hereby  appropriated,  out  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  and  out  of  applicable 
corporate  or  other  revenues,  receipts,  and  funds,  for  the  several 
departments,  agencies,  corporations,  and  other  organizational  units 
of  the  Government  for  the  fiscal  year  1988,  and  for  other  purposes, 
namely: 

*  Sec.  101.  (a)  Such  amounts  as  may  be  necessary  for  programs, 
projects  or  activities  provided  for  in  the  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and  Related  Agencies  Appropria- 
tions Act,  1988  at  a  rate  of  operations  and  to  the  extent  and  in  the 
manner  provided  for,  the  provisions  of  such  Act  to  be  effective  as  if 
it  had  been  enacted  into  law  as  the  regular  appropriations  Act,  as 
follows: 


ENROLLMENT  ERRATA 

Pursuant  to  the  provisions  of  section  lOl(n)  of  this  joint  resolution  (appearing  on 
101  Stat  1329-432  changes  made  are  indicated  by  footnote. 

The  words  "Government",  when  referring  to  the  Government  of  the  United  States 
will  be  capitalized,  "Act",  if  referring  to  an  action  of  the  Congress  of  the  United 
States,  will  be  capitalized,  "State",  when  referring  to  a  State  of  the  United  States 
will  be  capitalized,  "title"  and  "section"  will  be  lower  case,  when  referring  to  the 
United  States  Code  or  a  Federal  law.  The  capitalization  of  the  foregoing  words  may 
be  changed,  and  not  footnoted. 


» Copy  read  "(a)  Such  amounts". 

*Note:  For  information  on  the  printing  of  this  law  and  a  related  Presidential  memorandum,  see 
the  editorial  note  at  the  end. 


Dec.  22,  1987 
[H.J.  Res.  395] 
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calendar  days  (not  including  any  day  in  which  either  House  of 
Congress  is  not  in  session  because  of  adjournment  of  more  than 
three  calendar  days  to  a  day  certain)  from  the  receipt  by  the 
Speaker  of  the  House  of  Representatives  and  the  President  of  the 
Senate  of  a  full  and  comprehensive  report  on  such  project,  including 
the  facts  and  circumstances  relied  upon  in  support  of  the  proposed 
project. 

Tlie  Secretary  of  Energy  may  transfer  to  the  Emergency 
Preparedness  appropriation  such  funds  as  are  necessary  to  meet  any 
unforeseen  emergency  needs  from  any  funds  available  to  the 
Department  of  Energy  from  this  Act. 

DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES 

Health  Resources  and  Services  Administration 

INDIAN  health  SERVICES 

For  expenses  necessary  to  carry  out  the  Act  of  August  5,  1954  (68 
Stat.  674),  the  Indian  Self-Determination  Act,  the  Indian  Health 
Care  Improvement  Act,  and  titles  m  and  XXI  and  sections  208  and 
338G  of  the  Public  Health  Service  Act  with  respect  to  the  Indian 
Health  Service,  including  hire  of  passenger  motor  vehicles  and 
aircraft;  purchase  of  reprints;  purchase  and  erection  of  portable 
buildings;  payments  for  telephone  service  in  private  residences  in 
the  field,  when  authorized  under  regulations  approved  by  the  Sec- 
retary; $943,297,000  together  with  pajonents  received  during  the 
fiscal  year  pursuant  to  42  U.S.C.  300cc-2  for  services  furnished  by 
the  Indian  Health  Service:  Provided,  That  notwithstanding  any 
other  law  or  regulation,  funds  transferred  from  the  Department  of 
Housing  and  Urban  Development  to  the  Indian  Health  Service  shall 
be  administered  under  Public  Law  86-121  (the  Indian  Sanitation 
Facilities  Act):  Provided  further,  That  funds  made  available  to  tribes 
and  tribal  organizations  through  grants  and  contracts  authorized  by 
the  Indian  Self-Determination  and  Education  Assistance  Act  of  1975 
(88  Stat.  2203;  25  U.S.C.  450),  shall  remain  available  until  September 
30,  1989;  and  $15,000,000  shall  remain  available  until  expended,  for 
the  Indian  Catastrophic  Headth  Emergency  Fund  and  contract  medi- 
cal care:  Provided  further.  That  of  the  funds  provided,  $2,000,000 
shall  be  used  to  carry  out  a  loan  repayment  program  under  which 
Federal,  State,  and  commercial-type  educational  loans  for  physi- 
cians and  other  health  professionals  will  be  repaid  at  a  rate  not  to 
exceed  $25,000  per  year  of  obligated  service  in  return  for  full-time 
clinical  service  in  the  Indian  Health  Service.  Each  individual 
participating  in  this  program  must  sign  and  submit  to  the  Secretary 
a  written  contract  to  accept  repayment  of  educational  loans  and  to 
serve  for  the  applicable  period  of  service  in  the  Indian  Health 
Service:  Provided  further.  That  funds  provided  in  this  Act  may  be 
used  for  one-year  contracts  and  grants  which  are  to  be  performed  in 
two  fiscal  vears,  so  long  as  the  total  obligation  is  recorded  in  the 
year  for  which  the  fun^  are  appropriated:  Provided  further.  That 
the  amounts  collected  by  the  Secretary  of  Health  and  Human 
Services  under  the  authority  of  title  IV  of  the  Indian  Health  Care 
Improvement  Act  shall  be  available  imtil  September  30, 1989  for  the 
purpose  of  achieving  compliance  with  the  applicable  conditions  and 
requirements  of  titles  XVIII  and  XIX  of  the  Social  Security  Act 
(exclusive  of  planning,  design,  construction  of  new  facilities,  or 
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major  renovation  of*  existing  Indian  Health  Service  facilities):  Pro- 
vided further.  That  of  the  funds  provided,  $2,500,000  shall  remain 
available  until  expended,  for  the  establishment  of  an  Indian  Self- 
Determination  Fund,  which  shall  be  available  for  the  transitional 
costs  of  initial  or  expanded  tribal  contracts,  grants  or  cooperative 
agreements  with  the  Indian  Health  Service  under  the  provisions  of 
the  Indian  Self-Determination  Act:  Provided  further,  That  funding 
contained  herein,  and  in  any  earlier  appropriations  Acts  for  scholar- 
ship programs  under  section  103  of  the  Indian  Health  Care  Improve- 
ment Act  and  section  338G  of  the  Public  Health  Service  Act  with 
respect  to  the  Indian  Health  Service  shall  remain  available  for 
expenditure  until  September  30, 1989. 

INDIAN  HEALTH  FACILITIES 

For  construction,  major  repair,  improvement,  and  equipment  of 
health  and  related  auxiliary  facilities,  including  quarters  for  person- 
nel; preparation  of  plans,  specifications,  and  drawings;  acquisition  of 
sites,  purchase  and  erection  of  portable  buildings,  purchases  of 
trailers;  and  for  provision  of  domestic  and  community  sanitation 
facilities  for  Indians,  as  authorized  by  section  7  of  the  Act  of  August 
5,  1954  (42  U.S.C.  2004a),  the  Indian  Self-Determination  Act  and  the 
Indian  Health  Care  Improvement  Act,  $62,511,000,  to  remain  avail- 
able until  expended. 

ADMINISTRATIVE  PROVISIONS,  INDIAN  HEALTH  SERVICE 

Appropriations  in  this  Act  to  the  Indian  Health  Service,  available 
for  salaries  and  expenses,  shall  be  available  for  services  as  au- 
thorized by  5  U.S.C.  3109  but  at  rates  not  to  exceed  the  per  diem 
equivalent  to  the  rate  for  GS-18,  and  for  uniforms  or  allowances 
therefor  as  authorize^  by  law  (5  U.S.C.  5901-5902),  and  for  expenses 
of  attendance  at  meetings  which  are  concerned  with  the  functions  or 
activities  for  which  the  appropriation  is  made  or  which  will  contrib- 
ute to  improved  conduct,  supervision,  or  management  of  those 
functions  or  activities:  Provided,  That  none  of  the  funds  appro- 
priated under  this  Act  to  the  Indian  Health  Service  shall  be  avail- 
able for  the  initial  lease  of  permanent  structures  without  advance 
provision  therefor  in  appropriations  Acts:  Provided  further.  That 
non-Indian  patients  may  be  extended  health  care  at  all  Indian 
Health  Service  facilities,  if  such  care  can  be  extended  without 
impairing  the  ability  of  the  Indian  Health  Service  to  fulfill  its 
responsibility  to  provide  health  care  to  Indians  served  by  such 
facilities  and  subject  to  such  reasonable  charges  as  the  Secretary  of 
Health  and  Human  Services  shall  prescribe,  the  proceeds  of  which, 
together  with  funds  recovered  under  the  Federal  Medical  Care 
Recovery  Act  (42  U.S.C.  2651-53),  shall  be  deposited  in  the  fund 
established  by  sections  401  and  402  of  the  Indian  Health  Care 
Improvement  Act:  Provided  further,  That  funds  appropriated  to  the 
Indian  Health  Service  in  this  Act,  except  those  used  for  administra- 
tive and  program  direction  purposes,  shall  not  be  subject  to  limita- 
tions directed  at  curtailing  Federal  travel  and  transportation: 
25  use  1681.  Provided  further.  That  with  the  exception  of  service  units  which 
currently  have  a  billing  policy,  the  Indian  Health  Service  shall  not 
initiate  any  further  action  to  bill  Indians  in  order  to  collect  from 
third-party  payers  nor  to  charge  those  Indians  who  may  have  the 
economic  means  to  pay  unless  and  until  such  time  as  Congress  has 
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Act.  This  maximum  amount  shall  not  include  Federal  funds  appro- 
priated to  the  District  of  Columbia  under  "Federal  Payment  to  the 
f^istrict  of  Columbia"  and  payments  made  pursuant  to  section  9(c)  of 
PubUc  Law  98-621.  Amounts  chargeable  to  and  available  from  24  USC  I68b. 
Federal  sources  for  inpatient  and  outpatient  services  provided 
through  Saint  Elizabeths  Hospital  as  authorized  by  24  U.S.C.  191, 
196,  211,  212,  222,  253,  and  324;  31  U.S.C.  1535;  and  42  U.S.C.  249  and 
251  shall  not  exceed  the  estimated  total  cost  of  such  services  as 
computed  using  only  the  proportionate  amount  of  the  direct  Federal 
subsidy  appropriated  under  this  heading. 

Office  of  Assistant  Secretary  for  Health 

pubuc  health  service  management 

For  the  expenses  necessary  for  the  Office  of  the  Assistant  Sec- 
retary for  Health  and  for  carrying  out  titles  m,  XVII,  and  XX  of  the 
Public  Health  Service  Act,  $106,737,000,  together  with  not  to  exceed 
$1,005,000  to  be  transferred  and  expended  as  authorized  by  section 
201(g)  of  the  Social  Security  Act  from  the  Federal  Hospital  Insur- 
ance and  the  Federal  Supplementary  Medical  Insurance  Trust 
Funds  referred  to  therein  and  $1,915,000  to  be  transferred  and 
expended  for  patient  outcome  assessment  research  as  authorized  by 
section  9316  of  Public  Law  99-509,  of  which  $1,245,000  will  come 
from  the  Federal  Hospital  Insurance  Trust  Fund  and  $670,000  will 
come  from  the  Federal  Supplementary  Medical  Insurance  Trust 
Fimd,  and,  in  addition,  amounts  receiv^  from  Freedom  of  Informa- 
tion Act  fees,  reimbursable  and  interagency  agreements  and  the  sale 
of  data  tapes  shall  be  credited  to  this  appropriation  and  shall 
remain  available  imtil  expended:  Provided,  That  in  addition  to 
amoimts  provided  herein,  up  to  $15,318,000  shall  be  available  from 
amounts  available  imder  section  2313  of  the  Public  Health  Service 
Act,  to  carry  out  the  National  Medical  Expenditure  Survey  and 
$5,827,000  shall  be  available  from  amounts  available  imder  section 
2313  of  the  Public  Health  Service  Act,  to  carry  out  the  National 
Health  and  Nutrition  Examination  Survey. 

RETIREMENT  PAY  AND  MEDICAL  BENEFITS  FOR  COMMISSIONED  OFFICERS 

For  retirement  pay  and  medical  benefits  of  Public  Health  Service 
Commissioned  Officers  as  authorized  by  law,  and  for  payments 
under  the  Retired  Serviceman's  Family  Protection  Plan  and  Survi- 
vor Benefit  Plan  and  for  medical  care  of  dependents  and  retired 
personnel  under  the  Dependents'  Medical  Care  Act  (10  U.S.C.  ch. 
55),  such  amounts  as  may  be  required  during  the  current  fiscal  year. 

Health  Care  Financing  Administration 

GRANTS  to  states  FOR  MEDICAID 

For  carrying  out,  except  as  otherwise  provided,  titles  XI  and  XDC 
of  the  Social  Security  Act,  $22,946,000,000,  to  remain  available  imtil 
expended. 

For  making,  after  May  31,  1988,  payments  to  States  under  title 
XDC  of  the  Social  Security  Act  for  the  last  quarter  of  fiscal  year  1988 
for  unanticipated  costs,  incurred  for  the  current  fiscal  year,  such 
sums  as  may  be  necessary. 
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Payment  under  title  XIX  may  be  made  for  any  quarter  beginning 
after  June  30,  1987,  and  before  October  1,  1988,  with  respect  to  any 
State  plan  or  plan  amendment  in  effect  during  any  such  quarter,  if 
submitted  in,  or  prior  to  such  quarter  and  approved  in  that  or  any 
such  subsequent  quarter. 

For  making  payments  to  States  under  title  XIX  of  the  Social 
Security  Act  for  the  first  quarter  of  fiscal  year  1989,  $8,000,000,000, 
to  remain  available  until  expended. 

PAYMENTS  TO  HEALTH  CARE  TRUST  FUNDS 

For  payment  to  the  Federal  Hospital  Insurance  and  the  Federal 
Supplementary  Medical  Insurance  Trust  Funds,  as  provided  under 
sections  217(g)  and  1844  of  the  Social  Security  Act,  sections  103(c) 
and  111(d)  of  the  Serial  Security  Amendments  of  1965,  and  section 
278(d)  of  Public  Law  97-248,  $25,893,000,000. 

PROGRAM  MANAGEMENT 

For  carrying  out,  except  as  otherwise  provided,  titles  XI,  XVni, 
and  XIX  of  the  Social  Security  Act,  $98,211,000,  together  with  not  to 
exceed  $1,373,585,000  to  be  transferred  to  this  appropriation  as 
authorized  by  section  201(g)  of  the  Social  Security  Act,  from  the 
Federal  Hospital  Insurance  and  the  Federal  Supplementary  Medical 
Insurance  Trust  Funds  referred  to  therein:  Provided,  That 
$105,314,000  of  said  trust  funds  shall  be  expended  only  to  the  extent 
necessary  to  process  workloads  not  anticipated  in  the  budget  esti- 
mates, including  the  cost  cf  administration  of  catastrophic  health 
insurance  if  enacted  into  law,  and  to  meet  unanticipated  costs  of 
agencies  or  organizations  with  which  agreements  have  been  made  to 
participate  in  the.administration  of  title  XVIII  and  after  maximum 
absorption  of  such  costs  within  the  remainder  of  the  existing  limita- 
tion has  been  achieved:  Provided  further.  That  all  ^inds  derived  in 
accordance  with  31  U.S.C  9701,  are  to  be  credited  to  this 
appropriation. 

Social  Security  Administration 

paymento  to  social  security  trust  funds 

For  payment  to  the  Federal  Old-Age  and  Survivors  Insurance  and 
the  Federal  Disability  Insurance  Trust  Funds,  as  provided  under 
sections  201(m),  217(g),  228(g),  and  113ia>X2)  of  the  Social  Security 
Act  and  section  152  of  Public  Law  98-21,  $105,298,000. 

SPECIAL  BENEFITS  FOR  DISABLED  COAL  MINERS 

For  carrying  out  title  IV  of  the  Federal  Mine  Safety  and  Health 
Act  of  1977,  including  the  payment  of  travel  expenses  on  an  actual 
cost  or  commuted  basis,  to  an  individual,  for  travel  incident  to 
medical  examinations,  and  when  travel  of  more  than  75  miles  is 
required,  to  parties,  their  representatives,  and  all  reasonably  nec- 
essary witnesses  for  travel  within  the  United  States,  Puerto  Rico, 
and  the  Virgin  Islands,  to  reconsideration  interviews  and  to  proceed- 
ings before  administrative  law  judges,  $663,452,000,  to  remain  avail- 
able until  expended:  Provided,  That  monthly  benefit  payments  shall 
be  paid  consistent  with  section  215(g)  of  the  Social  Security  Act. 

For  making,  after  July  31,  of  the  current  fiscal  year  benefit 
payments  to  individuals  under  title  IV  of  the  Federal  Mine  Safety 
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and  Health  Act  of  1977,  for  costs  incurred  in  the  current  fiscal  year, 
such  amounts  as  may  be  necessary. 

For  making  benefit  payments  under  title  IV  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  for  the  first  quarter  of  fiscal  year 
1989,  $250,000,000,  to  remain  available  until  expended. 

SUPPLEMENTAL  SECURITY  INCOME  PROGRAM 

For  carrying  out-  the  Supplemental  Security  Income  Program, 
section  401  of  Public  Law  92-603,  section  212  of  Public  Law  93-66,  as 
amended,  and  section  405  of  Public  Law  95-216,  including  payment 
to  the  social  security  trust  funds  for  administrative  expenses  in- 
curred pursuant  to  section  201(gXl)  of  the  Social  Security  Act, 
$9,535,384,000,  to  remain  available  until  expended:  Provided,  That 
any  portion  of  the  funds  provided  to  a  State  in  the  current  fiscal 
year  and  not  obligated  by  the  State  during  that  year  shall  be 
returned  to  the  Treasury. 

For  making,  after  July  31  of  the  current  fiscal  year,  benefit 
payments  to  individuals  under  title  XVI  of  the  Social  Security  Act, 
for  unanticipated  costs  incurred  for  the  current  fiscal  year,  such 
sums  as  may  be  necessary. 

For  carrying  out  the  Supplemental  Security  Income  Program  for 
the  first  quarter  of  fiscal  year  1989,  $3,000,000,000,  to  remain  avail- 
able until  expended. 

UMITATION  ON  ADMINISTRATIVE  EXPENSES 

For  necessary  expenses,  not  more  than  $3,524,114,000,  may  be 
expended,  as  authorized  by  section  201(gXl)  of  the  Social  Security 
Act,  from  any  one  or  all  of  the  trust  funds  referred  to  therein: 
Provided,  That  travel  expense  payments  under  section  1631(h)  of  42  USC  1383 
such  Act  for  travel  to  hearings  may  be  made  only  when  travel  of 
more  than  seventy-five  miles  is  required:  Provided  further,  That 
$47,870,000  of  the  foregoing  amount  shall  be  apportioned  for  use 
only  to  the  extent  necessary  to  process  workloads  not  anticipated  in 
the  budget  estimates,  for  automation  projects  and  their  impact  on 
the  work  force,  and  to  meet  mandatory  increases  in  costs  of  agencies 
or  organizations  with  which  agreements  have  been  made  to  partici- 
pate in  the  administration  of  titles  XVI  and  XVin  and  section  221  of 
the  Social  Security  Act,  and  after  maximum  absorption  of  such  costs 
within  the  remainder  of  the  existing  limitation  has  been  achieved: 
Provided  further,  That  not  to  exceed  $53,040,000  for  automatic  data 
processing  and  telecommunications  activities  shall  remain  available 
until  expended:  Provided  further,  That  none  of  the  funds  appro- 
priated by  this  Act  may  be  used  for  the  manufacture,  printing,  or 
procuring  of  social  security  cards,  as  provided  in  section  205(cX2XD) 
of  the  Social  Security  Act,  where  paper  and  other  materials  used  in 
the  manufacture  of  such  cards  are  produced,  manufactured,  or 
assembled  outside  of  the  United  States. 

Family  Support  Administration 

FAMILY  support  PAYMENTS  TO  STATES 

For  making  payments  to  States  or  other  non-Federal  entities, 
except  as  otherwise  provided,  under  titles  I,  IV-A  and  -D,  X,  XI, 
XIV,  and  XVI  of  the  Social  Security  Act  and  the  Act  of  July  5,  1960 
(24  U.S.C.,  ch.  9),  $8,644,385,000,  to  remain  available  until  expended. 
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For  making,  after  May  31  of  the  current  fiscal  year,  payments  to 
States  or  other  non-Federal  entities  under  titles  I,  IV-A  and  -D,  X, 
XIV,  and  XVI  of  the  Social  Security  Act,  for  the  last  three  months  of 
the  current  year  for  unanticipated  costs,  incurred  for  the  current 
fiscal  year,  such  sums  as  may  be  necessary. 

For  making  payments  to  States  or  other  non-Federal  entities 
under  titles  I,  IV-A  and  -D,  X,  XI,  XIV,  and  XVI  of  the  Social 
Security  Act,  and  the  Act  of  July  5,  1960  (24  U.S.C.,  ch.  9)  for  the 
first  quarter  of  fiscal  year  1989,  $2,500,000,000,  to  remain  available 
until  expended. 

LOW  INCOME  HOME  ENERGY  ASSISTANCE 

For  making  payments  under  title  XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981,  $1,531,840,000. 

REFUGEE  AND  ENTRANT  ASSISTANCE 

For  making  payments  for  refugee  and  entrant  assistance  activities 
authorized  by  title  IV  of  the  Immigration  and  Nationality  Act  and 
section  501  of  the  Refugee  Education  Assistance  Act  of  1980  (Public 
Law  96-422),  $346,933,000. 

WORK  INCENTIVES 

For  carrying  out  a  work  incentive  program,  as  authorized  by  part 
C  of  title  IV  of  the  Social  Security  Act,  including  registration  of 
individuals  for  such  programs,  and  for  related  child  care  and  other 
supportive  services,  as  authorized  by  section  402(aX19XG)  of  the  Act, 
including  transfer  to  the  Secretary  of  Labor,  as  authorized  by 
section  431  of  the  Act,  $92,551,000  which  shall  be  the  maximum 
amount  available  for  transfer  to  the  Secretary  of  Labor  and  to  which 
the  States  may  become  entitled  pursuant  to  section  403(d)  of  such 
Act,  for  these  purposes. 

COMMUNITY  SERVICES  BLOCK  GRANT 

For  making  pa)rments  under  the  Community  Services  Block  Grant 
Act,  section  408  of  Public  Law  99-425  and  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  $382,290,000  of  which  $18,909,000  shall  be 
for  carrying  out  section  681(aX2XA),  $3,925,000  shall  be  for  carrying 
out  section  681(aX2XD),  $2,968,000  shall  be  for  carrying  out  section 
681(aX2XE),  $6,319,000  shall  be  for  carrying  out  section  681(aX2XF), 
$239,000  shall  be  for  carrying  out  section  681(aX3),  $2,872,000  shall 
be  for  carrying  out  section  408  of  Public  Law  99-425  and  $2,394,000 
shall  be  for  carrying  out  section  681A  with  respect  to  the  community 
food  and  nutrition  program. 

PROGRAM  ADMINISTRATION 

For  necessary  administrative  expenses  to  carry  out  titles  I,  IV,  X, 
XI,  XrV,  and  XVI  of  the  Social  Security  Act,  the  Act  of  July  5,  1960 
(24  U.S.C.,  ch.  9),  title  XXVI  of  the  Omnibus  Budget  Reconciliation 
Act  of  1981,  the  Community  Services  Block  Grant  Act,  the  Stewart 
B.  McKinney  Homeless  Assistance  Act,  title  IV  of  the  Immigration 
and  Nationality  Act  and  section  501  of  the  Refugee  Exlucation 
Assistance  Act  of  1980,  $79,464,000. 
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Assistant  Secretary  for  Human  Development  Services 

social  services  block  grant 

For  carrying  out  the  Social  Services  Block  Grant  Act, 
$2,700,000,000. 

HUMAN  DEVELOPMENT  SERVICES 

For  carrying  out,  except  as  otherwise  provided,  the  Runaway  and 
Homeless  Youth  Act,  the  Older  Americans  Act  of  1965,  the  Devel- 
opmental Disabilities  Assistance  and  Bill  of  Rights  Act,  the  Child 
Abuse  Prevention  and  Treatment  Act,  section  404  of  Public  Law  98- 
473,  the  Family  Violence  Prevention  and  Services  Act  (title  HI  of 
Public  Law  98-457),  the  Native  Americans  Programs  Act,  title  11  of 
Public  Law  95-266  (adoption  opportunities),  title  11  of  the  Children's 
Justice  and  Assistance  Act  of  1986,  chapter  8-D  of  title  VI  of  the 
Omnibus  Budget  Reconciliation  Act  of  1981  (pertaining  to  grants  to 
States  for  plfuining  and  development  of  dependent  care  programs), 
the  Head  Start  Act,  the  Child  Development  Associate  Scholarship 
Assistance  Act  of  1985,  and  part  B  of  title  IV  and  section  1110  of  the 
Social  Security  Act,  $2,455,532,000. 

FAMILY  SOCIAL  SERVICES 

For  carrying  out  part  E  of  title  IV  of  the  Social  Security  Act, 
$811,178,000. 

Departmental  Management 
general  departmental  management 

For  necessary  expenses,  not  otherwise  provided,  for  general  de- 
partmental management,  including  hire  of  six  medium  sedans, 
$67,840,000,  together  with  not  to  exceed  $6,702,000  to  be  transferred 
and  expended  as  authorized  by  section  201(gXl)  of  the  Social  Secu- 
rity Act  from  any  one  or  all  of  the  trust  funds  referred  to  therein,  of 
which  $4,308,000  shall  be  for  construction  and  fixed  equipment  for 
the  Mary  Babb  Randolph  (Center  in  West  Virginia. 

OFFICE  OF  THE  INSPECTOR  GENERAL 

For  expenses  necessary  for  the  Office  of  the  Inspector  General, 
$35,769,000,  together  with  not  to  exceed  $38,296,000  to  be  trans- 
ferred and  expended  as  authorized  by  section  201(gXl)  of  the  Social 
Security  Act  from  any  one  or  all  of  the  trust  funds  referred  to 
therein. 

OFFICE  FOR  CrVIL  RIGHTS 

For  expenses  necessary  for  the  Office  for  Civil  Rights,  $16,343,000, 
together  with  not  to  exceed  $3,830,000  to  be  transferred  and  ex- 
pended as  authorized  by  section  201(gXl)  of  the  Social  Security  Act 
from  any  one  or  all  of  the  trust  funds  referred  to  therein. 

POLICY  RESEARCH 

For  carrying  out,  to  the  extent  not  otherwise  provided,  research 
studies  under  section  1110  of  the  Social  Security  Act,  $4,873,000. 
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GENERAL  PROVISIONS 

Sec.  201.  None  of  the  funds  appropriated  by  this  title  for  grants-in- 
aid  of  State  agencies  to  cover,  in  whole  or  in  part,  the  cost  of 
operation  of  said  agencies,  including  the  salaries  and  expenses  of 
officers  and  employees  of  said  agencies,  shall  be  withheld  from  the 
said  agencies  of  any  State  which  have  established  by  legislative 
enactment  and  have  in  operation  a  merit  system  and  classification 
and  compensation  plan  covering  the  selection,  tenure  in  office,  and 
compensation  of  their  employees,  because  of  any  disapproval  of  their 
personnel  or  the  manner  of  their  selection  by  the  agencies  of  the 
said  States,  or  the  rates  of  pay  of  said  officers  or  employees. 

Sec.  202.  None  of  the  fimds  made  available  by  this  Act  for  the 
National  Institutes  of  Health  may  be  used  to  provide  forward  fund- 
ing or  multiyear  funding  of  research  project  grants  except  in  those 
cases  where  the  Director  of  the  National  Institutes  of  Health  has 
determined  that  such  funding  is  specifically  required  because  of  the 
scientific  requirements  of  a  particular  research  project  grant. 

Sec.  203.  Appropriations  in  this  Act  for  the  Health  Resources  and 
Services  Administration,  the  National  Institutes  of  Health,  the 
Centers  for  Disease  Control,  the  Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration,  the  Office  of  the  Assistant  Secretary  for 
Health,  the  Health  Care  Financing  Administration,  and  Depart- 
mental Management  shall  be  available  for  expenses  for  active 
commissioned  officers  in  the  Public  Health  Service  Reserve  Corps 
and  for  not  to  exceed  two  thousand  four  hundred  commissioned 
officers  in  the  Regular  Corps;  expenses  incident  to  the  dissemination 
of  health  information  in  foreign  countries  through  exhibits  and 
other  appropriate  means;  advances  of  funds  for  compensation, 
travel,  and  subsistence  expenses  (or  per  diem  in  lieu  thereof)  for 
persons  coming  from  abroad  to  participate  in  health  or  scientific 
activities  of  the  Department  pursuant  to  law;  expenses  of  primary 
and  secondary  •  schooling  of  dependents  in  foreign  countries,  of 
Public  Health  Service  commissioned  officers  stationed  in  foreign 
countries,  at  costs  for  any  given  area  not  in  excess  of  those  of  the 
Department  of  Defense  for  the  same  area,  when  it  is  determined  by 
the  Secretary  that  the  schools  available  in  the  locality  are  unable  to 
provide  adequately  for  the  education  of  such  dependents,  and  for  the 
transportation  of  such  dependents,  between  such  schools  and  their 
places  of  residence  when  the  schools  are  not  accessible  to  such 
dependents  by  regular  means  of  transportation;  expenses  for  medi- 
cal care  for  civilian  and  commissioned  employees  of  the  Public 
Health  Service  and  their  dependents,  assigned  abroad  on  a  perma- 
nent basis  in  accordance  with  such  regulations  as  the  Secretary  may 
provide;  rental  or  lease  of  living  quarters  (for  periods  not  exceeding 
five  years),  and  provision  of  heat,  fuel,  and  light  and  maintenance, 
improvement,  and  repair  of  such  quarters,  and  advance  payments 
therefor,  for  civilian  officers,  and  employees  of  the  Public  Health 
Service  who  are  United  States  citizens  and  who  have  a  permanent 
station  in  a  foreign  coimtry;  purchase,  erection,  and  maintenance  of 
temporary  or  portable  structures;  and  for  the  payment  of  compensa- 
tion to  consultants  or  individual  scientists  appointed  for  limited 

Kriods  of  time  pursuant  to  section  207(f)  or  section  207(g)  of  the 
iblic  Health  Service  Act,  at  rates  established  by  the  Assistant 
Secretary  for  Health,  or  the  Secretary  where  such  action  is  required 
by  statute,  not  to  exceed  the  per  diem  rate  equivcilent  to  the  rate  for 
GS-18;  not  to  exceed  $9,500  for  official  reception  and  representation 
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expenses  related  to  any  health  agency  of  the  Department  when 
specifically  approved  by  the  Assistant  Secretary  for  Health. 

Sec.  204.  None  of  the  funds  contained  in  this  Act  shall  be  used  to 
perform  abortions  except  where  the  life  of  the  mother  would  be 
endangered  if  the  fetus  were  carried  to  term. 

Sec.  205.  Funds  advanced  to  the  National  Institutes  of  Health 
Management  Fund  from  appropriations  in  this  Act  shall  be  avail- 
able for  the  expenses  of  sharing  medical  care  facilities  and  resources 
pursuant  to  section  327A  of  the  Public  Health  Service  Act 

Sec.  206.  Funds  appropriated  in  this  title  for  the  Social  Security 
Administration  shall  be  available  for  not  to  exceed  $10,000  for 
official  reception  and  representation  expenses  when  specificsdly 
approved  by  the  Commissioner  of  Social  Security. 

Sec.  207.  Fimds  appropriated  in  this  title  for  the  Health  Care 
Financing  Administration  shall  be  avadlable  for  not  to  exceed  $2,000 
for  official  reception  and  representation  expenses  when  specifically 
approved  by  the  Administrator  of  the  Health  Care  f^ancing 
Administration. 

Sec.  208.  No  funds  appropriated  for  the  fiscal  year  ending  Septem-  42  USC  210  note 
ber  30, 1988,  by  this  or  any  other  Act,  may  be  used  to  pay  basic  pay, 
special  pays,  basic  allowances  for  subsistence  and  basic  allowances 
for  quarters  of  the  commissioned  corps  of  the  Public  Health  Service 
described  in  section  204  of  title  42,  United  States  Code,  at  a  level 
that  exceeds  110  percent  of  the  Executive  Level  I  annual  rate  of 
basic  pay:  Provided,  That  amoimts  received  from  employees  of  the 
Department  in  payment  for  room  and  board  may  be  credited  to  the 
appropriation  accoimts  "Health  Resources  and  Services",  National 
Institutes  of  Health  "Office  of  the  Director",  "Disease  Control, 
Research,  and  Training",  and  "Federal  Subsidy  for  Saint  Elizabeths 
Hospital":  Provided  further.  That  none  of  the  fimds  made  available 
by  this  Act  shall  be  used  to  provide  special  retention  pay  (bonuses) 
under  paragraph  (4)  of  37  U.S.C.  302(a)  to  any  regular  or  reserve 
medical  officer  of  the  Public  Health  Service  for  any  period  during 
which  the  officer  is  assigned  to  the  clinical,  research,  or  staff 
associate  program  administered  by  the  National  Institutes  of 
Health. 

Sec.  209.  None  of  the  funds  appropriated  in  this  title  shall  be  used 
to  transfer  the  general  administration  of  programs  authorized  under 
the  Native  American  Programs  Act  from  the  Department  of  Health 
and  Human  Services  to  the  Department  of  the  Interior. 

Sec.  210.  Funds  provided  in  this  Act  may  be  used  for  one-year  Contracts, 
contracts  which  are  to  be  performed  in  two  fiscal  years,  so  long  as 
the  total  amount  for  such  contracts  is  obligated  in  the  year  for 
which  the  funds  are  appropriated. 

Sec.  211.  The  Secretary  shall  make  available  through  assignment 
not  more  than  50  employees  of  the  Public  Health  Service,  who  shall 
be  exempt  from  all  FTE  limitations  in  the  Department,  to  assist  in 
child  survival  activities  through  and  with  funds  provided  by  the 
Agency  for  Intemationfid  Development,  the  United  Nations  Inter- 
national CMdren's  Emergency  Fund  or  the  World  Health  Organiza- 
tion. In  addition,  commissioned  officers  assigned  under  this  section 
shall  be  exempt  from  all  limitations  on  the  number  and  grade  of 
officers  in  the  Public  Health  Service  Commissioned  Corps. 

Sec.  212.  Fimds  appropriated  by  this  Act  may  be  used  to  pay 
physicians'  comparability  allowances,  as  authorized  imder  5  U.S.C. 
5948. 
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Reports. 


42  use  286. 


Sec.  213.  For  the  purpose  of  insuring  proper  management  of 
federally  supported  computer  systems  and  data  bases,  funds  appro- 
priated by  this  Act  are  available  for  the  purchase  of  dedicated 
telephone  service  between  the  private  residences  of  employees  as- 
signed to  computer  centers  funded  under  this  Act,  and  the  computer 
centers  to  which  such  employees  are  assigned. 

Sec.  214.  The  Secretary  of  Health  and  Human  Services  shall: 

(1)  Issue  a  report  to  Congress  within  90  days  of  the  close  of 
fiscal  year  1988,  of  violations  occurring  during  such  year,  of 
Department  of  Health  and  Human  Services  travel  policy.** 

(2)  Require  that  personnel  found  by  the  report  to  be  in 
violation  of  Department  travel  policy,  shall  reimburse  the 
Department  for  funds  spent  in  violation  of  Department  policy. 

Sec.  215.  Section  465(B)  of  42  U.S.C.  286  is  amended  by  inserting 
between  (5)  and  (6)  an  additional  charge  to  the  Secretary  to  "pub- 
licize the  availability  of  the  above  products  and  services  of  the 
National  Library  of  Medicine". 

Sec.  216.  Funds  available  in  this  title  for  activities  related  to 
acquired  immune  deficiency  syndrome  (AIDS)  may  be  transferred 
between  appropriation  accounts  upon  the  approval  by  the  House 
and  Senate  (Committees  on  Appropriations  of  a  transfer  request 
submitted  by  the  Secretary  of  Health  and  Human  Services. 

This  title  may  be  cited  as  the  "Department  of  Health  and  Human 
Services  Appropriations  Act,  1988". 


Department  of 
Education 
Appropriations 
Act.  1988. 


TITLE  in-DEPARTMENT  OF  EDUCATION 
compensatory  education  for  the  disadvantaged 

For  carrying  out  chapter  1  of  the  Education  Consolidation  and 
Improvement  Act  of  1981,  as  amended,  $4,327,927,000,  of  which 
$7,181,000  shall  he  used  for  purposes  of  section  555(d)  of  said  Act  to 
provide  technical  assistance  and  evaluate  programs,  and  the 
remaining  $4,320,746,000  shall  become  available  on  July  1, 1988,  and 
remain  available  until  September  30,  1989:  Provided,  That  of  these 
remaining  funds,  no  funds  shall  be  used  for  purposes  of  section 
554(aXlXB),  $269,029,000  shall  be  available  for  purposes  of  section 
554(aX2XA),  $151,269,000  shall  be  available  for  purposes  of  section 
554(aX2XB),  $32,552,000  shall  be  available  for  purposes  of  section 
554(aX2XC)  and  $38,296,000  shall  be  available  for  purposes  of  section 
554(bXlXD). 

For  carrying  out  section  418A  of  the  Higher  Education  Act, 
$8,616,000. 

impact  aid 

For  carr3ring  out  title  I  of  the  Act  of  September  30,  1950,  as 
amended  (20  U.S.C.  ch.  13),  $685,498,000,  of  which  $15,318,000  shall 
be  for  entitlements  under  section  2  of  said  Act  and  $670,180,000 
shall  be  for  entitlements  under  section  3  of  said  Act  of  which 
$536,144,000  shall  be  for  entitlements  under  section  3(a)  of  said  Act: 
Provided,  That  payment  with  respect  to  entitlements  under  section 
3(b)  of  said  Act  to  any  local  educational  agency  in  which  20  per 
centum  or  more  of  the  total  average  daily  attendance  is  made  up  of 
children  determined  eligible  under  section  3(b)  shall  be  at  60  per 
centum  of  entitlement  and  payment  with  respect  to  entitlements 

•♦Copy  read  "travel  policy;  and". 
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United  States  Government  field  mission  or  if  a  proposal  to  make 
agricultural  commodities  available  to  a  nonprofit  voluntary  agency 
or  cooperative  is  submitted  by  the  United  States  Government  field 
mission,  a  decision  on  the  proposal  shall  be  provided  within  45  days 
after  receipt  by  the  Agency  for  International  Development  office  in 
Washington,  D.C.  The  response  shall  detail  the  reasons  for  approval 
or  denial  of  the  proposal.  If  the  proposal  is  denied,  the  response  shall 
specify  the  conditions  that  would  need  to  be  met  for  the  proposal  to 
be  approved. 

"(b)  Notice  and  Comment. — Not  later  than  30  days  before  the  President  of  U.S. 
issuance  of  a  final  guideline  to  carry  out  this  title,  the  President 
shall— 

"(1)  provide  notice  of  the  proposed  guideline  to  nonprofit 
voluntary  agencies  and  cooperatives  that  participate  in  pro- 
grams under  this  title,  and  other  interested  persons,  that  the 
proposed  guideline  is  available  for  review  and  comment; 

"(2)  make  the  proposed  guideline  available,  on  request,  to  the 
agencies,  cooperatives,  and  others;  and 

"(3)  take  any  comments  received  into  consideration  before  the 
issuance  of  the  final  guideline. 
"(c)  Deadline  for  Submission  of  Commodity  Orders.— Not  later 
than  15  days  after  receipt  of  a  call  forward  from  a  field  mission  for 
commodities  or  products  that  meets  the  requirements  of  this  title, 
the  order  for  the  purchase  or  the  supply,  from. inventory,  of  such 
commodities  or  products  shall  be  transmitted  to  the  Ciommodity 
Credit  Corporation.". 

Approved  December  22,  1987. 
Certified  April  20,  1988. 

Editorial  note:  This  printed  version  of  the  original  hand  enrollment  is  published 
pursuant  to  section  101(nX4)  of  this  law.  The  following  memorandum  for  the  Archivist 
of  the  United  States  was  signed  by  the  President  on  January  28, 1988,  and  was  printed 
in  the  Federal  Register  on  February  1,  1988: 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States,  including  Section  301  of  Title  3  of  the  United  States  Code,  I  hereby 
authorize  you  to  ascertain  whether  the  printed  enrollment  of  H.J.  Res.  395,  Joint 
Resolution  making  further  continuing  appropriations  for  the  fiscal  year  1988  flhiblic 
Law  100-202),  and  H.R.  3545,  the  Omnibus  Budget  Reconciliation  Act  of  1987  (Public 
Law  100-203),  are  correct  printings  of  the  hand  enrollments,  which  were  approved  on 
December  22,  1987,  and  if  so  to  make  on  my  behalf  the  certifications  required  by 
Section  101(nX4)  of  H.J.  Res.  395  and  Section  8004(c)  of  H.R.  3545. 

Attached  are  the  printed  enrollments  of  H.J.  Res.  395  and  H.R.  3545,  which  were 
received  at  the  White  House  on  January  27,  1988. 

This  memorandum  shall  be  published  in  the  Federal  Register. 

The  Archivist  on  April  20,  1988,  certified  this  to  be  a  correct  printing  of  the  hand 
enrollment  of  Public  Law  100-202. 
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100th  Congress 
1st  Session 


HOUSE  OF  REPRESENTATIVES 


Report 
100-415 


FURTHER  CONTINUING  APPROPRIATIONS,  1988 


October  29  (second  legislative  day),  1987,— Committed  to  the  Committee  of  the 
Whole  House  on  the  State  of  the  Union  and  ordered  to  be  printed 


Mr.  Whitten,  by  direction  of  the  Committee  on  Appropriations, 
submitted  the  following 

REPORT 

together  with 
ADDITIONAL  VIEWS 

[To  accompany  H.J.  Res.  395] 

Introduction 

Once  again  the  Committee  faces  the  necessity  for  having  a  com- 
prehensive continuing  resolution  simply  because  there  is  no  other 
way.  This  was  done  last  year  in  H.J.  Res.  738. 

While  this  comprehensive  approach  might  cause  some  concern,  it 
is  important  to  realize  that  the  individual  appropriations  bills  have 
gone  through  extensive  hearings  and  the  full  Committee  review 
process.  For  the  FY  1988  appropriations  bills,  the  Committee  held 
221  separate  days  of  hearings,  interrogating  4,188  witnesses,  and 
produced  94,220  pages  of  hearing  record. 

Ten  of  the  13  regular  appropriations  bills  have  been  passed  by 
the  House,  with  the  remaining  three  reported  by  the  Committee. 
Each  individual  bill  has  been  below  the  required  302(b)  allocation 
for  discretionary  budget  authority. 

Individual  appropriations  bills  for  each  of  the  13  subcommittees 
were  to  have  been  enacted  by  October  1st.  Since  this  was  not  done, 
the  government  is  now  operating  under  a  continuing  resolution 
which  will  expire  November  10,  1987.  Colleagues  on  the  other  side 
of  the  Capitol,  due  to  confirmation  hearings  and  investigations, 
were  unable  to  act  in  a  timely  fashion. 

The  chief  fiscal  problem  of  the  Congress  comes  because 
$768,483,000,000  of  the  $1.1  trillion  outlay  budget  is  virtually  un- 
controllable, leaving  only  $271,317,000,000  subject  to  annual  discre- 
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tionary  action  through  the  appropriations  process.  This  results  in 
great  pressure  because  of  the  need  to  meet  increasing  national 
problems  with  a  decreasing  resource  level. 

While  the  Committee  recognizes  the  need  to  hold  down  spending, 
equally  important  is  the  need  to  regain  our  own  domestic  markets 
which  we  have  given  away.  We  must  restore  productivity  and  keep 
the  wheels  of  production  turning,  since  that  is  the  only  way  to  save 
our  financial  system. 

The  Nation's  budget  and  accounting  system  does  not  count  gov- 
ernment investment  as  an  investment.  But  much  government 
spending  is  investment — the  development  of  our  rivers  and  har- 
bors, and  acquisition  of  land  for  national  parks  and  wildlife  ref- 
uges, and  the  construction  of  our  schools,  highways,  airports,  sub- 
ways, and  sewage  and  water  systems. 

In  order  to  ensure  our  continuation  as  a  great  nation,  we  need  a 
strong  national  defense  that  is  backed  by  a  strong  country  and 
public  support — strength  that  can  come  only  by  protecting  and  de- 
veloping our  Nation's  resources — our  real  wealth,  our  lands  and 
waters. 

The  more  serious  our  financial  problem  is,  the  more  imperative 
it  is  that  we  take  care  of  our  real  wealth. 

Votes  on  Final  House  Passage  of  Appropriations  Bills 

Each  of  the  House  passed  bills  that  are  referenced  in  the  accom- 
panjdng  continuing  resolution  have  passed  the  House  by  significant 
vote  majorities.  These  votes  are  as  follows: 


Bill 

Date 

Final  passage 

Commerce-Justice  

 July  1. 1987  

  292  yeas— 102  nays. 

District  of  Columbia  

 June  26,  1987  

  225  yeas— 113  nays. 

tnergy  and  Water  

 June  24, 1987  

  340  yeas— 81  nays. 

HUD-lfKlependent  Agencies  

Interior  

 Sept.  22, 1987   

 June  25,  1987  

  348  yeas— 68  nays. 

  295  yeas— 115  nays. 

Latw-HHS-Education  

 Aug.  5, 1987  

  336  yeas— 89  nays. 

Legislative  

 June  29, 1987  

  228  yeas— 150  nays. 

Military  construction  

 July  14, 1987  

 371  yeas— 48  nays. 

Transportation  

 July  13, 1987  

  282  yeas— 108  nays. 

Treasure — PS 

Iiilv  \R  1QR7 

?54  veas — 158  navs. 

Summary  of  Resolution 

The  accompanjdng  joint  resolution  provides  government  financ- 
ing for  the  1988  fiscal  year  for  programs  funded  by  appropriations 
bills  that  have  not  been  enacted  into  law  by  November  20,  1987. 
The  joint  resolution  provides  full  year  funding  under  the  terms  and 
conditions  specified  by  this  resolution,  or  until  the  regular  annual 
appropriations  bills  are  signed  into  law.  Those  bills  which  this  reso- 
lution covers,  if  and  when  enacted  into  law,  would  come  out  from 
under  this  Act.  The  timely  enactment  of  the  accompanying  joint 
resolution  is  necessary  and  essential  to  provide  for  the  operations 
of  nearly  all  vital  government  programs. 
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Appropriations  Meet  and  Surpass  the  Requirements  of  Budget 
Act  302(b)  Allocation  and  Gramm-Rudman  Reduction 

In  every  instance  the  Appropriations  Committee  has  met  or  ex- 
ceeded the  various  requirements  placed  on  it  by  the  Budget  Act 
and  the  Gramm-Rudman  Act. 

In  total,  the  Continuing  Resolution  is  some  $11.6  billion  below 
the  302  allocation  for  discretionary  budget  authority,  the  category 
against  which  points  of  order  lie  on  the  House  floor. 

For  discretionary  outlays,  the  Continuing  Resolution  is  some  $1.1 
billion  below  the  302  allocation  when  the  so-called  "mid-tier"  levels 
are  compared.  An  explanation  of  this  is  in  order.  These  levels 
result  from  provisions  of  the  Budget  Reconciliation  Act  of  1987 
which  provides  some  $12  billion  in  new  revenues.  The  conference 
report  on  the  budget  resolution  originally  provided  that  if  $19  bil- 
lion in  new  revenues  were  raised,  then  the  defense  outlay  alloca- 
tion would  be  increased  by  $5.9  billion.  Because  of  the  revised 
Gramm-Rudman  Act,  the  requirement  for  new  revenues  was  re- 
duced from  $19  billion  to  $12  billion.  Accordingly  a  decision  was 
made  by  the  Leadership  that  an  equitable  allocation  would  be  an 
increase  of  $3.0  billion  in  outlays.  This  is  nerrly  $1.0  billion  below 
what  a  proportional  amount  would  be,  considering  the  amount  of 
new  revenues. 

Amount  of  Reductions  Achieved  Compared  to  Gramm-Rudman 

Targets 

Enactment  of  the  accompanying  Continuing  Resolution  will 
achieve  some  $6.8  billion  in  reductions  compared  to  the  so-called 
Gramm-Rudman  baseline.  This  is  an  important  measure  because  it 
is  the  Gramm-Rudman  baseline  that  determines  whether  sufficient 
deficit  reduction  has  been  achieved  to  avoid  sequestration. 

For  FY  1988  a  total  of  $23  billion  in  deficit  reduction  from  all 
sources  is  required  in  order  to  avoid  sequestration.  The  $6.8  billion 
in  reduction  achieved  by  the  Committee  is  more  than  its  share  of 
the  original  components  of  the  $23  billion  package,  but  is  necessary 
because  of  shortfalls  in  other  areas. 

Status  of  Appropriations  Bills 

The  House  has  passed  ten  of  the  thirteen  regular  appropriations 
bills  reported  by  the  Committee  on  Appropriations.  The  Defense 
Appropriations  bill,  the  Foreign  Operations  and  Export  Financing, 
and  Related  Programs  Appropriations  bill,  and  the  Rural  Develop- 
ment, Agriculture,  and  Related  Agencies  Appropriations  bill  are 
awaiting  floor  scheduling.  This  continuing  resolution  is  absolutely 
essential  for  the  orderly  operations  of  the  government  with  final 
Congressional  action  not  likely  to  be  completed  before  the  expira- 
tion of  the  existing  resolution. 

The  Committee  emphasizes  that  all  thirteen  appropriations  bills 
that  were  reported  by  the  Committee  are  within  the  formal  section 
302(b)  allocation  for  discretionary  budget  authority  as  required  by 
the  Budget  Act.  The  accompanying  continuing  resolution  is  also 
within  the  applicable  overall  allocation  to  the  Committee  of  the 
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Congressional  Budget  Resolution  for  fiscal  year  1988  for  discretion- 
ary budget  authority. 

Levels  of  Funding  Under  the  Resolution 

Section  101  (aHm)  provides  funding  for  each  of  the  thirteen  reg- 
ular appropriations  bills  at  levels  that  reflect  the  latest  action  of 
the  House.  The  Committee  adopted  this  approach  in  order  to  keep' 
faith  with  actions  already  taken  by  the  House.  It  is  hoped  that  this 
method  of  proceeding  will  both  minimize  controversy  since  the 
House  has  previously  worked  its  will  on  these  matters  and  also 
that  it  will  preserve  the  position  of  the  House  on  these  important 
matters. 

Funding  levels  for  the  thirteen  regular  appropriations  bills  are 
provided  at  the  following  rates  of  operations  in  section  101  as  fol- 
lows: 


(a)  Commerce,  Justice,  and  State,  the  Judici-   H.R.  2763  as  passed  the  House  July  1,  1987. 
ary,  and  Related  Agencies. 

(b)  Defense   H.R.  3576  as  reported  to  the  House  Oct.  28, 

1987. 

(c)  District  of  Columbia   H.R.  2713  as  passed  the  House  June  26,  1987. 

(d)  Energy  and  Water  Development   H.R.  2700  as  passed  the  House  June  24,  1987. 

(e)  Foreign  Operations  and  Export  Financing,   H.R.  3186  as  reported  to  the  House  Aug.  6, 
and  Related  Programs.  1987. 

(f)  HUD-Independent  Agencies   H.R.  2783  as  passed  the  House  Sept.  22,  1987. 

(g)  Interior  and  Related  Agencies   H.R  2712  as  passed  the  House  June  25,  1987. 

(h)  Labor-HHS,  and  Education,  and  Related   H.R.  3058  as  passed  the  House  Aug.  5,  1987. 
Agencies. 

(i)  Legislative  Branch   H.R.  2714  as  passed  the  House  June  29,  1987. 

(j)  Military  Construction   H.R.  2906  as  passed  the  House  July  14,  1987. 

(k)  Rural  Development,  Agriculture,  and  Relat-   H.R.  3520  as  reported  to  the  House  Oct.  20, 

ed  Agencies.  1987. 

0)  Transportation  and  Related  Agencies   H.R,  2890  as  passed  the  House  July  13,  1987. 

(m)  Treasury,  Postal  Service,  and  General  Gov-  H.R.  2907  as  passed  the  House  July  15,  1987. 

emment. 


Continuation  of  Ongoing,  Unauthorized  Programs 

Section  lOl(n)  provides  for  the  continuation  of  various  ongoing 
programs  that  were  provided  for  in  fiscal  year  1987,  but  on  which 
authorization  has  not  been  completed  for  fiscal  year  1988.  This  sec- 
tion provides  funding  for  the  following  programs  at  the  ''current" 
rate: 

Activities  authorized  by  the  Older  Americans  Act  which  include 
the  following: 

Community  service  employment  for  older  Americans  provides 
part-time  employment  in  community  service  projects  for  unem- 
ployed, low-income  persons.  Supportive  services  and  senior  centers 
provide  planning  and  delivery  of  supportive  and  nutrition  services 
for  the  elderly.  Nutrition  services  are  provided  to  the  elderly  in 
congregate  settings  or  through  home-delivered  meals.  Funds  are 
also  provided  for  research,  training,  and  demonstration  projects  to 
expand  and  improve  the  delivery  of  services  to  the  elderly.  Since 
1982,  supportive  services  have  been  provided  to  approximately  9 
million  persons  per  year,  51  percent  of  whom  were  economically 
needy  and  47  percent  of  whom  were  socially  needy.  Approximately 
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meet  State  priorities  in  preventive  health  services.  The  FY  1987 
funding  level  was  $89.5  million. 

In  the  prevention  centers  program  under  title  XVII  of  the  Public 
Health  Service  Act,  grants  are  made  to  academic  health  centers  for 
the  establishment,  maintenance,  and  operation  of  centers  for  re- 
search and  demonstration  with  respect  to  health  promotion  and 
disease  prevention.  These  centers  undertake  research  and  demon- 
stration projects  in  health  promotion,  disease  prevention,  and  im- 
proved methods  of  appraising  health  hazards  and  risk  factors,  and 
serve  as  demonstration  sites  for  the  use  of  new  and  innovative  re- 
search in  public  health  techniques  to  prevent  chronic  diseases. 
Three  centers  are  currently  being  supported  at  the  FY  1987  fund- 
ing level  of  $1.5  million. 

The  Alcohol,  Drug  Abuse  and  Mental  Health  block  grant  pro- 
gram authorized  by  title  XIX  provides  formula  grants  to  the  States 
to  support  treatment,  prevention,  and  rehabilitation  services  for 
persons  with  mental  health,  alcoholism,  or  drug  abuse  problems.  In 
fiscal  year  1987,  $509  million  was  allocated  among  the  States  under 
this  authority. 

The  Anti-Drug  Abuse  Act  of  1986  authorizes  additional  grants  to 
States  for  substance  abuse  services  which  are  divided  among  the 
States  based  on  formulas  which  take  into  consideration  relative 
population  and  historic  need.  The  Act  also  authorizes  Federal  re- 
search and  demonstration  in  this  field  with  an  emphasis  on  high 
risk  youth.  These  activities  received  $262  million  in  fiscal  year 
1987. 

The  Adolescent  Family  Life  program,  authorized  by  title  XX  of 
the  Public  Health  Service  Act,  assists  in  the  development  of  effec- 
tive family-centered  demonstration  models  designed  to  help  pre- 
vent adolescent  pregnancy  and  to  alleviate  its  adverse  conse- 
quences. The  program  supports  about  60  demonstration  projects 
throughout  the  country.  The  appropriation  in  FY  1987  was  $14.1 
million. 

Work  Incentive  activities  authorized  by  title  IV  of  the  Social 
Security  Act  which  include: 

The  Work  Incentives  (WIN)  program  is  a  State  administered  pro- 
gram designed  to  assist  welfare  recipients  to  achieve  self-sufficien- 
cy through  training,  work  experience,  employment,  child  care,  and 
other  services.  The  President  s  budget  proposes  to  replace  the  WIN 
program  with  a  new  Greater  Opportunities  Through  Work  (GROW) 
program  targeted  at  these  same  needs.  However,  no  legislation  has 
yet  been  enacted  into  law  to  replace  these  services.  The  WIN  pro- 
gram received  $126  million  in  FY  1987. 

Child  abuse  and  adoption  opportunities  activities  authorized  by 
the  Child  Abuse  Prevention  and  Treatment  Act,  as  amended,  title 
II  of  Public  Law  95-266  and  by  sections  402-409  of  P.L.  98-473, 
which  include  the  following: 

The  Child  Abuse  and  Neglect  program  assists  States  to  improve 
and  increase  activities  for  the  prevention  and  treatment  of  child 
abuse  and  neglect  through  State  grants.  Over  the  past  five  years, 
this  program  has  served  as  a  catalyst  to  assist  States  to  initiate  24- 
hour  capability  to  respond  to  reports  of  child  abuse  and  neglect;  to 
support  pilot  projects  for  responding  to  child  sexual  abuse  cases;  to 
establish  parent  aide  and  self-help  programs;  to  recruit  and  train 
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volunteers;  and  to  develop  statewide  crisis  hotlines  and  public 
awareness  campaigns. 

The  Adoption  Opportunities  program  eliminates  barriers  to  adop- 
tion and  helps  to  find  permanent  homes  for  children  who  would 
benefit  by  adoption,  particularly  children  with  special  needs.  The 
three  major  program  areas  are:  (1)  the  development  and  implemen- 
tation of  a  national  adoption  and  foster  care  data  gathering  and 
analysis  system;  (2)  the  development  and  implementation  of  a  na- 
tional adoption  information  exchange  system;  and  (3)  the  develop- 
ment and  implementation  of  an  adoption  training  and  technical  as- 
sistance program. 

Activities  authorized  by  the  Family  Violence  Prevention  and 
Services  Act,  which  include  the  following: 

Family  violence  prevention  and  services  programs  are  designed 
to  demonstrate  the  effectiveness  of  assisting  States  in  efforts  to  pre- 
vent family  violence  and  to  provide  immediate  shelter  and  related 
assistance  for  victims  of  family  violence  and  their  dependents,  and 
to  provide  for  technical  assistance  and  training  relating  to  family 
violence  programs  to  State,  local  public  agencies  (including  law  en- 
forcement agencies),  nonprofit  private  organizations,  and  persons 
seeking  such  assistance.  About  130  grants  are  awarded  each  year. 

Activities  authorized  by  the  Developmental  Disabilities  and  As- 
sistance and  Bill  of  Rights  Act,  which  include  the  following: 

Funding  for  developmental  disabilities  programs  supports  the  de- 
livery of  services  which  promote  self-sufficiency  and  protect  the 
rights  of  persons  of  all  ages  with  developmental  disabilities.  The 
purpose  is  to  promote  increased  independence,  productivity,  and  in- 
tegration into  the  community  for  this  vulnerable  population.  Devel- 
opmental disabilities  are  defined  as  severe,  chronic  disabilities  at- 
tributed to  mental  or  physical  impairments,  which  cause  substan- 
tial limitations  in  various  areas  of  major  life  activity,  and  result  in 
the  need  for  services  over  an  extended  period  of  time. 

Activities  authorized  by  the  Native  American  Programs  Act, 
which  include  the  following: 

Native  American  programs  provide  financial  assistance  through 
direct  grants  and  interagency  agreements  designed  to  promote 
social  and  economic  self-sufficiency  for  Native  Americans.  Awards 
are  made  to  Federally-recognized  Indian  Tribes,  Alaska  Native  or- 
ganizations and  consortia,  non-Federally-recognized  Tribes,  urban 
and  rural  non-reservation  Native  Americans  and  Native  Hawaiian 
Organizations.  Current  funding  would  support  approximately  220 
individual  projects,  training  and  technical  assistance,  and  research 
and  demonstration  activities. 

Activities  of  the  United  States  Mint,  which  include  the  follow- 
ing: 

The  United  States  Mint  manufactures  coins,  receives  deposits  of 
gold  and  silver  bullion  and  safeguards  the  holdings  of  monetary 
metals.  The  production  of  coins  is  the  major  Mint  activity  and  the 
appropriation  of  $42,930,000  in  fiscal  year  1987  enabled  the  Mint  to 
produce  about  12.6  billion  coins. 

Activities  of  the  White  House  Conference  on  Drug  Abuse  and 
Control,  which  include  the  following: 

The  White  House  Conference  on  Drug  Abuse  and  Control  is  re- 
sponsible for  increasing  public  awareness  of,  and  to  focus  attention 
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on,  various  aspects  of  the  problems  of  drug  abuse  and  control,  and 
for  pooling  information  and  experience  in  order  to  attack  drug 
abuse  vigorously  and  directly  at  all  levels— local.  State,  Federal, 
and  international.  The  Conference  also  assists  in  formulating  strat- 
egy to  control  trafficking  in  controlled  substances  and  to  prevent 
and  treat  drug  abuse.  The  total  appropriation  in  fiscal  year  1987 
was  $5,000,000. 

Termination  Date 

Section  102  of  the  resolution  provides  for  the  continued  availabil- 
ity of  funding  for  programs  covered  by  this  resolution  until  Sep- 
tember 30,  1988,  or  until  the  applicable  regular  appropriations  bill 
is  enacted  into  law. 

The  Committee  emphasizes  that  when  regular  bills  are  signed 
into  law,  the  provisions  of  the  continuing  resolution  automatically 
disengage  and  the  regular  appropriations  Acts  then  become  the 
funding  device.  This  continuing  resolution  in  no  way  precludes  sub- 
sequent enactment  into  law  of  the  regular  appropriations  Acts. 

The  Committee  continues  to  be  dedicated  to  the  principle  of  fi- 
nancing federal  programs  under  the  traditional  authorization  and 
appropriation  process  which  includes  individual  appropriations 
bills.  Therefore,  it  will  continue  its  efforts  to  enact  regular  bills  as 
soon  as  possible. 

Other  Technical  Provisions  of  the  Resolution 

The  accompanjdng  joint  resolution  carries  the  usual  necessary 
technical  provisions  relating  to  obligations  or  expenditures  made 
during  the  duration  of  the  continuing  resolution. 

Deficiency  Apportionment 

Section  105  amends  31  U.S.C.  1515  to  allow  apportionment  on  a 
deficiency  basis  to  the  extent  necessary  to  permit  pajanent  of  such 
pay  increases  granted  pursuant  to  law.  This  makes  executive  and 
military  pay  consistent  with  Wage-rate  pay  increases. 

Codification  Clarification 

Section  106  of  this  resolution  is  a  technical  provision  which 
makes  a  technical  clarification  dealing  with  the  codification  of  mat- 
ters included  within  a  conference  agreement  on  continuing  resolu- 
tions. This  section  provides  that  items  that  were  included  within  a 
continuing  resolution  by  reference  would  be  codified  as  if  they  were 
enacted  into  law.  This  matter  was  brought  to  the  attention  of  the 
Committee  by  the  Law  Revision  Counsel  of  the  House  of  Represent- 
atives. The  Committee  is  undertaking  this  technical  and  clarifying 
action  in  order  to  conform  these  matters  to  longstanding  practices 
followed  by  the  Office  of  the  Law  Revision  Counsel. 

United  States  Information  Agency 

educational  and  cultural  exchange  programs 

A  total  of  $500,000  is  provided  to  the  Seattle  Goodwill  Games  Or- 
ganizing Committee  for  the  purposes  of  conducting  planning  and 
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ment  of  paper  for  currencyj  securities  or  passports.  Any  foreign 
corporation  or  government  owned  enterprise  can  successfully  bid 
on  a  contract  for  manufacturing  this  paper. 

This  amendment  would  restrict  the  procurement  to  American 
manufacturers  located  in  the  United  States,  An  escape  clause  is 
also  included  in  the  event  no  domestic  supplier  is  available  to  man- 
ufacture the  paper.  In  the  case  of  currency  and  government  securi- 
ties, the  Secretary  of  the  Treasury  is  authorized  to  waive  the  Buy 
American  requirement  if  no  domestic  supplier  exists  and  if  a  deter- 
mination is  published  in  the  Federal  Register  stating  reasons  for 
such  a  waiver. 

In  publishing  the  flndingg  in  the  Federal  Register,  the  Secretary 
must  state  the  specific  reasons  for  the  determination^  and  it  should 
not  be  a  pro  forma  finding.  The  Secretary  must  state  the  specific 
and  particular  facts  that  led  to  his  finding  for  the  particular  con- 
tract awarded  to  a  foreign  bidder,  A  determination  shall  be  made 
by  the  Secretary  under  subsection  (a)  only  if  there  are  no  qualified 
bidders  for  the  contract,  as  defined  by  this  section. 

In  the  case  of  procuring  paper  for  U.S.  passports,  the  require- 
ment for  a  domestic  manufacturer  may  be  waived  if  the  Public 
Printer  makes  a  determination  which  is  approved  by  the  Joint 
Committee  on  Printing  pursuant  to  44  U.S.C.  512. 

For  the  purposes  of  subsection  (a),  the  term  "manufacture"  is  de- 
fined as  those  processes  necessary  to  prepare  and  transform  the 
basic  fibrous  raw  materials  (for  example  cotton  and  linen)  to  a  fin- 
ished paper  substrate. 

Federal  Back  Pay 

The  purpose  of  this  section  is  to  provide  full  compensation  to 
Federal  employees  who  bring  valid  claims  for  back  pay  by  granting 
a  right  to  collect  interest  on  awards  under  the  Back  Pay  Act  of 
1966,  This  provision  to  grant  interest  on  back  pay  shall  apply  in 
full  to  all  members  of  the  plaintiff  classes  certified  by  the  courts  in 
Karamatsu  v.  U.S.,  No.  224-85C  (U.S.  Claims  Court)  and  Alaniz  v. 
Office  of  Personnel  Management,  et  al,  No.  A81-072  Civ.  (U.S.D.C. 
for  the  District  of  Alaska) 

Social  Security  Facility  in  Wilkes  Barre,  Pennsylvania 

The  Committee  is  concerned  about  the  delay  in  constructing  a  fa- 
cility for  the  Social  Security  Administration  in  Wilkes  Barre,  Penn- 
sylvania, for  which  funds  have  already  been  made  available. 

The  Committee  directs  the  General  Services  Administration  to 
initiate  as  soon  as  possible  the  planning  process  necessary  to  design 
and  construct  that  facility,  and  to  report  to  the  Committee  on  the 
progress  of  that  project. 

Civilian  Pay 

Section  132  provides  authority  for  a  civilian  pay  raise  of  3  per- 
cent— which  is  consistent  with  the  Congressional  Budget  Resolu- 
tion for  FY  1988.  This  language  is  offered  in  lieu  of  the  amount 
proposed  by  the  President. 


Calendar  No.  465 

{Report 
100-238 


IOQth  Congress  \  SENATE  {  Report 


CONTINUING  APPROPRIATIONS.  1988 


December  8. 1987.— Ordered  to  be  printed 


Mr.  Stennis,  irom  the  Committee  on  Appropriations, 
submitted  the  following 

REPORT 

fx©  accompany  H.  J.  Res.  395] 

The  Committee  on  Appropriations,  to  which  was  referred  the  joint 
resolution  (HJ.  Res.  395)  making  continuing  appropriations  for  ^scal 
year  1988, -and  for  other  purposes,  reports  the  same  to  the  Senate  with 
amendments  and  presents  herewidi  information  relative  to  the  recom- 
mended joint  resolution. 

INTRODUCTION 

The  Committee  on  Appropriations  recommends  various  amendments 
which  strike  House  text  and  inserts  new  language  to  reflect  action  taken 
by  the  Senate  or  the  Committee  on  the  13  regular  appropriations  bills 
and  to  conform  with  the  summit  agreement  on  deficit  reduction  of 
November  20,  1987. 

This  continuing  resolution  provides  full-year  funding— through  Sep- 
tember 30,  1988 — for  all  13  regular  appropriations  bills.  Upon  enact- 
ment into  law  of  any  of  these  bills,  the  relevant  provisions  of  this  con- 
tinuing resolution  will  cease  to  apply,  and  the  regular  bill  will  become 
the  funding  device. 

The  Committee  on  Appropriations  has  previously  reported  all  13 
regular  appropriations  bills  to  provide  funding  for  the  fiscal  year  begin- 
ning on  October  1,  1987.  The  Senate  has  considered  and  passed  all  10 
of  these  bills  which  passed  the  House:  the  fiscal  year  1988  Treasury- 
Postal  Service,  Legislative  Branch,  District  of  Columbia,  Interior,  Labor- 
HHS-Education,  HUD- Independent  Agencies,  Commerce-Justice-State, 
Military  Construction,  Transportation,  and  Energy-Water  Development 
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appropriations  bills.  The  remaining  three  regular  appropriations  bills 
have  not  passed  the  House,  but  original  Senate  bills  have  been  reported 
by  the  Committee.  These  include  the  fiscal  year  1988  Agriculture,  De- 
fense, and  Foreign  Assistance  appropriations  bills. 

The  following  table  reflects  the  current  status  of  the  13  appropria- 
tions bills  as  passed  by  or  reported  to  the  Senate  as  compared  to  the 
President's  fiscal  year  1988  request: 
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The  most  recent  action  of  the  Senate  or  the  Committee  with  respect 
to  each  appropriations  bill  is  reflected  in  the  spending  levels  recom- 
mended by  the  Committee  in  this  resolution.  The  Defense,  Foreign  As- 
sistance, and  Military  Construction  appropriations  bills  are  fully  consis- 
tent with  the  summit  agreement  on  deficit  reduction  of  November  20, 
1987.  The  Committee  points  out  that  each  of  the  10  bills  containing 
domestic  discretionary  appropriations  is  within  its  section  302(b)  alloca- 
tion pursuant  to  the  Congressional  Budget  Act  of  1974,  as  amended, 
under  the  concurrent  resolution  on  die  budget  for  fiscal  year  1988  (S. 
Con.  Res.  93).  However,  the  summit  agreement  on  deficit  reduction 
entered  into  on  November  20,  1987,  between  the  congressional  leader- 
ship and  the  executive  branch  requires  a  $2,600,000,000  reduction  in 
nondefense  discretionary  programs  in  these  appropriations  bills.  The 
Committee  has  imposed  this  additional  reduction  by  adjusting  the  10 
Senate  bills  as  shown  in  the  following  table: 


CX)NTINUING  RESOLUTION 


ADJUSTMENTS  TO  SENATE  PASSED  AND  REPORTED  BILLS 


[In  billions  of  dollars] 


Subcommittee 


Budget 
aujthority 


Outlays 


Agriculture,  Rural  Development,  and  Related  Agencies 

Commerce.  Justice,  State,  Judiciary  ^  

District  of  Columbia  

Energy  and  Water  Development  

HUD-lndependent  Agencies  

Interior  

Labor,  Health  and  Human  Services,  and  Education  

Legislative  

Transportation  

Treasury,  Postal  Service,  and  General  Government  


-0.26 
+  .12 
-.01 
-.16 
-.71 
-.17 
-.67 
-.03 
-.18 
-.06 


-0.23 
-.06 
-.02 
-.22 
-.68 
-.24 
-.70 
-.06 
-.34 
-.09 


Total, 


-2.12 


-2.64 


^Net  of  domsstic  and  rntemational  adjustments. 
NOTE:  Detail  may  not  add  to  totals  due  to  rounding. 


This  measure,  containing  all  13  appropriations  bills,  complies  witii  die 
summit  agreement  on  deficit  reduction  as  shown  in  the  detailed  table 
which  follows: 


SENATE  CONTINUING  RESOLUTION  COMPARED  TO  BUDGET  SUMMIT  AGREEMENT 

[In  billions  of  dollars] 


Senate  continuing 
resolution  bill  Budget  summit 


Fiscal  year  1988  CBO  discretionary       New  budget  New  budget 

Grawnm-Rudman-Hoiltngs  estimates  auttiority  Outlays  authority  Outlays 


FUNCTION  050— NATIONAL 
DEFENSE 


Energy  and  Water  Developnr)ent.... 

HUD  Independent  Agencies  

Treasury,    Postal    Service,  and 
General  Government  

276.11 
8.50 
7.75 
.36 

.01 

162.44  

2.37  

5.04  

.28  

.01  

Subtotal,  function  050  ap- 

propriations   

292.72 

170.14  

Other  mandatory  items  

-.72 

115.99  

-.73.  

Total,  function  050    292.00  285.40  292.0  285.4 


FUNCTION  150— INTERNATIONAL 
AFFAIRS 

Foreign  Assistance   13.04  5.32 

Agriculture,    Rural  Development 

and  Related  Agencies   1.06  1.35 

Commerce,  Justice,  State,  Judici- 
ary  3.74  2.77, 

Labor,  Health  and  Human  Serv- 
ices, and  Education   .01  


Subtotal,    International  af- 
fairs appropriations  

Prior-year  outlays  

Total,  function  150  


17.85 

9.43  

7.11 

17.85 

16.54 

17.8 

16.5 

DOMESTIC 
Agriculture.    Rural  Development 


and  Related.  Agencies   15.ll  6.33 

Commerce,  Justice.  State,  Judici- 
ary  10.43  8.03 

District  of  Columbia   0.56  0.55 

Energy  and  Water  Development  ...  9.31  5.91 

HUD- Independent  Agencies   40.87  18  46 

Interior   9.79  6.66 

Labor,  Health  and  Human  Serv- 
ices, and  Education   38.26  19.20 

Legislative   1.77  1.56 

Transportation   10.52  9.18 


See  footnote  at  end  of  table. 
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SENATE  CONTINUING  RESOLUTION  COMPARED  TO  BUDGET  SUMMIT  AGREEMENT-Con. 

[in  billions  of  dollars] 

Senate  continuing 
resolution  bill  Budget  summit 

Fiscal  year  1988  CBO  discretionary       New  budget  New  budget 

Gramm-Rudman-Hollings  estimates  auttnority  CXjtlays  authority  Outlays 


DOMESTIC— Continued 

Treasury,    Postal    Service,  and 

General  Government   8.49  6.94  

Subtotal,   domestic  appro- 
priations  145.09  82.82  

Prior-year  outlays   77.43  

Total,  domestic   145.09  160.25            145.1  160.3 

Subtotal,     domestic  and 

function  150   162.94  176.79  


includes  mandatory  appropnations. 

NOTE:  Detail  may  not  add  to  total  due  to  rounding;  estimates  of  new  outlays  consistent  with  Gramm- 
Rudman-Hollings  estimates. 

LEVELS  OF  FUNDING  UNDER  THE  RESOLUTION 

Sections  101(a)  through  (m)  set  forth  the  levels  of  funding  recom- 
mended for  each  of  the  appropriations  bills  covered  by  this  continuing 
resolution.  The  level  of  ftinding  recommended  for  each  bill  is  as  fol- 
lows: 

Commerce,  Justice,  and  State,  the  Judiciary,  and  Related 

Agencies 

Section  101(a)  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  2763)  as  passed  by  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (H.R.  2763)  as  passed  by  the  Senate  on 
October  15,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-182)  accompany- 
ing H.R.  2763. 

Defense 

Section  101(b)  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  3576)  as  reported  to  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (S.  1923)  as  reported  to  the  Senate  on 
December  4,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-235)  accompany- 
ing S.  1923. 
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District  of  Columbia 

Section  101(c)  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  2713)  as  passed  by  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (H.R.  2713)  as  passed  by  the  Senate  on 
September  30,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-162)  accompany- 
ing H.R.  2713. 

Energy  and  Water  Development 

Section  101(d)  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  2700)  as  passed  by  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (H.R.  2700)  as  passed  by  the  Senate  on 
November  18,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-159)  accompany- 
ing H.R.  2700. 

Forhgn  Assistance  and  Related  Programs 

Section  101(e)  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  3186)  as  reported  to  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (S.  1924)  as  reported  to  the  Senate  on 
December  4,  1987,  as  adjusted  to  adhere  to  tiie  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-236)  accompany- 
ing S.  1924. 

Housing  and  Urban  Development — Indepent)ent  Agencies 

Section  101(0  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  2783)  as  passed  by  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (H.R.  2783)  as  passed  by  the  Senate  on 
October  15,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-192)  accompany- 
ing H.R.  2783. 

Interior  and  Related  Agencies 

Section  101(g)  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  2712)  as  passed  by  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (H.R.  2712)  as  passed  by  the  Senate  on 
September  30,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987, 
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summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-165)  accompany- 
ing H.R.  2712. 

Labor,  Health  and  Human  Services,  and  Education,  and 
Related  Agencies 

Section  101(h)  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  3058)  as  passed  by  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (H.R.  3058)  as  passed  by  the  Senate  on 
October  14,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987. 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-189)  accompany- 
ing H.R.  3058. 

Legislative  Branch 

Section  lOl(i)  deletes  House  language  establishing  the  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  2714)  as  passed  by  die  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (H.R.  2714)  as  passed  by  tiie  Senate  on 
September  30,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept.  100-158)  accompany- 
ing H.R.  2714. 

Military  CoNSTRUcnoN 

Section  101(j)  deletes  House  language  establishing  tiie  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  2906)  as  passed  by  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (H.R.  2906)  as  passed  by  the  Senate  on 
October  27,  1987,  as  adjusted  to  adhere  to  die  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  die  Senate  report  (S.  Rept.  lOQ-200)  accompany- 
ing H.R.  2906. 

Agriculture,  Rural  Development,  and  Related  Agenqes 

Section  lOl(k)  deletes  House  language  establishing  die  rate  for  opera- 
tions as  that  provided  in  the  regular  fiscal  year  1988  appropriations  bill 
(H.R.  3520)  as  reported  to  the  House,  and  instead  inserts  the  rate  for 
operations  provided  in  the  bill  (S.  1800)  as  reported  to  the  Senate  on 
October  16,  1987,  as  adjusted  to  adhere  to  the  November  20,  1987, 
summit  agreement  on  deficit  reduction.  The  Committee  includes  in  its 
entirety,  by  reference,  the  Senate  report  (S.  Rept  100-203)  accompany- 
ing S.  1800. 
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PROHiBrnoN  ON  Executive  Level  V  Salary  Increase 

Section  109  prohibits  increasing  the  rate  of  salary  or  basic  pay  for 
any  office  or  position  in  the  legislative,  judicial,  or  executive  branch  or 
in  the  government  of  the  District  of  Columbia  to  a  rate  which  is  equal 
to  or  greater  than  that  for  level  V  of  the  Executive  Schedule  for  that 
office  or  position  as  of  September  30,  1987.  This  provision  is  the  same 
as  that  adopted  by  the  House  of  Representatives  which,  in  effect, 
prohibits  pay  increases  for  Members  of  Congress,  judges,  and  senior 
members  of  the  executive  branch  and  District  of  Columbia  government. 

OTHER  PROVISIONS 

The  Committee  also  wishes  to  express  the  following  views  regarding 
the  continuing  resolution. 

Labor,  Health  and  Human  Services,  and  Education,  and  Related 

Agenqes 

Department  of  Labor 

occupational  safety  and  health  administration 

On  October  22,  1987,  the  Occupational  Safety  and  Health  Adminis- 
tration [OSHAj  issued  a  report  on  the  collapse  of  the  L' Ambiance  Plaza 
apartment  in  Bridgeport,  CT,  on  April  28,  1987.  The  Committee  is 
concerned  that  more  aggressive  OSHA  Held  inspections  are  necessary  to 
prevent  such  accidents  in  the  future.  Therefore,  the  Committee  directs 
OSHA  to  review  its  targeting  procedures  for  the  construction  of  new 
buildings  and  report  to  the  Committees  on  Appropriations  of  the  House 
and  Senate  no  later  than  February  1,  1988,  on  the  adequacy  of  OSHA's 
field  inspections  on  new  construction  projects. 

Department  of  Health  and  Human  Services 

The  Committee  is  very  concerned  about  the  increasing  number  of  in- 
fants who  are  bom  addicted  to  drugs  used  by  their  mothers  during 
pregnancy.  To  address  this  concern,  the  Committee  urges  the  Secretary 
of  the  Department  of  Health  and  Human  Services  to  consider  establish- 
ing demonstration  programs  for  women  of  child-bearing  age  who  have 
alcohol  or  drug  abuse  problems  to  encourage  treatment  of  their  sub- 
stance abuse  prior  to  their  becoming  pregnant  or  during  their  preg- 
nancy. To  the  extent  possible,  such  demonstrations  should  provide  or 
coordinate  the  following  services:  assessment,  evaluation,  and  referral; 
prenatal  care  and  substance  abuse  treatment;  vocational  services;  and 
child  care. 
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Mr.  Whitten,  from  the  committee  of  conference, 
submitted  the  following 


The  Committee  of  Conference  on  the  disagreeing  votes  of  the  two 
Houses  on  the  amendments  of  the  Senate  to  the  joint  resolution 
(H.J.  Res.  395)  "making  further  continuing  appropriations  for  the 
fiscal  year  ending  September  30,  1988,  and  for  other  purposes," 
having  met,  after  full  and  free  conference,  have  agreed  to  recom- 
mend and  do  recommend  to  their  respective  Houses  as  follows: 

That  the  Senate  recede  from  its  amendments  numbered  16,  52, 
53,  54,  55,  56,  58,  59,  60,  61,  62,  63,  64,  65,  66,  67,  68,  69,  70,  71,  72, 
73,  74,  75,  76,  77,  78,  83,  84,  86,  87,  88,  89,  90,  91,  92,  93,  94,  96,  97, 
98,  99,  100,  101,  102,  103,  104,  105,  106,  107, 108,  109,  and  110. 

That  the  House  recede  from  its  disagreement  to  the  amendments 
of  the  Senate  numbered  19,  20,  21,  22,  23,  24,  25,  26,  27,  28,  29,  30, 
31,  32,  33,  34,  35,  36,  37,  38,  39,  40,  41,  42,  43,  45,  46,  47,  48,  50,  79, 
82,  85,  and  95,  and  agree  to  the  same. 

Amendment  numbered  1: 

That  the  House  recede  from  its  disagreement  to  the  amendment 
of  the  Senate  numbered  1,  and  agree  to  the  same  with  an  amend- 
ment, as  follows: 

Restore  the  matter  stricken  by  said  amendment,  amended  to 
read  as  follows: 

Sec.  1.  Because  the  spending  levels  included  in  this  Resolution 
achieve  the  deficit  reduction  targets  of  the  Economic  Summit,  se- 
questration is  no  longer  necessary.  Therefore: 

(a)  Upon  the  enactment  of  this  Resolution  the  orders  issued  by  the 
President,  on  October  20,  1987,  and  November  20,  1987,  pursuant  to 
section  252  of  the  Balanced  Budget  and  Emergency  Deficit  Control 
Act  of  1985,  as  amended,  are  hereby  rescinded. 
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construction,  operation,  costs,  and  payments  to  cost-sharing  entities 
as  provided  in  appropriate  cost-sharing  contracts  or  agreements:  Pro- 
vided further,  That  the  remainder  of  revenues  after  the  making  of 
such  payments  shall  be  covered  into  the  Treasury  as  miscellaneous 
receipts:  Provided  further,  That  any  contract,  agreement,  or  provi- 
sion thereof  entered  into  by  the  Secretary  pursuant  to  this  authority 
shall  not  be  executed  prior  to  the  expiration  of  SO  calendar  days  (not 
including  any  day  in  which  either  House  of  Congress  is  not  in  ses- 
sion because  of  adjournment  of  more  than  three  calendar  days  to  a 
day  certain)  from  the  receipt  by  the  Speaker  of  the  House  of  Repre- 
sentatives and  the  President  of  the  Senate  of  a  full  and  comprehen- 
sive report  on  such  project,  including  the  facts  and  circumstances 
relied  upon  in  support  of  the  proposed  project. 

The  Secretary  of  Energy  may  transfer  to  the  Emergency  Prepared- 
ness appropriation  such  funds  as  are  necessary  to  meet  any  unfore- 
seen emergency  needs  from  any  funds  available  to  the  Department  of 
Energy  from  this  Act 

DEPARTMENT  OF  HEALTH  AND  HUMAN  SER  VICES 

Health  Resources  and  Services  Administration 

indian  health  services 

For  expenses  necessary  to  carry  out  the  Act  of  August  5,  1954  (68 
Stat.  67%),  the  Indian  Self-Determination  Act,  the  Indian  Health 
Care  Improvement  Act,  and  titles  III  and  XXI  and  sections  208  and 
338G  of  the  Public  Health  Service  Act  with  respect  to  the  Indian 
Health  Service,  including  hire  of  passenger  motor  vehicles  and  air- 
craft; purchase  of  reprints;  purchase  and  erection  of  portable  build- 
ings; payments  for  telephone  service  in  private  residences  in  the 
field,  when  authorized  under  regulations  approved  by  the  Secretary; 
$943,297,000  together  with  payments  received  during  the  fiscal  year 
pursuant  to  42  U.S.C  300cc-2  for  services  furnished  by  the  Indian 
Health  Service:  l^vided.  That  notwithstanding  any  other  law  or 
regulation,  funds  transferred  from  the  Department  of  Housing  and 
Urban  Development  to  the  Indian  Health  Service  shall  be  adminis- 
tered under  Public  Law  86-121  (the  Indian  Sanitation  Facilities 
Act):  Provided  further,  That  funds  made  available  to  tribes  and 
tribal  organizations  through  grants  and  contracts  authorized  by  the 
Indian  Self-Determination  and  Education  Assistance  Act  of  1975 
(88  Stat.  2203;  25  U.S.C  450),  shall  remain  available  until  Septem- 
ber 30,  1989;  and  $15,000,000  shall  remain  available  until  expended, 
for  the  Indian  Catastrophic  Health  Emergency  Fund  and  contract 
medical  care:  Provided  further.  That  of  the  funds  provided, 
$2,000,000  shall  be  used  to  carry  out  a  loan  repayment  program 
under  which  Federal,  State,  and  commercial-type  educational  loans 
for  physicians  and  other  health  professionals  will  be  repaid  at  a 
rate  not  to  exceed  $25,000  per  year  of  obligated  service  in  return  for 
full-time  clinical  service  in  the  Indian  Health  Service.  Each  indi- 
vidual participating  in  this  program  must  sign  and  submit  to  the 
Secretary  a  written  contract  to  accept  repayment  of  educational 
loans  and  to  serve  for  the  applicable  period  of  service  in  the  Indian 
Health  Service:  Provided  further,  That  funds  provided  in  this  Act 
may  be  used  for  one-year  contracts  and  grants  which  are  to  be  per- 
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formed  in  two  fiscal  years,  so  long  as  the  total  obligation  is  recorded 
in  the  year  for  which  the  funds  are  appropriated:  Provided  further. 
That  the  amounts  collected  by  the  Secretary  of  Health  and  Human 
Services  under  the  authority  of  title  IV  of  the  Indian  Health  Care 
Improvement  Act  shall  be  available  until  September  SO,  1989  for  the 
purpose  of  achieving  compliance  with  the  applicable  conditions  and 
requirements  of  titles  XVIII  and  XIX  of  the  Social  Security  Act  (ex- 
clusive of  planning,  design,  construction  of  new  facilities,  or  major 
renovation  of  existing  Indian  Health  Service  facilities):  Provided 
further.  That  of  the  funds  provided,  $2,500,000  shall  remain  avail- 
able until  expended,  for  the  establishment  of  an  Indian  Self-Deter- 
mination  Fund,  which  shall  be  available  for  the  transitional  costs 
of  initial  or  expanded  tribal  contracts,  grants  or  cooperative  agree- 
ments with  the  Indian  Health  Service  under  the  provisions  of  the 
Indian  Self  Determination  Act:  Provided  further.  That  funding  con- 
tained herein,  and  in  any  earlier  appropriations  Acts  for  scholar- 
ship programs  under  section  103  of  the  Indian  Health  Care  Improve- 
ment Act  and  section  SSSG  of  the  Public  Health  Service  Act  with 
respect  to  the  Indian  Health  Service  shall  remain  available  for  ex- 
penditure until  September  SO,  1989. 

INDIAN  HEALTH  FACILITIES 

For  construction,  major  repair,  improvement,  and  equipment  of 
health  and  related  auxiliary  facilities,  including  quarters  for  per- 
sonnel; preparation  of  plans,  specifications,  and  drawings;  acquisi- 
tion of  sites,  purchase  and  erection  of  portable  buildings,  purchases 
of  trailers;  and  for  provision  of  domestic  and  community  sanitation 
facilities  for  Indians,  as  authorized  by  section  7  of  the  Act  of 
August  5,  1954.  (J^2  U.SC  2004a),  the  Indian  Self-Determination  Act 
and  the  Indian  Health  Care  Improvement  Act,  $62,511,000,  to 
remain  available  until  expended. 

ADMINISTRATIVE  PROVISIONS,  INDIAN  HEALTH  SERVICE 

Appropriations  in  this  Act  to  the  Indian  Health  Service,  available 
for  salaries  and  expenses,  shall  be  available  for  services  as  author- 
ized by  5  U.S.C  SI 09  but  at  rates  not  to  exceed  the  per  diem  equiva- 
lent to  the  rate  for  GS-18,  and  for  uniforms  or  allowances  therefor 
as  authorized  by  law  (5  U.S.C.  5901-5902),  and  for  expenses  of  at- 
tendance at  meetings  which  are  concerned  with  the  functions  or  ac- 
tivities for  which  the  appropriation  is  made  or  which  will  contrib- 
ute to  improved  conduct,  supervision,  or  management  of  those  func- 
tions or  activities:  Provided,  That  none  of  the  funds  appropriated 
under  this  Act  to  the  Indian  Health  Service  shall  be  available  for 
the  initial  lease  of  permanent  structures  without  advance  provision 
therefor  in  appropriations  Acts:  Provided  further.  That  non  Indian 
patients  may  be  extended  health  care  at  all  Indian  Health  Service 
facilities,  if  such  care  can  be  extended  without  impairing  the  ability 
of  the  Indian  Health  Service  to  fulfill  its  responsibility  to  provide 
health  care  to  Indians  served  by  such  facilities  and  subject  to  such 
reasonable  charges  as  the  Secretary  of  Health  and  Human  Services 
shall  prescribe,  the  proceeds  of  which,  together  with  funds  recovered 
under  the  Federal  Medical  Care  Recovery  Act  (42  U.S.C  2651-5S), 
shall  be  deposited  in  the  fund  established  by  sections  401  and  402  of 
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General  Provisions 

Sec.  101.  Appropriations  in  this  Act  available  for  salaries  and  ex- 
penses shall  be  available  for  supplies,  services,  and  rental  of  confer- 
ence space  within  the  District  of  Columbia,  as  the  Secretary  of 
Labor  shall  deem  necessary  for  settlement  of  labor-management  dis- 
putes. 

Sec.  102.  None  of  the  funds  appropriated  under  this  Act  shall  be 
used  to  grant  variances,  interim  orders  or  letters  of  clarification  to 
employers  which  will  allow  exposure  of  workers  to  chemicals  or 
other  workplace  hazards  in  excess  of  existing  Occupational  Safety 
and  Health  Administration  standards  for  the  purpose  of  conducting 
experiments  on  workers  health  or  safety. 

Sec.  103.  None  of  the  funds  appropriated  in  this  Act  shall  be  obli- 
gated or  expended  for  the  purpose  of  closing  any  Job  Corps  Center 
operating  under  part  B  of  title  IV  of  the  Job  Training  Partnership 
Act  prior  to  January  1,  1989. 

Sec.  104'  Notwithstanding  any  other  provision  of  this  Act,  no 
funds  appropriated  by  this  Act  may  be  used  to  execute  or  carry  out 
any  contract  with  a  non-governmental  entity  to  administer  or 
manage  a  Civilian  Conservation  Center  of  the  Job  Corps  which  was 
not  under  such  a  contract  as  of  September  1,  1984. 

Sec.  105.  None  of  the  funds  appropriated  in  this  Act  shall  be  used 
by  the  Job  Corps  program  to  pay  the  expenses  of  legal  counsel  or  rep- 
resentation in  any  criminal  case  or  proceeding  for  a  Job  Corps  par- 
ticipant, unless  certified  to  and  approved  by  the  Secretary  of  Labor 
that  a  public  defender  is  not  available. 

This  title  may  be  cited  as  the  "Department  of  Labor  Appropria- 
tions Act,  1988". 

TITLE  II— DEPARTMENT  OF  HEALTH  AND  HUMAN 
SERVICES 

Health  Resources  and  Services  Administration 

health  resources  and  services 

For  carrying  out  titles  III,  VI,  VII,  VIII,  X,  XVI,  and  XXIII  of 
the  Public  Health  Service  Act,  section  427(a)  of  the  Federal  Coal 
Mine  Health  and  Safety  Act,  title  V  of  the  Social  Security  Act,  and 
the  Stewart  B.  McKinney  Homeless  Assistance  Act,  $1,551,478,000, 
of  which  not  to  exceed  $718,000  to  remain  available  until  expended, 
shall  be  available  for  renovating  the  Gillis  W.  Long  Hansen 's  Dis- 
ease Center,  42  U.S.C.  2k7e,  and  of  which  $96,000  shall  remain 
available  until  expended  for  interest  subsidies  on  loan  guarantees 
made  prior  to  fiscal  year  1981  under  part  B  of  title  VII  of  the  Public 
Health  Service  Act,  and  of  which  $6,702,000  shall  be  made  avail- 
able until  expended  to  make  grants  under  section  1610(b)  of  the 
Public  Health  Service  Act  for  renovation  or  construction  of  non- 
acute  care  intermediate  and  long  term  care  facilities  for  AIDS  pa- 
tients: Provided,  That  grants  made  under  the  Excellence  in  Minority 
Health  Education  and  Care  Act  shall  be  awarded  competitively 
and,  notwithstanding  section  788A,  any  university  which  awards  a 
graduate  degree  in  the  health  professions  and  which  has  a  majority 
enrollment  of  minority  students  shall  be  eligible  to  apply  and  com- 
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pete  for  a  grant:  Provided  further,  That  the  total  principal  amount 
of  Federal  loan  insurance  available  under  section  728  of  the  Public 
Health  Service  Act  during  fiscal  year  1988  shall  be  granted  by  the 
Secretary  of  Health  and  Human  Services  without  regard  to  any  ap- 
portionment or  other  similar  limitation:  Provided  further.  That 
when  the  Department  of  Health  and  Human  Services  administers  or 
operates  an  employee  health  program  for  any  Federal  department  or 
agency,  payment  for  the  full  estimated  cost  shall  be  made  by  way  of 
reimbursement  or  in  advances  to  this  appropriation. 

For  carrying  out  subpart  2  of  part  A  of  title  XIX  of  the  Public 
Health  Service  Act,  $4,787,000  to  be  available  June  1,  1988, 

MEDICAL  FACILITIES  GUARANTEE  AND  LOAN  FUND 
FEDERAL  INTEREST  SUBSIDIES  FOR  MEDICAL  FACILITIES 

For  carrying  out  subsections  (d)  and  (e)  of  section  1602  of  the 
Public  Health  Service  Act,  $22,000,000,  together  with  any  amounts 
received  by  the  Secretary  in  connection  with  loans  and  loan  guaran- 
tees under  title  VI  of  the  Public  Health  Service  Act,  to  be  available 
without  fiscal  year  limitation  for  the  payment  of  interest  subsidies. 
During  the  fiscal  year,  no  commitments  for  direct  loans  or  loan 
guarantees  shall  be  made. 

Centers  for  Disease  Control 

disease  control,  research,  and  training 

To  carry  out  titles  III,  XVII,  and  XIX  and  section  1102  of  the 
Public  Health  Service  Act,  sections  101,  102,  103,  201,  202,  and  203 
of  the  Federal  Mine  Safety  and  Health  Act  of  1977,  and  sections  20, 
21,,  and  22  of  the  Occupational  Safety  and  Health  Act  of  1970;  in- 
cluding insurance  of  official  motor  vehicles  in  foreign  countries; 
and  hire,  maintenance,  and  operation  of  aircraft,  $771,772,000,  of 
which  $1,915,000  shall  remain  available  until  expended  for  equip- 
ment and  construction  and  renovation  of  facilities:  Provided,  That 
training  shall  be  maxie  subject  to  reimbursement  or  advances  to  this 
appropriation  for  not  in  excess  of  the  full  cost  of  such  training:  Pro- 
vided further.  That  funds  appropriated  under  this  heading  shall  be 
available  for  payment  of  the  costs  of  medical  care,  related  expenses, 
and  burial  expenses  hereafter  incurred  by  or  on  behalf  of  any  person 
who  had  participated  in  the  study  of  untreated  syphilis  initiated  in 
Tuskegee,  Alabama,  in  1932,  in  such  amounts  and  subject  to  such 
terms  and  conditions  as  prescribed  by  the  Secretary  of  Health  and 
Human  Services  and  for  payment,  in  such  amounts  and  subject  to 
such  terms  and  conditions,  of  such  costs  and  expenses  hereafter  in- 
curred by  or  on  behalf  of  such  person's  wife  or  offspring  determined 
by  the  Secretary  to  have  suffered  injury  or  disease  from  syphilis  con- 
tracted from  such  person:  Provided  further,  That  collections  from 
user  fees,  including  collections  from  training  and  reimbursements 
and  advances  for  the  full  cost  of  proficiency  testing  of  private  clini- 
cal laboratories,  may  be  credited  to  this  appropriation:  Provided  fur- 
ther. That  the  General  Services  Administration  is  directed  to  con- 
struct under  their  lease  purchase  authority,  a  100,000  net  sq.  ft. 
office  building  at  the  CDC  Cliftpn  Road  site  in  Atlanta,  Georgia 
and  the  laboratory  facility  in  Chamblee,  Georgia,  designed  with  the 
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amounts  authorized  by  titles  XVIII  and  XIX  of  the  Social  Security 
Act.  This  maximum  amount  shall  not  include  Federal  funds  appro- 
priated to  the  District  of  Columbia  under  'Federal  Payment  to  the 
District  of  Columbia "  and  payments  made  pursuant  to  section  9(c) 
of  Public  Law  98-621.  Amounts  chargeable  to  and  available  from 
Federal  sources  for  inpatient  and  outpatient  services  provided 
through  Saint  Elizabeths  Hospital  as  authorized  by  24  U.S.C  191, 
196,  211  212,  222,  253,  and  324;  31  U.S.C.  1535;  and  42  U.S.C.  249 
and  251  shall  not  exceed  the  estimated  total  cost  of  such  services  as 
computed  using  only  the  proportionate  amount  of  the  direct  Federal 
subsidy  appropriated  under  this  heading. 

Office  of  Assistant  Secretary  for  Health 

public  health  service  management 

For  the  expenses  necessary  for  the  Office  of  the  Assistant  Secretary 
for  Health  and  for  carrying  out  titles  III,  XVII,  and  XX  of  the 
Public  Health  Service  Act,  $106,737,000,  together  with  not  to  exceed 
$1,005,000  to  be  transferred  and  expended  as  authorized  by  section 
201(g)  of  the  Social  Security  Act  from  the  Federal  Hospital  Insur- 
ance and  the  Federal  Supplementary  Medical  Insurance  Trust 
Funds  referred  to  therein  and  $1,915,000  to  be  transferred  and  ex- 
pended for  patient  outcome  assessment  research  as  authorized  by 
section  9316  of  Public  Law  99-509,  of  which  $1,245,000  will  come 
from  the  Federal  Hospital  Insurance  Trust  Fund  and  $670,000  will 
come  from  the  Federal  Supplementary  Medical  Insurance  Trust 
Fund,  and,  in  addition,  amounts  received  from  Freedom  of  Informa- 
tion Act  fees,  reimbursable  and  interagency  agreements  and  the  sale 
of  data  tapes  shall  be  credited  to  this  appropriation  and  shall 
remain  available  until  expended:  Provided,  That  in  addition  to 
amounts  provided  herein,  up  to  $15,318,000  shall  be  available  from 
amounts  available  under  section  2313  of  the  Public  Health  Service 
Act,  to  carry  out  the  National  Medical  Expenditure  Survey  and 
$5,827,000  shall  be  available  from  amounts  available  under  section 
2313  of  the  Public  Health  Service  Act,  to  carry  out  the  National 
Health  and  Nutrition  Examination  Survey. 

RETIREMENT  PAY  AND  MEDICAL  BENEFITS  FOR  COMMISSIONED 

OFFICERS 

For  retirement  pay  and  medical  benefits  of  Public  Health  Service 
Commissioned  Officers  as  authorized  by  law,  and  for  payments 
under  the  Retired  Serviceman 's  Family  Protection  Plan  and  Survi- 
vor Benefit  Plan  and  for  medical  care  of  dependents  and  retired  per- 
sonnel under  the  Dependents'  Medical  Care  Act  (10  U.S.C.  ch.  55), 
such  amounts  as  may  be  required  during  the  current  fiscal  year. 

Health  Care  Financing  Administration 

grants  to  states  for  medicaid 

For  carrying  out,  except  as  otherwise  provided,  titles  XI  and  XIX 
of  the  Social  Security  Act,  $22,946,000,000,  to  remain  available  until 
expended. 
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For  making,  after  May  SI,  1988,  payments  to  States  under  title 
XIX  of  the  Social  Security  Act  for  the  last  quarter  of  fiscal  year 
1988  for  unanticipated  costs,  incurred  for  the  current  fiscal  year, 
such  sums  as  may  be  necessary. 

Payment  under  title  XIX  may  be  made  for  any  quarter  beginning 
after  June  SO,  1987,  and  before  October  1,  1988,  with  respect  to  any 
State  plan  or  plan  amendment  in  effect  during  any  such  quarter,  if 
submitted  in,  or  prior  to  such  quarter  and  approved  in  that  or  any 
such  subsequent  quarter. 

For  making  payments  to  States  under  title  XIX  of  the  Social  Se- 
cunty  Act  for  the  first  quarter  of  fiscal  year  1989,  $8,000,000,000,  to 
remain  available  until  expended. 

PAYMENTS  TO  HEALTH  CARE  TRUST  FUNDS 

For  payment  to  the  Federal  Hospital  Insurance  and  the  Federal 
Supplementary  Medical  Insurance  Trust  Funds,  as  provided  under 
sections  217(g)  and  1844  of  the  Social  Security  Act,  sections  lOS(c) 
and  111(d)  of  the  Social  Security  Amendments  of  1965,  and  section 
278(d)  of  Public  Law  97-248,  $25,89S,000,000. 

PROGRAM  MANAGEMENT 

For  carrying  out,  except  as  otherwise  provided,  titles  XI,  XVIII, 
and  XIX  of  the  Social  Secunty  Act,  $98,211,000,  together  with  not 
to  exceed  $1,S7S,585,000  to  be  transferred  to  this  appropriation  as 
authorized  by  section  201(g)  of  the  Social  Security  Act,  from  the  Fed- 
eral Hospital  Insurance  and  the  Federal  Supplementary  Medical  In- 
surance Trust  Funds  referred  to  therein:  Provided,  That 
$105,S14>000  of  said  trust  funds  shall  be  expended  only  to  the  extent 
necessary  to  process  workloads  not  anticipated  in  the  budget  esti- 
mates, including  the  cost  of  administration  of  catastrophic  health 
insurance  if  enacted  into  law,  and  to  meet  unanticipated  costs  of 
agencies  or  organizations  with  which  agreements  have  been  made  to 
participate  in  the  administration  of  title  XVIII  and  after  maximum 
absorption  of  such  costs  within  the  remainder  of  the  existing  limita- 
tion has  been  achieved:  Provided  further,  That  all  funds  derived  in 
accordance  with  SI  U.SC  9701,  are  to  be  credited  to  this  appropria- 
tion. 

Social  Security  Administration 

payments  to  social  security  trust  funds 

For  payment  to  the  Federal  Old-Age  and  Survivors  Insurance  and 
the  Federal  Disability  Insurance  Trust  Funds,  as  provided  under 
sections  201(m),  217(g),  228(g),  and  llSl(bX2)  of  the  Social  Security 
Act  and  section  152  of  Public  Law  98-21,  $105,298,000. 

SPECIAL  BENEFITS  FOR  DISABLED  COAL  MINERS 

For  carrying  out  title  IV  of  the  Federal  Mine  Safety  and  Health 
Act  of  1977,  including  the  payment  of  travel  expenses  on  an  actual 
cost  or  commuted  basis,  to  an  individual,  for  travel  incident  to  med- 
ical examinations,  and  when  travel  of  more  than  75  miles  is  re- 
quired, to  parties,  their  representatives,  and  all  reasonably  necessary 
witnesses  for  travel  within  the  United  States,  Puerto  Rico,  and  the 
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Virgin  Islands,  to  reconsideration  interviews  and  to  proceedings 
before  administrative  law  judges,  $663,452,000,  to  remain  available 
until  expended:  Provided,  That  monthly  benefit  payments  shall  be 
paid  consistent  with  section  215(g)  of  the  Social  Security  Act. 

For  making,  after  July  SI,  of  the  current  fiscal  year  benefit  pay- 
ments to  individuals  under  title  IV  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977,  for  costs  incurred  in  the  current  fiscal  year, 
such  amounts  as  may  be  necessary. 

For  making  benefit  payments  under  title  IV  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  for  the  first  quarter  of  fiscal  year 
1989,  $250,000,000,  to  remain  available  until  expended. 

SUPPLEMENTAL  SECURITY  INCOME  PROGRAM 

For  carrying  out  the  Supplemental  Security  Income  Program,  sec- 
tion 401  of  Public  Law  92-603,  section  212  of  Public  Law  93-66,  as 
amended,  and  section  405  of  Public  Law  95-216,  including  payment 
to  the  social  security  trust  funds  for  administrative  expenses  in- 
curred pursuant  to  section  201(gXl)  of  the  Social  Security  Act, 
$9,535,384,000,  to  remain  available  until  expended:  Provided,  That 
any  portion  of  the  funds  provided  to  a  State  in  the  current  fiscal 
year  and  not  obligated  by  the  State  during  that  year  shall  be  re- 
turned to  the  Treasury. 

For  making,  after  July  31  of  the  current  fiscal  year,  benefit  pay- 
ments to  individuals  under  title  XVI  of  the  Social  Security  Act,  for 
unanticipated  costs  incurred  for  the  current  fiscal  year,  such  sums 
as  may  be  necessary. 

For  carrying  out  the  Supplemental  Security  Income  Program  for 
the  first  quarter  of  fiscal  year  1989,  $3,000,000,000,  to  remain  avail- 
able until  expended. 

LIMITATION  ON  ADMINISTRATIVE  EXPENSES 

For  necessary  expenses,  not  more  than  $3,524,114,000,  may  be  ex- 
pended, as  authorized  by  section  201(gXl)  of  the  Social  Security  Act, 
from  any  one  or  all  of  the  trust  funds  referred  to  therein:  Provided, 
That  travel  expense  payments  under  section  1631(h)  of  such  Act  for 
travel  to  hearings  may  be  made  only  when  travel  of  more  than  sev- 
enty-five miles  is  required:  Provided  further.  That  $47,870,000  of  the 
foregoing  amount  shall  be  apportioned  for  use  only  to  the  extent 
necessary  to  process  workloads  not  anticipated  in  the  budget  esti- 
mates, for  automation  projects  and  their  impact  on  the  work  force, 
and  to  meet  mandatory  increases  in  costs  of  agencies  or  organiza- 
tions with  which  agreements  have  been  made  to  participate  in  the 
administration  of  titles  XVI  and  XVIII  and  section  221  of  the 
Social  Security  Act,  and  after  maximum  absorption  of  such  costs 
within  the  remainder  of  the  existing  limitation  has  been  achieved: 
Provided  further.  That  not  to  exceed  $53,040,000  for  automatic  data 
processing  and  telecommunications  activities  shall  remain  available 
until  expended:  Provided  further.  That  none  of  the  funds  appropri- 
ated by  this  Act  may  be  used  for  the  manufacture,  printing,  or  pro- 
curing of  social  security  cards,  as  provided  in  section  205(cX2XDJ  of 
the  Social  Security  Act,  where  paper  and  other  materials  used  in 
the  manufacture  of  such  cards  are  produced,  manufactured,  or  as- 
sembled outside  of  the  United  States. 
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Family  Support  Administration 

family  support  payments  to  states 

For  making  payments  to  States  or  other  non-Federal  entities, 
except  as  otherwise  provided,  under  titles  I,  IV-A  and  -D,  X,  XI, 
XIV,  and  XVI  of  the  Social  Security  Act  and  the  Act  of  July  5,  1960 
(£4  U.SC,  ch.  9),  $8,6UyS85,000,  to  remain  available  until  expend- 
ed. 

For  making,  after  May  SI  of  the  current  fiscal  year,  payments  to 
States  or  other  non-Federal  entities  under  titles  I,  IV-A  and  -D,  X, 
XIV,  and  XVI  of  the  Social  Security  Act,  for  the  last  three  months 
of  the  current  year  for  unanticipated  costs,  incurred  for  the  current 
fiscal  year,  such  sums  as  may  be  necessary. 

For  making  payments  to  States  or  other  non-Federal  entities 
under  titles  I,  IV-A  and  -D,  X,  XI,  XIV,  and  XVI  of  the  Social  Se- 
cunty  Act,  and  the  Act  of  July  5,  1960  (24  U.S.C,  ch.  9)  for  the  first 
quarter  of  fiscal  year  1989,  $2,500,000,000,  to  remain  available  until 
expended. 

LOW  INCOME  HOME  ENERGY  ASSISTANCE 

For  making  payments  under  title  XXVI  of  the  Omnibus  Budget 
Reconciliation  Act  of  1981,  $1,531,840,000. 

REFUGEE  AND  ENTRANT  ASSISTANCE 

For  making  payments  for  refugee  and  entrant  assistance  activities 
authorized  by  title  IV  of  the  Immigration  and  Nationality  Act  and 
section  501  of  the  Refugee  Education  Assistance  Act  of  1980  (Public 
Law  96-422),  $346,923,000. 

WORK  INCENTIVES 

For  carrying  out  a  work  incentive  program,  as  authorized  by  part 
C  of  title  IV  of  the  Social  Security  Act,  including  registration  of  in- 
dividuals for  such  programs,  and  for  related  child  care  and  other 
supportive  services,  as  authorized  by  section  402(aX19XG)  of  the  Act, 
including  transfer  to  the  Secretary  of  Labor,  as  authorized  by  sec- 
tion 431  of  the  Act,  $92,551,000  which  shall  be  the  maximum 
amount  available  for  transfer  to  the  Secretary  of  Labor  and  to 
which  the  States  may  become  entitled  pursuant  to  section  403(d)  of 
such  Act,  for  these  purposes. 

COMMUNITY  SERVICES  BLOCK  GRANT 

For  making  payments  under  the  Community  Services  Block  Grant 
Act,  section  408  of  Public  Law  99-425  and  the  Stewart  B.  McKinney 
Homeless  Assistance  Act,  $382,290,000  of  which  $18,909,000  shall  be 
for  carrying  out  section  681(a)(2XA),  $3,925,000  shall  be  for  carrying 
out  section  681(aX2XD),  $2,968,000  shall  be  for  carrying  out  section 
681(aX2XE),  $6,319,000  shall  be  for  carrying  out  section  681(aX2XF), 
$239,000  shall  be  for  carrying  out  section  681(aX3),  $2,872,000  shall 
be  for  carrying  out  section  408  of  Public  Law  99-425  and  $2,394,000 
shall  be  for  carrying  out  section  681A  with  respect  to  the  community 
food  and  nutrition  program. 
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PROGRAM  ADMINISTRATION 

For  necessary  administrative  expenses  to  carry  out  titles  I,  IV,  X, 
XI  XIV,  and  XVI  of  the  Social  Security  Act,  the  Act  of  July  5,  1960 
(2i  U.S.C.,  ch.  9),  title  XXVI  of  the  Omnibus  Budget  Reconciliation 
Act  of  1981,  the  Community  Services  Block  Grant  Act,  the  Stewart 
B.  McKinney  Homeless  Assistance  Act,  title  IV  of  the  Immigration 
and  Nationality  Act  and  section  501  of  the  Refugee  Education  As- 
sistance Act  of  1980,  $79,464,000. 

Assistant  Secretary  for  Human  Development  Services 

social  services  block  grant 

For  carrying  out  the  Social  Services  Block  Grant  Act, 
$2,700,000,000. 

HUMAN  DEVELOPMENT  SERVICES 

For  carrying  out,  except  as  otherwise  provided,  the  Runaway  and 
Homeless  Youth  Act,  the  Older  Americans  Act  of  1965,  the  Develop- 
mental Disabilities  Assistance  and  Bill  of  Rights  Act,  the  Child 
Abuse  Prevention  and  Treatment  Act,  section  404  of  Public  Law  98- 
473,  the  Family  Violence  Prevention  and  Services  Act  (title  III  of 
Public  Law  98-457),  the  Native  Americans  Programs  Act,  title  II  of 
Public  Law  95-266  (adoption  opportunities),  title  II  of  the  Chil- 
dren 's  Justice  and  Assistance  Act  of  1986,  chapter  8-D  of  title  VI  of 
the  Omnibus  Budget  Reconciliation  Act  of  1981  (pertaining  to 
grants  to  States  for  planning  and  development  of  dependent  care 
programs),  the  Head  Start  Act,  the  Child  Development  Associate 
Scholarship  Assistance  Act  of  1985,  and  part  B  of  title  IV  and  sec- 
tion 1110  of  the  Social  Secunty  Act,  $2,455,532,000. 

FAMILY  SOCIAL  SERVICES 

For  carrying  out  part  E  of  title  IV  of  the  Social  Security  Act, 
$811,178,000. 

Departmental  Management 
general  departmental  management 

For  necessary  expenses,  not  otherwise  provided,  for  general  depart- 
mental management,  including  hire  of  six  medium  sedans, 
$67,840,000,  together  with  not  to  exceed  $6,702,000  to  be  transferred 
and  expended  as  authorized  by  section  201(gXl)  of  the  Social  Securi- 
ty Act  from  any  one  or  all  of  the  trust  funds  referred  to  therein,  of 
which  $4,308,()00  shall  be  for  construction  and  fixed  equipment  for 
the  Mary  Babb  Randolph  Center  in  West  Virginia. 

OFFICE  OF  THE  INSPECTOR  GENERAL 

For  expenses  necessary  for  the  Office  of  the  Inspector  General, 
$35,769,000,  together  with  not  to  exceed  $38,296,000  to  be  transferred 
and  expended  as  authorized  by  section  201  (gXD  of  the  Social  Securi- 
ty Act  from  any  one  or  all  of  the  trust  funds  referred  to  therein. 
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OFFICE  FOR  CIVIL  RIGHTS 

For  expenses  necessary  for  the  Office  for  Civil  Rights,  $16,343,000, 
together  with  not  to  exceed  $3,830,000  to  be  transferred  and  expend- 
ed as  authorized  by  section  201(gXl)  of  the  Social  Security  Act  from 
any  one  or  all  of  the  trust  funds  referred  to  therein. 

POLICY  RESEARCH 

For  carrying  out,  to  the  extent  not  otherwise  provided,  research 
studies  under  section  1110  of  the  Social  Security  Act,  $4,873,000. 

GENERAL  PROVISIONS 

Sec.  201.  None  of  the  funds  appropriated  by  this  title  for  grants- 
in-aid  of  State  agencies  to  cover,  in  whole  or  in  part,  the  cost  of  op- 
eration of  said  agencies,  including  the  salaries  and  expenses  of  offi- 
cers and  employees  of  said  agencies,  shall  be  withheld  from  the  said 
agencies  of  any  State  which  have  established  by  legislative  enact- 
ment and  have  in  operation  a  merit  system  and  classification  and 
compensation  plan  covering  the  selection,  tenure  in  office,  and  com- 
pensation of  their  employees,  because  of  any  disapproval  of  their 
personnel  or  the  manner  of  their  selection  by  the  agencies  of  the 
said  States,  or  the  rates  of  pay  of  said  officers  or  employees. 

Sec.  202.  None  of  the  funds  made  available  by  this  Act  for  the 
National  Institutes  of  Health  may  be  used  to  provide  forward  fund- 
ing or  multiyear  funding  of  research  project  grants  except  in  those 
cases  where  the  Director  of  the  National  Institutes  of  Health  has  de- 
termined that  such  funding  is  specifically  required  because  of  the 
scientific  requirements  of  a  particular  research  project  grant. 

Sec.  203.  Appropriations  in  this  Act  for  the  Health  Resources  and 
Services  Administration,  the  National  Institutes  of  Health,  the  Cen- 
ters for  Disease  Control,  the  Alcohol,  Drug  Abuse,  and  Mental 
Health  Administration,  the  Office  of  the  Assistant  Secretary  for 
Health,  the  Health  Care  Financing  Administration,  and  Depart- 
mental Management  shall  be  available  for  expenses  for  active  com- 
missioned officers  in  the  Public  Health  Service  Reserve  Corps  and 
for  not  to  exceed  two  thousand  four  hundred  commissioned  officers 
in  the  Regular  Corps;  expenses  incident  to  the  dissemination  of 
health  information  in  foreign  countries  through  exhibits  and  other 
appropriate  means;  advances  of  funds  for  compensation,  travel,  and 
subsistence  expenses  (or  per  diem  in  lieu  thereof)  for  persons  coming 
from  abroad  to  participate  in  health  or  scientific  activities  of  the 
Department  pursuant  to  law;  expenses  of  primary  and  secondary 
schooling  of  dependents  in  foreign  countries,  of  Public  Health  Serv- 
ice commissioned  officers  stationed  in  foreign  countries,  at  costs  for 
any  given  area  not  in  excess  of  those  of  the  Department  of  Defense 
for  the  same  area,  when  it  is  determined  by  the  Secretary  that  the 
schools  available  in  the  locality  are  unable  to  provide  adequately 
for  the  education  of  such  dependents,  and  for  the  transportation  of 
such  dependents,  between  such  schools  and  their  places  of  residence 
when  the  schools  are  not  accessible  to  such  dependents  by  regular 
means  of  transportation;  expenses  for  medical  care  for  civilian  and 
commissioned  employees  of  the  Public  Health  Service  and  their  de- 
pendents, assigned  abroad  on  a  permanent  basis  in  accordance  with 
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such  regulations  as  the  Secretary  may  provide;  rental  or  lease  of 
living  quarters  (for  periods  not  exceeding  five  years),  and  provision 
of  heat,  fuel,  and  light  and  maintenance,  improvement,  and  repair 
of  such  quarters,  and  advance  payments  therefor,  for  civilian  offi- 
cers, and  employees  of  the  Public  Health  Service  who  are  United 
States  citizens  and  who  have  a  permanent  station  in  a  foreign  coun- 
try; purchase,  erection,  and  maintenance  of  temporary  or  portable 
structures;  and  for  the  payment  of  compensation  to  consultants  or 
individual  scientists  appointed  for  limited  periods  of  time  pursuant 
to  section  207(f)  or  section  207(g)  of  the  Public  Health  Service  Act,  at 
rates  established  by  the  Assistant  Secretary  for  Health,  or  the  Secre- 
tary where  such  action  is  required  by  statute,  not  to  exceed  the  per 
diem  rate  equivalent  to  the  rate  for  GS-18;  not  to  exceed  $9,500  for 
official  reception  and  representation  expenses  related  to  any  health 
agency  of  the  Department  when  specifically  approved  by  the  Assist- 
ant Secretary  for  Health. 

Sec.  204.  None  of  the  funds  contained  in  this  Act  shall  be  used  to 
perform  abortions  except  where  the  life  of  the  mother  would  be  en- 
dangered if  the  fetus  were  carried  to  term. 

Sec.  205.  Funds  advanced  to  the  National  Institutes  of  Health 
Management  Fund  from  appropriations  in  this  Act  shall  be  avail- 
able for  the  expenses  of  sharing  medical  care  facilities  and  resources 
pursuant  to  section  327 A  of  the  Public  Health  Service  Act. 

Sec.  206.  Funds  appropriated  in  this  title  for  the  Social  Security 
Administration  shall  be  available  for  not  to  exceed  $10,000  for  offi- 
cial reception  and  representation  expenses  when  specifically  ap- 
proved by  the  Commissioner  of  Social  Security. 

Sec.  207.  Funds  appropriated  in  this  title  for  the  Health  Care  Fi- 
nancing Administration  shall  be  available  for  not  to  exceed  $2,000 
for  official  reception  and  representation  expenses  when  specifically 
approved  by  the  Administrator  of  the  Health  Care  Financing  Ad- 
ministration. 

Sec.  208.  No  funds  appropriated  for  the  fiscal  year  ending  Sep- 
tember SO,  1988,  by  this  or  any  other  Act,  may  be  used  to  pay  basic 
pay,  special  pays,  basic  allowances  for  subsistence  and  basic  allow- 
ances for  quarters  of  the  commissioned  corps  of  the  Public  Health 
Service  described  in  section  204  of  title  42,  United  States  Code,  at  a 
level  that  exceeds  110  percent  of  the  Executive  Level  I  annual  rate 
of  basic  pay:  Provided,  That  amounts  received  from  employees  of  the 
Department  in  payment  for  room  and  board  may  be  credited  to  the 
appropriation  accounts  'Health  Resources  and  Services'',  National 
Institutes  of  Health  "Office  of  the  Director",  "Disease  Control,  Re- 
search, and  Training')  and  "Federal  Subsidy  for  Saint  Elizabeths 
Hospital":  Provided  further,  That  none  of  the  funds  made  available 
by  this  Act  shall  be  used  to  provide  special  retention  pay  (bonuses) 
under  paragraph  (4)  of  37  U.S.C.  302(a)  to  any  regular  or  reserve 
medical  officer  of  the  Public  Health  Service  for  any  period  during 
which  the  officer  is  assigned  to  the  clinical,  research,  or  staff  associ- 
ate program  administered  by  the  National  Institutes  of  Health. 

Sec.  209.  None  of  the  funds  appropriated  in  this  title  shall  be 
used  to  transfer  the  general  administration  of  programs  authorized 
under  the  Native  American  Programs  Act  from  the  Department  of 
Health  and  Human  Services  to  the  Department  of  the  Interior. 
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Sec.  210.  Funds  provided  in  this  Act  may  he  used  for  one-year 
contracts  which  are  to  be  performed  in  two  fiscal  years,  so  long  as 
the  total  amount  for  such  contracts  is  obligated  in  the  year  for 
which  the  funds  are  appropriated. 

Sec.  211.  The  Secretary  shall  make  available  through  assignment 
not  more  than  50  employees  of  the  Public  Health  Service,  who  shall 
be  exempt  from  all  FTE  limitations  in  the  Department,  to  assist  in 
child  survival  activities  through  and  with  funds  provided  by  the 
Agency  for  International  Development,  the  United  Nations  Interna- 
tional Children's  Emergency  Fund  or  the  World  Health  Organiza- 
tion. In  addition,  commissioned  officers  assigned  under  this  section 
shall  be  exempt  from  all  limitations  on  the  number  and  grade  of 
officers  in  the  Public  Health  Service  Commissioned  Corps. 

Sec.  212.  Funds  appropriated  by  this  Act  may  be  used  to  pay  phy- 
sicians' comparability  allowances,  as  authorized  under  5  U.S.C. 
5948. 

Sec.  213.  For  the  purpose  of  insuring  proper  management  of  feder- 
ally supported  computer  systems  and  data  bases,  funds  appropriated 
by  this  Act  are  available  for  the  purchase  of  dedicated  telephone 
service  between  the  private  residences  of  employees  assigned  to  com- 
puter centers  funded  under  this  Act,  and  the  computer  centers  to 
which  such  employees  are  assigned. 

Sec.  214'  The  Secretary  of  Health  and  Human  Services  shall: 

(1)  Issue  a  report  to  Congress  within  90  days  of  the  close  of 
fiscal  year  1988,  of  violations  occurring  during  such  year,  of  De- 
partment of  Health  and  Human  Services  travel  policy;  and 

(2)  Reauire  that  personnel  found  by  the  report  to  be  in  viola- 
tion of  Department  travel  policy,  shall  reimburse  the  Depart- 
ment for  funds  spent  in  violation  of  Department  policy. 

Sec.  215.  Section  465(b)  of  42  U.S.C  286  is  amended  by  inserting 
between  (5)  and  (6)  an  additional  charge  to  the  Secretary  to  '*publi- 
cize  the  availability  of  the  above  products  and  services  of  the  Na- 
tional Library  of  Medicine**. 

Sec.  216.  Funds  available  in  this  title  for  activities  related  to  ac- 
quired immune  deficiency  syndrome  (AIvS)  may  be  transferred  be- 
tween appropriation  accounts  upon  the  approval  by  the  House  and 
Senate  Committees  on  Appropriations  of  a  transfer  request  submit- 
ted by  the  Secretary  of  Health  and  Human  Services. 

This  title  may  be  cited  as  the  ''Department  of  Health  and  Human 
Services  Appropriations  Act,  1988*'. 

TITLE  III— DEPARTMENT  OF  EDUCA  TION 

COMPENSATORY  EDUCATION  FOR  THE  DISADVANTAGED 

For  carrying  out  chapter  1  of  the  Education  Consolidation  and 
Improvement  Act  of  1981,  as  amended,  $4,327,927,000,  of  which 
$7,181,000  shall  be  used  for  purposes  of  section  555(d)  of  said  Act  to 
provide  technical  assistance  and  evaluate  programs,  and  the  re- 
maining $4yS20,7 46,000  shall  become  available  on  July  1,  1988,  and 
remain  available  until  September  SO,  1989:  Provided,  That  of  these 
remaining  funds,  no  funds  shall  be  used  for  purposes  of  section 
554(aXlXB),  $269,029,000  shall  be  available  for  purposes  of  section 
554(aX2XA),  $151,269,000  shall  be  available  for  purposes  of  section 
554(aX2XB),  $32,552,000  shall  be  available  for  purposes  of  section 
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Office  of  Assistant  Secretary  for  Health 
puBuc  health  service  management 

Appropriates  $106,737,000  instead  of  $118,609,000  as  proposed  by 
the  Senate.  The  House  deferred  consideration  of  this  account  due 
to  lack  of  authorizing  legislation. 

The  conference  agreement  includes  $4,308,000  for  activities  relat- 
ed to  acquired  immune  deficiency  syndrome  (AIDS).  The  conferees 
are  agreed  that  the  Department  should  establish  a  Secretary's  Ad- 
visory Board  for  AIDS.  The  Board  should  be  structured  in  the 
manner  discussed  in  the  House  committee  report.  Sufficient  funds 
are  provided  for  the  Board  to  conduct  its  own  independent  evalua- 
tion studies. 

As  the  prevalence  of  AIDS  among  minorities  is  especially  high,  it 
is  extremely  important  for  the  PHS  agencies  to  take  the  necessary 
steps  to  ensure  minority  representation  on  the  Secretary's  AIDS 
Advisory  Board  and  AIDS  standing  advisory  committees  of  outside 
experts. 

In  keeping  with  the  primary  objective  of  the  Secretary's  Task 
Force  Report  on  Black  and  Minority  Health,  the  conferees  urge  the 
various  operating  components  of  the  Public  Health  Service  and 
other  units  of  the  Department  of  Health  and  Human  Services  to 
develop  a  coordinated  plan  to  implement  the  Task  Force  recom- 
mendations. The  plan  should  include  a  description  of  each  past,  ex- 
isting and  proposed  project  and  the  funding  associated  with  each. 
The  overall  effort  should  be  coordinated  by  the  recently  established 
Office  of  Minority  Health.  The  Department  should  submit  the  plan 
to  the  House  and  Senate  Committees  by  February  29,  1988.  Imple- 
mentation progress  reports  will  be  required  gmnually.  The  confer- 
ees expect  that  progress  will  continue  to  be  noted  in  future  Presi- 
dential budgets  submitted  to  the  Congress. 

The  conference  agreement  includes  $1,915,000  for  patient  out- 
come assessment  research  as  authorized  by  P.L.  99-509. 

The  conference  agreement  includes  language  proposed  by  the 
Senate  which  directs  the  Department  to  utilize  from  the  evaluation 
funds  available  under  section  2313  of  the  PHS  Act  up  to 
$15,318,000  for  the  support  of  the  National  Medical  Expenditure 
Survey  and  $5,827,000  to  carry  out  the  National  Health  and  Nutri- 
tion Examination  Survey. 

The  conference  agreement  also  includes  language  proposed  by 
the  Senate  which  provides  that  amounts  received  from  Freedom  of 
Information  Act  fees,  reimbursable  and  interagency  agreements 
and  the  sale  of  data  tapes  shall  be  credited  to  this  appropriation 
and  shall  remain  available  until  expended. 

Health  Care  Financing  Administration 

payments  to  the  health  care  trust  funds 

Appropriates  $25,893,000,000  as  proposed  by  the  House  instead  of 
$25,364,000,000  as  proposed  by  the  Senate. 
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PROGRAM  MANAGEMENT 

Provides  for  a  trust  fund  transfer  of  $1,373,585,000  for  Medicare 
administrative  costs  instead  of  $1,421,578,000  as  proposed  by  the 
House  and  $1,411,828,000  as  proposed  by  the  Senate. 

The  conference  agreement  includes  funds  to  support  an  addition- 
al 287  full-time-equivalent  positions  over  the  number  requested  in 
the  President's  budget. 

On  October  29,  1987,  the  President  submitted  a  request  for  an  ad- 
ditional $15,348,000  to  implement  an  administrative  law  judge  ap- 
peals process.  The  request  was  not  considered,  pending  the  submis- 
sion to  Congress  of  a  GAO  report  on  the  merits  of  such  a  proposal. 
Therefore,  until  further  evaluation  is  conducted  by  the  Comptroller 
General  and  a  report  is  submitted  to  the  Congress,  the  administra- 
tive law  judge  function  for  Medicare  Part  A  and  Part  B  will  be 
maintained  within  the  Social  Security  Administration. 

Earmarks  $105,314,000  for  the  contingency  reserve  under  the 
Medicare  program  instead  of  $80,000,000  as  proposed  by  the  House 
and  $120,200,000  as  proposed  by  the  Senate.  The  conferees  are 
agreed  that  $47,870,000  of  this  amoimt  is  for  costs  related  to  imple- 
mentation of  the  catastrophic  health  insurance  program  should  it 
become  law. 

Deletes  language  proposed  by  the  Senate  which  would  have  made 
the  contingency  reserve  automatically  available  for  use  by  the  Sec- 
retary within  30  days  after  enactment  of  any  Medicare  legislation 
or  changes  in  contractor  workloads.  The  House  bill  contained  no 
similar  provision.  The  conferees  expect,  however  that  0MB  will  re- 
lease contingency  reserve  funds  in  a  timely  manner. 

Deletes  language  proposed  by  the  House  but  stricken  by  the 
Senate  related  to  patient  outcome  research.  The  conference  agree- 
ment includes  funds  for  this  activity  under  the  'Tublic  Health 
Service  Management"  appropriation  as  proposed  by  the  Senate. 

Social  Security  Administration 

special  benefits  for  disabled  coal  miners 

Appropriates  $663,452,000  as  proposed  by  the  Senate  instead  of 
$651,452,000  as  proposed  by  the  House. 

UMITATION  ON  ADMINISTRATIVE  EXPENSES 

Provides  for  a  limitation  of  $3,524,114,000  on  the  amount  of 
Social  Security  trust  funds  which  can  be  used  for  administrative 
costs  instead  of  $3,680,921,000  as  proposed  by  the  House  and  the 
Senate. 

Earmarks  **not  to  exceed"  $53,040,000  for  data  processing  and 
telecommunications  activities  at  the  Social  Security  Administra- 
tion. The  Senate  bill  provided  for  this  same  amount  while  the 
House  bill  included  $65,400,000  for  this  purpose.  The  conferees 
have  agreed  that  this  earmark  should  be  used  as  a  ceiling  in  order 
to  provide  the  maximum  flexibility  to  the  Social  Security  Adminis- 
tration in  managing  its  resources. 

Deletes  language  proposed  by  the  Senate  setting  an  employment 
floor  of  70,345  FTE  positions.  The  House  bill  contained  no  similar 
provision. 
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While  the  conferees  have  not  approved  bill  language  setting  a 
statutory  floor  on  the  level  of  fuU-time^equivalent  emplojrment  at 
the  Social  Security  Administration,  it  is  their  intention  that  the 
funds  provided  should  be  used  to  support  an  employment  level  as 
close  as  possible  to  the  levels  recommended  by  the  Senate.  The  con- 
ferees believe  this  is  the  minimum  number  necessary  to  handle  the 
workload  of  this  agency  and  maintain  adequate  service  levels.  As 
in  previous  years,  the  Committees  intend  to  continue  to  have  the 
CJomptroUer  Greneral  monitor  the  level  of  service  being  provided  by 
SSA  to  its  beneficiaries.  Should  service  levels  suffer  from  further 
reductions  in  staff  in  fiscal  year  1988,  the  Committees  will  take 
whatever  actions  are  necessary  to  correct  the  situation. 

Family  Support  Administration 

low  income  home  energy  assistance 

Appropriates  $1,531,840,000  instead  of  $1,822,265,000  as  proposed 
by  the  House  and  $1,237,000,000  as  proposed  by  the  Senate. 

REFUGEE  AND  ENTRANT  ASSISTANCE 

Appropriates  $346,933,000  of  $320,885,000  as  proposed  by  the 
House  and  $389,597,000  as  proposed  by  the  Senate. 

The  conference  agreement  provides  $10,531,000  for  12  months  of 
additional  special  targeted  assistance  to  Dade  County  schools  and 
Jackson  Memorial  Hospital.  For  other  targeted  assistance  grantees, 
with  sufficient  prior-year  appropriations  to  maintain  programs  at 
least  through  March  30,  1988,  the  conference  agreement  provides 
additional  funding  at  the  current  rate  of  operations  through  calen- 
dar year  1988.  The  conferees  expect  the  Office  of  Refugee  Resettle- 
ment to  expedite  the  review  of  program  plans  and  make  targeted 
assistance  funds  available  to  sponsors  as  early  in  the  fiscal  year  as 
possible. 

WORK  INCENTIVES 

Appropriates  $92,551,000  instead  of  $96,669,000  as  proposed  by 
the  Senate.  The  House  deferred  consideration  of  this  program  due 
to  lack  of  authorizing  legislation. 

COMMUNITY  SERVICES  BLOCK  GRANT 

Appropriates  $382,290,000  instead  of  $408,200,000  as  proposed  by 
the  House  and  $407,000,000  as  proposed  by  the  Senate. 

Earmarks  $18,909,000  for  the  community  economic  development 
program  instead  of  $18,700,000  as  proposed  by  the  House  and 
$21,000,000  as  proposed  by  the  Senate. 

Earmarks  $3,925,000  for  the  rural  housing  program  instead  of 
$4,000,000  as  proposed  by  the  House  and  $4,200,000  as  proposed  by 
the  Senate. 

Earmarks  $2,968,000  for  the  farmworker  assistance  program  in- 
stead of  $3,000,000  as  proposed  by  the  House  and  $3,250,000  as  pro- 
posed by  the  Senate. 

Earmarks  $6,319,000  for  the  national  youth  sports  program  in- 
stead of  $7,000,000  as  proposed  by  the  House  and  $6,130,000  as  pro- 
posed by  the  Senate. 
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Earmarks  $239,000  for  a  new  technical  assistance  program  as 
proposed  by  the  Senate.  The  House  bill  contained  no  similar  provi- 
sion. 

Earmarks  $2,872,000  for  community  partnership  programs  in- 
stead of  $3,000,000  as  proposed  by  the  House  and  $4,000,000  as  pro- 
posed by  the  Senate. 

PROGRAM  ADMINISTRATION 

Appropriates  $79,464,000  for  program  administration  at  the 
Family  Support  Administration  instead  of  $74,913,000  as  proposed 
by  the  House  and  $83,619,000  as  proposed  by  the  Senate. 

Assistant  Secretary  for  Human  Development  Services 

HUMAN  development  SERVICES 

Inserts  legislative  citations  for  activities  not  considered  by  the 
House  but  included  by  the  Senate. 

Appropriates  $2,455,532,000  instead  of  $1,641,456,000  as  proposed 
by  the  House  and  $2,570,785,000  as  proposed  by  the  Senate. 

The  conferees  recommend  that  $957,000  of  the  amounts  included 
for  Native  Americans  programs  be  used  to  start  up  the  demonstra- 
tion revolving  loan  fund  for  Native  Hawaiians  authorized  under 
Title  V  of  the  Older  Americans  Act  Amendments  of  1987. 

The  conferees  request  a  report  be  submitted  prior  to  next  year's 
hearing,  comparing  actual  fiscal  1987  expenditures  with  planned 
use  of  fiscal  1988  appropriations,  for  all  major  categories  of  activi- 
ties funded  through  the  social  services  block  grant. 

The  conferees  agree  that,  of  the  amount  provided  for  Older 
Americans  Act  research  and  demonstration  activities,  $957,000  is 
available  for  health  education  and  promotion  programs. 

The  conferees  agree  that  $957,000  is  provided  for  State  long-term 
care  ombudsman  programs  authorized  under  section  307(a)(12)  of 
the  Older  Americans  Act. 

STATE  LONG-TERM  CARE  OMBUDSMAN  HOMECARE  DEMONSTRATION 

PROJECTS 

Deletes  language  proposed  by  the  Senate  which  would  have  pro- 
vided $1,000,000  to  be  used  by  the  Secretary  of  Health  and  Human 
Services  for  the  support  of  not  less  than  three  demonstration 
projects  relating  to  long-term  care  ombudsman  activities.  Funding 
for  this  activity  has  been  included  under  the  appropriation  for 
Human  Development  Services.  The  House  bill  contained  no  similar 
provision. 

DEPARTMENTAL  MANAGEMENT 
GENERAL  DEPARTMENTAL  MANAGEMENT 

Appropriates  $67,840,000  instead  of  $70,859,000  as  proposed  by 
the  Senate  and  $66,359,000  as  proposed  by  the  House.  The  agree- 
ment also  provides  for  a  trust  fund  transfer  of  $6,702,000  for  this 
purpose. 


942 


Earmarks  $4,308,000  as  the  third  and  final  grant  for  construction 
of  the  Mary  Babb  Randolph  Cancer  Center  in  West  Virginia  in- 
stead of  $4,500,000  as  proposed  by  the  Senate. 

Office  of  the  Inspector  General 

Appropriates  $35,769,000  instead  of  $37,361,000  as  proposed  by 
the  House  and  Senate.  The  agreement  also  provides  for  a  trust 
fund  transfer  of  $38,296,000  for  these  activities. 

Office  for  Civil  Rights 

Appropriates  $16,343,000  instead  of  $17,070,000  as  proposed  by 
the  House  and  Senate.  The  agreement  also  provides  for  a  trust 
fund  transfer  of  $3,830,000  for  these  activities. 

POUCY  RESEARCH 

Appropriates  $4,873,000  instead  of  $5,090,000  as  proposed  by  the 
House  and  Senate. 

Department  of  Health  and  Human  Services 
general  provisions 

Includes  language  proposed  by  the  Senate  which  precludes  Public 
Health  Service  commissioned  medical  officers  serving  in  the  clini- 
cal, research,  or  staff  associate  program  administered  by  the  Na- 
tional Institute  of  Health  from  receiving  special  bonus  pay.  The 
House  bill  included  no  similar  provision. 

Deletes  language  included  by  the  House  but  stricken  by  the 
Senate  which  would  have  limited  physician  comparability  allow- 
ances to  physicians  who  are  licensed  to  practice  medicine. 

Deletes  language  proposed  by  the  Senate  which  would  have  re- 
quired that  all  funds  appropriated  to  the  NIH  be  apportioned  at 
the  individual  appropriation  level.  The  House  bill  contained  no 
similar  provision.  The  conferees  have  deleted  this  language  because 
of  the  decision  of  the  Office  of  Management  and  Budget  to  resume 
its  traditional  practice  of  apportioning  funds  at  the  account  level  as 
the  language  would  have  mandated. 

Deletes  language  proposed  by  the  Senate  which  directed  that  all 
PHS  programs  included  in  this  bill  be  exempt  from  having  any  per- 
sonnel ceiling  imposed,  or  any  other  action  which  would  restrict 
the  FTE  levels  for  PHS  programs,  projects,  and  activities  funded  in 
this  or  any  other  Act.  The  House  bill  contained  no  similar  provi- 
sion. The  conferees  have  expressed  their  concerns  about  employ- 
ment levels  in  the  Public  Health  Service  for  a  number  of  years. 
This  year,  as  in  the  past,  the  conferees  have  not  agreed  to  statutory 
language  limiting  the  executive  branch's  authority  in  this  matter. 
However,  if  Congressional  intent  continues  to  be  ignored,  and  if 
employment  levels  are  reduced  as  responsibilities  increase,  the  con- 
ferees will  need  to  reconsider  this  matter.  The  Committees  will 
expect  reports  on  the  current  employment  situation  in  the  Public 
Health  Service  by  March  1,  1988  and  September  30,  1988  as  a  basis 
for  judging  progress  in  this  area.  These  reports  should  compare 
actual  employment  with  congressional  instructions  in  each  agency. 
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Family  Planning— Title  X 

Deletes  language  proposed  by  the  Senate  which  would  have  re- 
quired that  the  federal  family  planning  program  be  administered 
under  those  regulations  and  guidelines  in  effect  on  August  31, 
1987. 

The  managers  recognize  that  Title  X  reauthorization  legislation 
for  FY  1988  has  been  reported  by  the  authorizing  committee  in  the 
Senate  and  is  pending  in  the  House  authorizing  committee. 

The  Senate  conferees  and  some  House  conferees  believe  that 
changes  to  existing  law  must  be  achieved  through  shared  adher- 
ence to  the  constitutional  process  and  express  disagreement  with 
the  executive's  bypassing  that  process  through  a  regulatory  device. 

OTHER  PROVISIONS 

Deletes  without  prejudice  language  proposed  by  the  Senate 
which  would  have  permitted  the  State  of  Iowa  to  modify  retroac- 
tively its  voluntary  agreement  with  the  Secretary  of  HHS  to  vali- 
date Social  Security  coverage  for  certain  police  officers  and  fire- 
fighters. The  conferees  understand  this  matter  is  currently  being 
considered  by  the  authorizing  committees  with  jurisdiction  in  this 
area.  The  House  bill  contained  no  similar  provision. 

Includes  language  proposed  by  the  Senate  which  would  require 
the  Secretary  of  HHS  to  issue  a  report  to  Ck)ngress  on  violations  of 
travel  policy  of  HHS  employees  and  also  requires  reimbursement 
by  employees  found  in  violation  of  Department  travel  regulations. 
The  Hoi^se  bill  contained  no  similar  provision. 

Includes  language  proposed  by  the  Senate  which  requires  the  Na- 
tional Library  of  Medicine  to  publicize  the  availability  of  its  prod- 
ucts and  services.  The  House  bill  contained  no  similar  provision. 

AIDS  REPROGRAMMING  AUTHORITY 

Inserts  Section  216  which  permits  the  transfer  of  funds  related  to 
acquired  immune  deficiency  sjaidrome  (AIDS)  between  appropria- 
tion accounts  upon  the  approval  of  a  transfer  request  by  the  House 
and  Senate  Committees  on  Appropriations.  The  House  bill  included 
similar  language  at  another  point  in  the  bill;  the  Senate  bill  includ- 
ed no  similar  provision. 

TITLE  III— DEPARTMENT  OF  EDUCATION 

Compensatory  Education  for  the  Disadvantaged 

Appropriates  $4,327,927,000  for  Chapter  1  of  the  Education  Con- 
solidation and  Improvement  Act  instead  of  $4,595,000,000  as  pro- 
posed by  the  House  and  $4,477,000,000  as  proposed  by  the  Senate. 

Earmarks  $7,181,000  for  evaluation  and  technical  assistance  in- 
stead of  $10,000,000  as  proposed  by  the  House  and  $7,500,000  as 
proposed  by  the  Senate. 

Earmarks  $4,320,746,000  to  become  available  on  July  1,  1988,  and 
remain  available  until  September  30,  1989  instead  of  $4,585,000,000 
as  proposed  by  the  House  and  $4,469,500,000  as  proposed  by  the 
Senate  for  Chapter  1  of  the  Education  Consolidation  and  Improve- 
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Finder's  Aid 

P.L.  100-203  (101  Stat.  1330)  Approved  December  22,  1987 
"Omnibus  Budget  Reconciliation  Act  of  1987" 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

ggcttffn       SW.   Part  1    £at£_2  100-495 


Wife's  Insurance  Benefits- - 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 


202(b)(4)(A) 


9007(a)(2)  1330- 
289 


803,  301, 
848-849  802-803 


Wife's  Insurance  Benefits- - 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 
(technical  amendment) 


202(b)(4)(B) 
Redesignated  as 
202(b)(4)(C) 


9007(a)(1)  1330- 
289 


803,  300-301, 
848-849  802-803 


Wife's  Insurance  Benefits -- 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 


202(b)(4)(B) 
New 


9007(a)(2)  1330- 
289 


803,  301, 
848-849  802-803 


Husband's  Insurance  Benefits- 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 


202(c)(2)(A) 


9007(b)(2)  1330- 
290 


803.  301, 
848-849  802-803 


Husband's  Insurance  Benefits- 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 
(technical  amendment) 


202(c)(2)(B) 
Redesignated  as 
202(c)(2)(C) 


9007(b)(1)  1330- 
290 


803,  301, 
848-849  802-803 


Husband's  Insurance  Benefits - 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 


202(c)(2)(B) 
New 


9007(b)(2)  1330- 
290 


803,  301-302, 
848-849  802-803 


Child's  Insurance  Benefits - 
Extension  of  Disability 
Re -entitlement  Period 


202(d)(l)(G)(i) 


9010(b)  1330- 
293 


305, 
806 


Widow's  Insurance  Benefits--  202(e)(1) 
Extension  of  Disability  (II) 
Re-entitlement  Period 


9010(c)  1330- 
293 


305, 
806 


P.L.  100-203  (Cont.) 


-  2  - 


H.Rep.  H.Rep. 

S.S.  Act  P.L.  101        100-391    100-391  H.C.Rep. 

Subject   Section    Section         Stat.     Part  1      Part  2  100-495 


Widow's  Insurance  Benefits-- 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 


202(e)(7)(A) 


9007(c)(2)  1330- 
290 


803,  302, 
848-849  802-803 


Widow's  Insurance  Benefits -- 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 
(technical  amendment) 


202(e)(7)(B) 
Redesignated  as 
202(e)(7)(C) 


9007(c)(1)  1330- 
290 


803,  302, 
848-849  802-803 


Widow's  Insurance  Benefits -- 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 
(technical  amendment) 


202(e)(7)(B) 
New 


9007(c)(2)  1330- 
290 


803,  302-303, 
848-849  802-803 


Widower's  Insurance  Benefits - 
Extension  of  Disability 
Re -entitlement  Period 


202(f)(1) (end) 
(I) 


9010(d)  1330- 
293 


804  305. 

806 


Widower's  Insurance  Benefits - 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 


202(f)(2)(A) 


9007(d)(2)  1330- 
291 


804,  303. 
848-849  802-803 


Widower's  Insurance  Benefits - 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 
(technical  amendment) 


202(f)(2)(B) 
Redesignated  as 
202(f)(2)(C) 


9007(d)(1)  1330- 
291 


803.  303. 
848-849  802-803 


Widower's  Insurance  Benefits - 
Applicability  of  Government 
Pension  Offset  to  Certain 
Federal  Employees 


202(f)(2)(B) 
New 


9007(d)(2)  1330- 
291 


803,  303, 
848-849  802-803 


Mother's  and  Father's 
Insurance  Benefits -- 
Applicability  of 
Government  Pension  Offset  to 
Certain  Federal  Employees 


202(g)(4)(A) 


9007(e)(2)  1330- 
292 


803,  303. 
848-849  802-803 


-  3  - 


P.L.  100-203  (Cont.) 


S.S.  Act 


H.Rep.  H.Rep. 
P.L.  101       100-391    100-391  H.C.Rep. 

SgctlTO       SW.   fart  1    Fart  2  ioo-^95 


Mother's  and  Father's  202(g)(4)(B) 
Insurance  Benefits--  Redesignated 
Applicability  of  202(g)(4)(C) 
Government  Pension  Offset  to 
Certain  Federal  Employees 


9007(e)(1)  1330- 
292 


803,  303. 
848-849  802-803 


Mother's  and  Father's 
Insurance  Benefits- - 
Applicability  of 
Government  Pension  Offset  to 
Certain  Federal  Employees 


202(g)(4)(B) 
New 


9007(e)(2)  1330- 
292 


803.  303-304, 
848-849  802-803 


Definition  of  Wages- - 
Coverage  of  the  Employer 
Cost  of  Group-Term 
Life  Insurance 


209(b)(3) 


9003(a)(1)  1330- 
287 


803. 
845 


298-299, 
800 


Definition  of  Wages- - 
Coverage  of  All  Cash 
Pay  of  Agricultural  Employees 


209(h)(2)(B) 


9002(a)  1330- 
287 


802, 


298, 
799-800 


Definition  of  Wages- - 
Coverage  of  Inactive  Duty 
Military  Training 


209 


9001(a)(2)  1330- 
286 


802, 
844 


297-298, 
799 


Definition  of  Employment--  210(a)(3)(A)  9004(a)(1)  1330- 

Coverage  of  Services  Performed  287 
by  One  Spouse  in  the  Employ 
of  the  Other 


803, 
845 


299, 
800-801 


Definition  of  Employment--  210(a)(3)(A) 
Treatment  of  Service  Performed 
by  an  Individual  in  the  Employ 
of  a  Parent 


9005(a)(1)  1330- 
288 


803 


299, 
801 


Definition  of  Employment--  210(a)(3)(B) 
Coverage  of  Services  Performed 
by  One  Spouse  in  the  Employ 
of  the  Other 


9004(a)(2)  1330- 
287 


803, 
845 


299. 
800-801 


P.L.  100-203  (Cont.) 


-  4  - 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

SeptjoTt         Sm.    Part  1      Part  2  100-495 


Definition  of  Employment--  210(a)(3)(B)  9005(a)(2)  1330- 

Treatment  of  Service  Performed  288 
by  an  Individual  in  the  Employ 
of  a  Parent 


803 


300, 
801 


Definition  of  Employment- - 
Coverage  of  Inactive  Duty 
Military  Training 


210^)  (1) 


9001(a)(1) 


1330- 
286 


802, 
844 


297, 
799 


Definition  of  Employment-- 
(technical  amendment) 


210(p) 


9023(a) 


1330- 
295 


Self -Employment- -Net  Earnings 
from  Self -Employment 
(conforming  amendment) 


211(a)(7) 


9023(b)(1) 
(B) 


1330- 
296 


Self -Employment- -Net  Earnings 
from  Self- Employment 
(technical  amendment) 


211(a)(7) 


9023(b)(1) 
(A) 


1330- 
296 


Self -Employment- -Net  Earnings 
from  Self -Employment 
(conforming  amendment) 


211(a)(8) 


9023(b)(2) 


1330- 
296 


Self -Employment- -Corporate         211(a) (end)  9022(a) 
Directors 

Definitions- -Disability;  216(i)(2)(D)  9010(e)(1) 

Period  of  Disability 
(conforming  amendment) 


1330- 
295 


1330- 
294 


804,  307, 
849-850  809 


804 


305, 
806 


State  and  Local  Agreements--  218 (v) 

Optional  Medicare  Coverage  Redesignated 

of  Current  Employees  218 (n) 
(technical  amendment) 


9023(c)(1) 


1330- 
296 


State  and  Local  Agreements--  218(v)(3) 
Optional  Medicare  Coverage  Stricken 
of  Current  Employees 


4009(j)(7)  1330- 
59 


804, 
1661 


State  and  Local  Agreements--  218 (v) (3) 
Optional  Medicare  Coverage  Stricken 
of  Current  Employee 


9023(c)(2)  1330- 
296 


-  5  - 


P.L.  100-203  (Cont.) 


Subject 


S.S.  Act 

S«^ctj.on 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


State  and  Local  Agreements - 
Optional  Medicare  Coverage 
of  Current  Employees 
(technical  amendment) 


218(v)(A) 
Redesignated  as 
218(v)(3) 


9023(c)(3)  1330- 
296 


308 


State  and  Local  Agreements- 
Optional  Medicare  Coverage 
of  Current  Employees 
(technical  amendment) 


218(v)(5) 
Redesignated  as 
218(v)(4) 


9023(c)(3)  1330- 
296 


308 


Disability  Insurance 
Benefits- -Extension  of 
Re -entitlement  Period 


223(a)(1) 


9010(a)  1330- 
293 


804. 
853 


305, 
806 


Disability  Insurance  Benefit 
Payments- -Extension  of 
Re-entitlement  Period 
(conforming  amendment) 


223(e) 


9010(e)(2)  1330- 
294 


804. 
853 


305, 
806 


Disability  Insurance  223(g)(1) 
Benefits --Continued  Payment  (iii) 
During  Appeal 


9009(1) 


1330- 
293 


804, 
853 


305, 
805-806 


Disability  Insurance 
Benefits --Payment  During 
Appeal 


223(g)(3)(B) 


9009(2) 


1330- 
293 


804, 
853 


305, 
805-806 


Entitlement  to  Hospital  226(b) 
Insurance  Benefits- -Continued 
Eligibility  Based  on  Entitlement 
to  Disability  Benefits 


9010(e)(3)  1330- 
294 


305-306. 
806 


Entitlement  to  Hosptial  226(f) 
Insurance  Benefits- -Renewal 
After  Gainful  Employment 
Without  a  2 -Year  Waiting  Period 


4033(a)(1)      1330-    406-407,  804 
77  545 


81, 

567, 

569-570 


Benefits  in  Case  of  Members 
of  the  Uniformed  Services 
(conforming  amendment) 


229(a) 


9001(c)  1330-        --  802 

286 


298. 
799 


AFDC- -Mother/Infant 
Foster  Care 


402(a) (24) 


9133(b)(1)  1330- 
314 


817 


326, 
836-837 


P.L.  100-203  (Cont.) 
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S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


AFDC- -Fraud  Control 
(technical  amendment) 


AFDC--Fr4ud  Control 
(technical  amendment) 


AFDC- -Fraud  Control 


AFDC- -Payment  to  State s- 
Fraud  Control 
(technical  amendment) 

AFDC- -Payment  to  States- 
Fraud  Control 


AFDC- -Payment  to  States- - 
Fraud  Control 

AFDC- -Payment  to  States -- 
Fraud  Control  (conforming 
amendment) 

AFDC- -Fraud  Control 


Child  Welfare  Services- 
Allotments  to  States 


402(a) (38) 
402(a)(39) 


402(a) (40) 
New 


403(a)(3)(B) 


403(a)(3)(C) 
Redesignated  as 
403(a)(3)(D) 

403(a)(3)(C) 
New 

A03(a)(3) 


421(b) 


426(b) 


Child  Welfare  Services- - 
Boarder  Babies  Demonstration      Redesignated  as 
Project  (technical  426(c) 
amendment) 

Child  Welfare  Services--  426(b) 
Boarder  Babies  Demonstration  New 
Project 


Child  Support- -Repeal  of 
Revolving  Fund 


452(c) 


9102(b)(1) 
9102(b)(2) 
9102(b)(3) 
9102(c)(1) 

9102(c)(2) 

9102(c)(3) 
9102(c)(4) 

9102(a) 

9135(b)(2) 

9137(1) 

9137(2) 
9143(a) 


1330- 
300 


1330- 
300 


1330- 
300 


1330- 
300 


1330- 
300 


1330- 
300 


1330- 
300 


1330- 
299 


1330- 
315 


1330- 
319 


1330- 
319 


1330- 
322 


895-896 


815. 
895-896 


895-896 


895-896 


815, 
895-896 


815, 
895-896 


815, 
895-896 


312. 
813-814 


312, 
813-814 


312, 
813-814 


312, 
813-814 


312. 
813-814 


312. 
813-81^ 


312. 
813-814 


311-312, 
813-814 

328. 
837-838 

331. 
839-840 


331. 
839-840 


334. 
819 


-  7  - 


P.L.  100-203  (Cont.) 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.     Part  1      Part  2  100-495 


Child  Support- -Enforcement 
Services  Required  for  Certain 
Families  Receiving  Medicaid 


A54(4)(A) 


9142(a)(1) 
(A) 


1330- 
321 


811. 
817. 
880 


334, 
818-819 


Child  Support- -Enforcement 
Services  Required  for  Certain 
Families  Receiving  Medicaid 


454(4) (A) 


9142(a)(1) 
(B) 


1330- 
321 


811. 
817, 


334. 
818-819 


Child  Support --Enforcement 
Services  Required  for  Certain 
Families  Receiving  Medicaid 


454(4) (B) 


9142(a)(1) 
(C) 


1330- 
321 


811. 
817. 
879- 


334, 
818-819 


Child  Support- -Continuation 
to  Families  No  Longer 
Receiving  AFDC 


454(5) 


9141(a)(2) 


1330- 
321 


811, 
817 


334, 
818 


Child  Support- -Enforcement 
Services  Required  for  Certain 
Families  Receiving  Medicaid 


454(5) 


9142(a)(2) 
(A) 


1330- 
321 


811, 
817, 
879 


334, 
818-819 


Child  Support --Enforcement 
Services  Required  for  Certain 
Families  Receiving  Medicaid 
(technical  amendment) 


454(5) (A) 


9142(a)(2) 
(B) 


1330- 
321 


334, 
818-819 


Child  Support --Enforcement 
Services  Required  for  Certain 
Families  Receiving  Medicaid 
(technical  amendment) 


454(5)(B) 


9142(a)(2)  1330- 
(B)  321 


817. 
879, 
910 


334, 
818-819 


Child  Support- -Continuation 
to  Families  No  Longer 
Receiving  AFDC 


457(c) 


9141(a)(1)  1330- 
321 


817,  333. 
909-910  818 


Foster  Care  and  Adoption 
Assistance- -Maintenance 
Payments  (conforming  amendment) 


472(a) 


9139(a)  1330- 
321 


817 


333 


Foster  Care  and  Adoption 
Assistance- -Mother/Infant 
Foster  Care 


472(h) 


9133(b)(2)  1330- 
314 


817,  326. 
908-909  836-83: 


3 


P.L.  100-203  (Coot.) 


-  8  - 


Subject 


S.S.  Act 
Section 


P.L. 
Section 


H.Rep. 
101  100-391 
Stat.    Part  1 


H.Rep. 

100-391  H.C.Rep. 
Part  2  100-495 


Foster  Care 
Assistance-- 
Foster  Care 


and  Adoption 
Mother/Infant 
(technical  amendment) 


473(a)(2)(A)(i) 


9133(b)(3) 
(A)(i) 


1330- 
314 


817.  327. 
908-909  836-837 


Foster  Care 
Assistance - 
Foster  Care 


and  Adoption 
Mother/Infant 
(technical  amendment) 


473(a)(2)(A)(ll) 


9133(b)(3) 
(A) (11) 


1330- 
314 


817.  327. 
908-909      836  837 


Foster  Care 
Assistance-- 
Foster  Care 


and  Adoption 
Mother/Infant 


473(a)(2)(A) 
(ill) 


9133(b)(3) 
(A) (111) 


1330- 
314 


817.  327. 
908-909  836-837 


Foster  Care 
Assistance- - 
Foster  Care 


and  Adoption 
Mother/Infant 


473(a)(2)(B) 
(ill) 


9133(b)(3) 
(B) 


1330- 
314 


817.  327, 
908-909  836-837 


Foster  Care 
Assistance- - 
Foster  Care 


and  Adoption 
Mother/Infant 


473(b) 


9133(b)(4) 


1330- 
314 


817.  327. 
908-909  836-837 


Foster  Care  and  Adoption  474(b)(1) 
Assistance- -Extension  of 
Ceiling  and  Authority  to 
Transfer  Funds  to  Child  Welfare 
Services 


9132(a)(1) 


1330- 
313 


817. 
908 


326. 
836 


Foster  Care  and  Adoption  474(b)(2)(A) 
Assistance- -Extension  of  (ill) 
Ceiling  and  Authority  to 
Transfer  Funds  to  Child  Welfare 
Services 


9132(a)(1)  1330- 
313 


817, 
908 


326. 
836 


Foster  Care  and  Adoption  474(b)(2)(B) 

Assistance- -Extension  of 

Celling  and  Authority  to 

Transfer  Funds  to  Child  Welfare 

Services 


9132(a)(1)  1330- 
313 


817. 
908 


326, 
836 


Foster  Care  and  Adoption  474(b)(4)(B) 

Assistance- -Extension  of 

Ceiling  and  Authority  to 

Transfer  Funds  to  Child  Welfare 

Services 


9132(a)(1)  1330- 
313 


817. 
908 


326. 
836 


P.L.  100-203  (Cont.) 
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Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


Foster  Care  and  Adoption  474(b)(5)(A) 

Assistance- -Extension  of 

Ceiling  and  Authority  to 

Transfer  Funds  to  Child  Welfare 

Services 


9132(a)(2)  1330- 
313 


817,  326, 
908-909  836 


Foster  Care  and  Adoption  474(b)(5)(A) 
Assistance- -Extension  of  (ii) 
Ceiling  and  Authority  to 
Transfer  Funds  to  Child  Welfare 
Services 


9132(a)(1)  1330- 
313 


817, 
908 


326, 
836 


Foster  Care  and  Adoption  474(c)(1) 

Assistance- -Extension  of 

Ceiling  and  Authority  to 

Transfer  Funds  to  Child  Welfare  > 

Services 


9132(a)(3)      1330-        --  817, 
313  908 


326, 
836 


Foster  Care  and  Adoption  474(c)(2) 
Assistance- -Extension  of 
Celling  and  Authority  to 
Transfer  Funds  to  Child  Welfare 
Services 


9132(a)(3)      1330-        --  817, 
313  908 


326. 
836 


Foster  Care  and  Adoption 
Assistance- -Definitions 
(technical  amendment) 

Foster  Care  and  Adoption 
Assistance- -Definitions 

Maternal  and  Child  Health 
Services  Block  Grant- - 
Definitions 


475(4) 

Redesignated 
475(4) (A) 

475(4) (B) 
501(b)(2) 


9133(a)(1)  1330- 
314 


9133(a)(2)  1330- 
314 

4118(p)(8)      1330-  545 
159 


817 


326 


326 
836 


Administration- -Office  of 
Rural  Health  Policy 

Employment  Security 
Administration  Account- - 
Transfer  of  Funds 


711 

901(c)(3)(C) 


4401 


1330- 
225 


9154(c)(2)  1330- 
326 


339 


P.L.  100-203  (Cont.) 
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Siibject 


S.S.  Act 
Section 


P.L. 


U.Rep.  H.Rep. 
101        100-391    100-391  H.C.Rep. 


S^gtlTO       Sm.   Part  1    Pggt  z  iOQ-495 


Employment  Security 
Administration  Account- 
Transfer  of  Funds 


901(g) 


9154(a)  1330- 
326 


817  338 


Employnent  Security 
Adnlnistratlon  Account - 
Transfer  of  Funds 


902(a)(2) 


9154(b)(1)  1330- 
326 


817  339 


Employnent  Security 
Administration  Account - 
Amounts  Transferred  to 
State  Accounts 


903(a)(1) 


9155(c)  1330- 
327 


817 


340 


Employment  Security- -Extended  905(b)(1) 
Unemployment  Compensation 
Account- -Transfer  to  Accounts 


9154(c)(1) 


1330- 
326 


Employment  Security- -Extended  905(b)(2)(B) 
Unemployment  Compensation 
Account- -Transfer  to  Accounts 


9154(b)(2) 


1330- 
320 


339 


Employment  Security- -Extended  905(d) 
Unemployment  Compensation 
Account- -Advances 


9155(a)(1) 


1330- 
326 


339 


Eiiq)loynent  Security- -Extended  905(d) 
Unemployment  Compensation 
Account -- Advanc e s 


9155(a)(2) 


1330- 
326 


817 


339 


General  Provisions- - 
Definitions- -Extension  of 
Programs  to  American  Samoa 


1101(a)(1) 


9135(a)(1) 


1330- 
315 


327, 
837-838 


General  Provisions- - 
Definitions- -Extension  of 
Programs  to  American  Samoa 


1101(a)(1) 


9135(b)(1) 


1330- 
315 


328. 
837-838 


General  Provisions- -Impact 
Analyses  of  Medicare  and 
Medicaid  Rules  and  Regulations 
on  Small  Rural  Hospitals 
(technical  amendment) 


4402(a)(1) 


1330- 
226 


235. 

540-548, 
766-767 


-  11  - 


P.L.  160-203  (Cont.) 


H.Rep.  H.Rep. 


Sublect 

S.S.  Act 
Sectipp 

P.L. 

101 
Stat. 

100-391 
Part  1 

100-391 
Part  2 

H.C.Rep. 
100-495 

General  Provisions- -Impact 
Analyses  of  Medicare  and 
Medicaid  Rules  and  Regulations 
on  Small  Rural  Hospitals 

1102(b) 
New 

4402(a)(2) 

1330- 
226 

-- 

235. 

540-548 

766-767 

General  Provisions- -Medicaid 
Payments  to  the  Commonwealths 
and  Territories 

1108 (c) 

4111(a) 

1330- 
148 

545 

154 , 
747-748 

General  Provisions- -Civil 
Money  Penalty  and  Exclusion 
Clarifications 

1128(d)(3)(B) 
Redesignated  as 
1128(d)(3)(B)(i) 

4118(e)(2) 
(A) 

1330- 
155 

546 

-- 

162. 
755-761 

General  Provisions- -Civil 
Money  Penalty  and  Exclusion 
Clarifications 

1128(d)(3)(B)(ii) 
New 

4118(e)(2) 
(B) 

1330- 
155 

546 

162, 
755-761 

General  Provisions- -Civil 
Money  Penalty  and  Exclusion 
Clarifications 

1128A(a)(l) 

4118(e)(1) 

1330- 
155 

546 

161. 

755-761 

General  Provisions- -Medicaid 
Program- -Criminal  Penalties 

1128B(c) 

4211(b)(7) 
(A) 

1330- 
206 

214. 
666-668 

General  Provisions- -Medicaid 
Program- -Criminal  Penalties 

1128B(c) 

4039(a)(2) 

1330- 
81 

1662 

85. 

589-592 

General  Provisions- -Medicaid 
Program- -Criminal  Penalties 

1128B(c) 

4039(a)(1) 

1330- 
81 

1662 

85, 

589-592 

General  Provisions- -Medicaid 
Program- -Criminal  Penalties 

1128B(d)(2)(A) 

4211(h)(7) 
(B) 

1330- 
266 

214, 
666-668 

General  Provisions- - 
Coordinated  Audits 

1129 

Repealed 

4118(m)(l) 
(A) 

1330- 
157 

548 

164. 
755-761 

General  Provisions- -Payment 
for  Ambulatory  Surgery  at 

1135(d)(3) 

4068(b)(1) 

1330- 
114 

119 

Eye,  and  Eye  and  Ear.  Speciality 
Hospitals 
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S.S.  Act 
S^ctton 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

S^p^lpn      sm.   Pftry  1  lQO-^95 


General  Provisions- -Payment  1135(d)(7) 

for  Ambulatory  Surgery  at 

Eye,  and  Eye  and  Ear,  Speciality 

Hospitals 


General  Provisions- -National 
Commission  on  Children 

Health  Care  Peer  Review- - 
Contract  Provisions 

Health  Care  Peer  Review- - 
Norms  and  Education 

Health  Care  Peer  Review- - 
Contract  Provisions 
(technical  amendment) 

Health  Care  Peer  Review- - 
Contract  Provisions 

Health  Care  Peer  Review- - 
Contract  Provisions 

Health  Care  Peer  Review- - 
Contract  Provisions 

Health  Care  Peer  Review- - 
Preference  in  Contracting 
with  In- State  Organizations 

Health  Care  Peer  Review- - 
Functions  of  Peer  Review 
Organizations 

Health  Care  Peer  Review- - 
Norms  and  Education 

Health  Care  Peer  Review- - 
Norms  and  Education 


1139 

1153(c)(3) 
1153(e) 


1153(e) 

Redesignated  as 
1153(e)(1) 

1153(e)(1) 


1153(e)(2) 
New 


1153(h) 
New 


1153(1) 
New 


115A(a)(3) 

1154(a)(4)(B) 
1154(a)(4)(B) 


4068(b)(2)  1330- 
114 


1330- 
316 


4091(a)(2) 
(A) 


4094(d)(1) 


4091(b)(2) 
(A) 


4091(b)(2) 
(B) 


4091(b)(2) 
(C) 


4091(b)(1) 
4092(a) 


4093(a) 


4094(c)(2) 
(A)(ii) 


4094(c)(2) 
(A)(i) 


426, 
549 


1330- 
134 


1330- 
137 


1330- 
135 


1330- 
135 


1330- 
135 


1330- 
134 


1330- 
135 


1330-  426-427 
135 


1330-  426 
137 


1330-  426 
137 


328 
838 


140 
655 


143 
660 


140 
655 


140 
655 


140 
655 


141, 
666 


143. 
660-663 


142-143, 
660-663 
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Health  Care  Peer  Review--  1154(a)(6) 
Norms  and  Education  (technical  Subparagraph  (A) 


amendment) 


Redesignated  as 
clause  (i) 


4094(c)(1) 
(A)(ii) 


1330-  426 
136 


142, 
660-663 


Health  Care  Peer  Review- 
Norms  and  Education 
(technical  amendment) 


1154(a)(6) 
Redesignated  as 
1154(a)(6)(A) 


4094(c)(1) 
(A)(i) 


1330-  426 
136 


142. 
660-663 


Health  Care  Peer  Review- 
Norms  and  Education 
(technical  amendment) 


1154(a)(6) 
Subparagraph  (B) 
Redesignated  as 
clause  (ii) 


4094(c)(1) 
(A)(ii) 


1330-  426 
136 


142, 
660-663 


Health  Care  Peer  Review- - 
Norms  and  Education 

Health  Care  Peer  Review- - 
Norms  and  Education 

Health  Care  Peer  Review- - 
Norms  and  Education 
(technical  amendment) 

Health  Care  Peer  Review- - 
Norms  and  Education 

Health  Care  Peer  Review- - 
Norms  and  Education 

Health  Care  Peer  Review- - 
Norms  and  Education 

Health  Care  Peer  Review- - 
Limitation  of  Beneficiary 
Liability 

Health  Care  Peer  Review- - 
Limitation  of  Beneficiary 
Liability 


1154(a)(6)(B) 
New 

1154(a)(6) 

1154(a)(7)(A) 
Redesignated  as 
1154(a)(7)(A)(i) 

1154(a)(7)(A) 
1154(a) (7) (A) (ii) 


1154(a) (15) 
New 


1154(e)(2) 


4094(c)(1) 
(A)(iii) 


4094(a) 


4094(c)(2) 
(B)(i) 


4094(c)(2) 
(B)(ii) 


4094(c)(2) 
(B)(iii) 


4094(b) 


4096(c)(1) 


1154(e)(3)(A)(i)  4096(c)(2) 


1330- 
136 


1330- 
136 


1330- 
137 


1330- 
137 


1330- 
137 


426 


1330-  426 
136 


1330- 
140 


1330- 
140 


142 


141 
660 


143 
660 


143 
660 


143 
660 


145 
658 


145 
658 


660 
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S.S.  Act 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Sggtlgn      Sm.   Part  I    Part  2  100-495 


Health  Care  Peer  Review- - 
Limitation  of  Beneficiary 
Liability 

Health  Care  Peer  Revision- 
Freexclusion  Hearings 


1154(e)(3)(B) 


1156(b)(5) 


Advances  to  State  Unemployment  1202(c) 
Funds- -Crediting  of  Interest  New 
Earned  on  Advances 


4096(c)(2)  1330- 
140 


4095(a) 
9156(a) 


1330-  427-428, 
138  551 


1330- 
327 


145, 
658-660 


143-144, 
663-665 


340 


Advances  to  State  Unemployment  1203 
Funds --Interest  on  Advances 


9155(b)(1)  1330- 
327 


339 


Advances  to  State  Unemployment  1203 
Funds- -Interest  on  Advances 


9155(b)(2)  1330- 
327 


Supplemental  Security 
Income- -Exception  from  SSI 
Retrospective  Accounting 
(conforming  amendment) 

Supplemental  Security 
Income- -Exception  from  SSI 
Retrospective  Accounting 

Supplemental  Security 
Income- -Exception  from  SSI 
Retrospective  Accounting 
(technical  amendment) 

Supplemental  Security 
Income- -Exception  from  SSI 
Retrospective  Accounting 
(technical  amendment) 


1611(c)(1) 


1611(c)(5) 
Redesignated  as 
1611(c)(6) 


1611(c)(5) 


1611(c)(6) 
Redesignated  as 
1611(c)(7) 


Supplemental  Security  Income--  1611(e)(1)(A) 
Continuation  of  Full  Benefit 
Standard  for  Individuals 
Temporarily  Institutionalized 
(confonaing  amendment) 


9106(a)(1)  1330- 
301 


9106(a)(3)  1330- 
301 


9106(a)(2)  1330- 
301 


9106(a)(2)  1330- 
301 


9115(a)(1)  1330- 
304 


898 


313, 
825 


313, 
825 


313, 
825 


313, 
825 


816.  316, 
901-902  830-83: 
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Supplemental  Security  Income--  1611(e)(1)(B) 
Continuation  of  Full  Benefit 
Standard  for  Individuals 
Temporarily  Institutionalized 

Supplemental  Security  Income--  1611(e) (1) (B) (i) 
Increase  in  Personal  Needs 
Allowance  for  SSI  Recipients 

Supplemental  Security  Income--  1611(e) (1) (B) (i) 
Increase  in  Personal  Needs  (I) 
Allowance  for  SSI  Recipients 

Supplemental  Security  Income--  1611(e)(1)(B) 
Increase  in  Personal  Needs  (iii) 
Allowance  for  SSI  Recipients 

Supplemental  Security  Income--  1611(e)(1)(D) 
Extension  of  Eligibility  of 
Individuals  in  Public  Emergency 
Shelters 


9115(a)(2) 


9119(a)(1) 


9119(a)(1) 


9119(a)(2) 


9113(a) 


1330- 
304 


1330- 
308 


1330- 
308 


1330- 
308 


1330- 
304 


816.  316, 
901-902  830-831 


816. 
900 


316, 
829 


Supplemental  Security  Income- - 
Continuation  of  Full  Benefit 
Standard  for  Individuals 
Temporarily  Institutionalized 

Supplemental  Security  Income- - 
Continuation  of  Full  Benefit 
Standard  for  Individuals 
Temporarily  Institutionalized 

Supplemental  Security  Income- - 
Treatment  of  Certain  Couples 
in  Medical  Institutions 


1611(e)(1)(G) 
New 


1611(e)(1)(H) 
New 


1611(e)(5) 


9115(a)(3) 


9115(a)(3) 


9107(1) 


1330- 
304 


1330- 
304 


1330- 
302 


816,  316. 
901-902  830-831 


816,  316, 
901-902  830-831 


314. 
825-826 


Supplemental  Security  Income--  1611(e)(5) 
Treatment  of  Certain  Couples 
in  Medical  Institutions 


9107(2) 


1330- 
302 


314. 
825-826 


Supplemental  Security  Income - 
Exclusion  of  Death  Benefits 


1612(a)(2)(D) 


9120(a) 


1330- 
309 


321. 
835 
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H.Rep.  H.Rep. 

S.S.  Act  P.L.  101        100-391    100-391  H.C.Rep. 


Supple»ental  Security  Incone--  1612(a)(2)(E)  9120(a)  1330-  --  --  321, 

Exclusion  of  Death  Benefits  309  835 

Supplemental  Security  Incoae--  1613(a)(7)  9114(a)  1330-  --         900-901  316. 

Exclusion  of  Underpaynents  304  830-832 

fron  Resources 

Supplemental  Security  Income--  1613(b)  9103(a)(1)      1330-  --  896  313. 

Exclusion  from  Real  Property      Redesignated  as  301  822-823 

1613(b)(1) 

Supplemental  Security  Income--  1613(b)(2)  9103(a)(2)      1330-  --         896  313, 
Exclusion  from  Real  Property      New                                                  301  822-823 

Supplemental  Security  Income--  1613(c)(1)  9104(a)(1)      1330-  897  313, 

Disposal  of  Resources  for  Less  301  823-824 

Than  Fair  Karket  Value 

Supplemental  Security  Income--  1613(c)(4)  9104(a)(2)      1330-  --         897  313, 
Disposal  of  Resources  for           New                                                  301  823-824 
Less  Than  Fair  Karket  Value 

Supplemental  Security  Income--  1613(d)(1)  9105(a)(1)      1330-  --         815.  313, 
Exclusion  of  Interest  on                                                               301  897-898  824-825 

Burial  Accounts 

Supplemental  Security  Income--  1613(d)(3)  9105(a)(2)      1330-  --         815.  313, 
Exclusion  of  Interest  on                                                               301  897-898  824-825 

Burial  Accounts 

Supplemental  Security  Income--  1618(g)  9119(b)  1330-  --  --  321. 

Handatory  Pass -Through  of  New  309  834-835 

Increased  Personal  Needs 
Allowance 

Supplemental  Security  Income--  1631(a)(4)(A)  9109(a)  1330-  --         899  314, 

Increase  in  SSI  Emergency  302  826-827 

Advance  Payments 

Supplemental  Security  Income--  1631(a)(6)  9112(a)(1)      1330-  --         816.  316. 
Rehabilitation  Services  for                                                           304  900  828-829 

Blind  Recipients 
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17  - 
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Section 


H.Rep.  H.Rep. 
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Supplemental  Security  Income--  1631(a)(6) 
Rehabilitation  Services  for 
Blind  Recipients 


9112(a)(2)  1330- 
304 


816, 
900 


316, 
828-829 


Supplemental  Security  Income--  1631(a)(6)(B) 
Rehabilitation  Services  for 
Blind  Recipients 


9112(a)(3)  1330- 
304 


816, 
900 


316, 
828-829 


Supplemental  Security  Income - 
Modification  of  Interim 
Assistance  Reimbursement 
Program 


1631(g)(2) 


9110(a)  1330- 
302 


314, 
827 


Supplemental  Security  Income- 
Modification  of  Interim 
Assistance  Reimbursement 
Program 


1631(g)(3) 
Redesignated  as 
1631(g)(3)(A) 


9110(b)(1)  1330- 
302 


314, 
827 


Supplemental  Security  Income- 
Modification  of  Interim 
Assistance  Reimbursement 
Program 


-  1631(g)(3)(A) 


9110(b)(2)  1330- 
302 


315, 
827 


Supplemental  Security  Income - 
Modification  of  Interim 
Assistance  Reimbursement 
Program 


1631(g)(3)(B) 
New 


9110(b)(2)  1330- 
302 


315, 
827 


Supplemental  Security  Income - 
Pre-Release  Procedures  for 
Institutionalized  Persons 
(technical  amendment) 

Supplemental  Security  Income - 
Special  Notice  to  Blind 
Recipients 


1631(j) 

Redesignated  as 
1631(m) 


1631f/) 
New 


9123 


1330- 
312 


9111(a)(1)  1330- 
303 


325 


315, 

827-828 


Supplemental  Security  Income--  1631(m) 
Pre-Release  Procedures  for  Heading 
Institutionalized  Persons 


1330- 
313 
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S.S.  Act 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 
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Supplemental  Security  Income - 
Determinations  of  Medicaid 
Eligibilitly 


1634(b)(3) 


9108 


1330- 
302 


314. 
826 


Supplemental  Security  Income--  1634(d) 
Determinations  of  Medicaid  New 
Eligibility 


9116(a) 


1330- 
305 


317, 
831 


Medicare- -Conditions  of  and 
Limitations  on  Payment  for 
Services 


1814(a) 


4024(a) 


1330-  408-409, 
73  552 


77, 

570-577, 
581 


Medicare --Amount  Paid  to 
Providers 


1814(b)(3)(B) 


4008(b)(1)  1330- 
55 


58, 

539, 

549-551 


Medicare- -Elimination  of 
Lesser-of -Cost  or  Charges 
Provision  (conforming 
amendment) 


1814(j)(2)(B) 


4062(d)(1)  1330-  390-396, 
(A)  108  552 


Medicare- -Payments  to  Home         1814 (k)(l) 
Health  Agencies  for  Durable  Stricken 
Medical  Equipment 


4062(d)(1)      1330-  390-396. 


(B) 


108  552 


Medicare- -Payments  to  Home 
Health  Agencies  for  Durable 
Medical  Equipment 

Medicare- -Payments  to  Home 
Health  Agencies  for  Durable 
Medical  Equipment 


1814(k)(2) 
Stricken 


1814(k) 


4062(d)(1)  1330-  390-396, 
(B)  108  552 


4062(d)(1)      1330-  390-396, 


(B) 


108  552 


113. 
608-620 


113, 
608-620 


Medicare- -Publication  and  1816(c)(1) 
Notification  of  Policies 

Medicare- -Prompt  Payment  for  1816(c)(2)(C) 
Comprehensive  Outpatient 
Rehabilitation  Facilities 


4035(a)(1)  1330- 
78 


4085(d)(1)  1330- 
130 


1666 


136, 
643, 
655 


Medicare- -Payment  Cycle 
Standards 


1816(c)(3) 
New 


4031(a)(1)  1330- 
75 


P.L.  100-203  (Cont.) 


Svbj^ct 


S.S.  Act 
Section 


P.L. 
Section 


H.Rep. 
101  100-391 
Stat.    Part  1 


H.Rep. 

100-391  H.C.Rep. 
Part  2  100-495 


Medicare --Performance 
Standards  for  Fiscal 
Intermediaries  and  Carriers 


1816(f) 


4032(b) 


1330- 
77 


80, 
571. 
577, 
581-582 


Medicare --Notification  and 
Physician  Review 


1816(j) 


4032(a) 


1330- 
76 


80, 

571, 
577, 
581-582 


'Medicare- -Requirements  for 
Skilled  Nursing  Facilities 


1819 
New 


4201(a)(3)  1330- 
160 


1668- 
1685 


167, 
666-668 


Medicare- -Requirements  for 
Skilled  Nursing  Facilities 
Survey  and  Certification 
Process 


1819(g) 
New 


4202(a)(2)  1330- 
175 


182, 
707-715 


Medicare- -Requirements  for  1819(h) 
Skilled  Nursing  Facilities--  New 
Enforcement  Process 


4203(a)(2)  1330- 
179 


186, 
715-724 


Medicare- -Requirements  for  1819(1) 
Skilled  Nursing  Facilities--  New 
Construction 


1330- 
182 


Medicare -  - Supplementary 
Medical  Insurance- -Scope 
of  Benefits 


1832(a)(2)(A) 


4062(d)(2)      1330-  390-396, 


(A) 


108  556 


113, 
608-620 


Medicare- -Supplementary 
Medical  Insurance -  - Scope 
of  Benefits 


1832(a)(2)(B) 


4062(d)(2)      1330-  390-396, 


(B) 


108  556 


113, 
608-620 


Medicare- -Coverage  of 
Certified  Nurse-Midwife 
Services 


1832(a)(2)(B)(ii)    4073(b)(1)  1330- 
(A)  118 


123, 
637-638 


Medicare- -Psychologist 
Services  in  Clinics 


1832(a)(2)(B)(li)    4077(b)(2)  1330- 


(A) 


120 


126, 
638 
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H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 
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Medicare- -Supplementary 
Medical  Insurance- -Scope 
of  Benefits 


1832(a)(2)(B) 
(iii) 


4073(b)(1)  1330- 
(B)  118 


123, 
637-638 


Medicare- -Psychologist 
Services  in  Clinics 


1832(a)(2)(B) 
(iii) 


4077(b)(2)  1330- 


(B) 


120 


126, 
638 


Medicare - - Supplementary 
Medical  Insurance- -Scope 
of  Benefits 


1832(a)(2)(B) 

(iv) 

New 


4073(b)(1)  1330- 
(C)  118 


123, 
638 


Medicare- -Psychologist 
Services  in  Clinics 


1832(a)(2)(B) 

(iv) 

New 


4077(b)(2)  1330- 
(C)  120 


126, 
638 


Medicare- -Supplementary 
Medical  Insurance- -Scope 
of  Benefits 


1832(a)(2)(E) 


4062(d)(2)      1330-  390-396, 


(C)(i) 


108  557 


113, 
608-620 


Medicare -  -  Supplementary 
Medical  Insurance- -Scope 
of  Benefits 
(technical  amendment) 


1832(a)(2)(F) 


4062(d)(2)      1330-  557 


(C)(ii) 


108 


113, 
608-620 


Medicare -  - Supplementary 
Medical  Insurance -  - Scope 
of  Benefits 


1832(a)(2)(G)  4062(d)(2)      1330-  557 


New 


(C)(iii)  108 


113, 
608-620 


Medicare -  - Supplementary 
Medical  Insurance- -Payment 
of  Benefits 


1833(a)(l)(D)(i)      4085(i)(l)      1330-    557-558  1687 


(A) 


131 


137, 
643-655 


Medicare- -Coverage  of 
Certified  Nurse-Midwife 
Services 

(technical  amendment) 


1833(a)(1)(F)  4073(b)(2)  1330- 


(A) 


118 


123, 
637-638 


Medicare-- Supp 1 ementary 
Medical  Insurance -- 
Payment  of  Benefits 
(technical  amendment) 


1833(a)(1)(F)  4085(i)(l)      1330-     558  1687 

(B)  132 


137, 
643-655 


21 
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Medicare - - Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1833(a)(1)(F) 


4085(i)(21)  1330- 


(D)(i) 


133 


1739 


139, 
643-655 


Medicare -- Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 
(technical  amendment) 


1833(a)(1)(G) 


4062(d)(3)      1330-  558 


(A)(i) 


108 


113. 
608-620 


Medicare- -Coverage  of 
Certified  Nurse - 
Midwife  Services 
(technical  amendment) 


1833(a)(1)(G) 


4073(b)(2)  1330- 
(B)  118 


123. 
637-638 


Medicare- -Psychologist 
Services  in  Clinics 
(technical  amendment) 


1833(a)(1)(G) 


4077(b)(3)  1330- 
(A)  120 


126. 
638 


Medicare- -Fee  Schedules  for 
Radiologist  Services 
(technical  amendment) 


1833(a)(1)(H) 


4049(a)(1)      1330-  396-399, 
90  558 


95, 

600-604 


Medicare- -Coverage  of 
Certified  Nurse - 
Midwife  Services 
(technical  amendment) 


1833(a)(1)(H) 


4073(b)(2)  1330- 
(C)  118 


123, 
637-638 


Medicare  -  - Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 
(technical  amendment) 


1833(a)(1)(H) 


4062(d)(3)  1330-  390-396, 
(A)(ii)  108  558 


113. 
608-620 


Medicare- -Psychologist 
Services  in  Clinics 
(technical  amendment) 


1833(a)(1)(H) 


4077(b)(3)  1330- 
(B)  121 


126, 
638 


Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 
(conforming  amendment) 


1833(a)(l)(I) 
New 


4062(d)(3)  1330-  390-396, 
(A)(ii)  108  558 


113, 
608-620 
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Medicare- -Coverage  of 
Certified  Nurse - 
Midwife  Services 


1833(a)(l)(I) 


4073(b)(2)  1330- 
(C)  118 


123. 
637-638 


Medicare- -Psychologist 
Services  in  Clinic 
(technical  amendment) 


1833(a)(l)(I) 


4077(b)(3)  1330- 


(C) 


121 


126. 
638 


Medicare- -Fee  Schedules  for 
Radialogist  Services 
(technical  amendment) 


1833(a)(l)(I) 


4049(a)(1)      1330-  396-399. 

90  558 


95, 

600-604 


Medicare- -Fee  Schedules  for 
Radiologist  Services 


1833(a)(l)(J) 
New 


4049(a)(1)      1330-  396-399, 
90  558 


95. 

600-604 


Medicare- -Psychologist 
Services  in  Clinics 


1833(a)(l)(J) 
New 


4077(b)(3)  1330- 


(D) 


121 


126, 
638 


Medicare -  -  Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 
(conforming  amendment) 


1833(a)(2) 


4062(d)(3)      1330-  390-396, 


(B)(i) 


108  558 


113, 
608-620 


Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 
(conforming  amendment) 


1833(a)(2)(A) 


4062(d)(3)  1330-  390-396, 
(B)(ii)  108  558 


113, 
608-620 


Medicare- -Payments  to 
Hospital  Outpatient  Departments 
for  Radiology 
(conforming  amendment) 


1833(a)(2)(B) 


4066(b)  1330- 
113 


118, 
623-624 


Medicare- -Payments  to  1833(a)(2)(C)  4066(a)(1)  1330- 

Hospital  Outpatient  Departments  (A)  112 

for  Radiology 
(technical  amendment) 


117. 
623-624 


Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 


1833(a)(2)(D)(i) 


4085(i)(l)  1330-  559 
(A)  131 


137, 
643-655 
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Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.     Payt  1      Part  2  100-495 


Medicare- -Payments 
to  Hospital  Outpatient 
Departments  for  Radiology 
(technical  amendment) 


1833(a)(2)(D) 


4066(a)(1)  1330- 
(B)  112 


117, 
623-624 


Medicare- -Payments  to 
Hospital  Outpatient 
Departments  for  Radiology 


1833(a)(2)(E) 
New 


4066(a)(1)  1330- 
(C)  112 


117. 
623-624 


Medicare -  - Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 
(technical  amendment) 


1833(a)(3) 


4062(d)(3)  1330-  390-396. 
(C)  108  559 


113, 
608-620 


Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 
(technical  amendment) 


1833(a)(4) 


4062(d)(3)  1330-  390-396, 
(D)  108  559 


113, 


Medicare -  - Supplementary  1833(a)(5) 
Medical  Insurance--  New 
Payment  of  Benefits 


4062(d)(3)      1330-  390-396. 


<E) 


108  559 


113, 
608-620 


Medicare -  - Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1833(b)(3) 


4085(1) (21)    1330-  559 


(D)(1) 


133 


1739 


139, 
643-655 


Medicare -  - Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1833(b)(3)(A) 


4085(1) (1)      1330-  559 


(C) 


132 


1688 


137, 
643-655 


Medicare -  - Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 
(technical  amendment) 


1833(b)(4) 


4085(1) (21)  1330- 


(D)(i) 


133 


139. 
643-655 


Medicare- -Coverage  of  Mental  1833(c) 
Health  Services 

Medicare- -Coverage  of  Mental  1833(c) 
Health  Services 


4070(b)(4) 


1330- 
115 


4070(a)(1)  1330- 
114 


120. 
635-637 


119. 
635-637 
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Sub-feet 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391  100-391 

S^g^tpft         Si&Lu    Par^:  I      Part  2 


Medicare- -Coverage  of  Mental 
Health  Services 


1833(c) 


4070(a)(2)  1330- 
114 


Medicare- -Paynents  for  1833(f) 
Independent  Rural  Health  New 
Clinics 


4067(a) 


1330-  402-403, 
113  560 


Medicare- -Payment  for 
Therapeutic  Shoes 

Medicare -  -  Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 

Medicare- -Clinical  Diagnostic 
Laboratory  Tests 

Medicare- -Clinical  Diagnostic 
Laboratory  Tests 

Medicare- -Clinical  Diagnostic 
Laboratory  Tests 

Medicare- -Clinical  Diagnostic 
Laboratory  Tests 

Medicare -  - Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 
(technical  amendment) 

Medicare -  - Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 
(technical  amendment) 

Medicare - - Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 

Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 


1833(f) 
New 

1833(h)(1)(C) 

1833(h)(2) 
1833(h)(2) 
1833(h)(A)(B)(i) 


1833(h)(4)(B) 
(ii) 


1833(h)(5)(A)(i) 


1833(h)(5)(A) 
(ii) 


1833(h)(5)(A) 

(iii) 

New 

1833(h)(5)(D) 
New 


4072(b) 


1330-  408 
117 


4085(1) (2)      1330-  560 
132 


4064(c) 


1330- 
111 


4064(b)(1)  1330- 
110 

4064(b)(2)  1330- 
(A)  110 

4064(b)(2)  1330- 
(B) 


110 


4085(1) (3)  1330- 
132 


4085(1)(3)  1330- 
132 


4085(i)(3)  1330- 
132 


1690 


4085(b)(1)      1330-    560-561  1690 
130 
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Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


Medicare- -Payment  for 
Intraocular  Lenses 
(technical  amendment) 


1833(1)(2)(A)(1)  A063(b)(l) 


1330- 
109 


114, 
608, 
610, 
615-617 


Medicare- -Payment  for 
Intraocular  Lenses 
(technical  amendment) 


Medicare --Payment  for 
Intraocular  Lenses 


1833(1)(2)(A) 
(ii) 


1833(i)(2)(A) 

(ill) 

New 


4063(b)(2) 


4063(b)(3) 


1330- 
109 


1330- 
109 


lU. 
608, 
610, 
615-617 

114, 
608, 
610, 
615-617 


Medicare- -Payment  for 
Ambulatory  Surgery  at  Eye, 
and  Eye  and  Ear,  Speciality 
Hospitals 


1833(i)(3)(B) 
(11) 


4068(a)(1) 


1330- 
113 


Medicare --Payment  for  1833(1) (3) (B)  4068(a)(2) 

Ambulatory  Surgery  at  Eye,  (11) 
and  Eye  and  Ear,  Speciality 
Hospitals 

Medicare- -Certified  Registered  1833(/)(2)  4084(a)(1) 
Nurse  Anesthetists 

Medicare --Certified  Registered  18330  (5)  (A)  4084(a)(2) 
Nurse  Anesthetists 

Medicare --Supplementary  1833^(6)  (A)  4045(c)(2) 

Medical  Insurance--  (A)(1) 
Payment  of  Benefits 

Medicare --Supplementary  1833(^(6)  (A)  4045(c)(2) 

Medical  Insurance--  (A) (11) 

Payment  of  Benefits 

Medicare- -Supplementary  18330  (6)  (B)  4045(c)(2) 

Medical  Insurance--  Stricken  (A) (111) 

Payment  of  Benefits 


1330- 
113 


1330-  403 
129 


1330-  403 
129 


1330-  382-385 
88 


1330-  382-385 


1330-  382-385 


135, 
643-654 


135, 
643-654 


92, 

595-598 


92, 

595-598 


92, 

595-598 


P.L.  100-203  (Cant.) 
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H.Rep.  H.Rep. 


S.S.  Act 

P.L. 

101  100-391 
Stat.     Part  1 

100-391 
Part  2 

H.C.Rep. 

Medicare- -Suppleaentary 
H6dlcs.X  Xnsux3nc6 * " 
Paynent  of  Benefits 

1833^(6)(C) 

4045(c)(2) 

1330- 
88 

382-385 

92. 

595-598 

Medical  Insurance -- 
Payment  of  Benefits 

1833^^(6)(D) 
Stricken 

4045(c) f 21 
(A)(iii) 

1330- 
88 

382-385 

92, 

595-598 

Medicare -- Incentive  Pavisents 
for  Physicians'  Services 
Furnished  in  Dnderserved  Areas 

1833(ii) 
New 

4043(a) 

1330- 
85 

389-390 

89, 

592-595 

Medicare- -Coverage  of 
Certified  Nurse- Hi dvife 

1833(n) 
New 

4073(b)(3) 

1330- 
118 

124. 
637-638 

Medicare- -Psychologist 
Services  in  Clinics 

1833(111) 

4077(b)(4) 

1330- 
121 

126, 
638 

Medicare- -Payments  to 

Hospital  Outpatient 
Departaents  for  Radiology 

1833(n) 
Kev 

4066(a)(2) 

1330- 
112 

117. 
623-624 

Medicare -- Payisents  for 
Durable  Medical 

Equipiaent,  Prosthetic  Devices, 
Orthotics,  and  Prosthetics 

1834(a) 
New 

4062(b) 

1330- 
100 

390-396, 
562-569 

105. 
608-620 

Medicare- -Fee  Schedules  for 
Radiologist  Services 

1834(b) 

4049(a)(2) 

1330- 
91 

396-399. 
569-571 

95, 

600-604 

Medicare -  - Supplementary 
Medical  Insurance- - 
Pajraent  of  Benefits 

1835(a)(2)(C)(i) 

4085 (i) (4) 

1330- 
132 

571 

1691 

137. 
643-655 

Medicare- -Coverage  of  Mental 
Health  Services 

1835(a)(2)(D) 

4070(b)(3) 
(A) 

1330- 
115 

120. 
635-637 

Medicare- -Coverage  of  Mental 
Health  Services 

1835(a)(2)(E) 

4070(b)(3) 
(B) 

1330- 
115 

120. 
635-637 

Medicare- -Coverage  of  Mental 
Health  Services 

1835(a)(2)(F) 
New 

4070(b)(3) 

(C) 

1330- 
115 

120. 

635-637 
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Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


Medicare - - Procedure  for 
Payment  of  Claims  of 
Providers  of  Services 


Medicare- -Supplementary 
Medical  Insurance- - 
Amounts  of  Premiums 

Medicare -  -  Supplementary 
Medical  Insurance- - 
Amounts  of  Premiums 

Medicare- -Supplementary 
Medical  Insurance -- 
Amounts  of  Premiums 

Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 

Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 

Medicare  -  -  Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 

Medicare -  - Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 


1835(a) 


1839(e) 


1839(f)(1) 


1839(f)(2) 


1842(b)(2) 


4024(b)  1330-  408-409, 

74  572 


4080(1)  1330- 
126 


4080(2)  1330- 
126 


4080(3)  1330- 
126 


4041(a)(3)  1330- 


(A)(i) 


84 


1842(b)(3)(B)(ii)    4096(a)(1)  1330- 
(A)  139 


1842(b)(3)(C)  4085(i)(5)      1330-     573  1692 

132 


1842(b)(3) 


4052(a)  1330-  574 

(Second  97 
4052(a)) 


77. 
570 
577 
581 

131 
626 


131 

626 


131 
626 


145 
658 


137 
643 


627 


Medicare -  - Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1842(b)(4)(A)  4042(c)(1)      1330-     388-389  1693 


(iv) 


85 


89. 

592-595 


Medicare  -  - Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1842(b)(4)(A)  4042(c)(2)      1330-     388-389  1693 


89, 

592-595 
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H.Rep.  H.Rep. 


S.S.  Act 

P.L. 

101 

100- 

■391 

100-391 

H.C.Rep. 

Sublect 

Section 

Section 

Stat^    Part  1 

Part  2 

100-495 

Medicare- -Supplementary 
Medical  Insurance- - 

1842(b)(4)(A) 

(V) 

4041(a)(1) 
(A)(i) 

1330- 
83 

87. 

592-595 

Payment  of  Benefits 
(technical  amendment) 

Redesignated  as 
1842(b) (4) (A) (vi) 

Medicare -  - Supplementary 
Medical  Insurance- - 

1842(b)(4)(A) 
(v) 

4041(a)(1) 
(A)(i) 

1330- 
83 

-■ 

87, 

592-595 

Payment  of  Benefits 

New 

Medicare- -Supplementary 
Medical  Insurance -- 

1842(b)(4)(A) 
(vi) 

4044(a) 

1330- 
86 

90, 

633-634 

Payment  of  Benefits 
(technical  amendment) 

Redesignated  as 
1842(b) (4) (A) (vii) 

Medicare - - Supplementary 
Medical  Insurance -- 

LB'*l(b)  (I*)  (A) 
(vi) 

1330- 
86 

404- 

•405 

90 

633-634 

Payment  of  Benefits 

New 

Medicare- -Supplementary 
Medical  Insurance -- 

1842(b)(4)(B) 
(iii) 

4041(a)(1) 
(A)(ii) 

1330- 
83 

87, 

592-595 

Payment  of  Benefits 

New 

Medicare -  - Supplementary 
Medical  Insurance- - 

1842(b)(4)(E) 
(iii) 

4042(b) 

1330- 
85 

388- 

•389 

89, 

592-595 

Payment  of  Benefits 

New 

Medicare- -Supplementary 
Medical  Insurance -- 

1842(b)(4)(F) 
New 

4042(a) 

1330- 
85 

388- 
575 

•389, 

89, 

592-595 

Payment  of  Benefits 

Medicare- -Supplementary 
Medical  Insurance- - 

1842(b)(4)(G) 
New 

4047(a) 

1330- 
89 

93, 

598-599 

Payment  of  Benefits 

Medicare - - Supplementary 
Medical  Insurance -- 

1842(b)(5) 
Redesignated  as 

4082(c)(1) 

1330- 
128 

429- 
576 

■430, 

133. 
643-654 

Payment  of  Benefits 

1842(b)(5)(A) 

Medicare- -Supplementary 
Medical  Insurance -- 

1842(b)(5)(B) 
New 

4082(c)(2) 

1330- 
128 

429- 
576 

•430. 

133, 
643-654 

Payment  of  Benefits 
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Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 


1842(b) (10) 


4045(a) 


1330- 
86 


382-385  1693 


90, 

595-598 


Medicare- -Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1842(b) (11) (B) 
(i) 


4045(c)(2) 
(B)(i) 


382-385, 
577 


92, 

595-598 


Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 


1842(b) (11) (C) 
(i) 


4045(c)(1)  1330-  382-385  1694 
(A)(i)  87 


91. 

595-598 


Medicare -  - Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 
(technical  amendment) 


1842(b) (11) (C) 
(i) 

Redesignated  as 
1842(b) (11) (C) 


4045(c)(1)  1330-  382-385 
(A)(ii)  87 


91, 

595-598 


Medicare- -Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1842(b)(ll)(C) 
(ii) 

Stricken 


4045(c)(1)  1330-  382-385 
(A)(iii)  87 


91. 

595-598 


Medicare -  - Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 


1842(b)(ll)(C) 

(iii) 

Stricken 


4045(c)(1)      1330-     382-385  1694 


(A) (iii) 


87 


91, 

595-598 


Medicare- -Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1842(b) (11) (C) 
(iv) 

Stricken 


4045(c)(1)      1330-     382-385  1694 


(A) (iii) 


87 


91. 

595-598 


Medicare- -Limits  on  Payment 
for  Ophthalmic  Ultrasound 


1842(b)(ll)(C) 


4046(a)(1)  1330- 
(A)  88 


93, 
598 


Medicare- -Limits  on  Payment 
for  Ophthalmic  Ultrasound 


1842(b)(ll)(C) 
Redesignated  as 
1842(b)(ll)(D) 


4046(a)(1)  1330- 
(B)  88 


93, 
598 


Medicare- -Limits  on  Payment 
for  Ophthalmic  Ultrasound 


1842(b) (11) (C) 
New 


4046(a)(1)  1330- 
(C)  88 


493, 
598 


Medicare- -Payment  for 
Intraocular  Lenses 
(technical  amendment) 


1842(b)(ll)(C) 
Redesignated  as 
1842(b)(ll)(C)(i) 


4063(a)(1)  1330- 
(A)  109 


114, 
608, 
610, 
615-617 
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S.S.  Act 
gecti,on 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

S^<?^t9n         S£a^  _££I£_1      Part  2  100-495 


Medicare- -Payment  for 
Intraocular  Lenses 


1842(b) (11) (C) 

(ii) 

New 


4063(a)(1) 
(A) 


1330- 
109 


610, 
615-617 


Medicare- -Payment  for 
Intraocular  Lenses 


1842(b) (11) (D)  4063(a)(1) 
(B) 


1330- 
109 


114, 
608, 
610, 
615-617 


Medicare- -Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1842(b) (14) 
New 


4048(a) 


1330- 
89 


93, 

599-601, 
603-604 


Medicare- -Supplementary 
Medical  Insurance- - 
Payment  of  Benefits 
(technical  amendment) 


1842(c)(1) 
Redesignated  as 
1842(c)(1)(A) 


4041(a)(3) 
(A)(ii) 


1330- 
84 


Medicare- -Supplementary 
Medical  Insurance -- 
Payment  of  Benefits 


1842(c)(1)(B) 
New 


4041(a)(3) 
(A)(ii) 


1330- 


1695 


88, 

592-595 


Medicare- -Supplementary 
Medical  Insurance- -Publication 
and  Notification  of  Policies 


1842(c)(1) 


4035(a)(2) 


1330- 
78 


Medicare- - Supplementary  1842 (c)(3) 

Medical  Insurance--  New 
Payment  of  Benefits 


4031(a)(2) 


1330- 
76 


Medicare- -Submission  of 
Claims  to  Supplemental 
Insurance  Carriers 
(technical  amendment) 


1842(h)(3) 
Redesignated  as 
1842(h)(3)(A) 


4081(a) 


1330- 
126 


132 


Medicare- -Submission  of 
Claims  to  Supplemental 
Insurance  Carriers 


1842(h)(3)(B) 
New 


4081(a) 


1330- 
126 


1696 


Medicare- -Use  of  Carriers  for 
Administration  of  Benefits 


1842(h)(5) 


4085(i)(6) 


1330- 
132 


137, 
643- 
655 
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H.Rep.  H.Rep. 

S.S.  Act  P.L.  101        100-391    100-391  H.C.Rep. 

gub^ect   Section  Section  PWt  1      Part  2  100-495 


Medicare --Application  of  1842(j ) (1) (B) (i)  4053(a)(1) 

Maximum  Allowable  Actual  Charge 

Medicare- -Application  of  1842(j ) (1) (B) (i)  4053(a)(2) 

Maximum  Allowable  Actual  Charge 

Medicare- -Use  of  Carriers  for    1842(j ) (1) (C)  4085(1) (7) 

Administration  of  Benefits  (1)  (A) 


1330-  402 
97 


1330-  402 
97 


1330-  580 
132 


1696 
1697 
1697 


101, 
643-654 


101, 
643-654 


137. 
643-655 


Medicare- -Use  of  Carriers  for    1842( j ) (1) (C) 


Administration  of  Benefits 


(V) 


4085(i)(7) 
(B) 


1330-  580 
132 


1697 


137, 
643-655 


Medicare- -Application  of 
Maximum  Allowable  Actual 
Charge 

Medicare- -Freeze  in  Payments 
for  Physicians'  Services 


1842(j)(l)(C) 
(vi) 


1842(j)(l)(C) 

(vii) 

New 


4053(a)(3) 


4041(a)(1) 
(B) 


1330-  402, 
97  580 


1330- 
83 


101, 
643-654 


87, 

592-595 


Medicare- -Use  of  Carriers 
for  Administration  of 
Benefits 


1842(j)(l)(C) 

(vii) 

New 


4085(1)(7) 
(C) 


1330- 
132 


137. 
643-655 


Medicare- -Reduction  in 
Prevailing  Charge  Level  for 
Overpriced  Procedures 


1842(j)(l)(D) 
New 


4045(c)(1) 
(B) 


1330-  382-385  1697 
87 


91, 

592-595 


Medicare- -Limits  on  Payment 
for  Ophthalmic  Ultrasound 
(technical  amendment) 

Medicare- -Limits  on  Payment 
for  Ophthalmic  Ultrasound 
(technical  amendment) 


Medicare- -Payment  for 
Intraocular  Lenses 


1842(j)(l)(D) 
(ii)(III) 


1842(j)(l)(D) 
(ii)(IV) 
Redesignated  as 
1842(j)(l)(D)(ii) 

1842(j)(l)(D) 
(11) (IV) 
New 


4046(a)(2) 
(A) 


4046(a)(2) 
(A) 


(V) 


4063(a)(2) 
(A) 


1330- 
89 


1330- 
89 


1330- 
109 


1698 


93, 

592-595 


93, 

592-595 


93, 
608, 
610, 
615-617 


P.L.  100-203  (Cont.) 


32  - 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.     Part  1      Part  2  100-495 


Medicare- -Payment  for 
Intraocular  Lenses 
(technical  amendment) 


1842(j)(l)(D) 
(ii)(IV) 


4063(a)(2) 
(A) 


1330- 
109 


114. 
608, 
610, 
615-617 


Medicare- -Payment  for 
Intraocular  Lenses 


1842(j)(l)(D) 

(ii)(IV) 

New 


4063(a)(2) 
(A) 


1330- 
109 


114, 
608, 
610, 
615-617 


Medicare- -Limits  on  Payment 
for  Ophthalmic  Ultrasound 
(technical  amendment) 


1842(j)(l)(D) 
(ii)(V) 
Redesignated  as 
1842(j)(l)(D)(ii)(VI) 


4046(a)(2) 
(A) 


1330- 
89 


114. 
598 


Medicare- -Payment  for 
Intraocular  Lenses 
(technical  amendment) 


1842(j)(l)(D) 
(iii)(I) 


4063(a)(2) 
(B)(i) 


1330- 
109 


114, 


610, 
615-617 


Medicare- -Limits  on  Payment  1842(j ) (1) (D) 
for  Ophthalmic  Ultrasound  (iii)(II) 


4046(a)(2) 
(B) 


1330- 
89 


93, 
598 


Medicare- -Payment  for 
Intraocular  Lenses 


1842(j)(l)(D) 
(iii)(II) 


4063(a)(2) 
(B)(ii) 


1330- 
109 


114, 
608, 
610, 
615-617 


Medicare- -Payment  for 
Intraocular  Lenses 
(technical  amendment) 


1842(j)(l)(D) 
(iii)(II) 


4063(a)(2)  1330- 
(B)(iii)  109 


114, 
608, 
610, 
615-617 


Medicare --Payment  for 
Intraocular  Lenses 


1842(j)(l)(D) 

(iii)(III) 

New 


4063(a)(2)  1330- 
(B)(iv)  109 


114, 


610, 
615-617 


Medicare- -Use  of  Carriers  1842(k)(l) 
for  Administration  of  Benefits 


4085(g)(1)  1330- 
131 


136, 
643-655 


-  33  - 


P.L.  100-203  (Cont.) 


S.S.  Act 

Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-39^1  H.C.Rep. 

Section  Fart  1      Part  2  100-495 


Medicare- -Limitation  of 
Beneficiary  Liability  for 
Services  Disallowed  by  Peer 
Review  Organizations 

Medicare- -Limitation  of 
Beneficiary  Liability  for 
Services  Disallowed  by  Peer 
Review  Organizations 
(technical  amendment) 


1842 (k) (2) 


4085(g)(1) 


1842(i)(l)(A)  4096(a)(1) 
(iii)  (B) 
Redesignated  as 
1842(j^(l)(A)(iii)(I) 


1330- 
131 


1330- 
139 


136. 
643-655 


145, 
658-660 


Medicare- -Limitation  of 
Beneficiary  Liability  for 
Services  Disallowed  by  Peer 
Review  Organizations 
(technical  amendment) 

Medicare- -Limitation  of 
Beneficiary  Liability  for 
Services  Disallowed  by  Peer 
Review  Organizations 

Medicare- -Limitation  of 
Beneficiary  Liability  for 
Services  Disallowed  by  Peer 
Review  Organizations 

Medicare- -Elimination  of 
Markup  for  Certain  Purchased 
Services 


1842(/)(1)(A)  4096(a)(1) 
(ill) (I)  (B) 


1842C/)(1)(A)  4096(a)(1) 

(iii)(Il)  (B) 

New 


1842^  (1)(C)  4096(a)(1) 
(C) 


1842 (n) 
New 


4051(a) 


1330- 
139 


1330- 
139 


1330- 
139 


1330- 
93 


1698  145. 

658-660 


1698  145, 

658-660 


1698  145, 

658-660 


1699  97 


Medicare- -Physician  Payment  1845(a)(1) 
Review  Commission 

Medicare- -Physician  Payment  1845(a)(3) 
Review  Commission 

Medicare- -Physician  Payment  1845(b)(1) 
Review  Commission 

Medicare- -Physician  Payment  1845(e)(4) 
Review  Commission 
(technical  amendment) 


4083(a)(1) 
(A) 


4083(a)(1) 
(B) 


4083(c)(1) 
4085(i)(8) 


1330- 
129 


1330-  432 
129 


1330-  432 
129 


1330- 
132 


581 


1699 


134 
643 


138, 
643-655 


P.L.  100-203  (Cont.) 


Subject 


S.S.  Act 

Sect:lon 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

g^c^:loq         g<^t,    fprt  1      ZfiE£_2  100-495 


Medicare- -Physician  Payment 
Review  Commission 

Medicare- -Physician  Payment 
Review  Commission 

Medicare -  - Intermediate 
Sanctions  for  Providers  of 
Clinical  Diagnostic  Laboratory 
Tests 

Medicare- -Definitions- - 
Spell  of  Illness 

Medicare- -Definitions- - 
Inpatient  Hospital  Services 

Medicare- -Definitions -- 
Inpatient  Hospital  Services 

Medicare- -Definitions- - 
Inpatient  Hospital  Services 

Medicare- -Definitions- - 
Hospital 

Medicare- -Definitions  -  - 
Outpatient  Occupational 
Therapy  Services 

Medicare- -Definitions- - 
Skilled  Nursing  Facility 

Medicare - - Definitions - - 
Home  Health  Agency 


1845(e) (A) (A) 
(i) 


1845(f) 


1846 
New 


1861(a)(2) 
1861(b)(3) 
1861(b)(4) 
1861(b)(6) 
1861(e)(4) 


1861(g) 
Heading 


1861(j) 
1861(o)(6) 


4045(b) 
4085 (a) 


4201(d) 


4009(f) 


1330-  382-385 
87 


1330- 
130 


4064(d)(1)  1330- 
111 


1330- 
174 


4009(e)(1)  1330- 
58 


4085(i)(9)      1330-  582 
132 


4039(b)(2)      1330-  582 
82 


1330- 
58 


4085(i)(10)    1330-  583 
132 


4201(a)(1)  1330- 
160 


4021(a) 


1701 


1701 


1702 


1330-  410-417, 
67  583 


91, 

595-598 


135, 
643-655 


116. 
620-622 


181. 
666-668 


138. 
643-655 


85. 

589-592 


61 


138, 
643-655 


166, 
666-668 

70, 

571-573, 
577-578, 
582 


Medic  are - - De  f ini  t  ions -  - 
Physician 


Medicare- -Definitions- 
Physician 


1861(r)(3) 
1861(r)(3) 


4039(b)(1)      1330-  583 


(A) 


81 


4039(b)(1)  1330-  583 
(B)  81 


85, 

589-592 


85, 

589-592 


P.L.  100-203  (Cont.) 


35 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


Medicare- -Definitions- - 
Medical  and  Other  Health 
Services 


1861(s)(2)(B) 


4070(b)(1) 


1330- 
114 


119, 
635-637 


Medicare- -Def initions- - 
Medical  and  Other  Health 
Services 


1861(s)(2)(H) 
(ii) 


4074(a)(1) 


1330-  406, 
119  584 


124 


Medicare --Definitions -- 
Medical  and  Other  Health 
Services 


1861(s)(2)(H) 
(ii) 


4074(a)(2) 


1330-  406. 
119  584 


124 


Medicare- -Def initions- - 
Medical  and  Other  Health 
Services 


1861(s)(2)(J) 


4075(a) 


1330-  405-406, 
120  584 


125, 
643-654 


Medicare- -Def initions- - 
Medical  and  Other  Health 
Services  (technical  amendment) 


1861(s)(2)(J) 


4073(a)(1) 


1330- 
118 


123, 
637-638 


Medicare- -Def initions- - 
Medical  and  Other  Health 
Services 


1861(s)(2)(K) 


4076(a) 


1330- 
120 


125. 
639 


Medicare- -Def initions- - 
Medical  and  Other  Health 
Services  (technical  amendment) 


1861(s)(2)(K) 


4073(a)(2) 


1330- 
118 


123, 
637-638 


Medicare- -Def initions- - 
Medical  and  Other  Health 
Services  (technical  amendment) 


1861(s)(2)(K) 


4077(b)(1) 
(A) 


1330- 
120 


125, 
638 


Medicare- -Definitions- - 
Medical  and  Other  Health 
Services 


1861(s)(2)(L) 
New 


4073(a)(3) 


1330- 
118 


123, 
637-638 


Medicare- -Def initions-  - 
Medical  and  Other  Health 
Services  (technical  amendment) 


1861(s)(2)(L) 


4077(b)(1) 
(B) 


1330- 
120 


125, 
638 


Medicare- -Def initions- - 
Medical  and  Other  Health 
Services 


1861(8)(2)(M) 


4077(b)(1) 
(C) 


1330- 
120 


125. 
638 


/ 


P.L.  100-203  (Cont.) 


Subject 


S.S.  Act 
Section 


P.L. 
Section 


H.Rep. 
101  100-391 
Stat.    Part  1 


H.Rep. 

100-391  H.C.Rcp. 
£srl_2  100-495 


Medicare- -Definitions- - 
Medical  and  Other  Health 
Services 


1861(s)(10)(A) 


A071(a)  1330-  405, 

116  585 


121, 
634-635 


Medicare- -Definitions -- 
Medical  and  Other  Health 
Services 


1861(s)(10) 


4072(a)(2)      1330-  408, 
116  585 


1705 


121, 
625-626 


Medicare- -Definitions- - 
Medical  and  Other  Health 
Services 


1861(s)(ll) 


4072(a)(3)      1330-  408, 
116  585 


121, 
625-626 


Medicare - - Definitions -  - 
Medical  and  Other  Health 
Services 


1861(s) 


4064(e)(1)      1330-  408, 
116  585 


116, 
620-622 


Medicare- -Definitions- - 
Medical  and  Other  Health 
Services  (technical 
amendment) 


1861(s)(12) 
Redesignated  as 
1861(s)(13) 


4072(a)  1330-  408, 

116  585 


1706 


121, 
625-626 


Medicare --Definitions--  1861(s)(12) 
Medical  and  Other  Health  New 
Services 


4072(a)(4)      1330-  408, 
116  585 


121, 
625-626 


Medicare- -Definitions- - 
Medical  and  Other  Health 
Services  (technical  amendment) 


1861(s)(13) 
Redesignated  as 
1861(s)(14) 


4072(a)(1)      1330-    408,  1706 
116  5885 


121, 
625-626 


Medicare- -Definitions - - 
Medical  and  Other  Health 
Services 


1861(s) 


4085(i)(ll)  1330- 
132 


138, 
643-655 


Medicare- -Definitions- - 
Medical  and  Other  Health 
Services  (technical  amendment) 


1861(s)(14) 
Redesignated  as 
1861(s)(15) 


4072(a)(1)      1330-  408, 
116  585 


121. 
625-626 


Medicare- -Definitions- - 
Medical  and  Other  Health 
Services  (technical  amendment) 


1861(s)(15) 
Redesignated  as 
1861(s)(16) 


4072(a)(1)      1330-  408, 
116  586 


121, 
625-626 


Medicare- -Definitions- 
Reasonable  Cost 


1861(v)(l)(E) 


4201(b)(1)  1330- 
174 


1706 


181, 
666-668 


-  37  - 


P.L.  100-203  (Cent.) 


H.Rep.  H.Rep. 

S.S.  Act  P.L.  101        100-391    100-391  H.C.Rep. 

Subject   Section  Section         Stat.    Part  1      Part  2  100-495 


Medicare- -Definitions - 
Reasonable  Cost 


1861<v)(l)a) 
(ill) 


4026(a)(1)      1330-  424. 

74  586 


78, 
576, 
580, 
582 


Medicare- -Definitions- - 
Reasonable  Cost 

Medicare- -Definitions - - 
Reasonable  Cost 

Medicare- -Definitions- - 
Rural  Health  Clinic  Services 

Medicare --Definitions -- 
Services  of  a  Certified 
Registered  Nurse  Anesthetist 


1861(v)(l)(S) 
New 


1861(v)(5)(A) 
1861(aa)(l)(B) 


1861(bb) 
Heading 


Medicare- -Definitions- -  1861 (cc) (1) 

Comprehensive  Outpatient 
Rehabilitation  Facility  Services 


Medicare- -Definitions- - 
Discharge  Planning  Process 

Medicare- -Definitions- - 
Partial  Hospitalization 
Services 


1861(ee) 
Heading 


1861(ff) 
New 


4065(a) 
4085(1) (12) 
4077(a)(1) 
4085(i)(13) 

4078 

4085(1) (14) 
4070(b)(2) 


1330- 
112 


1330-  586 
133 


1330- 
120 


1330-  587 
133 


1330 
121 


1330-  587 
133 


1330- 
114 


1707 


116, 
622-623 


138, 
643-655 


125, 
638 


138, 
643-655 


126. 
643-655 


138. 
643-655 


119, 
635-637 


Medicare --Definitions--  1861(ff) 
Certified  Nurse -Midwife  New 
Services 


4073(c) 


1330- 
119 


124, 
637-638 


Medicare - -Definitions - ■ 
Clinical  Social  Worker 


Medicare- -Definitions- - 
Qualified  Psychologist 


1861(ff) 
New 

1861(gg) 
New 


4074(b) 
4077(b)(5) 


1330-  406, 
119  587 


1330- 
121 


124 


126, 
638 


Medicare- -Exclusions  from 
Coverage 


1861(a)(1)(A) 


4085(i)(15) 


1330-  587 
133 


138. 
643-655 


P.L.  100-203  (Cont.) 


38  - 


lec£_ 


S.S.  Act 


U.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

g»gtt?n         SW.    P«t  1      Part  2  IOQ.495 


Medicare- -Exclusions  from  1862(a)(8) 
Coverage 

Medicare- -Exclusions  from  1862(a) (14) 

Coverage 

Medicare- -Exclusions  from  1862(b)(2)(A) 
Coverage  (ii) 

Medicare- -Exclusions  from  1862(b)(4)(B) 
Coverage  (i) 

Medicare- -Exclusions  from  1862(h)(1)(B) 
Coverage 

Medicare- -Exclusions  from  1862(h)(1)(D) 
Coverage 

Medicare- -Exclusions  from  1862(h)(2)(A) 
Coverage  (technical  aaendnent) 

Medicare--Exclusions  from  1862(h)(2)(B) 

Coverage  (technical 

amendment) 

Medicare- -Exclusions  from  1862(h)(2)(C) 
Coverage  New 

Medicare- -Exclusions  from  1862(h)(4)(B) 

Coverage  (technical 

amendment) 

Medicare- -Exclusions  from  1862(h)(4)(B) 
Coverage 

Medicare- -Use  of  State  1864(a) 
Agencies  to  Determine 
Compliance  by  Providers  of 
Services  with  Conditions  of 
Participation  (conforming 
anendment) 


4072(c) 
4085(i)(16) 
4036(a)(1) 
4034(a) 


4039(c)(1) 
(A) 


4039(c)(1) 
(B) 


4039(c)(1) 
(C)(i) 


4039(c)(1) 
(C)(ii) 


4072(d) 


1330-  408, 
117  587 


1330-  588 
133 


1330-  432. 
78  589 


1330-  590 

77 


1330- 
82 


1330- 
82 


1330- 
82 


1330- 
82 


4039(c)(1)  1330- 
(C)(iii)  82 


4039(c)(1)  1330- 
(D)(i)  82 


4039(c)(1)  1330- 
(D)(li)  82 


1330-  408. 
117  590 


1708. 
1737 


1708 


122. 
625-626 


138, 
643-655 


82, 

582-584 


86, 

589-592 


86. 

589-592 


86. 

589-592 


86. 

589-592 


86. 

589-592 


86, 

589-592 


86. 

589-592 


122, 
625-626 


-  39  - 


P.L.  100-203  (Cont.) 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Sm.     Part  1      Part  2  100-495 


Medicare- -Use  of  State 
Agencies  to  Determine 
Compliance  by  Providers  of 
Services  with  Conditions  of 
Participation 


186A(a) 


4202(c)  1330- 
179 


1708  186, 

707-715 


Medicare --Use  of  State 
Agencies  to  Determine 
Compliance  by  Providers  of 
Services  with  Conditions  of 
Participation 


1864(a) 


4212(b)  1330- 
212 


1708  220. 

707-715 


Medicare- -Use  of  State 
Agencies  to  Determine 
Compliance  by  Providers  of 
Services  with  Conditions  of 
Participation 


1864(a) 


4025(a)  1330-  424, 

74  591 


1709 


77, 
576, 

579-580, 
582 


Medicare- -Use  of  State 
Agencies  to  Determine 
Compliance  by  Providers  of 
Services  with  Conditions  of 
Participation 


1864(d) 
New 


4201(a)(2)  1330- 
160 


166, 
666-668 


Medicare- -Use  of  State 
Agencies  to  Determine 
Compliance  by  Providers  of 
Services  with  Conditions  of 
Participation 


1864(d) 


4202(a)(1)  1330- 
174 


182, 
707-715 


Medicare- -Use  of  State 
Agencies  to  Determine 
Compliance  by  Providers  of 
Services  with  Conditions  of 
Participation 


1864(d) 


4203(a)(1)  1330- 
179 


186, 
715-724 


Medicare- -Effect  of 
Accreditation  (conforming 
amendment) 


1865(a) 


4072(d)  1330-    408,  1711  122, 

117        592  625-626 


Medicare- -Agreements  with 
Providers  of  Services- - 
Separate  Funding  Levels 


1866(a)(1)(F) 
(i)(III) 


4097(a)(1)  1330- 
140 


145, 
665-666 


P.L.  100-203  (Cont.) 


-  40  - 


S.S.  Act 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

S?C<:t9n  _E£££_1      £fi££_2  100-495 


Medicare- -Agreements  with 
Providers  of  Services- - 
Separate  Funding  Levels 


1866(a)(1)(F) 
(i)(III) 


4097(a)(2)  1330- 
140 


1^5, 
665-666 


Medicare- -Agreements  with 
Providers  of  Services -- 
Payments  for  Hospital  Services 


1866(a) (1)(0) 


4012(a)  1330- 
60 


64, 

552-554, 

556. 

560 


Medicare- -Agreements  with 
Providers  of  Services -- 
Payments  for  Certain 
Equipment  (conforming 
amendment) 


1866(a)(2)(A) 


4062(d)(4)      1330-  390-396, 
109  593 


113, 
608-620 


Medicare- -Agreements  with 
Providers  of  Services- - 
Separate  Funding  Levels 


1866(a)(4)(C) 
(ii) 


4097(b) 


1330- 
140 


146. 
665-666 


Medicare- -Agreements  with 
Providers  of  Services 


1866(c)(2) 
Stricken 


4212(e)(4)      1330-  593 
213 


222. 
707-715 


Medicare --Agreements  with 
Providers  of  Services 


1866(c)(3) 
Redesignated  as 
1866(c)(2) 


4212(e)(4)      1330-  593 
213 


222, 
707-715 


Medicare- -Agreements  with 
Providers  of  Services 


1866(g) 


4085(i)(17)     1330-  593 
133 


138. 
643-655 


Medicare- -Examination  and 
Treatment  for  Emergency 
Medical  Conditions  and  Women 
in  Active  Labor 


1867(d)(1) 


4009(a)(2)  1330- 
57 


1711 


60 


Medicare- -Examination  and 
Treatment  for  Emergency 
Medical  Conditions  and  Women 
in  Active  Labor 


1867(d)(2) 


4009(a)(1)  1330- 
56 


1711 


Medicare- -Determinations ; 
Appeals 


1869(a) 


4085(i)(18)     1330-  594 
133 


1712 


138, 
643-655 


-  41 


P.L.  100-203  (Cont.) 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Se«rl:^oT>       Stat.  _EfiE£_l    Za£t_2  iQP-49? 


Medicare- -Determinations ; 
Appeals 

Medicare- -Determinations ; 
Appeals 

Medicare - -Determinations ; 
Appeals 

Medicare- -Limitation  of 
Beneficiary  Liability  for 
Services  Disallowed  by  Peer 
Review  Organizations 

Medicare- -Regulations- - 
Publication  and  Notification 
of  Policies  (technical 
amendment) 


1869(b)(2) 
1869(b)(3)(B) 


1869(b)(5) 
New 


4085(1) (19)    1330-  594 
133 


1870(f) 


1871(a) 

Redesignated  as 
1871(a)(1) 


4082(a) 
4082(b) 


1330-  429-430, 
128  594 


1330-  429-430, 
128  594 


4096(a)(2)  1330- 
139 


4035(b)(1)      1330-  430-431, 
78  594 


138, 
643-655 


133, 
643-654 


133. 
643-654 


145, 
658-660 


Medicare- -Regulations- -  1871(a) (2) 

Publication  and  Notification  New 
of  Policies 


4035(b)(2)      1330-  430-431, 
78  594 


82 


Medicare- -Regulations--  1871(c) 
Publication  and  Notification  New 
of  Policies 


4035(c) 


1330-  430-431,  1713 
78  595 


Medicare- -Studies  and 
Recommendations 


1875(c)(3)(B) 


4085(i)(20)     1330-  595 
133 


139, 
643-655 


Medicare- -Payments  to  Health 
Maintenance  Organizations  and 
Competitive  Medical  Plans -- 
Beneficiary  Protection 

Medicare- -Payments  to  Health 
Maintenance  Organizations  and 
Competitive  Medical  Plans- - 
Beneficiary  Protection 


1876(c)(3)(F) 
New 


1876(c)(3)(G) 


4011(a)(1)  1330- 
60 


4011(b)(1)  1330- 
60 


63 


63 


P.L.  100-203  (Cont.) 


-  42  - 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101       100-391    100-391  H.C.Rep. 

Section         Sm.    Part  1      Part  2  100-A95 


Medicare- -Payments  to  Health  1876(f)(3) 

Maintenance  Organizations  and  Redesignated 

Competitive  Medical  Plans--  1876(f)(4) 
Special  Rules  (technical 
amendment) 


4018(a) 


1330- 
65 


68, 

552-561 


Medicare- -Payments  to  Health 
Maintenance  Organizations  and 
Competitive  Medical  Plans- - 
Special  Rules 


1876(f)(3) 
New 


4018(a)  1330- 
65 


68. 

552-561 


Medicare- -Payments  to  Health  1876(g)(4) 
Maintenance  Organizations  and  Repealed 
Competitive  Medical  Plans -- 
Hospital  Services 


4012(b)  1330- 
61 


Medicare --Payments  to  Health      1876(g)(5)  4013(a)  1330- 

Maintenance  Organizations  and  61 
Competitive  Medical  Plans-- 
Period  for  Benefit  Stabilization 


64, 

553. 

555. 

558. 

561 


Medicare- -Payments  to  Health 
Maintenance  Organizations  and 
Competitive  Medical  Plans- - 
Civil  Money  Penalties  and 
Intermediate  Sanctions 


1876(i)(6) 


1330- 
61 


64. 

551. 

553. 

555. 

559 


Medicare- -Limitation  of 
Beneficiary  Liability  for 
Services  Disallowed  by  Peer 
Review  Organizations 


1879(b) 


4096(b)(1)  1330- 
139 


145. 
658-660 


Medicare- -Limitation  of 
Beneficiary  Liability  for 
Services  Disallowed  by  Peer 
Review  Organizations 


1879(b) 


4096(b)(2)  1330- 
139 


1716 


145. 
658-660 


Medicare- -Coverage  for  End 
Stage  Renal  Disease  Patients 


1881(b)(1) 


4036(b) 


1330-  432-433, 
79  601 


83, 

582-584 


P.L.  100-203  (Cont.) 


-  43 


Subject 


S.S.  Act 
g^ctjgn 


P.L, 
_S£££iS 


H.Rep.  H.Rep. 
101        100-391    100-391  H.C.Rep. 
Stat.    Part  1      Part  2  100-495 


Medicare --Coverage  for  End 
Stage  Renal  Disease  Patients -- 
Return  on  Equity  Payments  to 
Outpatient  Departments 
(conforming  amendment) 

Medicare- -Coverage  for  End 
Stage  Renal  Disease  Patients 

Medicare- -Coverage  for  End 
Stage  Renal  Disease  Patients 

Medicare- -Coverage  for  End 
Stage  Renal  Disease  Patients 

Medicare --Coverage  for  End 
Stage  Renal  Disease  Patients 

Medicare- -Coverage  for  End 
Stage  Renal  Disease  Patients 
(technical  amendment) 

Medicare- -Voluntary 
Certification  of  Supplemental 
Health  Insurance  Policies 


1881(b)(2)(C) 

1881(c)(2)(F) 

1881(c)(6) 

1881(f)(7)(B) 


1881(g) 
Stricken 

1881(h) 

Redesignated  as 
1881(g) 

1882(b)(1)(B) 


4065(b) 


1330- 
112 


4036(d)(5)  1330-  433-434. 
(A)  80  601 


4036(d)(5)  1330-  433-434, 
(B)  SO  601 


4036(c)(2)  1330- 
79 


4036(d)(5)      1330-  433-434, 


(C) 


601 


4036(d)(5)  1330-  433-434, 
(D)  80  602 


4081(b)(1)  1330- 
(A)  127 


117. 
622-623 


84. 

582-584 


84. 

582-584 


83, 

582-584 


84, 

582-584 


Medicare - -Voluntary 
Certification  of  Supplemental 
Health  Insurance  Policies 
(technical  amendment) 


1882(b)(1)(C) 


Medicare- -Voluntary  1882(b) (1) (D) 

Certification  of  Supplemental  New 
Health  Insurance  Policies 


Medicare- -Voluntary 
Certification  of  Supplemental 
Health  Insurance  Policies 
(technical  amendment) 


1882(c)(1) 


4081(b)(1)  1330- 
(B)  127 


4081(b)(1)  1330- 


(C) 


4081(b)(2)  1330- 


(A) 


132 


132 


P.L.  100-203  (Cont.) 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 


Medicare- -Voluntary 
Certification  of  Supplemental 
Health  Insurance  Policies 
(technical  amendment) 


1882(c)(2) 


4081(b)(2)  1330- 
(B)  127 


132 


Medicare --Voluntary  1882(c)(3) 
Certification  of  Supplemental  New 
Health  Insurance  Policies 


4081(b)(2)  1330- 
(C)  127 


132 


Medicare- -Hospital  Providers 
of  Extended  Care  Services -- 
Rural  Hospitals 


1883(b)(1) 


4005(b)(1)  1330- 


51, 
521. 
523. 
526-533 


Medicare- -Hospital  Providers 
of  Extended  Care  Services -- 
Rural  Hospitals 
(technical  amendment) 


1883(d) 

Redesignated  as 
1883(d)(1) 


4005(b)(2) 
(A) 


51, 
521. 
523. 
526-533 


Medicare- -Hospital  Providers  1883(d)(2) 
of  Extended  Care  Services--  New 
Rural  Hospitals 


4005(b)(2) 
(B) 


51, 
521. 
523. 
526-533 


Medicare- -Hospital  Providers  1883(d)(3) 
of  Extended  Care  Services--  New 
Rural  Hospitals 


4005(b)(2)  1330- 
(B)  48 


1718 


51, 
521. 
523. 
526-533 


Medicare- -Payments  to 
Hospitals  for  Inpatient 
Hospital  Services  (technical 
amendment) 


1886(a)(4) 


4009(J)(1)  1330- 
58 


62 


Medicare- -Payment  for 
Hospital  Capital 


1886(a)(4) 


4006(b)(2)  1330- 


(A) 


53 


1718 


56. 

533-535 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(b)(3)(B) 
(i) 


4002(e)(1)  1330- 
44 


47, 

521-526 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(b)(3)(B) 
(i)(II) 


4002(a) 


1330- 
42 


1719 


45. 

519-526 


P.L.  100-203  (Cont.) 


-  45  - 


Subject 


S.S.  Act 


H.Rep.  H.Rep. 
P.L.  101       100-391    100-391  H.C.Rep. 

S^CtiTO         5m.    Part  1      Part  2  100-495 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 

Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(b)(3)(B) 
(i)(III) 

1886(b)(3)(B) 

(i)(IV) 

New 


4002(a) 
4002(a) 


1330- 
42 


1330- 
42 


1719 


45, 

519-526 


45, 

519-526 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(b)(3)(B) 

(i)(V) 

New 


4002(a) 


1330- 
42 


1719 


45. 

519-526 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(b)(3)(B) 

(ii) 

Redesignated  as 
1886(b) (3) (B)(iii) 

1886(b)(3)(B) 

(ii) 

New 


4002(e)(2) 


4002(e)(3) 


1330- 
44 


1330- 
44 


1719 


47. 

519-526 


47. 

519-526 


Medicare- -Basic  Hospital  1886(d)(1)(A) 
Prospective  Payment  Rates  (iii) 

Medicare- -Increase  in  1886(d)(2)(C) 
Disproportionate  Share  (iv) 
Adjustment  and  Reduction  in 
Indirect  Medical  Education 
Payments 

Medicare- -Basic  Hospital  1886(d)(2)(B) 
Prospective  Payment  Rates 

Medicare- -Basic  Hospital  1886(d)(2)(D) 
Prospective  Payment  Rates 

Medicare- -Basic  Hospital  1886(d)(3) 
Prospective  Payment  Rates 

Medicare- -Basic  Hospital  1886(d)(3)(A) 
Prospective  Payment  Rates 

Medicare- -Basic  Hospital  1886(d)(3)(A) 
Prospective  Payment  Rates 


4002(d) 
4003(c) 


4002(b) 


(A) 


(A) 


1330- 
44 


1330- 
46 


1330- 
43 


1719 


4002(f)(1)  1330- 


44 


4002(c)(1)  1330- 


43 


4002(c)(1)  1330- 
(B)(i)  43 


4002(c)(1)  1330- 
(B)(ii)  43 


1720 


1720. 
1735 


1720. 
1735 


46, 

519-526 


49. 

519-526 


45, 

519-526 


47. 

519-526 


45. 

519-526 


45, 

519-526 


46, 

519-526 


P.L.  100-203  (Cent.) 


-  46  • 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101       100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(d)(3)(A) 


4002(c)(1) 
(B)(iii) 


1330- 
43 


1720. 
1735 


46. 

519-526 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(d)(3)(A) 

(11) 

New 


4002(c)(1) 
(C) 


1330- 
43 


46, 

519-526 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(d)(3)(A) 

(111) 

New 


4002(c)(1) 
(C) 


1330- 
43 


1720. 
1735 


46, 

519-526 


Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services- -Reduction 
in  Indirect  Medical  Education 
Payments 


1886(d)(3)(C) 
(ii)(I) 


4003(a)(2)  1330- 
46 


49. 

519-526 


Medicare- -Payment  to 
Hospitals  for  Inpatient 
Services- -Extension  of 
Disproportionate  Share 
Adjustment 


1886(d)(3)(C) 
(ii)(I) 


4003(c) 


1330- 
46 


49, 

519-526 


Medicare  -  - Payment  to 
Hospitals  for  Inpatient 
Hospital  Services- -Extension 
of  Disproportionate  Share 
Adjustment 


1886(d)(3)(C) 
(ii)(II) 


4003(c) 


1330- 
46 


49. 

519-526 


Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services --Reduction 
in  Indirect  Medical 
Education  Payments 


1886(d)(3)(C) 
(ii)(II) 


4003(a)(2)  1330- 


49. 

519-526 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(d)(3)(D) 


4002(c)(1)  1330- 
(D)(1)  43 


1721 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(d)(3)(D) 
(i) 


4002(c)(1)  1330- 
(D)(ii)  43 


46, 

519-526 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(d)(3)(D) 
(i) 


4002(c)(1)  1330- 
(D)(lli)  43 


46. 

519-526 


P.L.  1C)0-203  (Cont.) 

47  - 


Sublect 

S.S.  Act 

P.L. 

101 
Stat. 

H.Rep. 
100-391 
Part  1 

H.Rep. 
100-391 
Part  2 

.- 

H . C . Rep . 
100-495 

Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services --Wage  Index 

1886(d)(3)(E) 

4004(a) 

1330- 
47 

50, 

519-526 

Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services- -Reduction 
in  Indirect  Medical 
Education  Payments 

1886(d)(5)(B) 

4003(a)(1) 
1a; 

1330- 
46 

1723 

49, 

519-526 

Medicare- -Payment  to 
Hospitals  £or  Inpatient 
Hospital  Services- -Extension 
of  Disproportionate  Share 
Adjustment 

1886(d)(5)(B) 
(ii) (I) 

4003(c) 

1330- 
46 

1723 

49, 

519-526 

Medicare --Payment  to 
Hospitals  for  Inpatient 
Hospital  Services- -Extension 
of  Disproportionate  Share 
Adjustment 

1886(d)(5)(B) 
(ii)(II) 

4003(c) 

1330- 
46 

1723 

49, 

519-526 

Medicare -- Payment  to 
Rural  Hospitals 

1886(d)(5)(B) 
(ii)(II) 

4003(a)(1) 
(B) 

1330- 
46 

1723 

49, 

519-526 

Medicare --Payment  to 
Rural  Hospitals 

1886(d)(5)(C) 
(i)(I) 

4005(d)(1) 
(A) 

1330- 
49 

1723 

52, 

526-533 

Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services 

1886(d)(5)(C) 
(i)(II) 

4009(J)(2) 

1330- 
59 

1724 

62 

Medicare- -Payment  to 
Rural  Hospitals 

1886(d)(5)(C) 
(11) 

4005(c)(1) 
(A) 

1330- 
49 

520, 
526-533 

Medicare- -Payment  to 
Rural  Hospitals 

1886(d)(5)(C) 
(ii) 

4005(c)(1) 
(B) 

1330- 
49 

52. 

526-533 

Medicare- -Payment  to 
Hospitals  for  Inpatient 

1886(d)(5)(F) 
(i) 

4003(c) 

1330- 
46 

49, 

519-526 

Hospital  Services- -Extension 
of  Disproportionate  Share 
Adjustment 


P.L.  100-203  (Cont.) 


.  48  - 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         gtat;.     Part  1      Part  2  100-495 


Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services 


1886(d)(5)(F) 
(i)(II) 


4009(j)(3)  1330- 


(A) 


59 


62 


Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services- -Increase 
In  Disproportionate  Share 
Adjustment 


1886(d)(5)(F) 
(iii) 


4003(b)(1)  1330- 
46 


49. 

519-526 


Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services- -Increase 
in  Disproportionate  Share 
Adjustment 


1886(d)(5)(F) 
(iv)(I) 


4003(b)(2) 


1330- 
46 


49, 

519-526 


Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services 


1886(d)(5)(F) 
(iv)(I) 


4009(j)(3)  1330- 
(B)  59 


Medicare- -Payments  to 
Rural  Hospitals 
(technical  amendment) 


1886(d)(8)(A) 
(i) 

Redesignated  as 
1886(d)(8)(A)(I) 


4005(a)(1)  1330- 


(A) 


47 


Medicare- -Payments  to 
Rural  Hospitals 
(technical  amendment) 


1886(d)(8)(A) 
(ii) 

Redesignated  as 
1886(d)(8)(A)(II) 


4005(a)(1)  1330- 
(A)  47 


Medicare- -Payments  to 
Rural  Hospitals 
(technical  amendment) 


1886(d)(8)(A) 
Redesignated  as 
1886(d)(8)(i) 


4005(a)(1)  1330- 
(B)  47 


1726 


Medicare- -Payments  to 
Rural  Hospitals 
(technical  amendment) 


1886(d)(8) 
Redesignated  as 
1886(d)(8)(A) 


4005(a)(1)  1330- 
(C)  47 


Medicare- -Payments  to 
Rural  Hospitals 
(technical  amendment) 


1886(d)(8)(B) 
(i) 

Redesignated  as 
1886(d)(8)(B)(I) 


4005(a)(1)  1330- 
(A)  47 


50 


P.L.  100-203  (Cont.) 


-  49  - 


S.S.  Act 

Section 


P.L. 


H.Rep. 
101  100-391 
Stat.    Part  1 


H.Rep. 
100-391 
Part  2 


H.C.Rep. 
100-495 


Medicare- -Payments  to 
Rural  Hospitals 
(technical  amendment) 


1886(d)(8)(B) 
(ii) 

Redesignated  as 
1886(d)(8)(B)(II) 


4005(a)(1) 
(A) 


1330- 
47 


50 


Medicare- -Payments  to 
Rural  Hospitals 
(technical  amendment) 

Medicare- -Payments  to 
Rural  Hospitals 

Medicare- -Payments  to 
Rural  Hospitals 


1886(d)(8)(B) 
Redesignated  as 
1886(d)(8)(A)(ii) 

1886(d)(8)(B) 
New 

1886(d)(8)(C) 


4005(a)(1) 
(A) 


4005(a)(1) 
(D) 


4005(a)(1) 
(D) 


1330- 
47 


1330- 
47 


1330- 
47 


1726 


50. 

523-533 


50, 

526-533 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(d)(9)(A) 
(ii)(I) 


4002(c)(2) 
(A) 


1330- 
43 


46, 

519-526 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 
(technical  amendment) 


1886(d)(9)(A) 
(ii)(II) 
Redesignated  as 
1886(d)(9)(A) 
(ii)(III) 


4002(c)(2) 
(C) 


1330- 
43 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(d)(9)(A) 
(iiXII) 


4002(c)(2) 
(B) 


1330- 
43 


46, 

519-526 


Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services 
(technical  amendment) 


1886(d)(9)(B) 


4009(j)(4)  1330- 
59 


1727 


62 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 

Medicare- -Basic  Hospital 
Prospective  Payment  Rates 

Medicare- -Basic  Hospital 
Prospective  Payment  Rates 


1886(e)(3)(B) 

1886(e)(4) 

1886(e)(4) 


4002(f)(1)  1330- 
(B)  44 


4002(f)(1)  1330- 
(C)(i)  44 


4002(f)(1)  1330- 
(C)(ii)  44 


1727, 
1735 


47, 

519-526 


47, 

519-526 


47, 

519-526 


P.L.  100-203  (Cent.) 


50  - 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.     Part  1      Part  2  100-495 


Medicare- -Basic  Hospital 
Prospective  Payment  Rates 

Medicare - - Bas ic  Hospital 
Prospective  Payment  Rates 

Medicare --Payment  to 
Hospitals  for  Inpatient 
Hospital  Services 

Medicare- -Payment  to 
Hospitals  for  Inpatient 
Hospital  Services 

Medicare- -Physician 
Payment  Review 

Medicare- -Payments  for 
Hospital  Capital 

Medicare- -Payments  for 
Hospital  Capital 

Medicare- -Payments  for 
Hospital  Capital 

Medicare- -Payments  for 
Hospital  Capital 


1886(e)(4) 
1886(e)(5) 
1886(e)(6)(B) 

1886(e)(6)(B) 

1886(e)(6)(D) 
1886(g)(1) 


1886(g)(3)(A) 
(ii) 

1886(g)(3)(A) 
(iii) 

1886(g)(3)(A) 

(iv) 

New 


4002(f)(1) 
(C)(iii) 


4002(f)(1) 
(D) 


4009(d)(1) 
(A) 


4009(d)(1) 
(B) 


4083(b)(1) 
4006(b)(1) 
4006(a) (A) 
4006(a) (B) 
4006(a) (B) 


1330- 
44 


1330- 
44 


1330- 
57 


1330- 
57 


1727. 
1735 


1330-  432 
129 


1330- 
52 


1330- 
52 


1330- 
52 


1330- 
52 


1728 


1729 


A7. 

519-526 


47. 

519-526 


60. 

540-548 


60, 

540-548 


134, 
540-548 


55, 

533-535 


55, 

533-535 


Medicare- -Payments  for  1886(g)(3)(C) 
Hospital  Capital 

Medicare- -Payment  to  1886(h)(4)(C) 
Hospitals  for  Inpatient 
Hospital  Services 

Medicare --Payment  to  Skilled  1888(d)(7) 
Nursing  Facilities  for  New 
Routine  Service  Costs 


4006(b)(2) 
(B) 

4009(j)(5) 


4201(b)(2) 


1330- 
53 


1330- 
59 


1330- 
174 


181 


Medicare- -Purchase  of 
Durable  Medical  Equipment 


1889 

Repealed 


4062(d)(5) 


1330-  390-396, 
109  602 


P.L.  100-203  (Cont.) 


Subject 


S.S.  Act 
Sectl.oTi  , 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

g^9yt9Tt         ££a£^    Pftry  1      £aE£_2  100-495 


Medicare- -Conditions  of  1891 
Participation  for  Home  New 
Health  Agencies 


4021(b) 


1330-  410-417, 
67  603 


Medicare- -Conditions  of 
Participation  for  Home 
Health  Agencies -- 
Standard  Survey 


1891(c) 
New 


4022(a) 


1330-  417-421, 
69  605 


Medicare- -Conditions  of 
Participation  for  Home 
Health  Agencies- - 
Standard  Survey 


1891(d) 
New 


4022(a)  1330-    417-421,       --  73 

69  605 


Medicare- -Conditions  of  1891(e) 
Participation  for  Home  New 
Health  Agencies- -Enforcement 


1330-  421-423, 
71  607 


Medicare- -Conditions  of  1891(f) 
Participation  for  Home  New 
Health  Agencies --Enforcement 


1330-  421-423. 
71  608 


Medicare- -Offset  of  Payments 
to  Physicians  to  Collect 
Past-Due  Obligations  Arising 
from  Breach  of  Scholarship 
Contract 


1892 
New 


4052(a) 


1330- 
97 


Medicaid- -State  Plans  for 
Medical  Assistance 
(conforming  amendment) 


1902(a)(9)(C) 


4072(d) 


1330-  408, 
117  609 


Medicaid- -State  Plans  for 
Medical  Assistance 
(conforming  amendment) 


1902(a) (10) (A) 
(ii)(VI) 


4102(b)(1)      1330-  485-489, 
146  610 


152 


Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 
(technical  amendment) 


1902(a) (10) (A) 
(ii)(VI) 


1902(a) (10) (A) 
(ii)(IX) 


4211(h)(1)      1330-  453-465. 


(A) 

4104(1) 


205  610 


1330- 
147 


153 


P.L.  100-203  (Cont.) 
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Sublect 

S.S.  Act 

Section 

P.L. 

101 
Stat. 

100-391 
Part  1 

100-391 
Part  2 

H.C.R 
100-4 

Medicaid- -S^aCe  Plans 
Medical  Assistance 
(technical  amendment) 

for 

(ii)(IX) 

»»iio^p;  (I) 

1330- 
159 

610 

165 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902  (a)  (10)  (A) 
(ii)(X) 

4104(1) 

1330- 
147 

-- 

-- 

153 

Medicaid- -State  Plans 
Medical  Assistance 
(technical  amendment) 

for 

1902(a) (10) (A) 

(A.) 

4118(p)(2) 

1330- 
159 

610 

-- 

165 

MaH-I /<a-f  H  .  .  Cf-flt-A    P1  fine 

Medical  Assistance 

for 

(ii)(XI) 
New 

1330- 
147 

153 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a)(10)(C) 
(iv) 

4211(h)(1) 
(B) 

1330- 
205 

453-465, 
610 

-- 

213 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a) (10) (D) 

4211(h)(1) 
(C) 

1330- 
205 

453-465, 
611 

-- 

213 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a)(10)(E) 
(VII) 

4101(e)(1) 

1330- 
142 

446-448 

148 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a) (13) (A) 

4211(h)(2) 
(A) 

1330- 
205 

453-465, 
611 

213 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a)(13)(A) 

4211(h)(1) 
(A) 

1330- 
203 

453-465 

211 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a) (13) (A) 

4211(h)(2) 
(B) 

1330- 
205 

453-465, 
611 

213 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a)(13)(C) 

4211(h)(2) 
(C) 

1330- 
205 

453-465, 
611 

213 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a)(13)(D) 

4211(h)(2) 
(D)(i) 

1330- 
205 

453-465, 
611 

214 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a)(13)(D) 

4211(h)(2) 
(D)(ii) 

1330- 
205 

453-465, 
611 

214 

P.L.  100-203  (Cont.) 


Subject 


Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 
(technical  amendment) 

Medicaid- -State  Plans  for 
Medical  Assistance 
(technical  amendment) 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 

Medicaid- -State  Plans  for 
Medical  Assistance 
(technical  amendment) 


H.Rep.  H.Rep. 


S.S.  Act 
Section 

P.L. 
Section 

101 
Stat. 

100-391, 
Part  1 

100-391 
Part  2 

H.C.I 

100-/ 

1902(a)(17) 

4118(p)(3) 

1330- 
159 

612 

165 

1902(a) (17) 

4118(h)(1) 

1330- 
156 

613 

162 

1902(a)(23) 

4113(c)(1) 
(A) 

1330- 
152 

527-528. 
613 

158 

1902(a) (23) (A) 

4113(a)(1) 
(B) 

1330- 
152 

527-528. 
613 

158 

1902(a)(23)(B) 
New 

4113(c)(1) 
(B) 

1330- 
152 

527-528. 
613 

158 

1902(a)(28) 

4211(b)(1) 
(B) 

1330- 
203 

453-465, 
613 

211 

1902(a)(30)(B) 

4211(h)(3) 

1330- 
205 

453-465. 
614 

214 

1902(a)(30)(C) 

4118(p)(4) 

1330- 
159 

614 

165 

1902(a)(30)(C) 

4113(b)(1) 

1330- 
152 

527-528. 
614 

158 

1902(a)(31) 

4212(d)(2) 
(A) 

1330- 
213 

465-470, 
614 

221 

1902(a)(31)(B) 

4212(d)(2) 
(B) 

1330- 
213 

465-470. 
614 

221 

1902(a)(33)(B) 

4212(d)(3) 

1330- 
213 

465-470 

221 

1902(a) (42) (A) 
Redesignated  as 

4118(m)(l) 
(B)(i) 

1330- 
157 

615 

164 

1902(a) (42) 


P.L.  100-203  (Cont.) 


H.Rep.  H.Rep. 


Subiect 

S.S.  Act 

Section 

P.L. 
Section 

101  100-391 
Stat.    Part  1 

100-391 
Part  2 

H.C.R 
100-4 

Medicaid- -State  Plans 
Medical  Assistance 
(technical  amendment) 

for 

1902(a) (42) (A) 

4118(m)(l) 
(B)(li) 

1330- 
157 

615 

164 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902 (a) (42) (B) 
Stricken 

4118(m)(l) 
(B)(ii) 

1330- 
157 

615 

-- 

164 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a) (42) (C) 
Stricken 

4118(m)(l) 
(B)(ii) 

1330- 
157 

615 

- 

164 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a) (44) 

4212(e)(1) 
(A) 

1330- 
213 

465-470, 
615 

222 

Medicaid- -State  Plans 
HGdlc&X  Ass xsCsncG 

for 

1902(a) (44) (A) 

4218(a)(1) 
(A) 

1330- 
220 

229 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a) (44) (A) 

4218(a)(1) 
(B) 

1330- 
220 

229 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a) (44) (A) 

4212(e)(1) 
(B) 

1330- 
213 

465-470. 
615 

222 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a) (44) (B) 

4218(a)(2) 

1330- 
220 

229 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(d) 

4113(b)(2) 
(i) 

1330- 
152 

527-528. 
616 

158 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(d) 

4113(b)(2) 
(ii) 

1330- 
152 

527-528. 
616 

158 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(2)(A) 

4113(a)(2) 

1330- 
151 

527-528 

158 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(2)(A) 

4113(d)(2) 

1330- 
152 

527-528. 
617 

158 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(2)(A) 

4113(c)(2) 

1330- 
152 

527-528. 
617 

158 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(3)(B) 
(i) 

4211(h)(4) 

1330- 
205 

453-465. 
618 

214 

P.L.  100-203  (Cont.) 
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H.Rep.  H.Rep. 

S.S.  Act                   P.L.  101        100-391    100-391  H.C.Rep. 

Subject   Section    Section         Stat.     Part  1      Part  2  100-495 


Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(3)(C) 

4118(c)(1) 

1330- 
155 

618 

161 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(a)(4) 

4101(a)(2) 

1330- 
141 

436-439 

146 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(5) 

4101(e)(2) 

1330- 
142 

446-448. 
618 

148 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(7) 

4101(b)(2) 
(B) 

1330- 
141 

439-440 

147 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(9)(A) 
(iii) 

4211(h)(5) 
(A) 

1330- 
205 

453-465, 
618 

214 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(e)(9)(B) 

4211(h)(5) 
<B) 

1330- 
205 

453-465, 
618 

214 

Medicaid- -State  Plans 
Medical  Assistance 
(technical  amendment) 

for 

1902(e)(9) 

4118(p)(6) 

1330- 
159 

618 

165 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(i) 
Stricken 

4213(b)(1) 

1330- 
219 

470-477, 
619 

228 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(j) 

4116(1) 

1330- 
154 

161 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(j) 

4116(2) 

1330- 
154 

161 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902^)  (1) 

4118(p)(7) 
(A) 

1330- 
159 

620 

165 

Medicaid- -State  Plans  for 
Medical  Assistance 
(conforming  amendment) 

1902(^ 

9115(b) 

1330- 
305 

317 

Medicaid- -State  Plans 
Medical  Assistance 

for 

19020(1) 

4118(p)(7) 
(B) 

1330- 
159 

620 

165 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(^(1) 

4118(p)(7) 
(C) 

1330- 
159 

620 

166 

P.L.  100-203  (Cont.) 
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Subject 

S.S.  Act 

P.L. 

101 

H.Rep. 
100-391 
Part  1 

H.Rep. 
100-391 

H.C.F 
100-4 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(/)(1)(B) 

4101(b)(1) 
(A) 

1330- 
141 

439-440, 
620 

147 

Medicaid- -State  Flans 
Medical  Assistance 

for 

19020  (1)(C) 

4101(b)(1) 
(B) 

1330- 
141 

439-440, 
620 

-- 

147 

Medicaid- -State  Plans 
M6di.cflX  Ass i.s ^&nc6 

for 

1902  0  (1)(C) 

4101(c)(2) 

1330- 
141 

440-442. 
620 

-- 

147 

Medicaid- -State  Plans 
McdxcdX  Ass i.s'ts.ncG 

for 

19020  (1)(D) 
Stricken 

4101(b)(1) 
(B) 

1330- 
141 

439-440. 
620 

-- 

147 

Medicaid- -State  Plans 

for 

19020  (1)(E) 
St^ricken 

4101(b)(1) 

1330- 
141 

439-440, 
620 

-- 

147 

Medicaid- -State  Plans 
Medical  Assistance 

for 

19020  (1)(F) 
Stricken 

4101(b)(1) 
(B) 

1330- 
141 

439-440, 
620 

147 

Medicaid- -State  Plans 
Medical  Assistance 

for 

19020(2) 

4101(a)(1) 
(A)(i) 

1330- 
140 

436-439, 
620 

146 

Medicaid- -State  Plans 
Medical  Assistance 

for 

19020(2) 

4101(a)(1) 
(A)(ii) 

1330- 
140 

436-439, 
620 

146 

Medicaid- -State  Plans 
Medical  Assistance 

for 

19020(2) 

4118(p)(8) 

1330- 
159 

620 

166 

Medicaid- -State  Plans 
Medical  Assistance 

for 

19020  (2)  (B) 
New 

4101(a)(1) 
(A)(iii) 

1330- 
140 

436-439, 
620 

146 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(^(3)(C) 

4101(b)(2) 
(A)(i) 

1330- 
141 

436-439, 
620 

147 

Medicaid- -State  Plans 
Medical  Assistance 

for 

19O20(3)(D) 

4101(a)(1) 
(B) 

1330- 
140 

436-439, 
620 

146 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(0  (3)  (E) 

4101(e)(3) 

1330- 
142 

446-448. 
620 

148 

Medicaid- -State  Plans 
Medical  Assistance 

for 

19020  (4)  (A) 

4101(e)(4) 

1330- 
142 

446-448. 
621 

148 

P.L.  100-203  (Cont.) 


Subject 

Section 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(/)(A)(B) 
(ii) 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(/)(4)(C) 
New 

Medicaid- -State  Plans 
Medical  Assistance 

for 

1902(m)(2)(A) 

Medicaid- -Payment  to 
States 

1903(a)(1) 

Medicaid- -Payment  to 
States  (technical 
amendment) 

1903(a)(2) 
Redesignated  as 
1903(a)(2)(A) 

Medicaid- -Payment  to 
States 

1903(a)(2)(B) 
New 

Medicaid- -Payment  to 
States 

1903(a)(2)(C) 
New 

Medicaid- -Payment  to 
States 

1903(a)(2)(D) 
New 

Medicaid- -Payment  to 
States 

1903(a)(3)(C) 

Medicaid- -Payment  to 
States 

1903(a)(7) 

Medicaid- -Payment  to 
States 

1903(f)(A) 

Medicaid- -Payment  to 
States 

1903(g)(1) 

Medicaid- -Payment  to 
States 

1903(g)(1) 

Medicaid- -Payment  to 
States 

1903(g)(1) 

-  57  - 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.     Payt  I      fayt  2  100-495 


4101(b)(2) 
(A)(ii) 

1330- 
141 

439-440. 
621 

147 

4101(e)(5) 

1330- 
143 

446-448, 
621 

148 

4118(p)(8) 

1330- 
159 

621 

166 

4211(g)(2) 

1330- 
205 

453-465. 
622 

213 

4211(d)(1) 
(A) 

1330- 
204 

453-465. 
622 

212 

4211(d)(1) 
(B) 

1330- 
204 

453-465. 
623 

212 

4211(d)(1) 
(B) 

1330- 
204 

453-465. 
623 

212 

4212(c)(1) 

1330- 
212 

465-470. 
623 

220 

4113(b)(3) 

1330- 
152 

527-528. 
623 

158 

4212(e)(2) 

1330- 
213 

465-470. 
623 

222 

4118(p)(5) 

1330- 
159 

623 

165 

4212(d)(1) 
(A)(i) 

1330- 
212 

465-470. 
624 

221 

4212(d)(1) 
(A)(ii) 

1330- 
212 

465-470. 
624 

221 

'4212(d)(1) 
(A)(iii) 

1330- 
212 

465-470, 
624 

221 

P.L.  100-203  (Cont.) 
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H.Rep.  H.Rep. 

S.S.  Act  P.L.  101        100-391    100-391  H.C.Rep. 

Subject   Section    Section         Sm.    Pftgt  I      £fll£_l  100-495 


Medicaid- -Payment 
States 

to 

1903(e) (1) 

4212(d) (1) 
(A)(iv) 

1330- 
212 

465-470, 
624 

221 

Medicaid- -Payment  to 
States 

1903(g)(4)(B) 

4212(d)(1) 
(B) 

1330- 
212 

465-470, 
624 

221 

Medicaid- -Payment  to 
States 

1903(g)(6)(B) 
Stricken 

4212(d) (1) 
(C)(i) 

1330- 
213 

465-470, 
625 

221 

Medicaid- -Payment 
States 

to 

1903(e) (6) (C) 
Stricken 

4212(d) (1) 
(C)(ii) 

1330- 
213 

465-470, 
625 

221 

Medicaid- -Payment 
States  (technical 
amendment) 

to 

1903(g)(6)(C) 
Redesignated  as 
1903(g)(6)(B) 

4212(d)(1) 
(C)(iii) 

1330- 
213 

465-470, 
625 

221 

Medicaid- -Payment 
States  (technical 
amendment) 

to 

1903(g)(6)(D) 
Redesignated  as 
1903(g)(6)(C) 

4212(d)(1) 
(C)(iii) 

1330- 
213 

465-470, 
625 

221 

Medicaid- -Payment 
States 

to 

1903(g)(7) 
Stricken 

4212(d)(1) 
(D) 

1330- 
213 

465-470, 
625 

221 

Medicaid- -Payment  to 
States 

1903(h) 
Stricken 

4211(g)(1) 

1330- 
205 

453-465, 
625 

213 

Medicaid- -Payment 
States  (technical 

to 

amendment) 

1903(i)(l) 

4118(d)(1) 
(A) 

1330- 
155 

626 

161 

Medicaid- -Payment 
States 

to 

1903(i)(4) 

4211(i) 

1330- 
207 

453-465,  -- 
626 

215 

Medicaid- -Payment 
States  (technical 

to 

amendment) 

1903(i)(7) 

4213(b)(2) 

1330- 
219 

470-477, 
626 

228 

Medicaid- -Payment 
States 

to 

1903(i)(8) 
New 

4213(b)(2) 

1330- 
219 

470-477, 
626 

228 

Medicaid- -Payment 
States 

to 

1903(i) 

4118(d)(1) 
(B) 

1330- 
155 

626 

161 

Medicaid- -Payment 
States 

to 

1903(m)(2)(F) 

4113(d)(1) 

1330- 
152 

527-528, 
627 

158 

P.L.  100-203  (Cont.) 
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H.Rep.  H.Rep. 

S.S.  Act                   P.L.  101        100-391    100-391  H.C.Rep. 

Subject   pect:ion    9^f%i,on         S£fltu -ffllUL      Part  2  100-495 


Hedlcald- 
States 

- Payment  to 

1903 (m) (2) (F) 

4113(a)(1) 
(B) 

1330- 
150 

527-528. 
627 

157 

Medicaid- 
States 

-Payment  to 

1903(ni)(6) 
New 

4113(a)(1) 
(A) 

1330- 
150 

527-528 

157 

Medicaid- 
States 

-Payment  to 

1903(r) 

4212(c)(2) 

1330- 
212 

465-470. 
627 

221 

Hedicald- 

-Definitions 

1905(a)(A)(A:) 

4211(f) 

1330- 
205 

453-465. 
629 

213 

Medicald- 

•Definitions 

1905(a)(5) 

4211(h)(6) 
(A) 

1330- 
206 

453-465, 
629 

214 

Medicaid-  -Definitions 
(technical  aiaendment) 

1905(a)(5) 
Redesignated  a:: 
1905(a)(5)(A) 

4103(a) 

1330- 
146 

523-524, 
629 

152 

Medicaid- -Definitions 
(technical  anendment) 

1905(a)(5)(A) 

4103(a) 

1330- 
146 

523-524. 
629 

152 

Medicald- 

-Definitions 

1905(a)(5)(B) 
New 

4103(a) 

1330- 
146 

523-524. 
629 

152 

Hedlcatd- 

-Definitions 

1905(a)(9) 

4105(a) 

1330- 
147 

629 

Medicaid- 

•Definitions 

1905(a) (14) 

4211(h)(6) 
(B) 

1330- 
206 

453-465. 
630 

214 

Medicaid- 

-Definitions 

1905(a) (15) 

4211(h)(6) 
(C) 

1330- 
206 

453-465, 
630 

214 

Medicaid- 

-Definitions 

1905(a) (17) 

4073(d)(1) 

1330- 
119 

124 

Medicaid- 

-Definitions 

1905(c) 

4211(e)(1) 

1330- 
204 

453-465 

213 

Medicaid- 

-Definitions 

1905(d) 

4211(e)(2) 
(A) 

1330- 
204 

453-465, 
630 

213 

P.L.  100-203  (Cont.) 


-  60  - 


H.Rep.  H.Rep. 

S.S.  Act  P.L.  101        100-391    100-391  H.C.Rep. 

Subject   Section  Section         Stat.     Part  1      Part  2  100-495 


Medicaid- -Definitions 

1905(d) 

4211(e)(2) 
(B) 

1330- 
204 

453-465, 
630 

213 

Medicaid- -Definitions 

1905(d)(3) 

4211(e)(2) 
(C) 

1330- 
204 

453-465. 
631 

213 

ncuxcoxu-  - L/ex xnx  uxons 

1905(f) 

A91 1  fo^CW 

*»^j.ne;  ^  j; 

1330- 
204 

453-465 
631 

213 

Medicaid- -Definitions 

1905(i) 
Stricken 

4211(e)(4) 

1330- 
204 

453-465, 
631 

213 

Medicaid- -Definitions 

1905 (m) 
Stricken 

4073(d)(2) 

1330- 
119 

124 

Medicaid- -Definitions 

1905(n)(2) 

4101(c)(1) 

1330- 
141 

440-442 

147 

Medicaid- -Definitions 
(technical  amendment) 

1905(o)(l) 
Redesignated  as 
1905(o)(l)(A) 

4114(1) 

1330- 
152 

159 

Medicaid- -Definitions 

1905(0) (1) (A) 

4114(2) 

1330- 
152 

159 

Medicaid- -Definitions 

1905(o)(l)(B) 
New 

4114(3) 

1330- 
152 

159 

Medicaid- -Definitions 

1905(p)(2)(A) 

4118(p)(8) 

1330- 
159 

631 

166 

Medicaid- -Certification 
and  Approval  of  Rural 
Health  Clinics 

1910 

4212(e)(3) 
(A) 

1330- 
213 

465-470, 
633 

222 

Medicaid- -Certification 
and  Approval  of  Rural 
Health  Clinics 

1910(a) 
Stricken 

4212(e)(3) 
(B) 

1330- 
213 

465-470, 
633 

222 

Medicaid- -Certification 
and  Approval  of  Rural 

1910(b) 

Redesignated  as 

4212(e)(3) 
(C) 

1330- 
213 

465-470, 
633 

222 

Health  Clinics  1910(a) 
(technical  amendment) 


P.L.  100-203  (Cont.) 


H.Rep.  H.Rep. 


Subiect 

S . S .  Act 
Section 

P.L. 
Section 

101  100-391 
Stat.    Part  1 

100-391 
Part  2 

H.C.R 
100-4 

Medicaid- -Certification 
and  Approval  of  Rural 
Health  Clinics 
(technical  amendment) 

1910(c) 

Redesignated  as 
1910(b) 

4212(e)(3) 
(C) 

1330- 
213 

465-470, 
633 

.- 

222 

Medicaid- -Indian  Health 
Service  Facilities 

1911 

4211(h)(8) 

1330- 
206 

453-465 
633 

-- 

214 

Medicaid- -Indian  Health 
Service  Facilities 

1911 

4118(f)(1) 
(A) 

1330- 
156 

-- 

162 

Medicaid- -Indian  Health 
Service  Facilities 

1911(c) 
New 

4118(f)(1) 
(B) 

1330- 
156 

634 

162 

Medicaid- -Hospital  Providers 
of  Nursing  Facility  Services 

1913 
Heading 

4211(h)(9) 
(A) 

1330- 
206 

453-465 
634 

-- 

214 

Medicaid- -Hospital  Providers 
of  Nursing  Facility  Services 

1913(a) 

4211(h)(9) 
(B)(i) 

1330- 
206 

453-465, 
634 

-- 

214 

Medicaid- -Hospital  Providers 
of  Nursing  Facility  Services 

1913(a) 

4211(h)(9) 
(B)(ii) 

1330- 
206 

453-465, 

214 

Medicaid- -Hospital  Providers 
of  Nursing  Facility  Services 

1913(b)(1) 

4211(h)(9) 
(C)(i) 

1330- 
206 

453-465, 
634 

215 

Medicaid- -Hospital  Providers 
of  Nursing  Facility  Services 

1913(b)(1) 

4211(h)(9) 
(C)(ii) 

1330- 
206 

453-465, 
634 

215 

Medicaid- -Hospital  Providers 
of  Nursing  Facility  Services 

1913(b)(3) 

4211(h)(9) 
(D) 

1330- 
206 

453-465, 
634 

215 

Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements  (conforming 
amendment) 

1915(a)(1)(B) 
(ii)(I) 

4072(d) 

1330- 
117 

408, 
635 

1731 

122 

Medicaid- -Provisions 
Respecting  Inapplicability 

1915(c)(1) 

4211(h) (10) 
(A) 

1330- 
206 

453-465, 
635 

215 

and  Waiver  of  Certain 
Requirements 


P.L.  100-203  (Cont.) 


-  62  - 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Segyj^oB       Siat^  Part  I    £&e^  ioo-^95 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c)(2)(B) 
(i) 


4211(h) (10)  1330-  453-465, 
(B)  206  635 


215 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c) (2)  (3)  4211(h) (10)     1330-  453-465, 

(C)  206  635 


215 


Medicaid- -  Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c)(2)(C)  4211(h)(10)     1330-  453-465. 

(D)  206  636 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c)(2)(C) 


4211(h) (10)  1330-  453-465, 
(E)  206  636 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c)(3) 


4113(a)(1)      1330-  636 
154 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c)(5) 


4211(h)(10)  1330-  453-465, 
(F)  206  636 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements  (technical 
amendment) 


1915(c)(7) 
Redesignated  as 
1915(c)(7)(A) 


4113(k) 


1330-  636 
157 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c)(7) 


4211(h)(10)  1330-  453-465, 
(G)  206  636 


-  63  - 


P.L.  100-203  (Cont.) 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

Section         Stat.    Part  1      Part  2  100-495 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c)(7)(B) 
New 


4118(k)  1330-    637  --  163 

157 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(c) (10)  4118(b)  1330- 

New  155 


161 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(d) 


4102(a)(1)  1330-  485-489 
(B)  143 


149 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements  (technical 
amendment) 


1915(d)  4102(a)(1)      1330-  485-489, 

Redesignated  as        (A)  U.'  640 

1915(h) 


149 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(g)(1)  4118(1) (1)      1330-  640 

156 


163 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements  (conforming 
amendment 


1915(h) 


4102(b)(2)      1330-  485-489, 
146  640 


152 


Medicaid- -Provisions 
Respecting  Inapplicability 
and  Waiver  of  Certain 
Requirements 


1915(h) 


4118(^(1)      1330-  640 
157 


163 


Medicaid- -Use  of  Enrollment 
Fees,  Premiums,  Deductions, 
Cost  Sharing,  and  Similar 
Charges 


1916(a)(1) 


4101(d)(1)  1330-  436-439 
(A)  142 


147 


P.L.  100-203  (Cont.) 


Siibject 


S.S.  Act 


P.L. 


H.Rep. 
101  100-391 
Stat.    Part  1 


H.Rep. 

100-391  H.C.Rep. 
Part  2  100-495 


Medicaid- -Use  of  Enrollment 
Fees,  Premixans,  Deductions, 
Cost  Sharing,  and  Similar 
Charges 

Medicaid- -Use  of  Enrollment 
Fees ,  Premiums ,  Deductions , 
Cost  Sharing,  and  Similar 
Charges 

Medicaid- -Use  of  Enrollment 
Fees,  Premiums,  Deductions, 
Cost  Sharing,  and  Similar 
Charges  (technical 
amendment) 

Medicaid- -Use  of  Enrollment 
Fees,  Premiums,  Deductions, 
Cost  Sharing,  and  Similar 
Charges 

Medicaid- -Use  of  Enrollment 
Fees ,  Premiums ,  Deductions , 
Cost  Sharing,  and  Similar 
Charges  (technical 
amendment) 


1916(a)(2)(C) 


1916(b)(2)(C) 


1916(c) 

Redesignated  as 
1916(d) 


1916(c) 
New 


1916(d) 

Redesignated  as 
1916(e) 


4211(h)(ll)     1330-  453-465, 
207  640 


4211(h) (11)    1330-  453-465, 
207  641 


4101(d)(1)  1330-  436-439 
(B)  142 


4101(d)(1)  1330-  436-439 
(C)  142 


4101(d)(1)  1330-  436-439 
(B)  142 


215 


147 


Medicaid- -Liens,  Adjustments,  1917(a)(1)(B) 
and  Recoveries,  and  Transfers  (i) 
of  Assets 


4211(h) (12)  1330-  641 
(A)  207 


Medicaid- -Liens,  Adjustments,  1917(c)(2)(B) 
and  Recoveries,  and  Transfers  (i) 
of  Assets 


4211(h) (12)  1330- 


(A) 


207 


Medicaid- -Liens,  Adjustments, 
and  Recoveries,  and  Transfers 
of  Assets 


1917(c)(3)(A) 


4211(h) (12)  1330- 


(B) 


207 


215 


Medicaid- -Requirements  for 
Nursing  Facilities 


1919 
New 


4211(a)(3)      1330-  453-465, 
182  644-663 


P.L.  100-203  (Cent.) 


Subject 


S.S.  Act 
Section 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 

g»9^:toB         St»t.     P»rt  I      Part  2  100-495 


Medicaid- -Requirements  for 
Nursing  Facilities 

Medicaid- -Requirements  for 
Nursing  Facilities 

Medicaid- -Requirements  for 
Nursing  Facilities- -Survey 
and  Certification  Process 


1919(e) 


1919(f) 
New 


1919(g) 


4211(c) 
4211(c) 
4212(a) 


1330-  453-465. 

200  644-661 

1330-  453-465. 

200  661-662 

1330-  465-470. 

207  644, 

663-666 


204 


Medicaid- -Requirements  for 
Nursing  Facilities- - 
Enforcement  Process 


1919(h) 


4213(a) 


1330- 
213 


470-477. 
666-672 


Medicaid- -Requirements  for  1919(1) 
Nursing  Facilities--  New 
Construction 


4216 


1330-  672 
220 


229 


Medicaid- -Requirements 
Nursing  Facilities- 
( technical  amendment) 


for 


Medicaid- -Correction  and 
Reduction  Plans  for 
Intermediate  Care  Facilities 
for  the  Mentally  Retarded 
(technical  amendment) 

Medicaid- -Correction  and 
Reduction  Plans  for 
Intermediate  Care  Facilities 
for  the  Mentally  Retarded 

Medicaid- -Correction  and 
Reduction  Plans  for 
Intermediate  Care  Facilities 
for  the  Mentally  Retarded 

Medicaid- -Correction  and 
Reduction  Plans  for 
Intermediate  Care  Facilities 
for  the  Mentally  Retarded 


1919 

Redesignated  as 
1922 

1922 

Redesignated  as 
1923 


1922(a)(2)(B) 


1922(a)(2)(C) 
New 


1925(a)(1)* 


4211(a)(2)  1330- 
182 


4211(a)(1)  1330- 
182 


9116(d)(1)  1330- 
306 


9116(d)(2)  1330- 
306 


4118(p)(9)      1330-  685-686 
159 


190 


318. 
831 


318, 
831 


♦Executed  as  If  section  4118(p)(9)  made  the  amendment  to  section  1923(a). 
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66 


S.S.  Act 


H.Rep.  H.Rep. 
P.L.  101        100-391    100-391  H.C.Rep. 


Medicaid- -References  to 
Laws  Directly  Affecting 
the  Medicaid  Program 


1925(a) (2)^ 


4118(p)(9)      1330-  685 
159 


Social  Services  Program- - 
Allotments- -Extension  of 
Social  Services  Block  Grant 
and  Child  Welfare  Services 
Programs  to  American  Samoa 


2003(a) 


9135(a)(2)  1330- 
(A)  315 


327. 
837-838 


Social  Services  Program- - 
Allotments- -Extension  of 
Social  Services  Block  Grant 
and  Child  Welfare  Services 
Programs  to  American  Samoa 


2003(b) 


9135(a)(2)  1330- 
(B)  315 


328. 
837-838 


Social  Services  Program- - 
Allotments- -Extension  of 
Social  Services  Block  Grant 
and  Child  Welfare  Services 
Programs  to  American  Samoa 
(technical  amendment) 


2003(c)(2) 


9134(a) (A)  1330- 
315 


327, 
837 


Social  Services  Program- - 
Allotments- -Extension  of 
Social  Services  Block  Grant 
and  Child  Welfare  Services 
Programs  to  American  Samoa 


2003(c)(3) 


9134(a) (B)  1330- 
315 


327. 
837 


Social  Services  Program- - 
Allotments- -Extension  of 
Social  Services  Block  Grant 
and  Child  Welfare  Services 
Programs  to  American  Samoa 


2003(c)(4) 
New 


9134(a) (C)  1330- 
315 


327. 
837 


♦♦Executed  as  if  section  4118(p)(9)  made  the  amendment  to  section  1923(a)(2). 


PUBLIC  LAW  100-203— DEC.  22,  1987 


OMNIBUS  BUDGET  RECONCILIATION 
ACT  OF  1987 


101  STAT.  1330 


PUBLIC  LAW  100-203-DEC.  22,  1987 


♦Public  Law  100-203 
100th  (Congress 


An  Act 


Dec.  22,  1987 
[H.R.  3545] 


Omnibus  Budget 
Reconciliation 
Act  of  1987. 


To  provide  for  reconciliation  pursuant  to  section  4  of  the  concurrent  resolution  on  the 
budget  for  the  flscal  year  1988. 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled, 

SECTION  1.  SHORT  TITLE. 

This  Act  may  be  cited  as  the  "Omnibus  Budget  Reconciliation  Act 
of  1987". 

SEC.  2.  TABLE  OF  CONTENTS. 

Title  I— Agriculture  and  related  programs. 
Title  II— National  Economic  Commission. 
Title  Ill—Education  prc^rams. 

Title  IV — Medicare,  medicaid,  and  other  health-related  programs. 

Title  V — Energy  and  environmental  programs. 

Title  VI— Civil  service  and  postal  service  programs. 

Title  VII— Veterans'  programs. 

Title  VIII— Budget  policy  and  fiscal  procedures. 

Title  IX— Income  security  and  related  programs. 

Title  X— Revenues. 


Agricultural 
Reconciliation 
Act  of  1987. 


TITLE  I— AGRICULTURE  AND  RELATED 
PROGRAMS 


7  use  1421  note. 


SEC.  1001.  SHORT  TITLE;  TABLE  OF  CONTENTS. 

(a)  Short  Title.— This  title  may  be  cited  as  the  "Agricultural 
Reconciliation  Act  of  1987", 

(b)  Table  of  Contents.— The  table  of  contents  is  as  follows: 

TABLE  OF  CONTENTS 

Sec.  1001.  Short  title;  table  of  contents. 

Subtitle  A— A4justment8  to  Agricultural  Commodity  Programs 

Sec.  1101.  Target  price  reductions. 

Sec.  1102.  Loan  rates. 

Sec.  1103.  Feed  grain  diversion  pnmtun. 

Sec.  1104.  Price  support  reduction  for  nontarget  price  commodities. 

Sec.  1105.  Loan  rate  differentials. 

Sec.  1106.  Storage  cost  adjustment. 

Sec.  1107.  Acreage  limitation  program  for  oats. 

Sec.  1108.  Producer  reserve  program. 

Sec.  1109.  Yield  adjustments. 

Sec.  1110.  Advance  payments. 

Sec.  1111.  Advanced  emergency  compensation  payments  for  wheat. 
Sec.  1112.  Tobacco  provisions. 
Sec.  1113.  Haying  and  grazing. 


ENROLLMENT  ERRATA 

Pursuant  to  the  provisions  of  section  8004  of  this  Act  (appearing  on  101  Stat. 
1330-282),  changes  made  are  indicated  by  footnote. 


'Note:  For  information  on  the  printing  of  this  law  and  a  related  Preeidential  memorandum,  see  the  editorial  note 
at  the  end. 
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Subtitle  B — Optional  Acreskge  Diversion 

Sec.  1201.  Wheat  optional  acreage  diversion  program. 
Sec.  1202.  Feed  grains  optional  acreage  diversion  program. 
Sec.  1203.  Regulations. 

Subtitle  C— Farm  Program  Payments 

Sec.  1301.  Prevention  of  the  creation  of  entities  to  qualify  as  separate  persons. 

Sec.  1302.  Payments  limited  to  active  farmers. 

Sec.  1303.  Defmition  of  person:  eligible  individuals  and  entities;  restrictions  applic- 
able to  cash-rent  tenants. 

Sec.  1304.  More  effective  and  uniform  application  of  payment  limitations. 

Sec.  1305.  Regulations;  transition  rules;  equitable  adjustments. 

Sec.  1306.  Foreign  persons  made  ineligible  for  program  benefits. 

Sec.  1307.  Honey  loan  limitation. 

Subtitle  D — Prepayment  of  Rural  Electrification  Loans  ' 

Chapter  1 — Prepayment  of  Rural  Electrification  Loans 

Sec.  1401.  Prepayment  of  loans. 
Sec.  1402.  Use  of  funds. 

Sec.  1403.  Cushion  of  credit  payments  program. 

Chapter  2 — Rural  Telephone  Bank  Borrowers 

Sec.  1411.  Rural  Telephone  Bank  interest  rates  and  loan  prepayments. 
Sec.  1412.  Interest  rate  to  be  considered  for  purposes  of  assessing  eligibility  for 
loans. 

Sec.  1413.  Establishment  of  reserve  for  losses  due  to  interest  rate  fluctuations. 
Sec.  1414.  Publication  of  Rural  Telephone  Bank  policies  and  regulations. 

Subtitle  E— Miscellaneous 
Sec.  1501.  Marketing  order  penalties. 

Sec.  1502.  Study  of  use  of  agricultural  commodity  futures  and  options  markets. 
Sec.  1503.  Authorization  of  appropriations  for  Philippine  food  aid  initiative. 
Sec.  1504.  Rural  industrialization  assistance. 
Sec.  1505.  Plant  variety  protection  fees. 

Sec.  1506.  Annual  appropriations  to  reimburse  the  Commodity  Credit  Corporation 

for  net  realized  losses. 
Sec.  1507.  Federal  crop  insurance. 
Sec.  1508.  Ethanol  usage. 

Sec.  1509.  Demonstration  of  family  independence  program. 

Subtitle  A — Adjustments  to  Agricultural 
Commodity  Programs 

SEC.  1101.  TARGET  PRICE  REDUCTIONS. 

(a)  Wheat.— Effective  only  for  the  1988  and  1989  crops  of  wheat, 
section  lOTEKcXlXG)  of  the  Agricultural  Act  of  1949  (7  U.S.C.  1445b- 
3(cXlXG))  is  amended  by  striking  out  "$4.29  per  bushel  for  the  1988 
crop,  $4.16  per  bushel  for  the  1989  crop"  and  inserting  in  lieu 
thereof  "$4.23  per  bushel  for  the  1988  crop,  $4.10  per  bushel  for  the 
1989  crop". 

(b)  Feed  GRAiNS.—Effective  only  for  the  1988  and  1989  crops  of 
feed  grains,  section  lOSQcXlXE)  of  such  Act  (7  U.S.C.  1444e(cXlXE)) 
is  amended  by  striking  out  "$2.97  per  bushel  for  the  1988  crop,  $2.88 
per  bushel  for  the  1989  crop"  and  inserting  in  lieu  thereof  "$2.93  per 
bushel  for  the  1988  crop,  $2.84  per  bushel  for  the  1989  crop". 

(c)  Cotton.— Effective  only  for  the  1988  and  1989  crops  of  upland 
cotton,  section  103A(cXlXD)  of  such  Act  (7  U.S.C.  1444-l(cXlXD))  is 
amended  by  striking  out  "$0.77  per  pound  for  the  1988  crop,  $0,745 


Copy  read  "loans". 
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SEC.  3003.  INFORMATION  ON  DEFAULTS  REQUIRED. 

(a)  General  Rule.— The  first  sentence  of  section  428(kXl)  of  the 
Higher  Education  Act  of  1965  (20  U.S.C.  1078(kXl))  is  amended— 

(1)  by  striking  out  "In"  and  inserting  in  lieu  thereof  "Not- 
withstanding any  other  provision  of  law,  in";  and 

(2)  by  striking  out  "may"  and  inserting  in  lieu  thereof  "shall". 

(b)  Conforming  Amendment. — The  second  sentence  of  section 
428(kXl)  of  such  Act  is  amended  by  striking  out  "may"  and  inserting 
in  lieu  thereof  "shall". 

Subtitle  B — Sale  of  College  Facilities  and 
Housing  Loans 

SEC.  3101.  SALE  OF  COLLEGE  FACILITIES  AND  HOUSING  LOANS. 

Section  783  of  the  Higher  Education  Act  of  1965  (20  U.S.C.  11321- 
2)  is  amended  by  adding  at  the  end  thereof  the  following:  "Notwith- 
standing any  other  provision  of  this  title,  after  September  30,  1988, 
the  Secretary  shall  not  sell  any  of  such  obligations.  Any  agreement 
providing  for  delaying  payment  (with  respect  to  obligations  sold) 
until  after  September  30,  1988,  or  for  delaying  delivery  of  such 
obligations  or  delaying  taking  other  actions  in  furtherance  of  such  a 
sale  until  after  such  date,  shsdl  be  considered  to  be  a  violation  of  the 
preceding  sentence.". 

TITLE  IV— MEDICARE,  MEDICAID,  AND 
OTHER  HEALTH  RELATED  PROGRAMS 

TABLE  OF  CONTENTS  OF  TITLE 

TITLE  IV— MEDICARE,  MEDICAID.  AND  OTHER  HEALTH-RELATED 
PROGRAMS 

Subtitle  A— Medicare 

Part  1— Relating  Only  to  Part  A 

Sec.  4001.  Extension  of  reductions  under  sequester  order. 
Sec.  4002.  Basic  hospital  prospective  payment  rates. 

Sec.  4003.  Increase  in  disproportionate  share  adjustment  and  reduction  in  indirect 

medical  education  payments. 
Sec.  4004.  Provisions  relating  to  wage  index. 
Sec.  4005.  Rural  hospitals. 
Sec.  4006.  Payments  for  hospital  capital. 
Sec.  4007.  Reporting  hospital  information. 

Sec.  4008.  Other  provisions  relating  to  payment  for  inpatient  hospital  services. 
Sec.  4009.  Miscellaneous  provisions. 

Part  2— Provisions  Relating  to  Parts  A  and  B 

SUBPART  A — health  MAINTENANCE  ORGANIZATION  REFORMS 

Sec.  4011.  Beneficiary  protection. 

Sec.  4012.  Payments  for  hospital  services. 

Sec.  4013.  Two-year  extension  on  period  for  benefit  stabilization. 

Sec.  4014.  Civil  money  penalties  and  intermediate  sanctions  against  HMOs/CMPs. 

Sec.  4015.  Medicare  payment  demonstration  projects. 

Sec.  4016.  Delay  in  effective  date  in  physician  incentive  rules  for  health  mainte- 
nance organ  izatioRS- 

Sec.  4017.  GAO  study  and  reports  on  medicare  capitation. 

Sec.  4018.  Special  rules. 


101  STAT.  1330-40         PUBLIC  LAW  100-203— DEC.  22,  1987 

SUBPART  B— HOME  HEALTH  QUAUTY 

Sec.  4021.  Conditions  of  participation  for  home  health  agencies. 
Sec.  4022.  Standard  and  extended  survey. 
Sec.  4023.  Enforcement. 

Sec.  4024.  Requirement  that  individual  be  confmed  to  home. 
Sec.  4025.  Home  health  toll-free  hotline  and  investigative  unit. 
Sec.  4026.  Home  health  agency  cost  limits. 

Sec.  4027.  Home  health  prospective  payment  demonstration  project. 

SUBPART  C — OTHER  PROVISIONS 

Sec.  4031.  Payment  cycle  standards. 

Sec.  4032.  Denials  and  reconsiderations  of  claims  for  home  health  services, 
extended  care  services,  and  post-hospital  extended  care  services. 

Sec.  4033.  Permitting  disabled  individuals  to  renew  entitlement  to  medicare  after 
gainful  employment  without  a  2-year  waiting  period. 

Sec.  4034.  Application  of  secondary  payer  provisions  to  governmental  entities. 

Sec.  4035.  Publication  and  notification  of  policies. 

Sec.  4036.  End-stage  renal  disease  amendments. 

Sec.  4037.  Medicare  hearings  and  appeals. 

Sec.  4038.  Rural  health  medical  education  demonstration  project. 
Sec.  4039.  Miscellaneous  and  technical  provisions. 

Part  3— Relating  to  Part  B 

subpart  a— provisions  relating  to  payments  for  physicians*  services 

Sec.  4041.  Freeze  in  payments  for  physicians'  services;  extension  of  sequester  order. 
Sec.  4042.  General  update  in  payments  for  physicians'  services. 
Sec.  4043.  Incentive  payments  for  physicians'  services  furnished  in  underserved 
areas. 

Sec.  4044.  Adjustment  in  prevailing  charge  level  for  primary  care  services. 
Sec.  4045.  Reduction  in  prevailing  charge  level  for  overpriced  procedures. 
Sec.  4046.  Limits  on  payment  for  ophthalmic  ultrasound. 
Sec.  4047.  Customary  charges  for  primary  care  services  of  new  physicians. 
Sec.  4048.  Payment  for  physician  anesthesia  services. 
Sec.  4049.  Fee  schedules  for  radiologist  services. 
Sec.  4050.  Fee  schedules  for  physician  pathology  services. 
Sec.  4051.  Elimination  of  markup  for  certain  purchased  services. 
Sec.  4052.  Collection  of  past-due  amounts  owed  by  physicians  who  breached  con- 
tracts under  the  National  Health  Service  Corps  Scholarship  Program. 
"  Sec.  4053.  Elimination  of  1975  floor  for  prevailing  physician  charges. 

Sec.  4054.  Application  of  maximum  allowable  actual  charge  (MAAC). 
'  >  Sec.  4055.  Applying  copayment  and  deductible  to  certain  outpatient  physicians' 
services. 

' '  Sec.  4056.  Physician  payment  studies. 

SUBPART  B— PROVISIONS  RELATING  TO  PAYMENTS  FOR  OTHER  SERVICES 

Sec.  4061.  Extension  of  reduction  for  other  part  B  items  and  services  payments 

under  sequester  order. 
Sec.  4062.  Payments  for  durable  medical  equipment,  prosthetic  devices,  orthotics. 

and  prosthetics. 
Sec.  4063.  Payment  for  intraocular  lenses. 
Sec.  4064.  Clinical  diagnostic  laboratory  tests. 
Sec.  4065.  Return  on  equity  payments  to  outpatient  departments. 
Sec.  4066.  Payments  to  hospital  outpatient  departments  for  radiology. 
Sec.  4067.  Updating  maximum  rate  of  payment  per  visit  for  independent  rural 

health  clinics. 

Sec.  4068.  Payment  for  ambulatory  surgery  at  eye,  and  eye  and  ear.  specialty 
hospitals. 

SUBPART  C— EUCIBIUTY  AND  BENEFFTS  CHANGES 

Sec.  4070.  Coverage  of  mental  health  services. 
Sec.  4071.  Coverage  of  influenza  vaccine  and  its  administration. 
Sec.  4072.  Payment  for  therapeutic  shoes  for  individuals  with  severe  diabetic  foot 
disease. 

Sec.  4073.  Coverage  of  certified  nurse-midwife  services. 


»  Copy  read  "Sec.  4052.". 
'0  Copy  read  "Sec.  4053.". 
' '  Copy  read  "Sec.  4054.". 
•'Copy  read  "Sec.  4055.". 
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Sec.  4074.  Coverage  of  social  worker  services  furnished  by  a  health  maintenance  or- 
ganization to  its  members. 
Sec.  4075.  Clarification  of  coverage  of  drugs  used  in  immunosuppressive  therapy. 
Sec.  4076.  Services  of  a  physician  assistant. 
Sec.  4077.  Psychologist  services  in  clinics. 

Sec.  4078.  Provision  of  offsite  comprehensive  outpatient  rehabilitation  services. 
Sec.  4079.  Demonstration  projects  to  provide  payment  on  a  prepaid,  capitated  basis 

for  community  nursing  and  ambulatory  care  furnished  to  medicare 

beneficiaries. 
Sec.  4080.  Part  B  premium. 

SUBPART  O — OTHER  PROVISIONS 

Sec.  4081.  Submission  of  claims  to  supplemental  insurance  carriers. 

Sec.  4082.  Revision  of  part  B  hearings. 

Sec.  4083.  Provisions  relating  to  Physician  Payment  Review  Commission. 

Sec.  4084.  Technical  amendments  related  to  certified  registered  nurse  anesthetists. 

Sec.  4085.  Miscellaneous  and  technical  provisions. 

Part  4— Peer  Review  Organizations 
Sec.  4091.  Contract  provisions. 

Sec.  4092.  Preference  in  contracting  with  in-State  organizations. 

Sec.  4093.  Requiring  reasonable  notice  and  opportunity  for  discussion  prior  to 

denial  of  claim. 
Sec.  4094.  Peer  "  review  norms  and  education. 
Sec.  4095.  Preexclusion  hearings. 

Sec.  4096.  Limitation  of  beneficiary  liability  for  services  disallowed  by  peer  review 

organizations. 
Sec.  4097.  Separate  funding  levels. 

Subtitle  B— Medicaid 

Part  1— EuciBiLmr  and  BENEFrrs 

Sec.  4101.  Medicaid  benefits  for  poor  children  and  pregnant  women. 
Sec.  4102.  Home  and  community-based  services  for  the  elderly. 
Sec.  4103.  Physicians'  services  furnished  by  dentists. 

Sec.  4104.  Optional  medicaid  coverage  of  individuals  in  certain  States  receiving 

only  optional  State     supplementary  payments. 
Sec.  4105.  Miscellaneous  SSI-related  amendments. 

Sec.  4106.  Clarification  of  coverage  of  clinic  services  furnished  to  homeless  outside 
facility. 

Sec.  4107.  Medically  needy  income  levels  for  certain  2-member  couples  in 
California." 

Part  2— Other  Provisions 

Sec.  4111.  Increasing  the  maximum  annual  medicaid  payments  that  may  be  made 
to  the  commonwealths  and  territories. 

Sec.  4112.  Adjustment  in  medicaid  payment  for  inpatient  hospital  services  fur- 
nished by  disproportionate  share  hospitals. 

Sec.  4113.  HMO-related  provisions. 

Sec.  4114.  Medicaid  waiver  for  hospice  care  for  AIDS  patients. 
Sec.  4115.  State  demonstration  projects. 

Sec.  4116.  Waiver  authority  under  the  medicaid  program  for  the  Northern  Mariana 
Islands.'" 

Sec.  4117.  Delay  quality  control  sanctions  for  medicaid. 
Sec.  4118.  Technical  and  miscellaneous  amendments. 

Subtitle  C— Nursing  Home  Reform 

Part  1— Medicare  Program 

Sec.  4201.  Requirements  for  skilled  nursing  facilities. 

Sec.  4202.  Survey  and  certification  process. 

Sec.  4203.  Enforcement  process. 

Sec.  4204.  Effective  dates. 

Sec.  4205.  Annual  report. 

Sec.  4206.  Construction. 


'"Copy  read  "reer". 

'*  Copy  read  "states",  and  "state",  respectively. 

'•Copy  read  "California.". 

'*Copy  read  "northern  mariana  islands.". 
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Part  2— Medicaid  Program 

Sec.  4211.  Requirements  for  nursing  facilities. 

Sec.  4212.  Survey  and  certification  process. 

Sec.  4213.  Enforcement  process. 

Sec.  4214.  Effective  dates. 

Sec.  4215.  Annual  report. 

Sec.  4216.  Construction. 

Sec.  4217.  Final  regulations  with  respect  to  plans  of  correction  or  reduction. 

Sec.  4218.  Medicaid  certifications  and  recertifications  for  certain  services. 

Subtitle  D— Vaccine  Compensation 

Sec.  4301.  Short  title,  reference. 

Sec.  4302.  Effective  date. 

Sec.  4303.  Compensation. 

Sec.  4304.  Petitions. 

Sec.  4305.  Citizen's  actions. 

Sec.  4306.  Vaccine'**  administrators. 

Sec.  4307.  Court  jurisdiction. 

Subtitle  E— Rural  Health 
Sec.  4401.  Office  of  Rural  Health  Policy. 

Sec.  4402.  Impact  analyses  of  medicare  rules  and  regulations  on  small  rural 
hospitals. 

S^.  4403.  Set  aside  for  experiments  and  demonstration  projects  relating  to  rural 
health  care  issues. 

PART  1— RELATING  ONLY  TO  PART  A 

2  use  902  note      SEC.  4001 .  EXTENSION  OF  REDUCTIONS  UNDER  SEQUESTER  ORDER. 

President  of  U.S.  Notwithstanding  any  other  provision  of  law  (including  any  other 
provision  of  this  Act),  the  reductions  in  the  amount  of  payments 
required  under  title  XVIII  of  the  Social  Security  Act  made  by  the 
final  sequester  order  issued  by  the  President  on  November  20,  1987, 
pursuant  to  section  252(b)  of  the  Balanced  Budget  Emergency  Deficit 
Control  Act  of  1985  shall  continue  to  be  effective  (as  provided  by 
sections  252(aX4XB)  and  256(dX2)  of  such  Act)  through— 

(1)  March  31,  1988,  with  respect  to  payments  for  inpatient 
hospital  services  under  such  title  (including  payments  under 
section  1886  of  such  title  attributable  or  allocated  to  part  A  of 
such  title);  and 

(2)  December  31,  1987,  with  respect  to  payments  for  other 
items  and  services  under  part  A  of  such  title. 

SEC.  4002.  BASIC  HOSPITAL  PROSPECTIVE  PAYMENT  RATES. 

(a)  Basic  Update  Factor  for  PPS  Hospitals. — Clause  (i)  of  sec- 
tion 1886(bX3XB)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(bX3XB))  is  amended  by  striking  "and  for  fiscal  year  1988"  in 
subclause  (II)  and  all  that  follows  through  the  end  of  such  clause  and 
inserting  after  such  subclause  the  following: 

"(III)  for  fiscal  year  1988,  3.0  percent  for  hospitals  located  in  a 
rural  area,  1.5  percent  for  hospitals  located  in  a  large  urban 
area  (as  defined  in  subsection  (dX2XD)),  and  1.0  percent  for  other 
hospitals, 

"(IV)  for  fiscal  year  1989,  the  market  basket  percentage  in- 
crease minus  1.5  percent  for  hospitals  located  in  a  rural  area, 
the  market  basket  percentage  increase  minus  2.0  p)ercent  for 
hospitals  located  in  a  large  urban  area,  and  the  market  basket 
I>ercentage  increase  minus  2.5  percent  for  other  hospitals,  and 

"(V)  for  fiscal  year  1990  and  each  subsequent  fiscal  year,  the 
market  basket  percentage  for  hospitals  in  all  areas.". 


Copy  read  "Vacine". 
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(b)  Large  Urban  Area  Defined. — The  second  sentence  of  section 
1886(dX2)(D)  of  such  Act  (42  U.S.C.  1395ww(dX2XD)) '«»  is  amended 
by  inserting  after  "under  subsection  (a)  by  regulation;"  the  follow- 
ing: "the  term  'large  urban  area'  means,  with  respect  to  a  fiscal 
year,  such  an  urban  area  which  the  Secretary  determines  (in  the 
publication  described  in  subsection  (eX5XB)  before  the  fiscal  year) 
has  a  population  of  more  than  1,000,000  (as  determined  by  the 
Secretary  based  on  the  most  recent  available  population  data  pub- 
lished by  the  Bureau  of  the  Onsus);". 

(c)  Adjustment  for  Hospitai^  in  Large  Urban  Areas  or  in 
Rural  Areas.— 

(1)  In  general.— Section  1886(dX3)  of  such  Act  (42  U.S.C. 
1395ww(dX3))  is  amended— 

(A)  in  the  matter  before  subparagraph  (A),  by  striking 
"urban  or  rural  areas"  and  inserting  "large  urban,  other 
urban,  or  rural  areas"; 

(B)  in  first  sentence  of  subparagraph  (A)— 

(i)  by  striking  "The  Secretary"  and  inserting  "(i)  For 
discharges  occuring  in  a  fiscal  year  beginning  before 
October  1, 1987,  the  Secretary", 

(ii)  by  striking  "each  of  fiscal  years  1985,  1986,  1987, 
and  1988"  and  inserting  "the  fiscal  year  involved",  and 

(iii)  by  striking  ",  and  adjusted  for  subsequent  fiscal 
years  in  accordance  with  the  final  determination  of  the 
Secretary  under  subsection  (eX4),  and  adjusted  to  re- 
flect the  most  recent  case-mix  data  available,"; 

(C)  by  adding  at  the  end  of  subparagraph  (A)  the  follow- 
ing new  clauses: 

"(ii)  For  discharges  occurring  in  a  fiscal  year  beginning  on  or 
after  October  1,  1987,  the  Secretary  shall  compute  an  average 
st8indardized  amount  for  hospitals  located  in  a  large  urban  area, 
for  hospitals  located  in  a  rural  area,  and  for  hospitals  located  in 
urban  areas,  within  the  United  States  and  within  each  region, 
equal  to  the  respective  average  standardized  amount  computed 
for  the  previous  fiscal  year  under  this  subparagraph  increased 
by  the  applicable  percentage  increase  under  subsection 
0>X3)(BXi)  with  respect  to  hospitals  located  in  the  respective 
areas  for  the  fiscal  year  involved. 

"(iii)  Average  standardized  amounts  computed  under  this 
paragraph  shall  be  adjusted  to  reflect  the  most  recent  case-mix 
data  available.";  and 

(D)  in  subparagraph  (D)— 

(i)  by  striking  "urban  and  rural  hospitals"  in  the 
heading  and  inserting  "hospitals  in  different  areas", 

(ii)  in  clause  (i),  by  inserting  "(or,  for  discharges 
occurring  on  or  after  April  1,  1988,  in  a  large  urban 
area  or  other  urban  area)"  after  "urban  area"  the  first 
place  it  appears,  and 

(iii)  in  clause  (i),  by  inserting  "such"  before  "an 
urban  area"  the  second  place  it  appears. 

(2)  (Conforming  amendments.— Section  1886(dX9XA)  of  such 
Act  (42  U.S.C.  1395ww(dX9XA))  is  amended— 

(A)  in  clause  (iiXD,  by  striking  "an  urban  area,  and"  and 
inserting  "a  large  urban  area,"; 


'"•Copy  read  "(42  U.S.C.  1395www(dH2)(D))". 
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(B)  by  redesignating  subclause  (II)  of  clause  (ii)  as 
subclause  (III);  and 

(C)  by  inserting  after  subclause  (I)  of  clause  (ii)  the  follow- 
ing new  subclause: 

'(II)  such  rate  for  hospitals  located  in  other  urban  areas, 
and". 

(d)  EsTABUSHMENT  OF  REGIONAL  Floor.— Section  1886(dXlXAXiii) 
of  such  Act  (42  U.S.C.  1395ww(dXlXAXiii))  is  amended  by  inserting 
before  the  period  at  the  end  the  following:  or,  if  greater  for 
discharges  occurring  during  the  period  beginning  on  April  1,  1988, 
and  ending  on  September  30,  1990,  the  sum  of  (I)  85  percent  of  the 
national  adjusted  DRG  prospective  payment  rate  determined  under 
paragraph  (3)  for  such  discharges,  and  (II)  15  percent  of  the  regional 
adjusted  DRG  prospective  payment  rate  determined  under  such 
paragraph". 

(e)  Update  for  PPS-Exempt  Hospitals.— Section  1886(bX3XB)  of 
such  Act  (42  U.S.C.  1395ww(bX3XB))  is  amended— 

(1)  in  clause  (i),  by  striking  "subparagraph  (A)  for  12-month 
cost  reporting  periods  beginning  during  a  fiscal  year  and  for 
purposes  of, 

(2)  in  clause  (ii),  by  striking  "(ii)  For  purposes  of  clause  (i)" 
and  inserting  "(iii)  For  purposes  of  this  subparagraph",  and 

(3)  by  inserting  after  clause  (i)  the  following  new  clause: 
"(ii)  For  purposes  of  subparagraph  (A),  the  'applicable  percentage 

increase'  for  12-month  cost  reporting  periods  beginning  during— 
"(I)  fiscal  year  1986,  is  0.5  percent, 
"(II)  fiscal  year  1987,  is  1.15  percent, 

"(III)  fiscal  year  1988,  is  the  market  basket  percentage  in- 
crease minus  2.0  percentage  points,  and 

"(IV)  subsequent  fiscal  years  is  the  market  basket  percentage 
increase.". 

(f)  Related  (Donforming  and  Technical  Amendments.— 

(1)  Section  1886  of  such  Act  (42  U.S.C.  1395ww)  is  further 
amended — 

(A)  by  adding  at  the  end  of  subsection  (dX2XD)  the  follow- 
ing new  sentence:  "For  purposes  of  payment  under  this 
subsection,  a  hospital  is  considered  to  be  located  in  an 
urban  area  or  large  urban  area,  respectively,  if  the  hospital 
is  paid  under  this  subsection  at  the  rate  for  hospitals 
located  in  such  an  area."; 

(B)  in  subsection  (eX3XB),  by  striking  "or  determine"; 

(C)  in  subsection  (eX4)— 

(i)  by  striking  "for  fiscal  year  1988"  and  inserting 
"for  each  fiscal  year  (beginning  with  fiscal  year  1988)' , 

(ii)  by  striking  "and  shall  determine  for  each  subse- 
quent fiscal  year"  and  all  that  follows  through  "fiscal 
year,  and",  and 

(iii)  by  amending  the  last  sentence  to  read  as  follows: 
'"The  appropriate  change  factor  may  be  different  for  all 
large  urban  subsection  (d)  hospitals,  other  urban 
subsection  (d)  hospitals,  urban  subsection  (d)  Puerto 
Rico  hospitals,  rural  subsection  (d)  hospitals,  and  rural 
subsection  (d)  Puerto  Rico  hospitals,  and  all  other  hos- 
pitals and  units  not  paid  under  subsection  (d),  and  may 
vary  among  such  other  hospitals  and  units.";  and 

(D)  in  paragraph  (5),  by  striking  "or  determination"  each 
place  it  appears. 
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(2)  Subsection  (aXlXBXii)  of  section  107  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Reaffirmation  Act  of 
1987  (Public  Law  100-119)  is  amended,  effective  as  of  the  date  of   42  USC  l395ww 
the  enactment  of  such  Act,  by  inserting    the  target  percentage  riote. 
and  DRG  percentage  shall  be  those  specified  in  subsection 
(dXlXCXiv)  of  such  section,  and  the  applicable  percentage  in- 
crease in  a  hospital's  target  amount  shall  be  deemed  to  be  0 
percent"  before  the  period  at  the  end. 
(g)  Effective  Dates.—  42  use  I395ww 

(1)  PPS  HOSPITALS,  DRG  PORTION  OF  PAYMENT.— In  the  Case  of  a  note. 

subsection  (d)  hospital  (as  defined  in  paragraph  (6))— 

(A)  the  amendments  made  by  subsections  (a)  and  (c)  shall 
apply  to  payments  made  under  section  1886(aXlXAXiii)  of 
the  Social  Security  Act  on  the  basis  of  discharges  occurring 
on  or  after  April  1, 1988,  and 

(B)  for  discharges  occurring  on  or  after  October  1,  1988, 
the  applicable  percentage  increase  (described  in  section 
1886(dX3XB)  of  such  Act)  "  for  discharges  occurring  during 
fiscal  year  1987  is  deemed  to  have  been  such  percentage 
increase  as  amended  by  subsection  (a). 

(2)  PPS  SOLE  COMMUNITY  HOSPITALS,  HOSPITAL  SPECIFIC  PORTION 

OF  PAYMENT. — In  the  case  of  a  subsection  (d)  hospital  which 
receives  payments  made  under  section  1886(dXlXA)  of  the  Social 
Security  Act  because  it  is  a  sole  community  hospital— 

(A)  the  amendment  made  by  subsections  (a)  and  (c)  shall 
apply  to  payments  under  section  1886(dXlXAXiiXI)  of  the 
Social  Security  Act  made  on  the  basis  of  discharges  occur- 
ring during  a  cost  reporting  period  of  a  hospital,  for  the 
hospital's  cost  reporting  period  beginning  on  or  after  Octo- 
ber 1, 1987; 

(B)  notwithstanding  subparagraph  (A),  for  cost  reporting 
period  beginning  during  fiscal  year  1988,  the  applicable 
percentage  increase  (as  defined  in  section  1886(dX3XB)  of 
such  Act)  for  the— 

(i)  first  51  days  of  the  cost  reporting  period  shall  be  0 
percent, 

(ii)  next  132  days  of  such  period  shall  be  2.7  percent, 
and 

(iii)  remainder  of  such  period  of  the  cost  reporting 
period  shall  be  the  applicable  percentage  increase  (as  so 
defined,  as  amended  by  subsection  (a));  and 

(C)  for  cost  reporting  periods  beginning  on  or  after  Octo- 
ber 1,  1988,  the  applicable  percentage  increase  (as  so  de- 
fined) with  respect  to  the  previous  cost  reporting  period 
shall  be  deemed  to  have  been  the  applicable  percentage 
increase  (as  so  defined,  as  amended  by  subsection  (a)). 

(3)  PPS-EXEMPT  HOSPFTALS.— In  the  case  of  a  hospital  that  is 
not  a  subsection  (d)  hospital— 

(A)  the  amendments  made  by  subsection  (e)  shall  apply  to 
cost  reporting  periods  beginning  on  or  after  October  1, 1987; 

(B)  notwithstanding  subparagraph  (A),  for  the  hospital's 
cost  reporting  period  beginning  during  fiscal  year  1988, 
payment  under  title  XVIII  of  the  Social  Security  Act  shall 
be  made  as  though  the  applicable  percentage  increase  de- 


Copy  read  "Act))". 


101  STAT.  1330-46         PUBLIC  LAW  100-203— DEC.  22,  1987 

scribed  in  section  1886(bX3XB)  of  such  Act  were  equal  to  the 
product  of  2.7  percent  and  the  ratio  of  315  to  366;  and 
(C)  for  cost  reporting  periods  beginning  on  or  after  Octo- 
ber 1,  1988,  the  applicable  percentage  increase  (as  so  de- 
fined) with  respect  to  the  cost  reporting  period  beginning 
during  fiscal  year  1988  shall  be  deemed  to  have  b^n  2.7 
percent. 

Effective  date.  (4)     DEFINITION,     REGIONAL     FLOOR,     AND    TECHNICAL  AND 

CONFORMING  AMENDMENTS. — The  amendments  made  by  subsec- 
tions (b)  and  (d)  and  paragraphs  (1)  and  (2)  of  subsection  (0  shall 
take  effect  on  the  date  of  the  enactment  of  this  Act. 

(5)  Transition  for  large  urban  area  rates.— In  computing 
the  average  standardized  amount  for  hospitals  located  in  a  large 
urban  area  or  other  urban  area  under  section  1886(dK3XAXii)  of 
the  Social  Security  Act  (as  amended  by  subsection  (c))  for  fiscal 
year  1988,  the  reference  to  "the  respective  average  standardized 
amount  computed  for  the  previous  fiscal  year  under  this 
subparagraph"  is  deemed  a  reference  to  the  average  standard- 
ized amount  computed  for  hospitals  located  in  an  urban  area  for 
the  51-day  period  beginning  on  October  1,  1987. 

(6)  Definition. — In  this  subsection,  the  term  "subsection  (d) 
hospital"  has  the  meaning  given  such  term  in  section 
1886(dX10XB)  of  the  Social  Security  Act. 

SEC.  4003.  INCREASE  IN  DISPROPORTIONATE  SHARE  ADJUSTMENT  AND 
REDUCTION  IN  INDIRECT  MEDICAL  EDUCATION  PAYMENTS. 

(a)  Reduction  in  Indirect  Medical  Education  Payments.— 

(1)  Section  1886(dX5XBXii)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(dX5XBXii))  is  amended— 

(A)  in  subclause  (I),  by  striking  "2"  and  inserting  in  lieu 
thereof  "1.89";  and 

(B)  in  subclause  (ID,  by  striking  "1.5"  and  inserting  in 
lieu  thereof  "1.43". 

(2)  Section  1886(dX3XCXii)  of  such  Act  (42  U.S.C. 
1395ww(dX3XCXii))  is  amended  by  inserting  "and  by  section 
4003(aXl)  of  the  Omnibus  Budget  Reconciliation  Act  of  1987" 
after  "1985"  each  place  it  appears  in  subclauses  (I)  and  (II). 

(b)  Increase  In  Disproportionate  Share  Adjustment. — Section 
1886(dX5XF)  of  such  Act  (42  U.S.C.  1395ww(dX5XB))— 

(1)  in  clause  (iii),  by  striking  "15  percent"  and  inserting  "25 
percent",  and 

(2)  in  clause  (ivXD,  by  striking  "the  lesser  of  15  percent,  or". 

(c)  Extension  of  Disproportionate  Share  Adjustment.— Sec- 
tions 1886(dX2XCXiv)  (42  U.S.C.  1395ww(dX2XCXiv)),  1886(dX3XCXiiXI) 
(42  U.S.C.  1395ww(dX3XCXiiXI)),  1886(dX3XCXiiXlI)  (42  U.S.C. 
1395ww(dX3XCXiiXII)),  1886(dX5XBXiiXI)  (42  U.S.C. 
1395ww(dX5XBXiiXI)),  1886(dX5XBXiiXII)  (42  U.S.C. 
1395ww(dX5XBXiiXII)),  and  1886(dX5XFXi)  (42  U.S.C. 
1395ww(dX5XFXi))  of  the  Social  Security  Act  are  each  amended  by 
striking  "1989"  and  inserting  in  lieu  thereof  "1990". 

(d)  Special  Rule. — In  the  case  of  a  hospital  which— 

(1)  consists  of  2  inpatient  hospital  facilities  which  are  more 
than  4  miles  apart  and  each  of  which  is  in  a  separate  political 
jurisdiction  within  the  same  State  and  one  of  which  meets  the 
criteria  under  section  1886(dX5XF)  of  the  Social  Security  Act  for 
serving  a  significantly  disproportionate  number  of  low-income 
patients  as  if  that  facility  were  a  separate  hospital;  and 
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(2)  receives  payments  for  inpatient  hospital  services  under 
title  XVIII  of  the  Social  Security  Act  which  are  less  than  the 
hospital's  reasonable  costs, 
the  Secretary  of  Health  and  Human  Services,  upon  application  by 
the  hospital,  may  treat  each  of  the  facilities  of  hospital  as  separate 
hospitals  for  purposes  of  applying  section  1886(dK5KF)  of  the  Social 
Security  Act,  for  discharges  occurring  on  or  after  October  1,  1988. 

(e)  Effective  Date. — The  amendments  made  by  this  section  shall   42  USC  I395ww 
apply  to  payments  for  discharges  occurring  on  or  after  October  1, 
1988. 

SEC.  4004.  PROVISIONS  RELATING  TO  WAGE  INDEX. 

(a)  Survey.— Section  1886(dX3XE)  of  the  Social  Security  Act  (42 
U.S.C.  1395ww(dK3XE))  is  amended  by  adding  at  the  end  the  follow- 
ing: "Not  later  than  October  1,  1990  (and  at  least  every  36  months 
thereafter),  the  Secretary  shall  update  the  factor  under  the  preced- 
ing sentence  on  the  basis  of  a  survey  conducted  by  the  Secretary 
(and  updated  as  appropriate)  of  the  wages  and  wage-related  costs  of 
subsection  (d)  hospitals  in  the  United  States.  To  the  extent  deter- 
mined feasible  by  the  Secretary,  such  survey  shall  measure  the 
earnings  and  paid  hours  of  employment  by  occupational  category 
and  shall  exclude  data  with  respect  to  the  wages  and  wage-related 
costs  incurred  in  furnishing  skilled  nursing  facility  services.". 

(b)  Clinic  Hospital  Wage  Indices. — In  calculating  the  wage  index   42  USC  I395ww 
under  section  1886(d)  of  the  Social  Security  Act  for  purposes  of  "o*^ 
making  payment  adjustments  after  September  30,  1988,  as  required 

under  paragraphs  (2XH)  and  (3XE)  of  such  section,  in  the  case  of  any 
institution  which  received  the  waiver  specified  in  section  602(k)  of 
the  Social  Security  Amendments  of  1983,  the  Secretary  of  Health 
and  Human  Services  shall  include  wage  costs  paid  to  related 
organization  employees  directly  involved  in  the  delivery  and 
administration  of  care  provided  by  the  related  organization  to  hos- 
pital inpatients.  For  purposes  of  the  preceding  sentence,  the  term 
"wage  costs"  does  not  include  costs  of  overhead  or  home  office 
administrative  salaries  or  any  costs  that  are  not  incurred  in  the 
hospital's  Metropolitan  Statistical  Area. 

SEC.  4005.  RURAL  HOSPITALS. 

(a)  Revision  of  Standards  for  Including  a  Rural  County  in  an 
Urban  Area. — 

(1)  Treating  certain  rural  hospitals  adjacent  to  urban 
AREAS  AS  URBAN  HOSPITALS.— Section  1886(dX8)  of  the  Social 
Security  Act  (42  U.S.C.  1395ww(dX8))— 

(A)  by  redesignating  clauses  (i)  and  (ii)  of  subparagraphs 
(A)  and  (B)  as  subclauses  (I)  and  (II),  respectively, 

(B)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses 
(i)  and  (ii),  respectively, 

(C)  by  inserting  "(A)"  after  "(8)",  and 

(D)  by  adding  at  the  end  the  following  new  subparagraph: 
"(B)  The  Secretary  shall  treat  a  hospital  located  in  a  rural  county 

adjacent  to  one  or  more  urban  areas  as  being  located  in  the  urban 
metropolitan  statistical  area  to  which  the  greatest  number  of 
workers  in  the  county  commute,  if— 

"(i)  the  rural  county  would  otherwise  be  considered  part  of  an 
urban  area  but  for  the  fact  that  the  rural  county  does  not  meet 
the  standard  relating  to  the  rate  of  commutation  between  the 
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rural  county  and  the  central  county  or  counties  of  any  adjacent 
urban  area;  and 

"(ii)  either  (I)  the  number  of  residents  of  the  rural  county  who 
commute  for  employment  to  the  central  county  or  counties  of 
any  adjacent  urban  area  is  equal  to  at  least  15  percent  of  the 
number  of  residents  of  the  rural  county  who  are  employed,  or 
(II)  the  sum  of  the  number  of  residents  of  the  rural  county  who 
commute  for  employment  to  the  central  county  or  counties  of 
any  adjacent  urban  area  and  the  number  of  residents  of  any 
adjacent  urban  area  who  commute  for  employment  to  the  rural 
county  is  at  least  equal  to  20  percent  of  the  number  of  residents 
of  the  rural  county  who  are  employed. 
"(C)  The  Secretary  shall  make  a  proportional  adjustment  in  the 
standardized  amount  determined  under  paragraph  (3)  for  hospitals 
located  in  an  urban  area  to  assure  that  the  provisions  of  subpara- 
graph (B)  do  not  result  in  aggregate  payments  under  this  section 
that  are  greater  or  less  than  those  that  would  otherwise  be  made. 
The  Secretary  shall  make  such  adjustment  in  payments  under  this 
section  to  hospitals  located  in  rural  areas  as  are  necessary  to  assure 
that  the  aggregate  of  payments  to  rural  hospitals  not  affected  by 
subparagraph  (B)  are  not  changed  as  a  result  of  the  application  of 
subparagraph  (B).". 

(2)  Location  of  hospital.— For  purposes  of  section  1886  of  the 
Social  Security  Act,  Watertown  Memorial  Hospital  in  Water- 
town,  Wisconsin  is  deemed  to  be  located  in  Jefferson  (bounty, 
Wisconsin. 

42  use  1395WW  (3)  EFFECTIVE  DATE.— This  section,  and  the  amendments  made 

by  paragraph  (1),  shall  apply  to  discharges  occurring  on  or  after 
October  1, 1988. 
(b)  Expansion  of  Swing-Bed  Program.— 

(1)  Expansion  to  hospitals  wrrn  fewer  than  lOO  beds.— 
Section  1883(bXl)  of  the  Social  Security  Act  (42  U.S.C. 
1395tt(bXl))  is  amended  by  striking  "50  beds"  and  inserting  "100 
beds". 

(2)  Requirements  for  hospftals  with  more  than  49  beds.— 
42  use  I395tt.           Section  1883(d)  of  such  Act  (42  U.S.C.  1395dd(d))  is  amended— 

(A)  by  inserting  "(1)"  after  "(d)",  and 

(B)  by  adding  at  the  end  the  following  new  paragraphs: 
"(2XA)  Any  agreement  under  this  section  with  a  hospital  with 

more  than  49  beds  shall  provide  that  no  payment  may  be  made  for 
extended  care  services  which  are  furnished  to  an  extended  care 
patient  after  the  end  of  the  5-day  period  (excluding  weekends  and 
holidays)  beginning  on  an  availability  date  for  a  skilled  nursing 
facility,  unless  the  patient's  physician  certifies,  within  such  5-day 
period,  that  the  transfer  of  that  patient  to  that  facility  is  not 
Regulations.  medically  appropriate  on  the  availability  date.  The  Secretary  shall 
prescribe  regulations  to  provide  for  notice  by  skilled  nursing  facili- 
ties of  availability  dates  to  hospitals  which  have  agreements  under 
this  section  and  which  are  located  within  the  same  geographic 
region  (as  defined  by  the  Secretary). 
"(B)  In  this  paragraph: 

"(i)  The  term  'availability  date'  means,  with  respect  to  an 
extended  care  patient  at  a  hospital,  any  date  on  which  a  bed  is 
available  for  the  patient  in  a  skilled  nursing  facility  located 
within  the  geographic  region  in  which  the  hospital  is  located. 
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"(ii)  The  term  'extended  care  patient'  means  an  individual 
being  furnished  extended  care  services  at  a  hospital  pursuant  to 
an  agreement  with  the  Secretary  under  this  section. 
"(3)  In  the  case  of  an  agreement  for  a  cost  reporting  period  under 
this  section  with  a  hospital  that  has  more  than  49  beds,  payment 
may  not  be  made  in  the  period  for  patient-days  of  extended  care 
services  that  exceed  15  percent  of  the  product  of  the  number  of  days 
in  the  period  and  the  average  number  of  licensed  beds  in  the 
hospital  in  the  period.". 

(3)  Report.— The  Secretary  of  Health  and  Human  Services 
shall  rejx)rt  to  Congress,  not  later  than  February  1,  1989, 
concerning — 

(A)  the  proportion  of  admissions  to  hospitals  for  extended 
care  services  under  section  1883  of  the  Social  Security  Act 
which  are  denied  or  approved  by  a  peer  review  organization 
under  section  1154(aXl)  of  such  Act,  and 

(B)  on  recommendations  for  methods  of  encouraging  hos- 
pitals that— 

(i)  have  a  low  occupancy  rate, 

(ii)  are  eligible  to  enter  (but  have  not  entered)  into  an 
agreement  under  section  1883  of  such  Act,  and 

(iii)  are  located  in  areas  with  a  need  for  additional 
providers  of  extended  care  services, 

to  enter  into  such  agreements. 

(4)  Effective  date. — The  amendments  made  by  paragraphs 
(1)  and  (2)  shall  apply  to  agreements  under  section  1883  of  the 
Social  Security  Act  entered  into  after  March  31, 1988. 

(c)  Payments  to  Sole  (Community  Hospitals.— 

(1)  Section  1886(dX5XCXii)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(dX5XCXii))  is  amended— 

(A)  by  striking  "1988"  in  the  second  sentence  and  insert- 
ing "1990",  and 

(B)  by  inserting  after  the  second  sentence  the  following: 
"A  subsection  (d)  hospital  that  meets  the  criteria  for  clas- 
sification as  a  sole  community  hospital  and  otherwise 
qualifies  for  the  adjustment  authorized  by  the  preceding 
sentence  may  qualify  for  such  an  adjustment  without 
regard  to  the  formula  by  which  payments  are  determined 
for  the  hospital  under  paragraph  (IXA).". 

(2XA)  The  amendments  made  by  paragraph  (1)  shall  apply  to 
cost  reporting  periods  beginning  on  or  after  October  1,  1987 

(B)  The  Secretary  of  Health  and  Human  Services  shall  take 
appropriate  steps  to  ensure  that  the  total  amount  paid  in  a 
fiscal  year  under  title  XVIII  of  the  Social  Security  Act  by  reason 
of  the  amendment  made  by  paragraph  (IXB)  does  not  exceed 
$5,000,000  in  the  case  of  fiscal  year  1988  and  $10,000,000  for 
fiscal  year  1989. 

(d)  Medicare  (Classification  of  Rural  Referral  Centers. — 

(1)  Extension  of  classification.— 

(A)  In  general. — The  first  sentence  of  section 
1886(dX5XCXiXI)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(dX5XCXiXI))  is  amended  by  striking  "500"  and 
inserting  "275". 

(B)  Effective  date.— The  amendment  made  by  subpara- 
graph (A)  shall  apply  to  discharges  occurring  on  or  after 
April  1,  1988. 

(2)  Study.— 
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(A)  In  general.— The  Secretary  of  Health  and  Human 
Services  shall  provide  for  a  study  of  the  criteria  used  for  the 
classification  of  hospitals  as  rural  referral  centers  under 
section  1886(dX5XCXi)  of  the  Social  Security  Act.  The  study 
shall  include  an  examination  of— 

(i)  the  extent  that  hospitals  classified  as  rural  refer- 
ral centers  receive  more  or  less  than  their  actual  costs 
of  providing  inpatient  hospital  services,  and 

(ii)  the  appropriateness  of  providing  for  payment  for 
such  centers  at  a  rate  other  than  the  rate  for  a  hospital 
located  in  an  other  urban  area. 

(B)  Report.— The  Secretary  shall  report  to  Congress,  by 
not  later  than  March  1, 1989,  on  the  study  conducted  under 
subparagraph  (A)  and  on  recommendations  for  the  criteria 
that  should  be  applied  under  section  1886(dX5XCXi)  of  the 
Social  Security  Act  for  the  classification  of  hospitals  as 
rural  referral  centers  for  cost  reporting  periods  beginning 
on  or  after  October  1, 1989. 

42  use  1395WW         (e)  GrANT  PROGRAM  FOR  RURAL  HEALTH  CaRE  TRANSITION.— 

note.  (1)  The  Administrator  of  the  Health  Care  Financing  Adminis- 

tration, in  consultation  with  the  Assistant  Secretary  for  Health 
(or  a  designee),  shall  establish  a  program  of  grants  to  assist 
eligible  small  rural  hospitals  and  their  communities  in  the 
planning  and  implementation  of  projects  to  modify  the  type  and 
extent  of  services  such  hospitals  provide  in  order  to  adjust  for 
one  or  more  of  the  following  factors: 

(A)  Changes  in  clinical  practice  patterns. 

(B)  Changes  in  service  populations. 

(C)  Declining  demand  for  acute-care  inpatient  hospital 
capacity. 

(D)  Declining  ability  to  provide  appropriate  staffing  for 
inpatient  hospitals. 

(E)  Increasing  demand  for  ambulatory  and  emergency 
services. 

(F)  Increasing  demand  for  appropriate  integration  of 
community  health  services. 

(G)  The  need  for  adequate  access  (including  appropriate 
transportation)  to  emergency  care  and  inpatient  care  in 
areas  in  which  a  significant  number  of  underutilized  hos- 
pital beds  are  being  eliminated. 

(H)  The  Administrator  shall  submit  a  final  report  on  the 
program  to  the  Congress  not  later  than  180  days  after  all 
projects  receiving  a  grant  under  the  program  are 
completed. 

Each  demonstration  project  under  this  subsection  shall  dem- 
onstrate methods  of  strengthening  the  financial  and  managerial 
capability  of  the  hospital  involved  to  provide  necessary  services. 
Such  methods  may  include  programs  of  cooperation  with  other 
health  care  providers,  of  diversification  in  services  furnished 
(including  the  provision  of  home  health  services),  of  physician 
recruitment,  and  of  improved  management  systems. 

(2)  For  purposes  of  this  subsection,  the  term  "eligible  small 
rural  hospital"  *®  means  any  non-Federal,  short-term  general 
acute  care  hospital  that — 


'•Copy  read  "  'eligible  small  rural  hospital'  ". 
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(A)  is  located  in  a  rural  area  (as  determined  in  accordance 
with  subsection  (d)), 

(B)  has  less  than  100  beds,  and 

(C)  is  not  for  profit. 

OKA)  Any  eligible  small  rural  hospital  that  desires  to  modify 
the  type  or  extent  of  health  care  services  that  it  provides  in 
order  to  adjust  for  one  or  more  of  the  factors  specified  in 
paragraph  (1)  may  submit  an  application  to  the  Governor  of  the 
State  in  which  it  is  located.  The  application  shall  specify  the 
nature  of  the  project  proposed  by  the  hospital,  the  data  and 
information  on  which  the  project  is  based,  and  a  timetable  (of 
not  more  than  24  months)  for  completion  of  the  project.  The 
application  shall  be  submitted  on  or  before  a  date  specified  by 
the  Administrator  and  shall  be  in  such  form  as  the  Adminis- 
trator may  require. 

(B)  The  Governor  shall  transmit  any  application  submitted 
pursuant  to  subparagraph  (A)  to  the  Secretary  not  later  than  30 
days  after  it  is  received  by  the  Governor,  accompanied  by  any 
comments  with  respect  to  the  application  that  the  Governor 
deems  appropriate. 

(C)  The  Governor  of  a  State  may  designate  an  appropriate 
State  agency  to  receive  and  comment  on  applications  submitted 
under  subparagraph  (A). 

(4)  A  hospital  shall  be  considered  to  be  located  in  a  rural  area 
for  purposes  of  this  subsection  if  it  is  treated  as  being  located  in 
a  rural  area  for  purposes  of  section  1886(dX3XD)  of  the  Social 
Security  Act. 

(5)  In  determining  which  hospitals  making  application  under 
paragraph  (3)  will  receive  grants  under  this  subsection,  the 
Administrator  shall  take  into  account — 

(A)  any  comments  received  under  paragraph  (3XB)  with 
respect  to  a  proposed  project; 

(B)  the  effect  that  the  project  will  have  on— 

(i)  reducing  expenditures  from  the  Federal  Hospital 
Insurance  Trust  Fund, 

(ii)  improving  the  access  of  medicare  beneficiaries  to 
health  care  of  a  reasonable  quality; 

(C)  the  extent  to  which  the  proposal  of  the  hospital,  using 
appropriate  data,  demonstrates  an  understanding  of— 

(i)  the  primary  market  or  service  area  of  the  hospital, 
and 

(ii)  the  health  care  needs  of  the  elderly  and  disabled 
that  are  not  currently  being  met  by  providers  in  such 
market  or  area,  and 

(D)  the  degree  of  coordination  that  may  be  expected 
between  the  proposed  project  and— 

(i)  other  local  or  regional  health  care  providers,  and 

(ii)  community  and  government  leaders, 

as  evidenced  by  the  availability  of  support  for  the  project  (in 
cash  or  in  kind)  and  other  relevant  factors. 

(6)  A  grant  to  a  hospital  under  this  subsection  may  not  exceed 
$50,000  a  year  and  may  not  exceed  a  term  of  2  years. 

(7XA)  Except  as  provided  in  subparagraphs  (D)  and  (C),  a 
hospital  receiving  a  grant  under  this  subsection  may  use  the 
grant  for  any  of  exp)enses  incurred  in  planning  and  implement- 
ing the  project  with  respect  to  which  the  grant  is  made. 
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(B)  A  hospital  receiving  a  grant  under  this  subsection  for  a 
project  may  not  use  the  grant  to  retire  debt  incurred  with 
respect  to  any  capital  expenditure  made  prior  to  the  date  on 
which  the  project  is  initiated. 

(C)  Not  more  than  one-third  of  any  grant  made  under  this 
subsection  may  be  expended  for  capital-related  costs  (as  defined 
by  the  Secretary  for  purposes  of  section  1886(aX4)  of  the  Social 
Security  Act)  of  the  project. 

(8XA)  A  hospital  receiving  a  grant  under  this  section  shall 
furnish  the  Administrator  with  such  information  as  the 
Administrator  may  require  to  evaluate  the  project  with  respect 
to  which  the  grant  is  made  and  to  ensure  that  the  grant  is 
expended  for  the  purposes  for  which  it  was  made. 

Sports.  (B)  The  Administrator  shall  report  to  the  Congress  at  least 

once  every  6  months  on  the  program  of  grants  established  under 
this  subsection.  The  report  shall  assess  the  functioning  and 
status  of  the  program,  shall  evaluate  the  progress  made  toward 
achieving  the  purposes  of  the  program,  and  shall  include  any 
recommendations  the  Secretary  may  deem  appropriate  with 
respect  to  the  program.  In  preparing  the  report,  the  Secretary 
shall  solicit  and  include  the  comments  and  recommendations  of 
private  and  public  entities  with  an  interest  in  rural  health  care. 

Reports.  (C)  The  Administrator  shall  submit  a  final  report  on  the 

program  to  the  Congress  not  later  than  180  days  after  all 
projects  receiving  a  grant  under  the  program  are  completed. 

(9)  For  purposes  of  carrying  out  the  program  of  grants  under 
this  subsection,  there  are  authorized  to  be  appropriated  from 
the  Federal  Hospital  Insurance  Trust  Fund  $15,000,000  for  each 
of  the  fiscal  years  1989  and  1990. 

SEC.  4006.  PAYMENTS  FOR  HOSPITAL  CAPITAL. 

(a)  Reductions  in  Payments  for  Capital. — Section  1886(gX3XA) 
of  the  Social  Security  Act  (42  U.S.C.  1395ww(gX3XA))  is  amended— 

(A)  in  clause  (ii),  by  striking     and'  and  inserting  "on  or 
after  October  1, 1987,  and  before  January  1, 1988,", 

(B)  by  striking  clause  (iii)  and  inserting  the  following: 
"(iii)  12  percent  for  payments  attributable  to  portions  of  cost 

rei)orting  periods  or  discharges  (as  the  case  may  be)  in  fiscal 
year  1988,  occurring  on  or  after  January  1, 1988,  and 

"(iv)  15  percent  to  portions  of  cost  reporting  periods  or  dis- 
charges (as  the  case  may)  be  occurring  during  fiscal  year  1989.". 

(b)  Prospective  Payment  for  Capital-Related  Costs.— 

(1)  In  general. — Paragraph  (1)  of  section  1886(g)  of  such  Act 
(42  U.S.C.  1395ww(g))  is  amended  to  read  as  follows: 
"(gXlXA)  Notwithstanding  section  1861(v),  instead  of  any  amounts 
that  are  otherwise  payable  under  this  title  with  respect  to  the 
reasonable  costs  of  subsection  (d)  hospitals  and  subsection  (d)  Puerto 
Rico  hospitals  for  capital-related  costs  of  inpatient  hospital  services, 
the  Secretary  shall,  for  hospital  cost  reporting  periods  beginning  on 
or  after  October  1,  1991,  provide  for  payments  for  such  costs  in 
accordance  with  a  prospective  payment  system  established  by  the 
Secretary. 

"(B)  Such  system— 

"(i)  shall  provide  for  (I)  a  payment  on  a  per  discharge  basis, 
and  (II)  an  appropriate  weighting  of  such  payment  amount  as 
relates  to  the  classification  of  the  discharge; 
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"(ii)  may  provide  for  an  adjustment  to  take  into  account 
variations  in  the  relative  costs  of  capital  and  construction  for 
the  different  types  of  facilities  or  areas  in  which  they  are 
located; 

"(iii)  may  provide  for  such  exceptions  (including  appropriate 
exceptions  to  reflect  capital  obligations)  as  the  Secretary  deter- 
mines to  be  appropriate,  and 

"(iv)  may  provide  for  suitable  adjustment  to  reflect  hospital 
occupancy  rate. 

"(C)  In  this  paragraph,  the  term  'capital-related  costs'  has  the 
meaning  given  such  term  by  the  Secretary  under  subsection  (aX4)  as 
of  September  30,  1987,  and  does  not  include  a  return  on  equity 
capital". 

(2)  Conforming  amendment.— Section  1886  of  such  Act  is   42  use  I395ww. 
amended — 

(A)  in  subsection  (aX4),  by  striking  "with  respect  to  costs 
incurred  in  cost  reporting  periods  beginning  prior  to  Octo- 
ber 1  of  1987  (or  of  such  later  year  as  the  Secretary  may,  in 
his  discretion,  select),  other  capital-related  costs,  as  defined 
by  the  Secretary"  and  inserting  "other  capital-related  costs 
(as  defined  by  the  Secretary  for  periods  before  October  1, 
1987)",  and 

(B)  by  striking  subparagraph  (C)  of  subsection  (gX3). 

(3)  Effective  dates.— The  amendment  made  by  paragraph  (1)   42  USC  l395ww 
shall  take  eflect  on  October  1,  1987.  The  amendments  made  by  not© 
paragraph  (2)  shall  apply  to  cost  reporting  periods  beginning  on 

or  after  October  1, 1987. 
(c)  pRoPAC  Report  on  Adjustment  for  Hospital  Occupancy.— 
The  Prospective  Payment  Assessment  (Commission  shall  study  and 
report  to  the  (Committee  on  Ways  and  Means  of  the  House  of 
Representatives  and  the  (Committee  on  Finance  of  the  Senate,  by  not 
later  than  May  1,  1988,  on  the  suitability  and  feasibility  of  linking 
payment  for  capital-related  costs  under  part  A  of  title  XVIII  of  the 
Social  Security  Act  to  hospital  occupancy  rates. 

SEC.  4007.  REPORTING  HOSPITAL  INFORMATION.  42  USC  1395ww 

(a)  Development  of  Data  Base.— The  Secretary  of  Health  and 
Human  Services  (in  this  section  referred  to  as  the  "Secretary") 
shall  develop  and  place  into  effect  not  later  than  June  1,  1989,  a 
data  base  of  the  operating  costs  of  inpatient  hospital  ser\uces  with 
respect  to  all  hospitals  under  title  XVIII  of  the  Social  Security  Act, 
which  data  base  shall  be  updated  at  least  once  every  quarter  (and 
maintained  for  the  12-month  period  preceding  any  such  update).  The 
data  base  under  this  subsection  may  include  data  from  preliminary 
cost  reports  (but  the  Secretary  shall  make  available  an  updata 
analysis  of  the  differences  between  preliminary  and  settled  cost 
reports). 

(b)  Reporting  of  Information  Electronically.— 

2°  (1)  Subject  to  paragraph  (2),  with  respect  to  hospital  cost 
reporting  periods  beginning  on  or  after  October  1,  1989,  the 
Secretary  shall  place  into  effect  a  standardized  electronic  cost 
reporting  format  for  hospitals  under  the  medicare  program. 

(2)  The  Secretary  may  delay  or  waive  the  implementation  of 
such  format  in  particular  instances  where  such  implementation 
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would  result  in  financial  hardship  (in  particular  with  respect  to 
a  small  percentage  of  medicare  volume), 
(c)  Demonstration  Project.— 

(1)  The  Secretary  of  Health  and  Human  Services  shall  provide 
for  a  3-year  demonstration  project  to  develop,  and  determine 
the  costs  and  benefits  of  establishing  a  uniform  system  for  the 
reporting  by  medicare  participating  hospitals  of  balance  sheet 

Contracts.  and  information  described  in  paragraph  (2).  In  contracting  the 

project,  the  Secretary  shall  require  hospitals  in  at  least  2  States, 
one  of  which  maintains  a  uniform  hospital  reporting  system,  to 
report  such  information  based  on  standard  information  estal> 
lished  by  the  Secretary. 

(2)  The  information  described  in  this  paragraph  is  as  follows: 

(A)  Hospital  discharges  (classified  by  category  of  service 
and  by  class  of  primary  payer). 

(B)  Patient  days  (classified  by  category  of  service  and  by 
class  of  primary  payer). 

(C)  Licensed  beds,  staffed  beds,  and  occupancy  (by  cat- 
egory of  service). 

(D)  Outpatient  visits  (classified  by  class  of  primary  payer). 
(£)  Inpatient  charges  and  revenues  (classified  by  class  of 

primary  payer). 

(F)  Outpatient  charges  and  revenues  (classified  by  class  of 
primary  payer). 

(G)  Inpatient  and  outpatient  hospital  expenses  (by  cost- 
center  classified  for  operating  and  capital). 

(H)  Reasonable  costs. 

(I)  Other  income. 

(J)  Uncompensated  care  (classified  by  bad  debt  and  char- 
ity care). 
(K)  Capital  acquisitions. 
(L)  (Capital  assets. 

(3)  The  Secretary  shall  develop  the  system  under  subsection 
(c)  in  a  manner  so  as — 

(A)  to  facilitate  the  submittal  of  the  information  in  the 
report  in  an  electronic  form,  and 

(B)  to  be  compatible  with  the  needs  of  the  medicare 
prospective  pajmient  system. 

,  (4)  The  Secretary  shall  prepare  and  submit,  to  the  Prospective 

Payment  Assessment  (Commission,  the  Comptroller  General,  the 
Committee  on  Ways  and  Means  of  the  House  of  Representa- 
tives, and  the  CJommittee  on  Finance  of  the  Senate,  by  not  later 
than  45  days  after  the  end  of  each  calendar  quarter,  data 
collected  under  the  system. 

(5)  In  paragraph  (3): 

(A)  The  terms  "bad  debt"  and  "charity  care"  have  such 
meanings  as  the  Secretary  establishes. 

(B)  The  term  "class"  means,  with  respect  to  payers,  the 
programs  under  this  title  VIII  of  the  Social  Security  Act,  a 
State  plan  approved  under  title  XDC  of  such  Act,  other 
third  party-payers,  and  self-paying  individuals. 

(6)  21  The  Secretary  shall  set  aside  at  least  $1,000,000  for  each 
of  fiscal  years  1988,  1989,  and  1990  from  existing  research  funds 
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to  develop  the  format,  according  to  paragraph  (1),  and  at  least 
$2,000,000  from  program  operations  funds  for  data  collection 
and  analysis,  but  total  funds  shall  not  exceed  $15,000,000  over  3 
years. 

(7)  2  2  The  Comptroller  General  shall  analyze  the  adequacy  of 
the  existing  system  for  reporting  of  hospital  information  and 
the  costs  and  benefits  of  data  reporting  under  the  demonstra- 
tion system  and  will  recommend  improvements  in  hospital  data 
collection  and  in  analysis  and  display  of  data  in  support  of 
policy  making. 

23  (d)  Consultation. — The  Secretary  shall  consult  representatives 
of  the  hospital  industry  in  carrying  out  the  provisions  of  this  section. 

SEC.  4008.  OTHER  PROVISIONS  RELATING  TO  PAYMENT  FOR  INPATIENT 
HOSPITAL  SERVICES. 

(a)  Massachusetts  Medicare  Repayment.— The  Secretary  of 
Health  and  Human  Services  shall  not,  on  or  after  the  date  of  the 
enactment  of  this  Act,  and  before  January  1,  1989,  recoup  from,  or 
otherwise  reduce  payments  to,  hospitals  in  the  State  of  Massachu- 
setts because  of  alleged  overpayments  to  such  hospitals  under  part 
A  of  title  XVIII  of  the  Social  Security  Act  which  occurred  during  the 
period  of  the  statewide  hospital  reimbursement  demonstration 
project  conducted  in  that  State,  between  October  1,  1982,  and  June 
30,  1986,  under  section  402  of  the  Social  Security  Amendments  of 
1967  and  section  222  of  the  Social  Security  Amendments  of  1972. 

(b)  Clarification  of  Section  1814(b)  State  Waiver  Authority.— 

(1)  Appucation  of  aggregate  test.— Section  1814(bX3XB)  of 
the  Social  Security  Act  (42  U.S.C.  1395frbX3XB))  is  amended  bv 
striking  "rate  of  increase  for  the  previous  three-year  period  ' 
and  inserting  "aggregate  rate  of  increase  from  October  1,  1983, 
to  the  most  recent  date  for  which  annual  data  are  available". 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

(c)  Continuation  of  Bad  Debt  Recognition  for  Hospital  Serv- 
ices.— In  making  payments  to  hospitals  under  title  XVIII  of  the 
Social  Security  Act,  the  Secretary  of  Health  and  Human  Services 
shall  not  make  any  change  in  the  policy  in  effect  on  August  1,  1987, 
with  respect  to  payment  under  title  XVIII  of  the  Social  Security  Act 
to  providers  of  service  for  reasonable  costs  relating  to  unrecovered 
costs  associated  with  unpaid  deductible  and  coinsurance  amounts 
incurred  under  such  title  (including  criteria  for  what  constitutes  a 
reasonable  collection  effort). 

(d)  Hospital  Outuer  Payments  and  Poucy.— 

(1)  Increase  in  outuer  payments  for  burn  center  drgs. — 

(A)  In  general. — For  discharges  classified  in  diagnosis- 
related  groups  relating  to  burn  cases  and  occurring  on  or 
after  April  1, 1988,  and  before  October  1, 1989,  the  marginal 
cost  of  care  permitted  by  the  Secretary  of  Health  and 
Human  Services  under  section  1886(dX5XAXiii)  of  the  Social 
Security  Act  shall  be  90  percent  of  the  appropriate  per  diem 
cost  of  care  or  90  percent  of  the  cost  for  cost  outliers. 

(B)  Budget  neutrauty.— Subparagraph  (A)  shall  be  im- 
plemented in  a  manner  that  ensures  that  total  payments 
under  section  1886  of  the  Social  Security  Act  are  not  in- 
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creased  or  decreased  by  reason  of  the  adjustments  required 
by  such  subparagraph. 

(2)  Limitation  on  changes  in  outlier  regui  ations  — 

(A)  In  general. — Notwithstanding-  any  other  orovision  of 
law,  except  as  required  to  implement  specific  prosisions 
required  under  statute,  the  Secretary  of  Health  and  Human 
Services  is  not  authorized  to  issue  in  final  form,  after  the 
date  of  the  enactment  of  this  Act  and  before  September  1, 
1988,  any  final  regulation  which  changes  the  method  of 
payment  for  outlier  cases  under  section  lS86fdX5KA)  of  the 
Social  Security  Act. 

(B)  Propac  2*  report.— The  chairman  of  the  Prospective 
Payment  Assessment  Commission  shall  report  to  the  Con- 
gress and  the  Secretary  of  Health  and  Fluman  Services,  by 
not  later  than  June  1,  1988,  on  the  method  of  payment  for 
outlier  cases  under  such  section  and  providing  more  ade- 
quate and  appropriate  payments  with  respect  to  burn 
outlier  ca.ses. 

(3)  Report  on  outlier  payments.— The  Secretary  of  Health 
and  Human  Services  shall  include  in  the  annual  report  sub- 
mitted to  the  Congress  pursuant  to  section  lS75fb)  of  the  Social 
Security  Act  a  comparison  with  respect  to  hospitals  located  in 
an  urban  area  and  hospitals  located  in  a  rural  area  in  the 
amount  of  reductions  under  section  1886(dX3KBi  of  the  Social 
Security  Act  and  additional  payments  under  section 
1886(dX5XA)ofsuch  Act. 

(e)  Miscellaneous  Accounting  Provision.— Effective  as  if  in- 
cluded in  the  enactment  of  the  Omnibus  Budget  Reconciliation  Act 
42  use  1395WW    of  1986,  subsection  (d)  of  section  9307  of  such  Act  is  amended  to  read 
note.  as  follows: 

"(d)  Miscellaneous  Accounting  Provision. — Notwithstanding 
any  other  provision  of  law,  for  purposes  of  section  1886(dKlXA)  of 
the  Social  Security  Act,  in  the  case  of  a  hospital  that — 

"(1)  had  a  cost  reporting  period  beginning  on  September  28, 
29,  or  30  of  198.5, 

"(2)  is  located  in  a  State  in  which  inpatient  hospital  services 
were  paid  in  fiscal  year  1985  pursuant  to  a  Statewide  dem- 
onstration project  under  section  402  of  the  Social  Security 
Amendments  of  1967  and  section  222  of  the  Social  Security 
Amendments  of  1972,  and 

"(3)  elects,  by  notice  to  the  Secretary  of  Health  and  Human 
Services  by  not  later  than  April  1,  1988,  to  have  this  subsection 

apply. 

during  the  first  7  months  of  such  cost  reporting  period  the  'target 
percentage'  shall  be  75  percent  and  the  'DRG  percentage'  shall  be  25 
percent,  and  during  the  remaining  5  months  of  such  period  the 
'target  percentage'  and  the  'DRG  percentage'  shall  each  be  50 
percent.  '. 

SEC.  4009.  MISCELLANEOUS  PROVISIONS. 

(a)  Responsibiuties  of  Medicare  Hospitai^  in  Emergency 
Cases.— 

(1)  Increase  in  civil  monetary  penalty.— Section  1867(dX2) 
of  the  Social  Security  Act  (42  U.S.C.  1395dd(dX2))  is  amended  by 
striking  "$25,000"  and  inserting  "$50,000". 
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(2)  Exclusion  from  medicare  program  for  violations  — 
Section  1867(dXl)  of  such  Act  is  amended  by  adding  at  the  end 
the  following  new  sentence: 

"If  a  civil  money  penalty  is  imposed  on  a  responsible  physician 
under  paragraph  (2),  the  Secretary  may  impose  the  sanction  de- 
scribed in  section  1842(jX2XA)  (relating  to  barring  from  participation 
in  the  medicare  program)  in  the  same  manner  as  it  is  imposed  under 
section  18420').". 

(3)  Effective  date.— The  amendments  made  by  this  subsec-   42  USC  I395dd 
tion  shall  apply  to  actions  occurring  on  or  after  the  date  of  the 
enactment  of  this  Act. 

(b)  Designation  of  Pediatric  Hospitals  as  Meeting  Certifi-  42  use  I395y 
cation  as  Heart  Transplant  Faciuty.— For  purposes  of  determin- 

ing  whether  a  pediatric  hospital  that  performs  pediatric  heart 
transplants  meets  the  criteria  established  by  the  Secretary  of 
Health  and  Human  Services  for  facilities  in  which  the  heart  trans- 
plants performed  will  be  considered  to  meet  the  requirement  of 
section  1862(aXlXA)  of  the  Social  Security  Act,  the  Secretary  shall 
treat  such  a  hospital  as  meeting  such  criteria  if— 

(1)  the  hospital's  pediatric  heart  transplant  program  is  oper- 
ated jointly  by  the  hospital  and  another  facility  that  meets  such 
criteria, 

(2)  the  unified  program  shares  the  same  transplant  surgeons 
and  quality  assurance  program  (including  oversight  committee, 
patient  protocol,  and  patient  selection  criteria),  and 

(3)  the  hospital  demonstrates  to  the  satisfaction  of  the 
Secretary  that  it  is  able  to  provide  the  specialized  facilities, 
services,  and  personnel  that  are  required  by  pediatric  heart 
transplant  patients. 

(c)  Waiver  of  Inpatient  Limitations  for  the  Connecticut  Hos- 
pice, Subsection  (a)  of  section  9307  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1986  is  amended—  100  Stat.  1995. 

(1)  by  striking  "Temporary"  in  the  heading,  and 

(2)  by  striking  "for  hospice  care  provided  before  October  1, 


(d)  Revision  of  Appointment  Process  for  Prospective  Payment 
Assessment  CJommission.— 

(1)  In  general.— Section  1886(eX6XB)  of  the  Social  Security 
Act  (42  U.S.C.  1395ww(eX6XB))  is  amended— 

(A)  in  the  first  sentence,  by  striking  "provide  expertise 
and  experience  in  the  provision  and  financing  of  health 
care"  and  inserting  "include  individuals  with  national  rec- 
ognition for  their  expertise  in  health  economics,  hospital 
reimbursement,  hospital  financial  management,  and  other 
related  fields,  who  provide  a  mix  of  different  professionals, 
broad  geographic  representation,  and  a  balance  between 
urban  and  rural  representatives,";  and 

(B)  by  striking  the  last  sentence. 

(2)  Effective  date. — The  amendments  made  by  paragraph  (1)    42  USC  I395ww 
shall  apply  to  appointments  made  after  the  date  of  the  enact-  "ote. 

ment  of  this  Act. 

(e)  Psychologists'     Services     Furnished     to  Hospital 
Inpatients.— 


"  Copy  read  "umitations  tor  the  Connecticut  hobpice.". 
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(1)  In  general.— Section  1861(bX3)  of  such  Act  (42  U.S.C. 
1395xCbX3))  is  amended  by  inserting  "(including  clinical 
psychologist  (as  defined  by  the  Secretary))"  after  "others"  the 
first  place  it  appears. 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  apply  with  respect  to  services  furnished  on  or  after 
April  1. 1988. 

(f)  Hospital  Condition  of  Participation  Related  to  Individual 
Responsible  for  Care  of  Patient.— Section  1861(eX4)  of  such  Act 
(42  U.S.C.  1395x(eX4))  is  amended  by  inserting  "with  respect  to 
whom  payment  may  be  made  under  this  title"  after  "patient". 

(g)  Delay  in  Requirements  Relating  to  Hospftal  Standards 
FOR  Organ  Transplants  and  Standards  for  Organ  Procurement 
Agencies  — " 

(1)  Section  9318(bX2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986,  as  amended  by  section  107(c)  of  the  Balanced 
Budget  and  Emergency  Deficit  Control  Reaffirmation  Act  of 
1987,  is  amended  by  striking  "November  21, 1987"  and  inserting 
"March  31, 1988". 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
as  if  included  in  the  enactment  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1986. 

(h)  ProPAC  Studies  and  Reports.— 

(1)  Prop  AC  reports  on  study  of  drg  rates  for  hospitals  in 
RURAL  AND  URBAN  AREAS. — The  Prospective  Payment  Assess- 
ment Commission  shall  evaluate  the  study  conducted  by  the 
Secretary  of  Health  and  Human  Services  pursuant  to  section 
603(aX2XCXi)  of  the  Social  Security  Amendments  of  1983  (relat- 
ing to  the  feasibility,  impact,  and  desirability  of  eliminating  or 
phasing  out  separate  urban  and  rural  DRG  prospective  pay- 
ment rates)  and  report  its  conclusions  and  recommendations  to 
the  Congress  not  later  than  March  1, 1988. 

(2)  I*ROPAC  REPORT  ON  SEPARATE  URBAN  PAYMENT  RATES.— The 

Prosp)ective  Payment  Assessment  Commission  shall  evaluate 
the  desirability  of  maintaining  separate  DRG  prosp)ective  pay- 
ment rates  for  hospitals  located  in  large  urban  areas  (as  defined 
in  section  1886(dX2XD))  of  the  Social  Security  Act)  and  in  other 
urban  areas,  and  shall  report  to  Congress  on  such  evaluation 
not  later  than  January  1, 1989. 

(3)  Report  on  adjustment  for  non-labor  costs.— The 
Prospective  Payment  Assessment  Commission  shall  perform  an 
analysis  to  determine  the  feasibility  and  appropriateness  of 
adjusting  the  non-wage-r^ated  portion  of  the  adjusted  average 
standardized  amounts  under  section  1886(dX3)  of  the  Social 
Security  Act  based  on  area  differences  in  hospitals'  costs  (other 
than  wage-related  costs)  and  input  prices.  The  Commission  shall 
report  to  the  Congress  on  such  analysis  by  not  later  than 
October  1, 1989. 

(i)  Special  Rule. — In  the  case  of  New  England  county  metropoli- 
tan areas,  the  Secretary  of  Health  and  Human  Services  shall  apply 
the  second  sentence  of  section  1886(dX2XD)  of  the  Social  Security 
Act,  as  amended  by  section  4001(b)  of  this  subtitle,  as  though  970,000 
were  substituted  for  1.000,000. 

(j)  Technical  Corrections.— 

(1)  Section  1886(aX4)  of  the  Social  Security  Act  (42  U.S.C. 
1395ww(aX4))  is  amended  by  inserting  a  comma  after  "edu- 
cational activities". 
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(2)  Section  1886(dX5XCXiXII)  of  such  Act  (42  U.S.C. 
1395ww(dX5XCXiXn))  is  amended  by  inserting  "index"  after 
"case  mix"  both  places  it  appears. 

(3)  Section  1886(dX5XF)  of  such  Act  (42  U.S.C.  1395ww(dX5XF)) 
is  amended— 

(A)  in  clause  (iXlI),  by  striking  "such  revenues"  the 
second  place  it  appears  and  inserting  "such  net  inpatient 
care  revenues",  and 

(B)  in  clause  (ivXI),  by  striking  "subclause  (III)"  and 
inserting  "clause  (v)". 

(4)  Section  1886(dX9)  of  such  Act  (42  U.S.C.  1395ww(dX9))  is 
amended  by  moving  the  matter  in  subparagraph  (B)  before 
clause  (i)  2  ems  to  the  left  so  the  left  margin  of  such  matter  is 
aligned  with  the  left  margin  of  the  matter  in  subparagraph  (A) 
before  clause  (i). 

(5)  Section  1886(hX4XC)  of  such  Act  (42  U.S.C.  1395ww(hX4XC)) 
is  amended  by  striking  "subparagraph  (E)"  and  inserting 
"subparagraph  (D)". 

(6)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 — 

(A)  subparagraph  (B)  of  section  9307(cXl)  of  such  Act  is 
amended  to  read  as  follows: 

"(B)  in  paragraph  (2)— 

"(i)  by  striking  subparagraphs  (A)  and  (B), 
"(ii)  in  subparagraph  (C),  by  striking  'such  subsection' 
and  inserting  'of  section  1886(d)  of  the  Social  Security  Act 
(42  U.S.C.  1395ww(d)'  and  by  redesignating  such  subpara- 
graph as  subparagraph  (A),  and 

"(iii)  by  amending  subparagraph  (D)  to  read  as  follows: 
"  '(B)  The  amendments  made  by  subparagraph  (A)  apply  to 
discharges  occurring  on  or  after  May  1, 1986.'  "; 

(B)  section  9302(aX2XC)  of  such  Act  is  amended  by  strik- 
ing "1866(eX5)"  and  inserting  "1886(eX5)"; 

(C)  section  9320(hXl)  of  such  Act  is  amended  by  striking 
"before  the  period"  and  inserting  "before  the  semicolon"; 

(D)  section  9321(cX4)  of  such  Act  is  amended  by  striking 
"second  sentence"  and  all  that  follows  through  "operating 
costs"  and  inserting  "second  sentence  of  section  1886(aX4)  of 
the  Social  Security  Act,  from  the  term  'operating  costs"; 

(E)  the  second  sentence  of  section  9335(dX2)  of  such  Act  is 
amended  by  striking  "establish"  and  inserting  "designate"; 
and 

(F)  section  9321(cX3)  of  such  Act  is  amended  by  inserting 
"section  1861(vXlXO)  and  1886(gX2)  of  the  Social  Security 
Act  and"  after  "implementing". 

(7)  Section  218(v)  of  the  Social  Security  Act  (42  U.S.C.  418(v))  is 
amended  by  striking  paragraph  (3). 

(8)  Effective  as  if  included  in  the  Tax  Reform  Act  of  1986, 
section  1895(dX6XC)  of  such  Act  is  amended  by  striking  "603" 
and  inserting  "2203". 
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PART  2— PROVISIONS  RELATING  TO  PARTS  A 
ANDB 

Subpart  A — Health  Maintenance  Organization 
Reforms 

SEC.  4011.  BENEFICIARY  PROTECTION. 

(a)  Post-Contract  Protection  for  Enrollees  with  Eugible 
Organizations  Under    the  Medicare  Program.— 

(1)  Section  1876(cX3)  of  such  Act  (42  U.S.C.  1395mm(bX2))  is 
amended  by  adding  at  the  end  the  following  new  subparagraph: 
"(F)  Each  eligible  organization  that  provides  items  and 
services  pursuant  to  a  contract  under  this  section  shall 
provide  assurances  to  the  Secretary  that  in  the  event  the 
organization  ceases  to  provide  such  items  and  services,  the 
organization  shall  provide  or  arrange  for  supplemental  cov- 
erage of  benefits  under  this  title  related  to  a  pre-existing 
condition  with  respect  to  any  exclusion  period,  to  ail 
individuals  enrolled  with  the  entity  who  receive  benefits 
under  this  title,  for  the  lesser  of  six  months  or  the  duration 
of  such  period.". 

42  use  1395mm  (2)  The  amendment  made  by  paragraph  (1)  shall  apply  with 

note  respect  to  contracts  entered  into  or  renewed  on  or  after  the  date 

of  enactment  of  this  Act. 

(b)  Notification  of  Termination  of  Risk-Sharing  Contract.— 

(1)  Section  1876(cX3)  of  such  Act,  as  amended  by  subsection 
(aXl),  is  further  amended  by  adding  at  the  end  the  following 
new  subparagraph: 
"(GXi)  Each  eligible  organization  having  a  risk-sharing  contract 
under  this  section  shall  notify  individuals  eligible  to  enroll  with  the 
organization  under  this  section  and  individuals  enrolled  with  the 
organization  under  this  section  that — 

"(I)  the  organization  is  authorized  by  law  to  terminate  or 
refuse  to  renew  the  contract,  and 

"(II)  termination  or  nonrenewal  of  the  contract  may  result  in 
termination  of  the  enrollments  of  individuals  enrolled  with  the 
organization  under  this  section, 
"(ii)  The  notice  required  by  clause  (i)  shall  be  included  in— 
"(I)  any  marketing  materials  described  in  subparagraph  (C) 
that  are  distributed  by  an  eligible  organization  to  individuals 
eligible  to  enroll  under  this  section  with  the  organization,  and 
"(II)  any  explanation  provided  to  enrollees  by  the  organiza- 
tion pursuant  to  subparagraph  (E).". 
42  use  1395mm  (2)  The  amendment  made  by  paragraph  (1)  shall  apply  to 

note.  contracts  entered  into  or  renewed  on  or  after  the  date  of  the 

enactment  of  this  Act. 

SEC.  4012.  PAYMENTS  FOR  HOSPITAL  SERVICES. 

(a)  In  General.— Section  1866(aXl)  of  such  Act  (42  U.S.C. 
1395cc(aXl))  is  amended  by  inserting  immediately  after  subpara- 
graph (N)  the  following  new  subparagraph: 
Contracts.  "(O)  in  the  case  of  hospitals  and  skilled  nursing  facilities,  to 

accept  as  payment  in  full  for  inpatient  hospital  and  extended 
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care  services  that  are  covered  under  this  title  and  are  furnished 
to  any  individual  enrolled  with  an  eligible  organization  with  a 
risk-sharing  contract  under  section  1876  the  amounts  (in  the 
case  of  hospitals)  or  limits  (in  the  case  of  skilled  nursing  facili- 
ties) that  would  be  made  as  a  payment  in  full  under  this  title  if 
the  individuals  were  not  so  enrolled.". 

(b)  Repeal.— Section  1876(gX4)  of  the  Social  Security  Act  (42 
U.S.C.  1395mm(gX4))  is  repealed. 

(c)  Implementation.— The  Secretary  of  Health  and  Human  Serv- 
ices shall  provide  (in  machine  readable  form)  to  eligible  organiza- 
tions under  section  1876  of  the  Social  Security  Act  medicare  DRG 
rates  for  payments  required  by  the  amendment  made  by  paragraph 
(2)  and  data  on  cost  pass-through  items  for  all  inpatient  services 
provided  to  medicare  beneficiaries  enrolled  with  such  organizations. 

(d)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  apply  to  admissions  occurring  on  or  after  April  1,  1988, 
or,  if  later,  the  earliest  date  the  Secretary  can  provide  the  informa- 
tion required  under  subsection  (c)  in  machine  readable  form. 

SEC.  4013.  TWO-YEAR  EXTENSION  ON  PERIOD  FOR  BENEFIT  STABILIZA- 
TION. 

(a)  In  General.— Section  1876(gK5)  of  the  Social  Security  Act 
(42  U.S.C.  1395mm(gK5)),  as  added  by  the  amendment  made  by 
section  2350(aK2)  of  the  Deficit  Reduction  Act  of  1984,  is  amended  by 
striking  "four"  and  inserting  "six". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  be  effective  as  if  included  in  the  enactment  of  the  amendment 
made  by  section  2350(aK2)  of  the  Deficit  Reduction  Act  of  1984. 

SEC.  4014.  CIVIL  MONEY  PENALTIES  AND  INTERMEDIATE  SANCTIONS 
AGAINST  HMOS/CMPS. 

Section  1876(iK6)  of  the  Social  Security  Act  (42  U.S.C.  1395mm)  is 
amended  to  read  as  follows: 

"(6XA)  If  the  Secretary  determines  that  an  eligible  organization 
with  a  contract  under  this  section— 

"(i)  fails  substantially  to  provide  medically  necessary  items 
and  services  that  are  required  (under  law  or  under  the  contract) 
to  be  provided  to  an  individual  covered  under  the  contract,  if 
the  failure  has  adversely  affected  (or  has  substantial  likelihood 
of  adversely  affecting)  the  individual; 

"(ii)  imposes  premiums  on  individuals  enrolled  under  this 
section  in  excess  of  the  premiums  permitted; 

"(iii)  acts  to  expel  or  to  refuse  to  re-enroll  an  individual  in 
violation  of  the  provisions  of  this  section; 

"(iv)  engages  in  any  practice  that  would  reasonably  be  ex- 
pected to  have  the  effect  of  denying  or  discouraging  enrollment 
(except  as  permitted  by  this  section)  by  eligible  individuals  with 
the  organization  whose  medical  condition  or  history  indicates  a 
need  for  substantial  future  medical  services; 
"(v)  misrepresents  or  falsifies  information  that  is  furnished — 
"(I)  to  the  Secretary  under  this  section,  or 
"(ID  to  an  individual  or  to  any  other  entity  under  this 
section;  or 

"(vi)  fails  to  comply  with  the  requirements  of  subsection 
(gX6XA); 

the  Secretary  may  provide  for  any  of  the  remedies  described  in 
subparagraph  (B). 
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"(B)  The  remedies  described  in  this  subparagraph  are — 

"(i)  civil  money  penalties  of  not  more  than  $25,000  for  each 
determination  under  subparagraph  (A)  or,  with  respect  to  a 
determination  under  clause  (iv)  or  (vXI),  of  not  more  than 
$100,000  for  each  such  determination, 

"(ii)  suspension  of  enrollment  of  individuals  under  this  section 
after  the  date  the  Secretary  notifies  the  organization  of  a 
determination  under  subparagraph  (A)  and  until  the  Secretary 
is  satisfied  that  the  basis  for  such  determination  has  been 
corrected  and  is  not  likely  to  recur,  or 

"(iii)  suspension  of  payment  to  the  organization  under  this 
section  for  individuals  enrolled  after  the  date  the  Secretary 
notifies  the  organization  of  a  determination  under  subpara- 
graph (A)  and  until  the  Secretary  is  satisfied  that  the  basis  for 
such  determination  has  been  corrected  and  is  not  likely  to 
recur. 

The  provisions  of  section  1128A  (other  than  subsections  (a)  and  (b)) 
shall  apply  to  a  civil  money  penalty  under  clause  (i)  in  the  same 
manner  as  they  apply  to  a  civil  money  penalty  under  that  section.". 

42  use  1395mm    SEC.  4015.  MEDICARE  PAYMENT  DEMONSTRATION  PROJECTS. 

(a)  Medicare  Insured  Group  Demonstration  Projects.— 
Contracts.  (1)  The  Secretary  of  Health  and  Human  Services  (in  this 

subsection  referred  to  as  the  "Secretary")  may  provide  for 
capitation  demonstration  projects  (in  this  subsection  referred  to 
as  "projects")  with  an  entity  which  is  an  eligible  organization 
with  a  contract  with  the  Secretary  under  section  1876  of  the 
Social  Security  Act  or  which  meets  the  restrictions  and  require- 
ments of  this  subsection.  The  Secretary  may  not  approve  a 
project  unless  it  meets  the  requirements  of  this  subsection. 

(2)  The  Secretary  may  not  conduct  more  than  3  projects  and 
may  not  expend,  from  funds  under  title  XVIII  of  the  Social 
Security  Act,  more  than  $600,000,000  in  any  fiscal  year  for  all 
such  projects. 

(3)  The  per  capita  rate  of  pa3anent  under  a  project — 

(A)  may  be  based  on  the  adjusted  average  per  capita  cost 
(as  defined  in  section  1876(aX4)  of  the  Social  Security  Act) 
determined  only  with  respect  to  the  group  of  individuals 
involved  (rather  than  with  respect  to  medicare  beneficiaries 
generally),  but 

(B)  the  rate  of  payment  may  not  exceed  the  lesser  of— 
(i)  95  percent  of  the  adjusted  average  per  capita  cost 

described  in  subparagraph  (A),  or 

(iiXD  in  the  4th  year  or  5th  year  of  a  project,  115 
percent  of  the  adjusted  average  per  capita  cost  (as 
defined  in  section  1876(aX4)  of  such  Act)  for  classes  of 
individuals  described  in  section  1876(aXlXB)  of  that 
Act,  or 

(II)  in  any  subsequent  year  of  a  project,  95  percent  of 
the  adjusted  average  per  capita  cost  (as  defined  in 
section  1876(aX4))  for  such  classes. 

(4)  If  the  payment  amounts  made  to  a  project  are  greater  than 
the  costs  of  the  project  (as  determined  by  the  Secretary-  or,  if 
applicable,  on  the  basis  of  adjusted  community  rates  described 
in  section  1876(eX3)  of  the  Social  Security  Act),  the  project— 
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(A)  may  retain  the  surplus,  but  not  to  exceed  5  percent  of 
the  average  adjusted  per  capita  cost  determined  in  accord- 
ance with  paragraph  (3XA),  and 

(B)  with  respect  to  any  additional  surplus  not  retained  by 
the  project,  shall  apply  such  surplus  to  additional  benefits 
for  individuals  served  by  the  project  or  return  such  surplus 
to  the  Secretary. 

(5)  Enrollment  under  the  project  shall  be  voluntary.  Individ- 
uals enrolled  with  the  project  may  terminate  such  enrollment 
as  of  the  beginning  of  the  first  calendar  month  following  the 
date  on  which  the  request  is  made  for  such  termination.  Upon 
such  termination,  such  individuals  shall  retain  the  same  rights 
to  other  health  benefits  that  such  individuals  would  have  had  if 
they  had  never  enrolled  with  the  project  without  any  exclusion 
or  waiting  period  for  pre-existing  conditions. 

(6)  The  requirements  of— 

(A)  subsection  (cX3XC)  (relating  to  dissemination  of 
information), 

(B)  subsection  (cX3XE)  (annual  statement  of  rights), 

(C)  subsection  (cX5)  (grievance  procedures), 

(D)  subsection  (cX6)  (on-going  quality), 

(E)  subsection  (gX6)  (relating  to  prompt  payment  of 
claims), 

(F)  subsection  (iX3XA)  and  (B)  (relating  to  access  to 
information  and  termination  notices), 

(G)  subsection  (iX6)  (relating  to  providing  necessary  serv- 
ices), and 

(H)  subsection  (iX7)  (relating  to  agreements  with  peer  Contracts, 
review  organizations), 

of  section  1876  of  the  Social  Security  Act  shall  apply  to  a  project 
in  the  same  manner  as  they  apply  to  eligible  organizations  with 
risk-sharing  contracts  under  such  section. 

(7)  The  benefits  provided  under  a  project  must  be  at  least 
actuarially  equivalent  to  the  combination  of  the  benefits  avail- 
able under  title  XVIII  of  the  Social  Security  Act  and  the 
benefits  available  through  any  alternative  plans  in  which  the 
individual  can  enroll  through  the  the  employer.  The  project 
shall  guarantee  the  actuarial  value  of  benefits  available  under 
the  employer  plan  for  the  duration  of  the  project. 

(8)  A  project  shall  comply  with  all  applicable  State  laws. 

(9)  The  Secretary  may  not  authorize  a  project  unless  the 
entity  offering  the  project  demonstrates  to  the  satisfaction  of 
the  Secretary  that  it  has  the  necessary  financial  reserves  to  pay 
for  any  liability  for  benefits  under  the  project  (including  those 
liabilities  for  health  benefits  under  medicare  and  any  supple- 
mental benefits). 

(10)  The  Comptroller  General  shall  monitor  projects  under  Reports, 
this  subsection  and  shall  report  periodically  (not  less  often  than 

once  every  year)  to  the  Committee  on  Finance  of  the  Senate  and 
the  Committee  on  Ener^  and  Commerce  and  Committee  on 
Ways  and  Means  of  the  House  of  Representatives  on  the  status 
of  such  projects  and  the  affect  on  such  projects  of  the  require- 
ments of  this  section  and  shall  submit  a  final  report  to  each 
such  committee  on  the  results  of  such  projects. 
0})  Payment  Methodology  Reform  Demonstrations  Projects.— 
(1)  The  Secretary  of  Health  and  Human  Services  (in  this 
subsection  referred  to  as  the  "Secretary")  is  specifically  au- 
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thorized  to  conduct  demonstration  projects  under  this  subsec- 
tion for  the  purpose  of  testing  alternative  payment  methodolo- 
gies pertaining  to  capitation  payments  under  title  XVIII  of  the 
Social  Security  Act,  including — 

(A)  computing  adjustments  to  the  average  per  capita  cost 
under  section  1876  of  such  Act  on  the  basis  of  health  status 
or  prior  utilization  of  services,  and 

(B)  accounting  for  geographic  variations  in  cost  in  the 
adjusted  average  per  capita  costs  applicable  to  an  eligible 
organization  under  such  section  which  differs  from  pay- 
ments currently  provided  on  a  county-by-county  basis. 

(2)  No  project  may  be  conducted  under  this  subsection — 

(A)  with  an  entity  which  is  not  an  eligible  organization 
(as  defined  in  section  1876(b)  of  the  Social  Security  Act),  and 

(B)  unless  the  project  meets  all  the  requirements  of 
subsections  (c)  and  (iX3)  of  section  1876  of  such  Act. 

Appropriation  (3)  There  are  authorized  to  be  appropriated  to  carry  out 

authorization.  projects  Under  this  subsection  $5,000,000  in  each  of  fiscal  years 

1989  and  1990. 

(c)  Appucation  of  Provisions.— The  provisions  of  subsection  (aX2) 
and  the  first  sentence  of  subsection  (b)  of  section  402  of  the  Social 
Security  Amendments  of  1967  shall  apply  to  the  demonstration 
projects  under  this  section  in  the  same  manner  as  they  apply  to 
experiments  under  subsection  (aXD  of  that  section. 

42  use  1320a-7a  SEC.  4016.  DELAY  IN  EFFECTIVE  DATE  IN  PHYSICIAN  INCENTIVE  RULES 
note.  FOR  HEALTH  MAINTENANCE  ORGANIZATIONS. 

Section  9313(cX2XB)  of  the  Omnibus  Budget  Reconciliation  Act  of 
100  Stat.  2002.      1986  is  amended  by  striking  "April  1,  1989"  and  inserting  "April  1, 
1990". 

42  use  1395mm    SEC.  4017.  GAO  STUDY  AND  REPORTS  ON  MEDICARE  CAPITATION. 

(a)  Study. — The  Comptroller  General  shall  conduct  a  study  on 
medicare  capitation  rates  that  shall  include  an  analysis  and  assess- 
ment of— 

(1)  the  current  method  for  computing  per  capita  rates  of 
payment  under  section  1876  of  the  Social  Security  Act  (includ- 
ing the  method  for  determining  the  United  States  per  capita 
cost); 

(2)  the  method  for  establishing  relative  costs  for  geographic 
areas  and  the  data  used  to  establish  age,  sex,  and  other 
weighting  factors; 

(3)  ways  to  refine  the  calculation  of  adjusted  average  per 
capita  costs  under  section  1876  of  such  Act  (including  making 
adjustments  for  health  status  or  prior  utilization  of  services  and 
improvements  in  the  definition  of  geographic  areas); 

Contracts.  (4)  the  extent  to  which  individuals  enrolled  with  organizations 

with  a  risk-sharing  contract  with  the  Secretary  under  section 
1876  of  such  Act  differ  in  utilization  and  cost  from  fee-for- 
service  beneficiaries  and  ways  for  modifying  enrollment  pat- 
terns through  program  changes  or  for  reflecting  the  differences 
in  rates  through  group  experience  rating  or  other  means; 

(5)  approaches  for  limiting  the  liability  of  the  contracting 
organization  under  section  1876  of  such  Act  in  catastrophic 
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(6)  ways  of  establishing  capitation  rates  on  a  basis  other  than 
fee-for-service  experience  in  areas  with  high  prepaid  market 
penetration;  and 

(7)  methods  for  providing  the  rate  levels  necessary  to  main- 
tain access  to  quality  prepaid  services  in  rural  or  medically 
underserved  areas  (while  maintaining  cost  savings). 

(b)  Reports.— 

(1)  Not  later  than  January  1  of  1989  and  1990,  the  Comptrol- 
ler General  shall  submit  to  the  Committee  on  Finance  of  the 
Senate  and  the  Committee  on  Energy  and  Commerce  and 
Committee  on  Ways  and  Means  of  the  House  of  Representatives 
interim  reports  on  the  progress  of  the  study  conducted  under 
subsection  (a). 

(2)  Not  later  than  January  1,  1991,  the  Comptroller  General 
shall  submit  to  each  such  committee  a  final  report  on  the 
results  of  such  study. 

SEC.  4018.  SPECIAL  RULES. 

(a)  Assignment  of  Members  for  HIP  Health  Maintenance 
Organization.— Section  1876(f)  of  such  Act  (42  U.S.C.  1395mm(f))  is 
amended  by  redesignating  paragraph  (3)  as  paragraph  (4)  and  by 
inserting  after  paragraph  (2)  the  following  new  paragraph: 

"(3XA)  An  eligible  organization  described  in  subparagraph  (B) 
may  elect,  for  purposes  of  determining  the  compliance  of  a  subdivi- 
sion, subsidiary,  or  affiliate  described  in  subparagraph  (BXiii)  with 
the  requirement  of  paragraph  (1)  for  the  period  before  October  1, 
1992,  to  have  members  of  the  subdivision,  subsidiary,  or  affiliate 
considered  to  be  members  of  the  parent  organization. 

"(B)  An  eligible  organization  described  in  this  subparagraph  is  an 
eligible  organization  which— 

"(i)  is  described  in  section  1903(mK2XBXiii); 
"(ii)  has  members  who  have  a  collectively  bargained  contrac- 
tual right  to  obtain  health  benefits  from  the  organization; 

"(iii)  elects  to  provide  benefits  under  a  risk-sharing  contract  Contracts, 
to  individuals  residing  in  a  service  £irea,  who  have  a  collectively 
bargained  contractual  right  to  obtain  benefits  from  the 
organization,  through  a  subdivision,  subsidiary,  or  affiliate 
which  itself  is  an  eligible  organization  serving  the  area  and 
which  is  owned  or  controlled  by  the  parent  eligible  organization; 
and 

"(iv)  has  assumed  any  risk  of  insolvency  and  quality  assur- 
ance with  respect  to  individuals  receiving  benefits  through  such 
a  subdivision,  subsidiary,  or  affiliate.". 

(b)  Extension  of  Waivers  for  Social  Health  Maintenance 
Organizations.— 

(1)  The  Secretary  of  Health  and  Human  Services  shall  extend 
without  interruption,  through  September  30, 1992,  the  approval 
of  waivers  granted  under  subsection  (a)  of  section  2355  of  the 
Deficit  Reduction  Act  of  1984  for  the  demonstration  project 
described  in  subsection  Ot))  of  that  section,  subject  to  the  terms 
and  conditions  (other  than  duration  of  the  project)  established 
under  that  section  (as  amended  by  paragraph  (2)  of  this  subsec- 
tion). 

(2)  Section  23550^X5)  of  the  Deficit  Reduction  Act  of  1984  is    98  Stat.  1103. 
amended  by  inserting  "and  in  succeeding  years"  after  "third 

year". 
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(3)  Section  2355(dX2)  of  the  Deficit  Reduction  Act  of  1984  is 
amended  by  striking  "final"  and  inserting  "interim". 
Reports.  (4)  The  Secretary  of  Health  and  Human  Services  shall  submit 

a  final  report  to  the  Congress  on  the  project  referred  to  in 
paragraph  (1)  not  later  than  March  31,  1993. 

(c)  Treatment  of  Michigan  Blue  Care  HMO  Network  Under  2' 
50  Percent  Rule. — Blue  Care,  Inc.,  a  nonprofit  corporation  which  is 
indirectly  owned  and  operated  by  Blue  Cross  and  Blue  Shield  of 
Michigan,  Inc.  and  which  enrolls  individuals  for  the  purpose  of 
providing  them  with  health  care  services  through  assignment  to 
health  maintenance  organizations  which  are  indirectly  or  wholly 
owned  and  operated  by  Blue  Cross  and  Blue  Shield  of  Michigan,  Inc., 
is  deemed  to  meet  the  requirement  of  section  1876(fXl)  of  the  Social 
Security  Act  (relating  to  limitation  on  enrollment  of  medicare  and 
medicaid  beneficiaries  with  an  eligible  organization)  if— 

(1)  such  requirement  would  be  met  if  applied  to  all  individuals 
enrolled  with  (or  otherwise  assigned  to)  each  of  such  health 
maintenance  organizations,  and 

(2)  not  more  than  20  percent  of  the  number  of  individuals  who 
are  members  of  (or  otherwise  assigned  to)  each  such  organiza- 
tion consists  of  individuals  who  are  entitled  to  benefits  under 
title  XVIII  of  the  Social  Security  Act. 

(d)  Temporary  Waiver  for  Watts  Health  Foundation. — Section 
42  use  I395miii  9312(cX3)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986  is 
note.                amended  by  adding  at  the  end  the  following  new  subparagraph: 

Grants.  "(D)  TREATMENT  OF  CERTAIN  WAIVERS. — In  the  Case  of  an 

eligible  organization  (or  successor  organization)  that  is  de- 
scribed in  clauses  (i)  and  (ii)  of  subparagraph  (C)  and  that 
received  a  grant  or  grants  totaling  at  least  $3,000,000  in 
fiscal  year  1987  under  section  329(dXlXA)  or  330(dXl)  of  the 
Public  Health  Service  Act— 

"(i)  before  January  1,  1990,  section  1876(0  of  the 
Social  Security  Act  shall  not  apply  to  the  organization; 

"(ii)  beginning  on  January  1,  1990,  the  Secretary  of 
Health  and  Human  Services  shall  waive  the  require- 
ment of  such  section  with  respect  to  the  organization 
if— 

"(I)  before  such  date,  the  organization  has 
submitted  to  the  Secretary  a  schedule  for  the 
organization  to  comply  with  the  requirement  of 
section  1876(fXl)  of  such  Act,  and  the  Secretary  has 
found  such  schedule  to  be  reasonable  and  has  ap- 
proved such  schedule;  and 

"(II)  periodically  after  such  date,  the  Secretary 
reviews  the  organization's  compliance  with  such 
schedule  and  determines  that  the  organization  has 
complied,  or  made  significant  progress  towards 
compliance,  with  such  schedule;  and 
"(iii)  after  January  1,  1990,  if  the  Secretary  has 
approved  a  schedule  under  clause  (iiXD  and  has  deter- 
mined, in  a  periodic  review  under  clause  (iiXII),  that 
the  organization  has  not  complied,  or  made  significant 
progress  towards  compliance,  with  such  schedule,  the 
Secretary  may  provide  for  a  sanction  described  in  sec- 


Copy  read  "undm". 
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tion  1876(fX3)  of  the  Social  Security  Act  effective  with 
respect  to  individuals  enrolling  with  the  organization 
after  the  date  the  Secretary  notifies  the  organization  of 
such  noncompliance.". 

Subpart  B— Home  Health  Quality 

SEC.  4021.  CONDITIONS    OF     PARTICIPATION     FOR     HOME  HEALTH 
AGENCIES. 

(a)  Definftion  of  Home  Health  Agency.— Section  1861(oX6)  of 
the  Social  Security  Act  (42  U.S.C.  1395x(oX6))  is  amended  by  insert- 
ing "the  conditions  of  participation  specified  in  section  1891(a)  and" 
after  "meets". 

(b)  CoNDmoNS  OF  Participation.— Title  XVIII  of  such  Act  is 
amended  by  adding  at  the  end  the  following  new  section: 

"conditions  of  participation  for  home  health  agencies;  home 
health  quauty 

"Sec.  1891.  (a)  The  conditions  of  participation  that  a  home  health   42  USC  l395bbb. 
agency  is  required  to  meet  under  this  subsection  are  as  follows: 
"(1)  The  agency  protects  and  promotes  the  rights  of  each 
individual  under  its  care,  including  each  of  the  following  rights: 
"(A)  The  right  to  be  fully  informed  in  advance  about  the 
care  and  treatment  to  be  provided  by  the  agency,  to  be  fully 
informed  in  advance  of  any  changes  in  the  care  or  treat- 
ment to  be  provided  by  the  agency  that  may  affect  the 
individual's  well-being,  and  (except  with  respect  to  an 
individual  adjudged  incompetent)  to  participate  in  planning 
care  and  treatment  or  changes  in  care  or  treatment. 

"(B)  The  right  to  voice  grievances  with  respect  to  treat- 
ment or  care  that  is  (or  fails  to  be)  furnished  without 
discrimination  or  reprisal  for  voicing  grievances. 

"(C)  The  right  to  confidentiality  of  the  clinical  records 
described  in  section  1861(oX3). 

"(D)  The  right  to  have  one's  property  treated  with 
respect. 

"(E)  The  right  to  be  fully  informed  orally  and  in  writing 
(in  advance  of  coming  under  the  care  of  the  agency)  of— 

"(i)  all  items  and  services  furnished  by  (or  under 
arrangements  with)  the  agency  for  which  payment  may 
be  made  under  this  title, 

"(ii)  the  coverage  available  for  such  items  and  serv- 
ices under  this  title,  title  XIX,  and  any  other  Federal 
program  of  which  the  agency  is  reasonably  aware, 

"(iii)  any  charges  for  items  and  services  not  covered 
under  this  title  and  any  charges  the  individual  may 
have  to  pay  with  respect  to  items  and  services  fur- 
nished by  (or  under  arrangements  with)  the  agency, 
and 

"(iv)  any  changes  in  the  charges  or  items  and  services 
described  in  clause  (i),  (ii),  or  (iii). 
"(F)  The  right  to  be  fully  informed  in  writing  (in  advance 
of  coming  under  the  care  of  the  agency)  of  the  individual's 
rights  and  obligations  under  this  title. 


101  STAT.  1330-68         PUBLIC  LAW  100-203— DEC.  22,  1987 

"(G)  The  right  to  be  informed  of  the  availability  of  the 
State  home  health  agency  hot-line  established  under  sec- 
tion 1864(a). 

"(2)  The  agency  notifies  the  State  entity  responsible  for  the 
licensing  or  certification  of  the  agency  of  a  change  in— 

"(A)  the  persons  with  an  ownership  or  control  interest  (as 
defined  in  section  1124(aX3))  in  the  agency, 

"(B)  the  persons  who  are  officers,  directors,  agents,  or 
managing  employees  (as  defined  in  section  1126(b))  of  the 
agency,  and 

"(C)  the  corporation,  association,  or  other  company 
responsible  for  the  management  of  the  agency. 
Such  notice  shall  be  given  at  the  time  of  the  change  and  shall 
include  the  identity  of  each  new  person  or  company  described  in 
the  previous  sentence. 

"(3KA)  The  agency  must  not  use  as  a  home  health  aide  (on  a 
full-time,  temporary,  per  diem,  or  other  basis),  any  individual 
who  is  not  a  licensed  health  care  professional  (as  defined  in 
subparagraph  (F))  to  provide  items  or  services  described  in 
section  1861(m)  on  or  after  January  1,  1990,  unless  the  individ- 
ual— 

"(i)  has  completed  a  training  and  competency  evaluation 
program,  or  a  competency  evaluation  program,  that  meets 
the  minimum  standards  established  by  the  Secretary  under 
subparagraph  (D),  and 
"(ii)  is  competent  to  provide  such  items  and  services. 
For  purposes  of  clause  (i),  an  individual  is  not  considered  to 
have  completed  a  training  and  competency  evaluation  program, 
or  a  competency  evaluation  program  if,  since  the  individual's 
most  recent  completion  of  such  a  program,  there  has  been  a 
continuous  period  of  24  consecutive  months  during  none  of 
which  the  individual  provided  items  and  services  described  in 
section  1861(m)  for  compensation. 

"(BXi)  The  agency  must  provide,  with  respect  to  individuals 
used  as  a  home  health  aide  by  the  agency  as  of  July  1, 1989,  for 
a  competency  evaluation  program  (as  described  in  subpara- 
graph (AXi))  and  such  preparation  as  may  be  necessary  for  the 
individual  to  complete  such  a  program  by  January  1,  1990. 

"(ii)  The  agency  must  provide  such  regular  performance 
review  and  regular  in-service  education  as  assures  that  individ- 
uals used  to  provide  items  and  services  described  in  section 
1861(m)  are  competent  to  provide  those  items  and  services. 

"(C)  The  agency  must  not  permit  an  individual,  other  than  in 
a  training  and  competency  evaluation  program  that  meets  the 
minimum  standards  established  by  the  Secretary  under 
subparagraph  (D),  to  provide  items  or  services  of  a  type  for 
which  the  individual  has  not  demonstrated  competency. 

"(DXi)  The  Secretary  shall  establish  minimum  standards  for 
the  programs  described  in  subparagraph  (A)  by  not  later  than 
October  1, 1988. 

"(ii)  Such  standards  shall  include  the  content  of  the  curricu- 
lum, minimum  hours  of  training,  qualification  of  instructors, 
and  procedures  for  determination  of  competency. 

"(iii)  Such  standards  may  permit  approval  of  programs  of- 
fered by  or  in  home  health  agencies,  as  well  as  outside  agencies 
(including  employee  organizations),  and  of  programs  in  effect  on 
the  date  of  the  enactment  of  this  section;  except  that  they  may 
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not  provide  for  the  approval  of  a  program  offered  by  or  in  a 
home  health  agency  which  has  been  determined  to  be  out  of 
compliance  with  the  requirements  specified  in  or  pursuant  to 
section  1861(o)  or  subsection  (a)  within  the  previous  2  years. 

"(iv)  Such  standards  shall  permit  a  determination  that  an 
individual  who  has  completed  (before  July  1,  1989)  a  training 
and  competency  evaluation  program  or  a  competency  evalua- 
tion program  shall  be  deemed  for  purposes  of  subparagraph  (A) 
to  have  completed  a  program  that  is  approved  by  the  Secretary 
under  the  standards  established  under  this  subparagraph  if  the 
Secretary  determines  that,  at  the  time  the  program  was  offered, 
the  program  met  such  standards. 

"(E)  In  this  paragraph,  the  term  'home  health  aide'  means 
any  individual  who  provides  the  items  and  services  described  in 
section  1861(m),  but  does  not  include  an  individual— 

"(i)  who  is  a  licensed  health  professional  (as  defined  in 
subparagraph  (F)),  or 

"(ii)  who  volunteers  to  provide  such  services  without 
monetary  compensation. 

"(F)  In  this  paragraph,  the  term  'licensed  health  professional' 
means  a  physician,  physician  assistant,  nurse  practitioner, 
physical,  speech,  or  occupational  therapist,  registered  profes- 
sional nurse,  licensed  practical  nurse,  or  licensed  or  certified 
social  worker. 

"(4)  With  respect  to  durable  medical  equipment  furnished  to 
individuals  for  whom  the  agency  provides  items  and  services, 
suppliers  of  such  equipment  do  not  use  (on  a  full-time,  tem- 
porary, per  diem,  or  other  basis)  any  individual  who  does  not 
meet  minimum  training  standards  (established  by  the  Secretary 
by  October  1,  1988)  for  the  demonstration  and  use  of  any  such 
equipment  furnished  to  individuals  with  respect  to  whom  pay- 
ments may  be  made  under  this  title. 

"(5)  The  agency  includes  an  individual's  plan  of  care  required 
under  section  1861(m)  as  part  of  the  clinical  records  described  in 
section  1861(oX3). 

"(6)  The  agency  operates  and  provides  services  in  compliance 
with  all  applicable  Federal,  State,  and  local  laws  and  regula- 
tions (including  the  requirements  of  section  1124)  and  with 
accepted  professional  standards  and  principles  which  apply  to 
professionals  providing  items  and  services  in  such  an  agency. 
"(b)  It  is  the  duty  and  responsibility  of  the  Secretary  to  assure 
that  the  conditions  of  participation  and  requirements  specified  in  or 
pursuant  to  section  1861(o)  and  subsection  (a)  of  this  section  and  the 
enforcement  of  such  conditions  and  requirements  are  adequate  to 
protect  the  health  and  safety  of  individuals  under  the  care  of  a  home 
health  agency  and  to  promote  the  effective  and  efficient  use  of 
public  moneys.". 

(c)  Effective  Date.— Except  as  otherwise  provided,  the  amend-  42  use  i395x 
ments  made  by  subsections  (a)  and  (b)  shall  apply  to  home  health 
agencies  as  of  the  first  day  of  the  18th  calendar  month  that  begins 
after  the  date  of  the  enactment  of  this  Act. 

SEC.  4022.  STANDARD  AND  EXTENDED  SURVEY. 

(a)  In  General.— Section  1891  of  the  Social  Security  Act  (as  added 
by  section  4021)  is  amended  by  adding  at  the  end  the  following  new 
subsections: 
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"(cKl)  Any  agreement  entered  into  or  renewed  by  the  Secretary 
pursuant  to  section  1864  relating  to  home  health  agencies  shall 
provide  that  the  appropriate  State  or  local  agency  shall  conduct, 
without  any  prior  notice,  a  standard  survey  of  each  home  health 
agency.  Any  individual  who  notifies  (or  causes  to  be  notified)  a  home 
health  agency  of  the  time  or  date  on  which  such  a  survey  is 
scheduled  to  be  conducted  is  subject  to  a  civil  money  penalty  of  not 
to  exceed  $2,000.  The  Secretary  shall  provide  for  imposition  of  civil 
money  penalties  under  this  clause  in  a  manner  similar  to  that  for 
the  imposition  of  civil  money  penalties  under  section  1128A.  The 
Secretary  shall  review  each  State's  or  local  agency's  procedures  for 
scheduling  and  conduct  of  standard  surveys  to  assure  that  the  State 
or  agency  has  taken  all  reasonable  steps  to  avoid  giving  notice  of 
such  a  survey  through  the  scheduling  procedures  and  the  conduct  of 
the  surveys  themselves. 

"(2KA)  Except  as  provided  in  subparagraph  (B),  each  home  health 
agency  shall  be  subject  to  a  standard  survey  not  later  than  15 
months  after  the  date  of  the  previous  standard  survey  conducted 
under  this  paragraph.  The  statewide average  interval  between 
standard  surveys  of  any  home  health  agency  shall  not  exceed  12 
months. 

"(B)  If  not  otherwise  conducted  under  subparagraph  (A),  a  stand- 
ard survey  (or  an  abbreviated  standard  survey)  of  an  agency— 

"(i)  may  be  conducted  within  2  months  of  any  change  of 
ownership,  administration,  or  management  of  the  agency  to 
determine  whether  the  change  has  resulted  in  any  decline  in 
the  quality  of  care  furnished  by  the  agency,  and 

"(ii)  shall  be  conducted  within  2  months  of  when  a  significant 
number  of  complaints  have  been  reported  with  respect  to  the 
agency  to  the  Secretary,  the  State,  the  entity  responsible  for  the 
licensing  of  the  agency,  the  State  or  local  agency  responsible  for 
maintaining  a  toll-free  hotline  and  investigative  unit  (under 
section  1864(a)),  or  any  other  appropriate  Federal,  State,  or  local 
agency. 

"(C)  A  standard  survey  conducted  under  this  paragraph  with 
respect  to  a  home  health  agency — 

"(i)  shall  include  (to  the  extent  practicable),  for  a  case-mix 
stratified  sample  of  individuals  furnished  items  or  services  by 
the  agency— 

"(I)  visits  to  the  homes  of  such  individuals,  but  only  with 
the  consent  of  such  individuals,  for  the  purpose  of  evaluat- 
ing (in  accordance  with  a  standardized  reproducible  assess- 
ment instrument  (or  instruments)  approved  by  the  Sec- 
retary under  subsection  (d))  the  extent  to  which  the  quality 
and  scope  of  items  and  services  furnished  by  the  agency 
attained  and  maintained  the  highest  practicable  functional 
capacity  of  each  such  individual  as  reflected  in  such  individ- 
ual's written  plan  of  care  required  under  section  1861(m) 
and  clinical  records  required  under  section  1861(oX3);  and 
"(II)  a  survey  of  the  quality  of  care  and  services  furnished 
by  the  agency  as  measured  by  indicators  of  medical,  nurs- 
ing, and  rehabilitative  care; 
"(ii)  shall  be  based  upon  a  protocol  that  is  developed,  tested, 

and  validated  by  the  Secretary  not  later  than  January  1,  1989; 

and 

"(iii)  shall  be  conducted  by  an  individual — 
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"(I)  who  meets  minimum  qualifications  established  by  the 
Secretary  not  later  than  July  1,  1989, 

"(II)  who  is  not  serving  (or  has  not  served  within  the 
previous  2  years)  as  a  member  of  the  staff  of,  or  as  a 
consultant  to,  the  home  health  agency  surveyed  respecting 
compliance  with  the  conditions  of  participation  specified  in 
or  pursuant  to  section  1861(o)  or  subsection  (a)  of  this 
section,  and 

"(III)  who  has  no  personal  or  familial  financial  interest  in 
the  home  health  agency  surveyed. 

"(D)  Each  home  health  agency  that  is  found,  under  a  standard 
survey,  to  have  provided  substandard  care  shall  be  subject  to  an 
extended  survey  to  review  and  identify  the  policies  and  procedures 
which  produced  such  substandard  care  and  to  determine  whether 
the  agency  has  complied  with  the  conditions  of  participation  speci- 
fied in  or  pursuant  to  section  1861(o)  or  subsection  (a)  of  this  section. 
Any  other  agency  may,  at  the  Secretary's  or  State's  discretion,  be 
subject  to  such  an  extended  survey  (or  a  partial  extended  survey). 
The  extended  survey  shall  be  conducted  immediately  after  the 
standard  survey  (or,  if  not  practical,  not  later  than  2  weeks  after  the 
date  of  completion  of  the  standard  survey). 

"(E)  Nothing  in  this  paragraph  shall  be  construed  as  requiring  an 
extended  (or  partial  extended)  survey  as  a  prerequisite  to  imix>sing  a 
sanction  against  an  agency  under  subsection  (e)  on  the  basis  of  the 
findings  of  a  standard  survey. 

"(dXl)  Not  later  than  January  1,  1989,  the  Secretary  shall  des- 
ignate an  assessment  instrument  (or  instruments)  for  use  by  an 
agency  in  complying  with  subsection  (cX2XCXI). 

"(2XA)  Not  later  than  January  1,  1991,  the  Secretary  shall— 
"(i)  evaluate  the  assessment  process, 

"(ii)  report  to  Congress  on  the  results  of  such  evaluation,  and  Reports. 

"(iii)  based  on  such  evaluation,  make  such  modifications  in 
the  assessment  process  as  the  Secretary  determines  are  appro- 
priate. 

"(B)  The  Secretary  shall  periodically  update  the  evaluation  con-  Reports, 
ducted  under  subparagraph  (A),  report  the  results  of  such  update  to 
Congress,  and,  based  on  such  update,  make  such  modifications  in  the 
assessment  process  as  the  Secretary  determines  are  appropriate. 

"(3)  The  Secretary  shall  provide  for  the  comprehensive  training  of 
State  and  Federal  surveyors  in  matters  relating  to  the  performance 
of  standard  and  extended  surveys  under  this  section,  including  the 
use  of  any  assessment  instrument  (or  instruments)  designated  under 
paragraph  (1).". 

(b)  Effective  Date. — Except  as  otherwise  specifically  provided  in   42  USC  I395bbb 
section  1891(d)  of  the  Social  Security  Act  (as  added  by  subsection  (a)),  note, 
the  amendment  made  by  subsection  (a)  shall  become  effective  on  the 
first  day  of  the  18th  calendar  month  to  begin  after  the  date  of  the 
enactment  of  this  Act. 

SEC.  4023.  ENFORCEMENT. 

Section  1891  of  the  Social  Security  Act  (as  added  by  section  4021 
and  amended  by  section  4022)  is  further  amended  by  adding  at  the 
end  the  following  new  subsections: 

"(eXD  If  the  Secretary  determines  on  the  basis  of  a  standard, 
extended,  or  partial  extended  survey  or  otherwise,  that  a  home 
health  agency  that  is  certified  for  participation  under  this  title  is  no 
longer  in  compliance  with  the  requirements  specified  in  or  pursuant 
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to  section  1861(o)  or  subsection  (a)  and  determines  that  the  defi- 
ciencies involved  immediately  jeopardize  the  health  and  safety  of 
the  individuals  to  whom  the  agency  furnishes  items  and  services, 
the  Secretary  shall  take  immediate  action  to  remove  the  jeopardy 
and  correct  the  deficiencies  through  the  remedy  specified  in  subsec- 
tion (f)(2XAXiii)  or  terminate  the  certification  of  the  agency,  and 
may  provide,  in  addition,  for  1  or  more  of  the  other  remedies 
described  in  subsection  (fK2XA). 

"(2)  If  the  Secretary  determines  on  the  basis  of  a  standard, 
extended,  or  partial  extended  survey  or  otherwise,  that  a  home 
health  agency  that  is  certified  for  participation  under  this  title  is  no 
longer  in  compliance  with  the  requirements  specified  in  or  pursuant 
to  section  1861(o)  or  subsection  (a)  and  determines  that  the  defi- 
ciencies involved  do  not  immediately  jeopardize  the  health  and 
safety  of  the  individuals  to  whom  the  agency  furnishes  items  and 
services,  the  Secretary  may  (for  a  period  not  to  exceed  6  months) 
impose  intermediate  sanctions  developed  pursuant  to  subsection  (f), 
in  lieu  of  terminating  the  certification  of  the  agency.  If,  after  such  a 
period  of  intermediate  sanctions,  the  agency  is  still  no  longer  in 
compliance  with  the  requirements  specified  in  or  pursuant  to  sec- 
tion 1861(o)  or  subsection  (a),  the  Secretary  shall  terminate  the 
certification  of  the  agency. 

"(3)  If  the  Secretary  determines  that  a  home  health  agency  that  is 
certified  for  participation  under  this  title  is  in  compliance  with  the 
requirements  specified  in  or  pursuant  to  section  1861(o)  or  subsec- 
tion (a)  but,  as  of  a  previous  period,  did  not  meet  such  requirements, 
the  Secretary  may  provide  for  a  civil  money  penalty  under  subsec- 
tion (0(2XAXi)  for  the  days  in  which  it  finds  that  the  agency  was  not 
in  compliance  with  such  requirements. 

"(4)  The  Secretary  may  continue  payments  under  this  title  with 
respect  to  a  home  health  agency  not  in  compliance  with  the  require- 
ments specified  in  or  pursuant  to  section  1861(o)  or  subsection  (a) 
over  a  period  of  not  longer  than  6  months,  if-— 

"(A)  the  State  or  local  survey  agency  finds  that  it  is  more 
appropriate  to  take  alternative  action  to  assure  compliance  of 
the  agency  with  the  requirements  than  to  terminate  the  certifi- 
cation of  the  agency, 

"(B)  the  agency  has  submitted  a  plan  and  timetable  for 
corrective  action  to  the  Secretary  for  approval  and  the  Sec- 
retary approves  the  plan  of  corrective  action,  and 

"(C)  the  agency  agrees  to  repay  to  the  Federal  Government 
payments  received  under  this  subparagraph  if  the  corrective 
action  is  not  taken  in  accordance  with  the  approved  plan  and 
timetable. 

The  Secretary  shall  establish  guidelines  for  approval  of  corrective 
actions  requested  by  home  health  agencies  under  this  subparagraph. 

"(0(1)  The  Secretary  shall  develop  and  implement,  by  not  later 
than  April  1, 1989— 

"(A)  a  range  of  intermediate  sanctions  to  apply  to  home 
health  agencies  under  the  conditions  described  in  subsection  (e), 
and 

"(B)  appropriate  procedures  for  appealing  determinations 
relating  to  the  imposition  of  such  sanctions. 
"(2XA)  The  intermediate  sanctions  developed  under  paragraph  (1) 
shall  include — 

"(i)  civil  money  penalties  for  each  day  of  noncompliance, 
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"(ii)  suspension  of  all  or  part  of  the  pa3mrients  to  which  a 
home  health  agency  would  otherwise  be  entitled  under  this 
title  with  respect  to  items  and  services  furnished  by  a  home 
health  agency  on  or  after  the  date  on  which  the  Secretary 
determines  that  intermediate  sanctions  should  be  imposed 
pursuant  to  subsection  (eX2),  and 

"(iii)  the  appointment  of  temporary  management  to  over- 
see the  operation  of  the  home  health  agency  and  to  protect 
and  assure  the  health  and  safety  of  the  individuals  under 
the  care  of  the  agency  while  improvements  are  made  in 
order  to  bring  the  agency  into  compliance  with  all  the 
requirements  specified  in  or  pursuant  to  section  1861(o)  or 
subsection  (a). 

The  temporary  management  under  clause  (iii)  shall  not  be 
terminated  until  the  Secretary  has  determined  that  the  agency 
has  the  management  capability  to  ensure  continued  compliance 
with  all  the  requirements  referred  to  in  that  clause. 

"(B)  The  sanctions  specified  in  subparagraph  (A)  are  in  addition  to 
sanctions  otherwise  available  under  State  or  Federal  law  and  shall 
not  be  construed  as  limiting  other  remedies,  including  any  remedy 
available  to  an  individual  at  common  law. 

"(C)  A  finding  to  suspend  payment  under  subparagraph  (AXii) 
shall  terminate  when  the  Secretary  finds  that  the  home  health 
agency  is  in  substantial  compliance  with  all  the  requirements  speci- 
fied in  or  pursuant  to  section  1861(o)  and  subsection  (a). 

"(3)  The  Secretary  shall  develop  and  implement,  by  not  later  than 
April  1,  1989,  specific  procedures  with  respect  to  the  conditions 
under  which  each  of  the  intermediate  sanctions  developed  under 
paragraph  (1)  is  to  be  applied,  including  the  amount  of  any  fines  and 
the  severity  of  each  of  these  sanctions.  Such  procedures  shall  be 
designed  so  as  to  minimize  the  time  between  identification  of  defi- 
ciencies and  imposition  of  these  sanctions  and  shall  provide  for  the 
imposition  of  incrementally  more  severe  fines  for  repeated  or  uncor- 
rected deficiencies.". 

(b)  Effective  Date.— Except  as  otherwise  specifically  provided  in   42  use  I395bbb 
subsections  (e)  and  (f)  of  section  1891  of  the  Social  Security  Act  (as  "o*^^. 
added  by  subsection  (a)),  the  amendment  made  by  subsection  (a) 
shall  become  effective  on  the  first  day  of  the  18th  calendar  month  to 
begin  after  the  date  of  the  enactment  of  this  Act. 

SEC.  4024.  REQUIREMENT  THAT  INDIVIDUAL  BE  CONFINED  TO  HOME. 

(a)  Part  A.— Section  1814(a)  of  the  Social  Security  Act  (42  U.S.C. 
1395fl[a))  is  amended  by  adding  at  the  end  the  following:  "For 
purposes  of  paragraph  (2XC),  an  individual  shall  be  considered  to  be 
confined  to  his  home'  if  the  individual  has  a  condition,  due  to  an 
illness  or  injury,  that  restricts  the  ability  of  the  individual  to  leave 
his  or  her  home  except  with  the  assistance  of  another  individual  or 
the  aid  of  a  supportive  device  (such  as  crutches,  a  cane,  a  wheel- 
chair, or  a  walker),  or  if  the  individual  has  a  condition  such  that 
leaving  his  or  her  home  is  medically  contraindicated.  While  an 
individual  does  not  have  to  be  bedridden  to  be  considered  'confined 
to  his  home',  the  condition  of  the  individual  should  be  such  that 
there  exists  a  normal  inability  to  leave  home,  that  leaving  home 
requires  a  considerable  and  taxing  effort  by  the  individual,  and  that 
absences  of  the  individual  from  home  are  infrequent  or  of  relatively 
short  duration,  or  are  attributable  to  the  need  to  receive  medical 
treatment.". 
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(b)  Part  B.— Section  1835(a)  of  such  Act  (42  U.S.C.  1395n(a))  is 
amended  by  adding  at  the  end  the  following:  "For  purposes  of 
paragraph  (2XA),  an  individual  shall  be  considered  to  be  'confined  to 
his  home'  if  the  individual  has  a  condition,  due  to  an  illness  or 
injury,  that  restricts  the  ability  of  the  individual  to  leave  his  or  her 
home  except  with  the  assistance  of  another  individual  or  the  aid  of  a 
supportive  device  (such  as  crutches,  a  cane,  a  wheelchair,  or  a 
walker),  or  if  the  individual  has  a  condition  such  that  leaving  his  or 
her  home  is  medically  contraindicated.  While  an  individual  does  not 
have  to  be  bedridden  to  be  considered  'confined  to  his  home',  the 
condition  of  the  individual  should  be  such  that  there  exists  a  normal 
inability  to  leave  home,  that  leaving  home  requires  a  considerable 
and  taxing  effort  by  the  individual,  and  that  absences  of  the  individ- 
ual from  home  are  infrequent  or  of  relatively  short  duration,  or  are 
attributable  to  the  need  to  receive  medical  treatment.". 

(c)  Effective  Date. — The  amendments  made  by  subsections  (a) 
and  (b)  shall  apply  to  items  and  services  provided  on  or  after 
January  1, 1988. 

SEC.  4025.  HOME  HEALTH  TOLL-FREE  HOTLINE  AND  INVESTIGATIVE 
UNIT. 

(a)  In  General.— Section  1864(a)  of  the  Social  Security  Act  (42 
U.S.C.  1395aa(a))  is  amended  by  adding  at  the  end  the  following: 
"Any  agreement  under  this  subsection  shall  provide  for  the  appro- 
priate State  or  local  agency  to  maintain  a  toll-free  hotline  (1)  to 
collect,  maintain,  and  continually  update  information  on  home 
health  agencies  located  in  the  State  or  locality  that  are  certified  to 
participate  in  the  program  established  under  this  title  (which 
information  shall  include  any  significant  deficiencies  found  with 
respect  to  patient  care  in  the  most  recent  certification  survey 
conducted  with  respect  to  the  agency,  when  that  survey  was  com- 
pleted, whether  corrective  actions  have  been  taken  or  are  planned, 
and  the  sanctions,  if  any,  imposed  under  this  title  with  respect  to 
the  agency)  and  (2)  to  receive  complaints  (and  answer  questions) 
with  respect  toTiome  health  agencies  in  the  State  or  locality.  Any 
such  agreement  shall  provide  for  such  agency  to  maintain  a  unit  for 
investigating  such  complaints  that  possesses  enforcement  authority 
and  has  access  to  survey  and  certification  reports,  information 
gathered  by  any  private  accreditation  agency  pursuant  to  an  agree- 
ment with  the  Secretary  under  section  1864,  and  consumer  medical 
records  (but  only  with  the  consent  of  the  consumer  or  his  or  her 
legal  representative).". 
42USCl395aa  (b)  EFFECTIVE  Date.— The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  agreements  entered  into  or  renewed  on 
or  after  the  date  of  enactment  of  this  Act. 

SEC.  4026.  HOME  HEALTH  AGENCY  COST  LIMITS. 

(a)  Data  Used  to  Determine  Limits.— 

(1)  Section  1861(vXlXL)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(vXl)(L))  is  amended  by  adding  at  the  end  the  following 
new  clause: 

"(iii)  In  establishing  limits  under  this  subparagraph,  the  Secretary 
shall— 

"(I)  utilize  a  wage  index  that  is  based  on  audited  wage  data 
obtained  from  home  health  agencies,  and 
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"(II)  base  such  limits  on  the  most  recent  audited  wage  data 
available,  which  data  may  be  for  cost  reporting  periods  begin- 
ning no  earlier  than  July  1, 1985.". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  cost  42  USC  l395x 
reporting  periods  beginning  on  or  after  July  1, 1988. 
(b)  Study  of  Limits.— The  Secretary  of  Health  and  Human  Serv-  Reports, 
ices  shall  study  and  report  to  the  Congress,  not  later  than  June  1, 
1988,  on— 

(1)  whether  the  separate  schedules  of  cost  limits  currently 
applied  to  home  health  agencies  under  title  XVIII  of  the  Social 
l^curity  Act  located  in  urban  and  rural  areas  accurately  reflect 
differences  in  the  costs  of  urban  and  rural  home  health  agen- 
cies, and 

(2)  the  appropriateness  of  modifying  such  limits  to  take  into 
account  the  proportion  of  agency  patients  who  are  from  urban 
and  rural  areas. 

SEC.  4027.  HOME   HEALTH   PROSPECTIVE   PAYMENT  DEMONSTRATION     42  USC  1395n 


(a)  In  General. — The  Secretary  of  Health  and  Human  Services  (in 
this  section  referred  to  as  the  "Secretary")  shall  provide  for  a 
demonstration  project  to  develop  and  test  alternative  methods  of 
paying  home  health  agencies  on  a  prospective  basis  for  services 
furnished  under  the  medicare  and  medicaid  programs.  The  project 
shall  be  designed  in  a  manner  to  enable  the  Secretary  to  evaluate 
the  effects  of  various  methods  of  prospective  payment  (including 
payments  on  a  per-visit,  per-case,  and  per-episode  basis)  on  program 
expenditures,  access  to,  and  quality  of,  home  health  care,  and  home 
health  agency  operations.  The  Secretary  shall  assure  that  services 
are  first  furnished  under  the  project  not  later  than  July  1,  1988,  and, 
for  this  purpose,  the  Secretary  may  reinstate  a  previously  awarded 
contract,  or  award  a  sole  source  contract,  to  carry  out  the  project. 

(b)  Funding. — The  provisions  of  subsection  (aX2)  and  the  first 
sentence  of  subsection  (b)  of  section  402  of  the  Social  Security 
Amendments  of  1967  shall  apply  to  the  demonstration  project  under 
subsection  (a)  of  this  section  as  they  apply  to  experiments  under 
subsection  (a)(1)  of  that  section. 

(c)  Report.— The  Secretary  shall  submit  to  Congress,  not  later 
than  one  year  after  the  date  of  the  enactment  of  this  Act,  an  interim 
report  on  the  demonstration  project  and,  not  later  than  four  years 
after  the  date  of  the  enactment  of  this  Act,  a  final  report  on  the 
results  of  the  project. 


SEC.  4031.  PAYMENT  CYCLE  STANDARDS. 

(a)  Payment  Floor  Standards.— 

(1)  Section  1816(c)  of  the  Social  Security  Act  (42  U.S.C. 
1395h(c))  is  amended  by  adding  at  the  end  the  following  new 
paragraph: 


"(3XA)  Each  agreement  under  this  section  shall  provide  that  no 
payment  shall  be  issued,  mailed,  or  otherwise  transmitted  with 
respect  to  any  claim  submitted  under  this  title  within  the  applicable 
number  of  calendar  days  after  the  date  on  which  the  claim  is 
received. 

"(B)  In  this  paragraph,  the  term  'applicable  number  of  calendar 
days'  means— 
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"(i)  with  respect  to  claims  received  in  the  3-month  period 
beginning  July  1,  1988,  10  days,  and 

"(ii)  with  respect  to  claims  received  in  the  12-month  period 
beginning  October  1, 1988,  14  days.".^'^ 

(2)  Section  1842(c)  of  such  Act  (42  U.S.C.  1395u(c))  is  amended 
by  adding  at  the  end  the  following  new  paragraph: 
"(SKA)  Each  contract  under  this  section  which  provides  for  the 
disbursement  of  funds,  as  described  in  subsection  (aXlXB),  shall 
provide  that  no  payment  shall  be  issued,  mailed,  or  otherwise 
transmitted  with  respect  to  any  claim  submitted  under  this  title 
within  the  applicable  number  of  calendar  days  after  the  date  on 
which  the  claim  is  received. 

"(B)  In  this  paragraph,  the  term  'applicable  number  of  calendar 
days'  means — 

"(i)  with  respect  to  claims  received  in  the  3-month  period 
beginning  July  1, 1988, 10  days,  and 

"(ii)  with  respect  to  claims  received  in  the  12-month  period 
beginning  October  1,  1988,  14  days.".^'^ 

(3XA)  The  amendments  made  by  paragraphs  (1)  and  (2)  shall 
apply  to  claims  received  on  or  after  July  1,  1988. 

(B)  The  Secretary  of  Health  and  Human  Services  shall  pro- 
vide for  such  timely  amendments  to  agreements  under  section 
1816  of  the  Social  Security  Act  and  contracts  under  section  1842 
of  such  Act,  and  regulations,  to  such  extent  as  may  be  necessary 
to  implement  the  provisions  of  this  subsection  on  a  timely  basis. 

(b)  Prohibition  of  Other  Poucies  Intended  to  Slow  Down 
Medicare  Payments. — Notwithstanding  any  other  provision  of  law, 
except  as  specifically  provided  in  this  section,  the  Secretary  of 
Health  and  Human  Services  is  not  authorized  to  issue,  after  the  date 
of  the  enactment  of  this  Act,  and  before  October  1,  1990,  any  final 
regulation,  instruction,  or  other  policy  change  which  is  primarily 
intended  to  have  the  effect  of  slowing  down  claims  processing,  or 
delaying  payment  of  claims,  under  title  XVIII  of  the  Social  Security 
Act. 

(c)  Budget  Considerations. — For  purposes  of  section  202  of  the 
Balanced  Budget  and  Emergency  Deficit  (^ntrol  Reaffirmation  Act 
of  1987,  this  section  is  a  necessary  (but  secondary)  result  of  a 
significant  policy  change. 

SEC.  4032.  DENIALS  AND  RECONSIDERATIONS  OF  CLAIMS  FOR  HOME 
HEALTH  SERVICES.  EXTENDED  CARE  SERVICES.  AND  POST- 
HOSPITAL  EXTENDED  CARE  SERVICES. 

(a)  Notification  and  Physician  Review. — Section  1816  of  the 
Social  Security  Act  (42  U.S.C.  1395h)  is  amended  by  adding  at  the 
end  the  following  new  subsection: 

"(j)  An  agreement  with  an  agency  or  organization  under  this 
section  shall  require  that,  with  respect  to  a  claim  for  home  health 
services,  extended  care  services,  or  post-hospital  extended  care  serv- 
ices submitted  by  a  provider  to  such  agency  or  organization  that  is 
denied,  such  agency  or  organization— 

"(1)  furnish  the  provider  and  the  individual  with  resp)ect  to 
whom  the  claim  is  made  with  a  written  explanation  of  the 
denial  and  of  the  statutory  or  regulatory  basis  for  the  denial; 
and 

"(2)  promptly  notify  such  individual  and  the  provider  of 
disposition  of  such  reconsideration.". 


"*  Copy  read  "days." 
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(b)  Performance  Standards  for  Fiscal  Intermediaries  and 
Carriers.— Section  1816(0  of  such  Act  (42  U.S.C.  1395h(0)  is 
amended  by  adding  at  the  end  the  following:  "Such  standards  and 
criteria  shall  include  with  respect  to  claims  for  services  furnished 
under  this  part  by  any  provider  of  services  other  than  a  hospital 
whether  such  agency  or  organization  is  able  to  process  75  percent  of 
reconsiderations  within  60  days  (except  in  the  case  of  the  fiscal  year 
1989,  66  percent  of  reconsiderations)  and  90  percent  of  reconsider- 
ations within  90  days  and  the  extent  to  which  its  determinations  are 
reversed  on  appeal.  *. 

(c)  Effective  Date.— 

(IX A)  The  amendment  made  by  subsection  (a)  shall  apply  with 
respect  to  claims  received  on  or  after  January  1, 1988. 

(B)  The  amendment  made  by  subsection  (b)  shall  apply  with 
respect  to  claims  filed  on  or  after  October  1, 1988. 

(2)  The  Secretary  of  Health  and  Human  Services  shall  provide 
for  such  timely  amendments  to  agreements  under  section  1816 
and  contracts  under  section  1842  of  the  Social  Security  Act,  and 
regulations,  to  such  extent  as  may  be  necessary  to  implement 
the  amendments  made  by  subsections  (a)  and  (b)  on  a  timely 
basis. 

SEC.  4033.  PERMITTING  DISABLED  INDIVIDUALS  TO  RENEW  ENTITLE- 
MENT  TO  MEDICARE  AFTER  GAINFUL  EMPLOYMENT  WITH- 
OUT A  2-YEAR  WAITING  PERIOD. 

(a)  In  General.— 

(1)  Section  226(0  of  the  Social  Security  Act  (42  U.S.C.  426(0)  is 
amended  by  inserting  before  the  period  at  the  end  the  following: 

unless  the  physical  or  mental  impairment  which  is  the  basis 
for  disability  is  the  same  as  (or  directly  related  to)  the  physical 
or  mental  impairment  which  served  as  the  basis  for  disability  in 
such  previous  period". 

(2XA)  The  amendment  made  by  subsection  (a)  shall  apply  to  42  USC  426  note, 
months  beginning  after  the  end  of  the  60-day  period  beginning 
on  the  date  of  enactment  of  this  Act. 

(B)  The  amendment  made  by  subsection  (a)  shall  not  apply  so 
as  to  include  (for  the  purposes  described  in  section  226(0  of  the 
Social  Security  Act)  monthly  benefits  paid  for  any  month  in  a 
previous  period  (described  in  that  section)  that  terminated 
before  the  end  of  the  60-day  period  described  in  paragraph  (1). 

SEC.  4034.  APPLICATION  OF  SECONDARY  PAYER  PROVISIONS  TO 
GOVERNMENTAL  ENTITIES. 

(a)  In  General.— Section  1862(bX4XBXi)  of  the  Social  Security  Act 
(42  U.S.C.  1395y(bX4XBXi)),  as  added  by  the  amendment  made  by 
section  9319(a)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  is 
amended  by  striking  "section  5000(b)  of  the  Internal  Revenue  CJode 
of  1986"  and  inserting  "subsection  (b)  of  section  5000  of  the  Internal 
Revenue  Code  of  1986  without  regard  to  subsection  (d)  of  such 
section". 

0))  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  be  effective  as  if  included  in  the  enactment  of  section  9319(a)  of 
the  Omnibus  Budget  Reconciliation  Act  of  1986. 


42  USC  1395y 
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SEC.  4035.  PUBLICATION  AND  NOTIFICATION  OF  POLICIES. 

(a)  Requiring  Pubucation  of  Intermediary  and  Carrier 
Budget  Methodology.— 
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(1)  Section  1816(cXl)  of  the  Social  Security  Act  (42  U.S.C, 
1395h(cXl))  is  amended  by  adding  at  the  end  the  following 
sentence:  "The  Secretary  shall  cause  to  have  published  in  the 
Federal  Register,  by  not  later  than  September  1  before  each 
fiscal  year,  data,  standards,  and  methodology  to  be  used  to 
establish  budgets  for  fiscal  intermediaries  under  this  section  for 
that  fiscal  year,  and  shall  cause  to  be  published  in  the  Federal 
Register  for  public  comment,  at  least  90  days  before  such  data, 
standards,  and  methodology  are  published,  the  data,  standards, 
and  methodology  proposed  to  be  used.". 

(2)  Section  1842(cXl)  of  such  Act  (42  U.S.C.  1395u(cXl))  is 
amended  by  adding  at  the  end  the  following  sentence:  "The 
Secretary  shall  cause  to  have  published  in  the  Federal  Register, 
by  not  later  than  September  1  before  each  fiscal  year,  data, 
standards,  and  methodology  to  be  used  to  establish  budgets  for 
carriers  under  this  section  for  that  fiscal  year,  and  shall  cause 
to  be  published  in  the  Federal  Register  for  public  comment,  at 
least  90  days  before  such  data,  standards,  and  methodology  are 
published,  the  data,  standards,  and  methodology  propc»ed  to  be 
used.". 

Effective  date.  (3)  The  amendments  made  by  this  section  shall  take  effect  on 

42  use  I395h  the  date  of  the  enactment  of  this  Act  and  shall  apply  to  budgets 

for  fiscal  years  beginning  with  fiscal  year  1989. 

(b)  PuBUCATioN  AS  REGULATIONS  OF  SiGNiHCANT  PouciES.— Sec- 
tion 1871(a)  of  such  Act  (42  U.S.C.  1395hh(a))  is  amended— 

(1)  by  inserting  "(1)"  after  "(a)";  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

"(2)  No  rule,  requirement,  or  other  statement  of  policy  (other  than 
a  national  coverage  determination)  that  establishes  or  changes  a 
substantive  legal  standard  governing  the  scop>e  of  benefits,  the 
payment  for  services,  or  the  eligibility  of  individuals,  entities,  or 
organizations  to  furnish  or  receive  services  or  benefits  under  this 
title  shall  take  effect  unless  it  is  promulgated  by  the  Secretary  by 
regulation  under  paragraph  (1).". 

(c)  Miscellaneous  Pubucation  and  Information  Access  Provi- 
sions.—Section  1871  of  such  Act  (42  U.S.C.  1395hh)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 

"(cXD  The  Secretary  shall  publish  in  the  Federal  Register,  not  less 
frequently  than  every  3  months,  a  list  of  all  manual  instructions, 
interpretative  rules,  statements  of  policy,  and  guidelines  of  general 
applicability  which— 

"(A)  are  promulgated  to  carry  out  this  title,  but 
"(B)  are  not  published  pursuant  to  subsection  (aXD  and  have 
not  been  previously  published  in  a  list  under  this  subsection. 
Effective  date.         "(2)  Effective  June  1,  1988,  each  fiscal  intermediary  and  carrier 
administering  claims  for  extended  care,  post-hospital  extended  care, 
home  health  care,  and  durable  medical  equipment  benefits  under 
this  title  shall  make  available  to  the  public  all  interpretative  mate- 
rials, guidelines,  and  clarifications  of  policies  which  relate  to  pay- 
ments for  such  benefits. 

"(3)  The  Secretary  shall  to  the  extent  feasible  make  such  changes 
in  automated  data  collection  and  retrieval  by  the  Secretary  and 
fiscal  intermediaries  with  agreements  under  section  1816  as  are 
necessary  to  make  easily  accessible  for  the  Secretary  and  other 
appropriate  parties  a  data  base  which  fairly  and  accurately  reflects 
the  provision  of  extended  care,  post-hospital  extended  care  and 
home  health  care  benefits  pursuant  to  this  title,  including  such 
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categories  as  benefit  denials,  results  of  appeals,  and  other  relevant 
factors,  and  selectable  by  such  categories  and  by  fiscal  intermediary, 
service  provider,  and  region.". 

SEC.  4036.  END.STAGE  RENAL  DISEASE  AMENDMENTS. 

(a)  Implementation  of  Primary  Payer  Requirements  for  End- 
Stage  Renal  Disease  Program.— 

(1)  Section  1862(bX2XA)  of  the  Social  Securitv  Act  (42  U.S.C. 
1395y(bX2XA))  is  amended  by  striking  "(ii)"  and  all  that  follows 
through  "under  this  title"  and  inserting  "(ii)  can  reasonably  be 
expected  to  be  made  under  such  a  plan". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  with 
respect  to  items  and  services  furnished  on  or  after  30  days  after 
the  date  of  the  enactment  of  this  Act. 

Ot>)  Limitation  of  Minimum  Utiuzation  Rate  Requirement  for 
End-Stage  Renal  Disease  Transplantations.— The  last  sentence 
of  section  1881(bXl)  of  such  Act  (42  U.S.C.  1395rr(bXl))  is  amended 
by  striking  "covered  procedures  and  for  self-dialysis  training  pro- 
grams" and  inserting  'transplantations". 

(c)  Extension  of  Deadune  for  Estabushing  Protocols  on 
Reuse  of  Dialysis  Filters  and  Other  Dialysis  Suppues  as  It 
Relates  to  the  Reuse  of  Bloodunes.— 

(IXA)  Section  9335(kX2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended  by  inserting  "(or  July  1,  1988,  with 
respect  to  protocols  that  relate  to  the  reuse  of  bloodlines)"  after 
"October  1, 1987". 

(B)  The  amendment  made  by  subparagraph  (A)  shall  be  effec- 
tive as  if  included  in  the  enactment  of  section  9335(kX2)  of  the 
Omnibus  Budget  Reconciliation  Act  of  1986. 

(2)  Section  1881(0(7XB)  of  the  Social  Security  Act  (42  U.S.C. 
1395rr(fK7XB))  is  amended  by  inserting  "(or  July  1,  1988,  with 
respect  to  protocols  that  relate  to  the  reuse  of  bloodlines)"  after 
"January  1, 1988". 

(d)  Studies  of  End-Stage  Renal  Disease  Program.— 

(1)  The  Secretary  of  Health  and  Human  Services  (in  this 
subsection  referred  to  as  the  "Secretary")  shall  arrange  for  a 
study  of  the  end-stage  renal  disease  program  within  the  medi- 
care program. 

(2)  Among  other  items,  the  study  shall  address — 

(A)  access  to  treatment  by  both  individuals  eligible  for 
medicare  benefits  and  those  not  eligible  for  such  benefits; 

(B)  the  quality  of  care  provided  to  end-stage  renal  disease 
beneficiaries,  as  measured  by  clinical  indicators,  functional 
status  of  patients,  and  patient  satisfaction; 

(C)  the  effect  of  reimbursement  on  quality  of  treatment; 

(D)  major  epidemiological  and  demographic  changes  in 
the  end-stage  renal  disease  population  that  may  affect 
access  to  treatment,  the  quality  of  care,  or  the  resource 
requirements  of  the  program;  and 

(E)  the  adequacy  of  existing  data  systems  to  monitor 
these  matters  on  a  continuing  basis. 

(3)  The  Secretary  shall  submit  to  Congress,  not  later  than  3 
years  after  the  date  of  the  enactment  of  this  Act,  a  report  on  the 
study. 

(4)  The  Secretary  shall  request  the  National  Academy  of 
Sciences,  acting  through  the  Institute  of  Medicine,  to  submit  an 
application  to  conduct  the  study  described  in  this  section.  If  the 
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Academy  submits  an  acceptable  application,  the  Secretary  shall 
enter  into  an  appropriate  arrangement  with  the  Academy  for 
the  conduct  of  the  study.  If  the  Academy  does  not  submit  an 
acceptable  application  to  conduct  the  study,  the  Secretary  may 
request  one  or  more  appropriate  nonprofit  private  entities  to 
submit  an  application  to  conduct  the  study  and  may  enter  into 
an  appropriate  arrangement  for  the  conduct  of  the  study  by  the 
entity  which  submits  the  best  acceptable  application. 

(5)  Section  1881  of  the  Social  Security  Act  (42  U.S.C.  1395rr)  is 
amended — 

(A)  in  subsection  (cX2XF),  by  striking  "and  subsection  (g)", 

(B)  by  striking  the  last  sentence  of  subsection  (cK6), 

(C)  by  striking  subsection  (g),  and 

(D)  by  redesignating  subsection  (h),  as  added  by  section  20 
of  the  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987  (Public  Law  100-93),  as  subsection  (g). 

42  use  1395ff        SEC.  4037.  MEDICARE  HEARINGS  AND  APPEALS. 

(a)  Maintaining  Current  System  for  Hearings  and  Appeals.— 
Any  hearing  conducted  under  section  1869(bXl)  of  the  Social  Secu- 
rity Act  prior  to  the  earliest  of  the  date  on  which  the  Secretary  of 
Health  and  Human  Services  submits  the  report  required  to  be 
submitted  by  the  Secretary  under  subsection  (bXl)  or  September  1 
shall  be  conducted  by  Administrative  Law  Judges  of  the  Office  of 
Hearings  and  Appeals  of  the  Social  Security  Administration  in  the 
same  manner  as  are  hearings  conducted  under  section  205(bXl)  of 
such  Act. 

(b)  Study  and  Report  on  Use  of  Telephone  Hearings.— 

(1)  The  Secretary  of  Health  and  Human  Services  and  the 
Comptroller  General  of  the  United  States  shall  each  conduct  a 
study  on  holding  hearings  under  section  1869(bXl)  of  the  Social 
Security  Act  by  telephone  and  shall  each  report  the  results  of 
the  study  not  later  than  6  months  after  the  date  of  enactment  of 
this  Act. 

(2)  The  studies  under  paragraph  (1)  shall  focus  on  whether 
telephone  hearings  allow  for  a  full  and  fair  evidentiary  hearing, 
in  general,  or  with  respect  to  any  particular  category  of  claims 
and  shall  examine  the  possible  improvements  to  the  hearing 
process  (such  as  cost-effectiveness,  convenience  to  the  claimant, 
and  reduction  in  time  under  the  process)  resulting  from  the  use 
of  such  hearings  as  compared  to  the  adoption  of  other  changes 
to  the  process  (such  as  expansions  in  staff  and  resources). 

42  use  1395WW  SEC.  4038.  RURAL  HEALTH  MEDICAL  EDUCATION  DEMONSTRATION 
note.  PROJECT. 

(a)  In  General.— The  Secretary  of  Health  and  Human  Services  (in 
this  section  referred  to  as  the  Secretary")  shall  enter  into  agree- 
ments with  four  sponsoring  hospitals  submitting  applications  under 
this  subsection  to  conduct  demonstration  projects  to  assist  resident 
physicians  in  developing  field  clinical  experience  in  rural  areas. 

(b)  Nature  of  Project. — Under  a  demonstration  project  con- 
ducted under  subsection  (a),  a  sponsoring  hospital  entering  into  an 
agreement  with  the  Secretary  under  such  subsection  shall  enter  into 
arrangements  with  a  small  rural  hospital  to  provide  to  such  rural 
hospital,  for  a  period  of  one  to  three  months  of  training,  physicians 
(in  such  number  as  the  agreement  under  subsection  (a)  may  provide) 
who  have  completed  one  year  of  residency  training. 
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(c)  Selection. — In  selecting  from  among  applications  submitted 
under  subsection  (a),  the  Secretary  shall  ensure  that  four  small 
rural  hospitals  located  in  different  counties  participate  in  the  dem- 
onstration project  and  that — 

(1)  two  of  such  hospitals  are  located  in  rural  counties  of  more 
than  2,700  square  miles  (one  of  which  is  east  of  the  Mississippi 
River  and  one  of  which  is  west  of  such  river);  and 

(2)  two  of  such  hospitals  are  located  in  rural  counties  with  (as 
determined  by  the  Secretary)  a  severe  shortage  of  physicians 
(one  of  which  is  east  of  the  Mississippi  River  and  one  of  which  is 
west  of  such  river). 

(d)  Clarification  of  Payment. — For  purposes  of  section  1886  of 
the  Social  Security  Act — 

(1)  with  respect  to  subsection  (dK5KB)  of  such  section,  any 
resident  physician  participating  in  the  project  under  subsection 
(a)  for  any  part  of  a  year  shall  be  treated  as  if  he  or  she  were 
working  at  the  appropriate  sponsoring  hospital  with  an  agree- 
ment under  subsection  (a)  on  September  1  of  such  year  (and 
shall  not  be  treated  as  if  working  at  the  small  rural  hospital); 
and 

(2)  with  respect  to  subsection  (h)  of  such  section,  the  payment 
amount  permitted  under  such  subsection  for  a  sponsoring  hos- 
pital with  an  agreement  under  subsection  (a)  shall  be  increased 
(for  the  duration  of  the  project  only)  by  an  amount  equal  to  the 
amount  of  any  direct  graduate  medical  education  costs  (as 
defined  in  paragraph  (5)  of  such  subsection  (h))  incurred  by  such 
hospital  in  supervising  the  education  and  training  activities 
under  a  project  under  subsection  (a). 

(e)  Duration  of  Project. — Each  demonstration  project  under 
subsection  (a)  shall  be  commenced  not  later  than  six  months  after 
the  date  of  enactment  of  this  Act  and  shall  be  conducted  for  a  period 
of  three  years. 

(f)  Definition.— In  this  section,  the  term  "sponsoring  hospital" 
means  a  hospital  that  receives  payments  under  sections  1886(dK5XB) 
and  1886(h)  of  the  Social  Security  Act. 

SEC.  40.39.  MISCELLANEOUS  AND  TECHNICAL  PROVISIONS. 

(a)  Clarification  of  Criminal  Penalties  for  Willful  Misrepre- 
sentations.—Subsection  (c)  of  section  1128B  of  the  Social^  Security 
Act  (42  U.S.C.  1320a-7(b)),28  as  redesignated  by  section  4(d)  of  the 
Medicare  and  Medicaid  Patient  and  Program  Protection  Act  of  1987 
(Public  Law  100-93),  is  amended—  42  USC 

(1)  by  striking  "institution  or  facility"  each  place  it  appears  I320a-7b. 
and  inserting  "institution,  facility,  or  entity",  and 

(2)  by  inserting  "(including  an  eligible  organization  under 
section  1876(b))"  after  "other  entity". 

(b)  Podiatrists.— 

(1)  Section  1861(rK3)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(rK3))  is  amended— 

(A)  by  striking  "subsection  (s)  of  this  section"  and  insert- 
ing "subsections  (k),  (m),  (pXl),  and  (s)  of  this  section  and 
sections  1814(a),  1832(aK2XFXii).  and  1835",  and 

(B)  by  striking  ";  and  for  the  purposes"  and  all  that 
follows  through  "which  he  is  legally  authorized  to  per- 
form". 


""Copy  read  •'i:i20a-7b))," 
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(2)  Section  1861(bX6)  of  such  Act  (42  U.S.C.  1395x(bK6))  is 
amended  by  striking  "Council  on  Podiatry  Education  of  the 
American  Podiatry  Association"  and  inserting  "Council  on 
Podiatric  Medical  Education  of  the  American  Podiatric  Medical 
Association". 

(c)  Recovery  of  Payments  for  Certain  Pacemaker  Devices.— 

(1)  Section  1862(h)  of  such  Act  (42  U.S.C.  1395y(h))  is 
amended— 

(A)  in  paragraph  (IXB),  by  striking  "law,"  and  inserting 
"law  (and  any  amount  paid  to  a  provider  under  any  such 
warranty),"; 

(B)  in  paragraph  (IXD),  by  striking  "(3),"  and  inserting 
"(3),  in  determining  the  amount  subject  to  repayment  under 
paragraph  (2XC),"; 

(C)  in  paragraph  (2)— 

(i)  by  striking  "and"  at  the  end  of  subparagraph  (A), 

(ii)  by  striking  the  period  at  the  end  of  subparagraph 
(B)  and  inserting  ",  and",  and 

(iii)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(C)  to  make  repayment  to  the  Secretary  of  amounts  paid 
under  this  title  to  the  provider  with  respect  to  any  cardiac 
pacemaker  device  or  lead  which  has  been  replaced  by  the 
manufacturer,  or  for  which  the  manufacturer  has  made  pay- 
ment to  the  provider,  under  an  express  or  implied  warranty. 
and 

(D)  in  paragraph  (4XB) — 

(i)  by  striking  "or  has"  and  inserting  ",  has",  and 

(ii)  by  striking  "(2XB),"  and  inserting  "(2XB),  or  has 
failed  to  make  repayment  to  the  Secretary  as  required 
under  paragraph  (2XC),". 

(2)  The  amendments  made  by  paragraph  (1)  shall  become 
effective  on  January  1,  1988. 

(d)  Extend  and  Clarify  Prohibition  on  Cost  Savings  Poucies 
Before  Beginning  of  Fiscal  Year. — Notwithstanding  any  other 
provision  of  law,  except  as  required  to  implement  specific  provisions 
required  under  statute,  the  Secretary  of  Health  and  Human  Serv- 
ices is  not  authorized  to  issue  in  final  form,  after  the  date  of  the 
enactment  of  this  Act  and  before  October  15,  1988,  any  regulation, 
instruction,  or  other  p>olicy  which  is  estimated  by  the  Secretary  to 
result  in  a  net  reduction  in  expenditures  under  title  XVIII  of  the 
Social  Security  Act  in  fiscal  year  1989  of  more  than  $50,000,000. 

(e)  Moratorium  on  Prior  Authorization  for  Home  Health  and 
Post-Hospital  Extended  Care  Services. — The  Secretary  of  Health 
and  Human  Services  shall  not  implement  any  voluntary  or  manda- 
tory program  of  prior  authorization  for  home  health  services,  ex- 
tended care  services,  or  post-hospital  extended  care  services  under 
part  A  or  B  of  title  XVIII  of  the  Social  Security  Act  at  any  time 
prior  to  six  months  after  the  date  on  which  the  0)ngress  receives 
the  report  required  under  section  9305(kX4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986. 

if)  Delay  in  Pubushing  Regulations  with  Respect  to  Deeming 
the  Status  of  Entities. — The  Secretary  of  Health  and  Human 
Services  (in  this  subsection  referred  to  as  the  "Secretary")  shall  not 
deem  any  entity  to  be  a  provider  of  services  (as  defined  in  section 
1861(u)  of  the  Social  Security  Act)  for  purposes  of  title  XVIII  of  such 
Act— 
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(1)  on  any  date  prior  to  6  months  after  the  date  on  which  the 
Secretary  has  published  a  proposed  rule  with  respect  to  the 
deeming  of  the  entity,  and 

(2)  until  the  Secretary  publishes  a  final  rule  with  respect  to 
the  deeming  of  the  entity. 

(g)  Use  of  Interim  Final  Regulations.— The  Secretary  of  Health    42  use  I395hh 
and  Human  Services  shall  issue  such  regulations  (on  an  interim  or 
other  basis)  as  may  be  necessary  to  implement  this  subtitle  and  the 
amendments  made  by  this  subtitle. 

PART  3— RELATING  TO  PART  B 

Subpart  A — Provisions  Relating  to  Payments  for 
Physicians*  Services 

SEC.  4041.  FREEZE  IN  PAYMENTS  FOR  PHYSICIANS'  SERVICES;  EXTEN- 
SION  OF  SEQUESTER  ORDER. 

(a)  Three-Month  Freeze  on  Increases  in  Physician  Pay- 
ments.— 

(1)  In  general.— Section  1842  of  the  Social  Security  Act  (42 
U.S.C.  1395u)  is  amended— 

(A)  in  subsection  (bX4) — 

(i)  in  subparagraph  (A),  by  redesignating  clause  (v)  as 
clause  (vi)  and  by  inserting  after  clause  (iv)  the  follow- 
ing new  clause: 

"(v)  In  determining  the  prevailing  charge  levels  under  the  third 
and  fourth  sentences  of  paragraph  (3)  for  physicians'  services  fur- 
nished during  the  3-month  period  beginning  January  1,  1988,  the 
Secretary  shall  not  set  any  level  higher  than  the  same  level  as  was 
set  for  the  12-month  period  beginning  January  1, 1987.",  and 

(ii)  in  subparagraph  (B),  by  adding  at  the  end  the 
following  new  clause: 

"(iii)  In  determining  the  reasonable  charge  under  paragraph  (3) 
for  physicians'  services  furnished  during  the  3-month  period  begin- 
ning January  1,  1988,  the  customary  charges  shall  be  the  same 
customary  charges  as  were  recognized  under  this  section  for  the  12- 
month  period  beginning  January  1, 1987.";  and 

(B)  in  subsection  (jXlXC),  by  adding  at  the  end  thereof  the 
following  new  clause: 

"(vii)  Notwithstanding  any  other  provision  of  this  subparagraph, 
the  maximum  allowable  actual  charge  for  a  particular  physician's 
service  furnished  by  a  nonparticipating  physician  to  individuals 
enrolled  under  this  part  during  the  3-month  period  beginning  on 
January  1,  1988,  shall  be  the  amount  determined  under  this 
subparagraph  for  1987.  The  maximum  allowable  actual  charge  for  EfTective  date, 
any  such  service  otherwise  determined  under  this  subparagraph  for 
1988  shall  take  effect  on  April  1, 1988.". 

(2)  Extension  of  physician  participation  agreements  and   42  use  I395u 
RELATED  PROVISIONS.— Notwithstanding  any  other  provision  of 

law — 

(A)  subject  to  the  last  sentence  of  this  paragraph,  each 
agreement  with  a  participating  physician  in  effect  on 
December  31,  1987,  under  section  1842(hXl)  of  the  Social 
Security  Act  shall  remain  in  effect  for  the  3-month  period 
beginning  on  January  1, 1988; 
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(B)  the  effective  period  for  agreements  under  such  section 
entered  into  for  1988  shall  be  the  nine-month  period  begin- 
ning on  April  1,  1988,  and  the  Secretary  shall  provide  an 
opportunity  for  physicians  to  enroll  as  participating  physi- 
cians prior  to  April  1, 1988; 

(C)  instead  of  publishing,  under  section  1842(hX4)  of  the 
Social  Security  Act  at  the  beginning  of  1988,  directories  of 
participating  physicians  for  1988,  the  Secretary  shall  pro- 
vide for  such  publication,  at  the  beginning  of  the  9-month 
period  beginning  on  April  1,  1988,  of  such  directories  of 
participating  physicians  for  such  period;  and 

(D)  instead  of  providing  to  nonparticipating  physicians, 
under  section  1842(bX3XG)  of  the  Social  Security  Act  at  the 
beginning  of  1988,  a  list  of  maximum  allowable  actual 
charges  for  1988,  the  Secretary  shall  provide,  at  the  begin- 
ning of  the  9-month  period  beginning  on  April  1,  1988,  to 
such  physicians  such  a  list  for  such  9-month  period. 

An  agreement  with  a  participating  physician  in  effect  on 
December  31,  1987,  under  section  1842(hXl)  of  the  Social  Secu- 
rity Act  shall  not  remain  in  effect  for  the  period  described  in 
subparagraph  (A)  if  the  participating  physician  requests  on  or 
before  December  31,  1987,  that  the  agreement  be  terminated. 

(3XA)  Section  1842  of  the  Social  Security  Act  (42  U.S.C.  1395u) 
is  amended — 

(i)  in  subsection  (bX2),  by  adding  at  the  end  the  following: 
"In  establishing  such  standards  and  criteria,  the  Secretary 
shall  provide  a  system  to  measure  a  carrier's  performance 
of  responsibilities  described  in  paragraph  (3XH)  and  subsec- 
tion (h).";  and 

(ii)  in  subsection  (cXl),  by  inserting  "(A)"  after  "(cXD"  and 
by  adding  at  the  end  the  following  new  subparagraph: 

"(B)  Of  the  amounts  appropriated  for  administrative  activities  to 
carry  out  this  part,  the  Secretary  shall  provide  payments,  totaling  1 
percent  of  the  total  payments  to  carriers  for  claims  processing  in 
any  fiscal  year,  to  carriers  under  this  section,  to  reward  carriers  for 
their  success  in  increasing  the  proportion  of  physicians  in  the 
carrier's  service  area  who  are  participating  physicians  or  in  increas- 
ing the  proportion  of  total  payments  for  physicians'  services  which 
are  payments  for  such  services  rendered  by  participating  physi- 
cians.". 

(B)  Section  9332(a)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986  is  amended — 
42  use  I395u  (i)  by  striking  paragraphs  (2)  and  (3), 

(ii)  in  paragraph  (4XB),  by  striking  "under  paragraph  (2)"* 
note  inserting  "under  the  last  sentence  of  section  1842(bX2) 

of  the  Social  Security  Act",  and 
42  use  l395u  (iii)  in  paragraph  (4XC)— 

note.  (I)  by  striking  "under  paragraph  (3)"  and  inserting 

"under  section  1842(cXlXB)  of  the  Social  Security  Act' , 

(II)  by  striking  "April"  and  inserting  "July",  and 

(III)  by  striking  "at  the  end  of  1987"  and  inserting 
"before  April  1, 1988". 

President  of  U.S.        (b)  EXTENSION  OF  REDUCTION  UnDER  SeQUESTER  OrDER. — Notwith- 

2  use  902  note,  standing  any  other  provision  of  law  (including  any  other  provision  of 
this  Act),  the  reductions  in  the  amount  of  payments  required  under 
title  XVIII  of  the  Social  Security  Act  made  by  the  final  sequester 
order  issued  by  the  President  on  November  20,  1987,  pursuant  to 
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section  252(b)  of  the  Balanced  Budget  Emergency  Deficit  Control  Act 
of  1985  shall  continue  to  be  effective  (as  provided  by  sections 
252(aX4XB)  and  256(dX2)  of  such  Act)  through  March  31,  1988,  with 
respect  to  payments  for  physicians'  services  under  part  B  of  such 
title. 

SEC.  4042.  GENERAL  UPDATE  IN  PAYMENTS  FOR  PHYSICIANS*  SERVICES. 

(a)  Increase  in  MEI  for  1988  and  1989.— Section  1842(bX4)  of  the 
Social  Security  Act  (42  U.S.C.  1395u(bX4))  is  amended  by  adding  at 
the  end  the  following  new  subparagraph: 

"(FXi)  For  purposes  of  this  part  for  physicians'  services  furnished 
in  1987,  the  percentage  increase  in  the  MEI  is  3.2  percent, 
"(ii)  For  purposes  of  this  part  for  physicians'  services  furnished  in 

1988,  on  or  after  April  1,  the  percentage  increase  in  the  MEI  is — 
"(I)  3.6  percent  for  primary  care  services  (as  defined  in 

subparagraph  (EXiii)),  and 
"(II)  1  percent  for  other  physicians'  services, 
"(iii)  For  purposes  of  this  part  for  physicians'  services  furnished  in 

1989,  the  percentage  increase  in  the  MEI  is — 

"(I)  3.0  percent  for  primary  care  services;  and 
"(II)  1  percent  for  other  physician's  services.". 

(b)  Primary  Care  Services  Defined.— Section  1842(bX4XE)  of  such 
Act  (42  U.S.C.  1395u03X4XE))  is  amended  by  adding  at  the  end 
thereof  the  following  new  clause: 

"(iii)  The  term  'primary  care  services'  means  physicians' 
services  which  constitute  office  medical  services,  emergency 
department  services,  home  medical  services,  skilled  nursing, 
intermediate  care,  and  long-term  care  medical  services,  or  nurs- 
ing home,  boarding  home,  domiciliary,  or  custodial  care  medical 
services.". 

(c)  Participating  Physician  Differential.— Section 
1842(bX4XAXiv)  of  such  Act  (42  U.S.C.  1395u(bX4XAXiv))  is 
amended — 

(1)  by  striking  "96  percent"  and  inserting  "applicable  per- 
cent", and 

(2)  by  adding  at  the  end  the  following:  "In  the  previous 
sentence,  the  term  'applicable  percent'  means  for  services  fur- 
nished (I)  on  or  after  January  1,  1987,  and  before  April  1,  1988, 
96  percent,  (II)  on  or  after  April  1,  1988,  and  before  January  1, 
1988,  95.5  percent,  and  (III)  on  or  after  January  1,  1989,  95 
percent.". 

SEC.  4043.  INCENTIVE   PAYMENTS   FOR   PHYSICIANS'   SERVICES  FUR- 
NISHED  IN  UNDERSERVED  AREAS. 

(a)  In  General.— Section  1833  of  the  Social  Security  Act  (42  U.S.C. 
13951)  is  amended  by  adding  at  the  end  the  following  new  subsection: 

"(m)  In  the  case  of  physicians'  services  furnished  to  an  individual, 
who  is  covered  under  the  insurance  program  established  by  this  part 
and  who  incurs  expenses  for  such  services,  in  an  area  that  is 
designated  (under  section  332(aXlXA)  of  the  Public  Health  Service 
Act)  as  a  class  1  or  class  2  health  manpower  shortage  area,  in 
addition  to  the  amount  otherwise  paid  under  this  part,  there  also 
shall  be  paid  to  the  physician  (or  to  an  employer  or  facility  in  the 
cases  described  in  clause  (A)  of  section  1842(bX6))  (on  a  monthly  or 
quarterly  basis)  from  the  Federal  Supplementary  Medical  Insurance 
"Trust  Fund  an  amount  equal  to  5  percent  of  the  payment  amount 
for  the  service  under  this  part.". 
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Reports.  (b)  Study— The  Secretary  of  Health  and  Human  Services  shall 

42  use  1395/  study  and  report  to  Congress,  by  not  later  than  January  1,  1990,  on 
the  feasibility  of  making  additional  payments  described  in  section 
1833(m)  of  the  Social  Security  Act  with  respect  to  physician  services 
which  are  performed  in  health  manpower  shortage  areas  located  in 
urban  areas. 

42  use  1395/  (c)  Effective  Date.— The  amendments  made  by  this  subsection  (a) 

note.  shall  apply  with  respect  to  services  furnished  in  a  rural  area  (as 

defined  in  section  1886(dX2XD)  of  the  Social  Security  Act)  ^9  on  or 
after  January  1,  1989,  and  to  other  services  furnished  on  or  after 
January  1,  1991. 

SEC.  4044.  ADJUSTMENT  IN  PREVAILING  CHARGE  LEVEL  FOR  PRIMARY 
CARE  SERVICES. 

(a)  Increase  in  Prevaiung  Charges  for  Primary  Care  Serv- 
ices.—Section  1842(bX4KA)  of  the  Social  Security  Act  (42  U.S.C. 
1395u(bX4XA)),  as  amended  by  section  4041(aXl)  of  this  subtitle,  is 
further  amended  by  redesignating  clause  (vi)  as  clause  (vii)  and  by 
inserting  after  clause  (v)  the  following  new  clause: 

"(vi)  Before  each  year  (beginning  with  1989),  the  Secretary  shall 
establish  a  prevailing  charge  floor  for  primary  care  services  (as 
defined  in  subparagraph  (EXiii))  equal  to  50  percent  of  the  average  of 
the  prevailing  charge  levels  (determined,  for  participating  physi- 
cians under  the  third  and  fourth  sentences  of  paragraph  (3)  and 
under  paragraph  (4),  without  regard  to  this  clause  and  without 
regard  to  physician  specialty)  for  such  service  for  all  localities  in  the 
United  States  (weighted  by  the  relative  frequency  of  the  service  in 
each  locality)  for  the  year.' . 
42  use  l395u  (b)  Effective  Date.— The  amendments  made  by  subsection  (a) 
note.  shall  apply  to  payment  for  physicians'  services  furnished  on  or  after 

January  1,  1989. 

SEC.  4045.  reduction  IN  PREVAILING  CHARGE  LEVEL  FOR  OVERPRICED 
PROCEDURES. 

(a)  In  General.— Paragraph  (10)  of  section  1842(b)  of  the  Social 
Security  Act  (42  U.S.C.  1395u(b))  is  amended  to  read  as  follows: 
"(lOXAXi)  In  determining  the  reasonable  charge  under  paragraph 
(3)  for  procedures  described  in  subparagraph  (C)  and  performed 
during  the  9-month  period  beginning  on  April  1,  1988,  the  prevailing 
charge  for  such  procedure  for  participating  and  nonparticipating 
physicians  shall  be  the  prevailing  charge  otherwise  recognized  for 
such  procedure  for  1987— 

"(I)  subject  to  clause  (iii),  reduced  by  2.0  percent,  and 
"(II)  further  reduced  by  the  applicable  percentage  specified  in 
clause  (ii). 

"(ii)  For  purposes  of  clause  (i),  the  applicable  percentage  specified 
in  this  clause  is — 

"(I)  15  percent,  in  the  case  of  a  prevailing  charge  otherwise 
recognized  (without  regard  to  this  paragraph  and  determined 
without  regard  to  physician  specialty)  that  is  at  least  150  per- 
cent of  the  weighted  national  average  (as  determined  by  the 
Secretary)  of  such  prevailing  charges  for  such  procedure  for  all 
localities  in  the  United  States  for  1987; 

"(II)  0  percent,  in  the  case  of  a  prevailing  charge  that  does  not 
exceed  85  percent  of  such  weighted  national  average;  and 


*»  Copy  read  "Act))" 
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"(in)  in  the  case  of  any  other  prevailing  charge,  a  percent 
determined  on  the  basis  of  a  straight-line  sliding  scale,  equal  to 
^13  of  a  percentage  point  for  each  p)ercent  by  which  the  prevail- 
ing charge  exceeds  85  percent  of  such  weighted  national 
average. 

"(iii)  In  no  case  shall  the  reduction  under  clause  (i)  for  a  procedure 
result  in  a  prevailing  charge  in  a  locality  for  1988  which  is  less  than 
85  percent  of  the  Secretary's  estimate  of  the  weighted  national 
average  of  such  prevailing  charges  for  such  procedure  for  all  local- 
ities in  the  United  States  for  1987  (based  upon  the  best  available 
data  and  determined  without  regard  to  physician  specialty)  after 
making  the  reduction  described  in  clause  (iXII). 

"(B)  The  procedures  described  in  this  subparagraph  are  as  follows: 
bronchoscopy, carpal  tunnel  repair,  cataract  surgery,  coronary 
artery  bypass  surgery,  diagnostic  and/or  therapeutic  dilation  and 
curettage,  knee  arthroscopy,  knee  arthroplasty,  pacemaker 
implantation  surgery,  total  hip  replacement,  suprapubic  prostatec- 
tomy, transurethral  resection  of  the  prostate,  and  upper  gastro- 
intestinal endoscopy. 

"(C)  In  the  case  of  a  reduction  in  the  reasonable  charge  for  a 
physicians'  service  under  subparagraph  (A),  if  a  nonparticipating 
physician  furnishes  the  service  to  an  individual  entitled  to  benefits 
under  this  part,  after  the  effective  date  of  such  reduction,  the 
physician's  actual  charge  is  subject  to  a  limit  under  subsection 

axixD). 

"(D)  There  shall  be  no  administrative  or  judicial  review  section 
1869  or  otherwise  of  any  determination  under  subparagraph  (A)  or 
under     paragraph  (llKBKii).". 

(b)  MoDincATiON  OF  Geographic  INDEX.—Section  1845(eX4XAXi) 
of  such  Act  (42  U.S.C.  1395w-l(eX4XAXi))  is  amended  by  inserting 
"and  costs  of  living"  after  "costs  of  practice". 

(C)  CJONSOUDATED  CHARGE  LIMITATION  PROVISIONS.— 

(1)  Penalties  for  excess  charges.— Section  1842  of  such  Act 
is  further  amended— 

(A)  in  subsection  (bXllXC)— 

(i)  in  clause  (i),  by  striking  "(subject  to  clause  (iv))" 
and  all  that  follows  through  the  end  and  inserting  the 
following:  ",  the  physician  s  actual  charge  is  subject  to 
a  limit  under  subsection  (jXlXD)."; 

(ii)  in  clause  (i),  by  striking  "(i)"  after  "(C)";  and 

(iii)  by  striking  clauses  (ii)  through  (iv);  and 

(B)  in  subsection  (jXD,  by  adding  at  the  end  the  following 
new  subparagraph: 

"(DXi)  If  an  action  described  in  clause  (ii)  results  in  a  reduction  in 
a  reasonable  charge  for  a  physicians'  service  or  item  and  a 
nonparticipating  physician  furnishes  the  service  or  item  to  an 
individual  entitled  to  benefits  under  this  part  after  the  effective  date 
of  such  action,  the  physician  may  not  charge  the  individual  more 
than  125  percent  of  the  reduced  pa3rment  allowance  (as  defined  in 
clause  (iii))  plus  (for  services  or  items  furnished  during  the  12-month 
period  (or  9-month  period  in  the  case  of  an  action  described  in  clause 
(iiXID)  beginning  on  the  effective  date  of  the  action)  of  the  amount 
by  which  the  physician's  maximum  allowable  actual  charge  for  the 
service  or  item  for  the  previous  12-month  period  exceeds  such  125 
percent  level. 

"(ii)  The  first  sentence  of  clause  (i)  shall  apply  to— 
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"(I)  an  adjustment  under  subsection  (bXSXB)  (relating  to 
inherent  reasonableness), 

"(II)  a  reduction  under  subsection  (bXlOXA)  (relating  to  cer- 
tain overpriced  procedures), 

"(III)  a  reduction  under  subsection  (bXllXB)  (relating  to  cer- 
tain cataract  procedures),  and 

"(IV)  an  adjustment  under  section  1833(1X3XB)  (relating  to 
physician  supervision  of  certified  registered  nurse  anesthetists), 
"(iii)  In  clause  (i),  the  term  'reduced  payment  allowance'  means, 
with  respect  to  an  action — 

"(I)  under  subsection  (bX8XB),  the  inherently  reasonable 
charge  established  under  subsection  (bX8);  or 

"(II)  under  subsection  (bXlOXA)  or  (bXllXB)  or  under  section 
1833(1X3XB),  the  prevailing  charge  for  the  service  after  the 
action. 

"(iv)  If  a  physician  knowingly  and  willfully  imposes  a  charge  in 
violation  of  clause  (i)  (whether  or  not  such  charge  violates  subpara- 
graph (B)),  the  Secretary  may  apply  sanctions  against  such  physi- 
cian in  accordance  with  paragraph  (2). 

"(v)  Clause  (i)  shall  not  apply  to  items  and  services  furnished  after 
the  earlier  of  (I)  December  31,  1990,  or  (II)  one-year  after  the  date 
the  Secretary  reports  to  Congress,  under  section  1845(eM3),  on  the 
development  of  the  relative  value  scale  under  section  1845.". 

(2)  Conforming  amendments.— (A)  Section  1833(1X6)  of  such 
Act  (42  U.S.C.  13951(1X6))  is  amended— 

(i)  in  subparagraph  (A),  by  striking  "(subject  to  subpara- 
graph (D))"  and  all  that  follows  through  the  end  and  insert- 
ing the  following:  "after  the  effective  date  of  the  reduction, 
the  physician's  actual  charge  is  subject  to  a  limit  under 
section  1842(jXlXD)."; 

(ii)  in  subparagraph  (A),  by  striking  "(A)"  after  "(6)";  and 

(iii)  by  striking  subparagraphs  (B)  through  (D). 

(B)  Section  1842(bXllXBXi)  of  such  Act  (42  U.S.C. 
1395u(bXllXBXi))  is  amended  by  striking  "and  shall  be  further 
reduced"  and  all  that  follows  through  "1988". 

(C)  Section  9334(bX2)  of  the  Omnibus  Budget  Reconciliation 
42  use  l395u  Act  of  1986  is  amended  by  striking  "1842(bX10)"  and  inserting 
note.  "18420'XIXD)". 

42  use  l395u  (d)  EFFECTIVE  Date. — The  amendments  made  by  this  section  shall 
note  apply  to  items  and  services  furnished  on  or  after  April  1,  1988, 

except  the  amendment  made  by  subsection  (cX2XB)  shall  apply  to 

services  furnished  on  or  after  January  1, 1988. 

SEC.  4046.  LIMITS  ON  PAYMENT  FOR  OPHTHALMIC  ULTRASOUND. 

(a)  In  General.— Section  1842  of  the  Social  Security  Act  (42  U.S.C. 
1395u),  as  previously  amended  by  this  subpart  is  amended— 
(1)  in  subsection  (bXlD— 

(A)  in  subparagraph  (C),  as  redesignated  under  section 
4045(cXlXAXii)  of  this  title,  by  inserting  "or  (C)"  after 
"subparagraph  (B)"; 

(B)  by  redesignating  subparagraph  (C)  as  subparagraph 
(D);  and 

(C)  by  inserting  after  subparagraph  (B)  the  following  new 
subparagraph: 

"(C)  The  prevailing  charge  level  determined  with  respect  to  A- 
mode  ophthalmic  ultrasound  procedures  may  not  exceed  5  percent 
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of  the  prevailing  charge  level  established  with  respect  to  extra- 
capsular cataract  removal  with  lens  implantation.";  and 

(2)  in  subparagraph  (D)  of  subsection  (jXD,  as  added  by  section 
4045(cXlXB)  of  this  subtitle— 

(A)  in  clause  (ii),  by  striking  "and"  at  the  end  of  subclause 
(III),  by  redesignating  subclause  (IV)  as  subclause  (V)  and 
by  inserting  before  such  subclause  the  following  new 
subclause: 

"(IV)  a  prevailing  charge  limit  is  established  under  subsection 
(bXllXCXi),  and";  and 

(B)  in  clause  (iiiXII),  by  striking  "or  (bXllXB)"  and  insert- 
ing ",  (bXllXB),  or  (bXllXCXi)". 

(b)  Effective  Date.— The  amendments  made  by  subsection  (a)   42  use  I395u 
shall  apply  to  services  furnished  on  or  after  April  1, 1988.  "ote. 

SEC.  4047.  CUSTOMARY  CHARGES  FOR  PRIMARY  CARE  SERVICES  OF  NEW 
PHYSICIANS. 

(a)  In  General.— Section  1842(bX4)  of  the  Social  Security  Act,  as 
amended  by  section  4042(a),  is  further  amended  by  adding  at  the  end 
thereof  the  following  new  subparagraph: 

"(G)  In  determining  the  customary  charges  for  physicians'  serv- 
ices (other  primary  care  services  and  other  than  services  furnished 
in  a  rural  area  (as  defmed  in  section  1886(dX2XD))  that  is  designated, 
under  section  332(aXlXA)  of  the  Public  Health  Service  Act,  as  a 
health  manpower  shortage  area)  for  which  adequate  actual  charge 
data  are  not  available  because  a  physician  has  not  yet  been  in 
practice  for  a  sufficient  period  of  time,  the  Secretary  shall  set  a 
customary  charge  at  a  level  no  higher  than  80  percent  of  the 
prevailing  charge  (as  determined  under  the  third  and  fourth  sen- 
tences of  paragraph  (3)  and  under  paragraph  (4))  for  a  service.". 

(h)  Effective  Date.— The  amendment  made  by  subsection  (a)   42  USC  l395u 
shall  apply  to  physicians  who  first  furnish  services  to  medicare  "ote. 
beneficiaries  after  April  1, 1988. 

SEC.  4048.  PAYMENT  FOR  PHYSICIAN  ANESTHESIA  SERVICES. 

(a)  In  General.— Section  1842(b)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(b))  is  further  amended  by  adding  at  the  end  the 
following  new  paragraph: 

"(14XA)  In  determining  the  reasonable  charge  under  paragraph  (3) 
of  a  physician  for  medical  direction  of  two  or  more  nurse  anes- 
thetists performing,  on  or  after  April  1,  1988,  and  before  January  1, 
1991,  anesthesia  services  in  whole  or  in  part  concurrently,  the 
number  of  base  units  which  may  be  recognized  with  respect  to  such 
medical  direction  for  each  concurrent  procedure  (other  than  cata- 
ract surgery  or  an  iridectomy)  shail  be  reduced  by — 

"(i)  10  percent,  in  the  case  of  medical  direction  of  2  nurse 
anesthetists  concurrently, 

"(ii)  25  percent,  in  the  case  of  medical  direction  of  3  nurse 
anesthetists  concurrently,  and 

"(iii)  40  percent,  in  the  case  of  medical  direction  of  4  nurse 
anesthetists  concurrently. 
"(B)  In  determining  the  reasonable  charge  under  paragraph  (3)  of 
a  physician  for  medical  direction  of  two  or  more  nurse  anesthetists 
performing,  on  or  after  January  1,  1989,  and  before  January  1,  1991, 
anesthesia  services  in  whole  or  in  part  concurrently,  the  number  of 
base  units  which  may  be  recognized  with  respect  to  such  medical 
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direction  for  each  concurrent  cataract  surgery  or  iridectomy  proce- 
dure shall  be  reduced  by  10  percent. 

"(C)  The  Secretary  shall  require  claims  for  physicians'  services  for 
medical  direction  of  nurse  anesthetists  during  the  periods  in  which 
the  provisions  of  subparagraph  (A)  or  (B)  apply  to  indicate  the 
number  of  such  anesthetists  being  medically  directed  concurrently 
at  any  time  during  the  procedure,  the  name  of  each  nurse  anes- 
thetist being  directed,  and  the  type  of  procedure  for  which  the 
services  are  provided.". 

(b)  Development  of  Uniform  Relative  Value  Guide. — The  Sec- 
retary of  Health  and  Human  Services,  in  consultation  with  groups 
representing  physicians  who  furnish  anesthesia  services,  shall  estab- 
lish by  regulation  a  relative  value  guide  for  use  in  all  carrier 
localities  in  making  payment  for  physician  anesthesia  services  fur- 
nished under  part  B  of  title  XVIII  of  the  Social  Security  Act  on  and 
after  January  1,  1989.  Such  guide  shall  be  designed  so  as  to  result  in 
expenditures  under  such  title  for  such  services  in  an  amount  that 
would  not  exceed  the  amount  of  such  expenditures  which  would 
otherwise  occur. 

(c)  Study  of  Prevaiung  Charges  for  Anesthesia  Services. — 
The  Secretary  of  Health  and  Human  Services  shall  conduct  a  study 
of  the  variations  in  conversion  factors  used  by  carriers  under  section 
1842(b)  of  the  Social  Security  Act  to  determine  the  prevailing  charge 
for  anesthesia  services  and  shall  report  the  results  of  the  study  and 
make  recommendations  for  appropriate  adjustments  in  such  factors 
not  later  than  January  1, 1989. 

(d)  GAO  Studies.— (1)  The  (Comptroller  General  shall  conduct  a 
study — 

(A)  to  determine  the  average  anesthesia  times  reported  for 
medicare  reimbursement  purposes, 

(B)  to  verify  those  times  from  patient  medical  records, 

(C)  to  compare  anesthesia  times  to  average  surgical  times,  and 

(D)  to  determine  whether  the  current  payments  for  physician 
supervision  of  nurse  anesthetists  are  excessive. 

The  Comptroller  General  shall  report  to  Congress,  by  not  later  than 
January  1,  1989,  on  such  study  and  in  the  report  include  rec- 
ommendations regarding  the  appropriateness  of  the  anesthesia 
times  recognized  by  medicare  for  reimbursement  purposes  and  rec- 
ommendations regarding  adjustments  of  payments  for  physician 
supervision  of  nurse  anesthetists. 

(2)  The  C>)mptroller  General  shall  conduct  a  study  on  the  impact 
of  the  amendment  made  by  subsection  (a),  and  shall  report  to 
Ck)ngress  on  the  results  of  such  study  by  April  1,  1990. 

SEC.  4049.  FEE  SCHEDULES  FOR  RADIOLOGIST  SERVICES. 

(a)  In  General.— Part  B  of  title  XVIII  of  the  Social  Security  Act  is 
amended — 

(1)  in  section  1833(aXl)  (42  U.S.C.  13951(aXl)),  as  amended  by 
section  4062(cX3)  of  this  subtitle  by  striking  "and"  before  "(I)", 
and  by  adding  at  the  end  the  following  new  clause:  "and  (J)  with 
respect  to  expenses  incurred  for  radiologist  services  (as  defined 
in  section  1834(bX5)),  the  amounts  paid  shall  be  80  percent  of  the 
lesser  of  the  actual  charge  for  the  services  or  the  amount 
provided  under  the  fee  schedule  established  under  section 
1834(b).";  and 
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(2)  by  adding  at  the  end  of  section  1834,  as  subsequently 
inserted  by  section  4062(a)  of  this  subtitle,  the  following  new 
subsection: 

"(b)  Fee  Schedules  for  Radiologist  Services.—  42  USC  I395m. 

"(1)  Development. — The  Secretary  shall  develop— 

"(A)  a  relative  value  scale  to  serve  as  the  basis  for  the 
payment  for  radiologist  services  under  this  part,  and 

"(B)  using  such  scale  and  appropriate  conversion  factors, 
fee  schedules  (on  a  regional,  statewide,  or  carrier  service 
area  basis)  for  payment  for  radiologist  services  under  this 
part,  to  be  implemented  for  such  services  furnished  during 
1989. 

"(2)  Consultation. — In  carrying  out  paragraph  (1),  the  Sec- 
retary shall  regularly  consult  closely  with  the  Physician  Pay- 
ment Review  Commission,  the  American  College  of  Radiology, 
and  other  organizations  representing  physicians  or  suppliers 
who  furnish  radiologist  services  and  shall  share  with  them  the 
data  and  data  analysis  being  used  to  make  the  determinations 
under  paragraph  (1),  including  data  on  variations  in  current 
medicare  payments  by  geographic  area,  and  by  service  and 
physician  specialty. 

"(3)  Considerations. — In  developing  the  relative  value  scale 
and  fee  schedules  under  paragraph  (1),  the  Secretary — 

"(A)  shall  take  into  consideration  variations  in  the  cost  of 
furnishing  such  services  among  geographic  areas  and 
among  different  sites  where  services  are  furnished,  and 
"(B)  may  also  take  into  consideration  such  other  factors 
respecting  the  manner  in  which  physicians  in  different 
specialties  furnish  such  services  as  may  be  appropriate  to 
assure  that  payment  amounts  are  equitable  and  designed  to 
promote  effective  and  efficient  provision  of  radiologist  serv- 
ices by  physicians  in  the  different  specialties. 
"(4)  Savings. — 

"(A)  Budget  neutral  fee  schedules. — The  Secretary 
shall  develop  preliminary  fee  schedules  for  1989,  which  are 
designed  to  result  in  the  same  amount  of  aggregate  pay- 
ments (net  of  any  insurance  and  deductibles  under  section 
1835(aXlXI)  and  1833(b))  for  radiologist  services  furnished  in 
1989  as  would  have  been  made  if  this  subsection  had  not 
been  enacted. 

"(B)  Initial  savings. — The  fee  schedules  established  for 
payment  purposes  under  this  subsection  for  services  fur- 
nished in  1989  shall  be  97  percent  of  the  amounts  permitted 
under  these  ^°  preliminary  fee  schedules  developed  under 
subparagraph  (A). 

"(C)  Subsequent  updating.— Radiologist  services  fur- 
nished in  subsequent  years,  the  fee  schedules  shall  be  the 
schedules  for  the  previous  year  updated  by  the  percentage 
increase  in  the  MEI  (as  defined  in  section  1842(bX4XEXii)) 
for  the  year. 

"(D)  NoNPARTiciPATiNG  PHYSICIANS.— Each  fee  sched- 
ule so  established  shall  provide  that  the  payment  rate 
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recognized  for  nonparticipating  physicians  and  suppliers  is 
equal  to  the  appropriate  percent  (as  defined  in  section 
1842(bX4XAXiv))  of  the  payment  rate  recognized  for  partici- 
pating physicians  and  suppliers. 
"(5)  Limiting  charges  of  nonparticipating  physicians. — 

"(A)  In  general.— In  the  case  of  radiologist  services  fur- 
nished after  January  1,  1989,  for  which  payment  is  made 
under  a  fee  schedule  under  this  subsection,  if  a 
nonparticipating  physician  or  supplier  furnishes  the  service 
to  an  individual  entitled  to  benefits  under  this  part,  the 
physician  or  supplier  may  not  charge  the  individual  more 
than  the  limiting  charge  (as  defined  in  subparagraph  (B)). 

"(B)  Limiting  charge  defined. — In  subparagraph  (A),  the 
term  'limiting  charge'  means,  with  respect  to  a  service 
furnished — 

"(i)  in  1989,  125  percent  of  the  amount  specified  for 
the  service  in  the  appropriate  fee  schedule  established 
under  paragraph  (1), 

"(ii)  in  1990,  120  percent  of  the  amount  specified  for 
the  service  in  the  appropriate  fee  schedule  established 
under  paragraph  (1),  and 

"(iii)  after  1990,  115  percent  of  the  amount  specified 
for  the  service  in  the  appropriate  fee  schedule  estab- 
lished under  paragraph  (1). 
"(C)  Enforcement. — If  a  physician  or  supplier  knowingly 
and  willfully  impx)ses  a  charge  in  violation  of  subparagraph 
(A),  the  Secretary  may  apply  sanctions  against  such  physi- 
cian or  supplier  in  accordance  with  section  1842(jX2). 
"(6)  3  2  Radiologist  services  defined. — For  the  purposes  of 
this  subsection,  section  1833(aXlXI),  and  section  1842(hXlXB), 
the  term  'radiologist  services'  only  includes  radiologic  services 
performed  by,  or  under  the  direction  or  supervision  of,  a 
physician — 

"(A)  who  is  certified,  or  eligible  to  be  certified,  by  the 
American  Board  of  Radiology,  or 

"(B)  for  whom  radiologic  services  account  for  at  least  50 
percent  of  billings  made  under  this  part.", 
(b)  Deadunes  and  Effective  Date.— 

(1)  The  Secretary  of  Health  and  Human  Services  shall  estab- 
lish the  relative  value  scale  and  fee  schedules  for  radiologist 
services  (under  section  1834(b)  of  the  Social  Security  Act)  by  not 
later  than  August  1,  1988,  and  shall  report  to  Congress  on  the 
development  of  such  fee  schedules  not  later  than  August  1, 
1988. 

(2)  The  amendments  made  by  this  section  shall  apply  to 
services  performed  on  or  after  January  1,  1989,  and  until  such 
time  as  the  Secretary  of  Health  and  Human  Services  imple- 
ments physician  fee  schedules  based  on  the  relative  value  scale 
developed  under  section  1845(e)  of  the  Social  Security  Act. 

SEC.  4050.  FEE  SCHEDULES  FOR  PHYSICIAN  PATHOLOGY  SERVICES. 

(a)  In  General.— The  Secretary  of  Health  and  Human  Servipes 
shall  develop — 
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(1)  a  relative  value  scale  to  serve  as  the  basis  for  the  payment 
for  physician  pathology  services  under  part  B  of  title  XVIII  of 
the  Social  Security  Act, 

(2)  using  such  scale  and  appropriate  conversion  factors,  pro- 
pc^ed  fee  schedules  (on  a  regional,  statewide,  or  carrier  service 
area  basis)  for  payment  for  physician  pathology  services  under 
such  part,  that  could  be  implemented  for  such  services  fur- 
nished during  1990,  and 

(3)  an  appropriate  index  to  be  applied  to  updating  such  fee 
schedules  annually  for  physician  pathology  services  furnished 
in  years  after  1990. 

(b)  Consultation.— In  carrying  out  subsection  (a),  the  Secretary 
shall  regularly  consult  closely  with  the  Physician  Payment  Review 
Commission,  the  College  of  American  Pathologists,  and  other 
organizations  representing  physicians  who  furnish  physician  pathol- 
ogy services  and  shall  share  with  them  the  data  and  data  analysis 
being  used  to  make  the  determinations  under  subsection  (a),  inc  lud- 
ing  data  on  variations  in  current  medicare  payments  by  geographic 
area,  and  by  service  and  physician  specialty. 

(c)  Consideration. — In  developing  the  fee  schedules  under  subsec- 
tion (a),  the  Secretary  shall  take  into  consideration  variations  in  the 
cost  of  furnishing  physician  pathology  services  among  geographic 
areas. 

(d)  Report.— The  Secretary  shall  report,  not  later  than  April  1, 
1989,  to  the  Committees  on  Energy  and  Commerce  and  Ways  and 
Means  of  the  House  of  Representatives  and  the  Committee  on 
Finance  of  the  Senate  on  the  relative  value  scale,  fee  schedules,  and 
the  index  developed  under  this  section.  Such  report  shall  include 
recommendations  on  how  to  protect  medicare  beneficiaries  against 
excessive  charges  for  physician  pathology  services  above  the  pay- 
ment amounts  established  by  the  fee  schedules. 

SEC.  4051.  ELIMINATION  OF  MARKUP  FOR  CERTAIN  PURCHASED  SERV- 
ICES. 

(a)  In  General.— Section  1842  of  the  Social  Security  Act  (42  U.S.C.   42  use  I395u. 
1935u)  is  amended  by  adding  at  the  end  the  following  new  subsec- 
tion: 

"(nXD  If  a  physician's  bill  or  a  request  for  payment  for  services 
billed  by  a  physician  includes  a  charge  to  a  patient  for  a  diagnostic 
test  described  in  section  1861(sK3)  (other  than  a  clinical  diagnostic 
laboratory  test)  for  which  payment  does  not  indicate  that  the  billing 
physician  personally  performed  or  supervised  the  performance  of 
the  test  or  that  another  physician  with  whom  the  physician  who 
shares  his  practice  personally  performed  or  supervised  the  test,  the 
amount  payable  with  respect  to  the  test  shall  be  determined  as 
follows: 

"(A)  If  the  bill  or  request  for  payment  indicates  that  the  test 
was  performed  by  a  supplier,  identifies  the  supplier,  and  in- 
dicates the  amount  the  supplier  charged  the  billing  physician, 
payment  for  the  test  (less  the  applicable  deductible  and  coinsur- 
ance amounts)  shall  be  the  actual  acquisition  costs  (net  of  any 

discounts)  or,  if  lower,  the  [  ]  [  ]  [  ]  [  ] 

[  enrolled  under  [  ]  [  ]  [  ]  [  ] 

[  ].^* 

"(B)  If  the  bill  or  request  for  payment  (i)  does  not  indicate  who 
performed  the  test,  or  (ii)  indicates  that  the  test  was  performed 
by  a  supplier  but  does  not  identify  the  supplier  or  include  the 


Copy  not  legible. 
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amount  charged  by  the  supplier,  no  payment  shall  be  made 
under  this  part. 

"(2)  A  physician  may  not  bill  an  individual  enrolled  under  this 
part— 

"(A)  any  amount  other  than  any  applicable  deductible  and 
coinsurance  for  a  diagnostic  test  for  which  payment  is  made 
pursuant  to  paragraph  (IXA),  or 

"(B)  any  amount  for  a  diagnostic  test  for  which  payment  may 
not  be  made  pursuant  to  paragraph  (IXB). 
"(3)  If  a  physician  knowingly  and  willfully  in  repeated  cases  bills 
one  or  more  individuals  in  violation  of  paragraph  (2),  the  Secretary 
may  apply  sanctions  against  such  physician  or  supplier  in  accord- 
ance with  section  1842(jX2).". 

42  use  1395u.  (b)  ADJUSTMENT  IN  MEDICARE  PrEVAIUNG  CHARGES.— 

(1)  Review.— The  Secretary  of  Health  and  Human  Services 
shall  review  payment  levels  under  part  B  of  title  XVIII  of  the 
Social  Security  Act  for  diagnostic  tests  (described  in  section 
1861(sX3)  of  such  Act,  but  excluding  clinical  diagnostic  labora- 
tory tests)  which  are  commonly  performed  by  independent 
suppliers,  sold  as  a  service  to  physicians,  and  billed  by  such 
physicians,  in  order  to  determine  the  reasonableness  of  pay- 
ment amounts  for  such  tests  (and  for  associated  professional 
services  component  of  such  tests).  The  Secretary  may  require 
physicians  and  suppliers  to  provide  such  information  on  the 
purchase  or  sale  price  (net  of  any  discounts)  for  such  tests  as  is 
necessary  to  complete  the  review  and  make  the  adjustments 
under  this  subsection.  The  Secretary  shall  also  review  the 
reasonableness  of  payment  levels  for  comparable  in-office  diag- 
nostic tests. 

(2)  ESTABUSHMENT  OF  REVISED  PAYMENT  SCREENS.— If,  aS  a 

result  of  such  review,  the  Secretary  determines,  after  notice  and 
opportunity  of  at  least  60  days  for  public  comment,  that  the 
current  prevailing  charge  levels  (under  the  third  and  fourth 
sentences  of  section  1842(b)  of  the  Social  Security  Act)  for  any 
such  tests  or  associated  professional  services  are  excessive,  the 
Secretary  shall  establish  such  charge  levels  at  levels  which, 
consistent  with  assuring  that  the  test  is  widely  and  consistently 
available  to  medicare  beneficiaries,  reflect  a  reasonable  price 
Contracts.  for  the  test  without  any  markup.  Alternatively,  the  Secretary, 

pursuant  to  guidelines  published  after  notice  and  opportunity  of 
at  least  60  day^  for  public  comment,  may  delegate  to  carriers 
with  contracts  under  section  1842  of  the  Six^ial  Security  Act  the 
establishment  of  new  prevailing  charge  levels  under  this  para- 
graph. When  such  charge  levels  are  established,  the  provisions 
of  section  1842(jXl)(D)  of  such  Act  shall  apply  in  the  same 
manner  as  they  apply  to  a  reduction  under  section  1842(bX8XA) 
of  such  Act. 

42  use  1395u  (c)  EFFECTIVE  DaTES.— 

note.  (1)  The  amendment  made  by  subsection  (a)  shall  apply  to 

diagnostic  tests  performed  on  or  after  April  1, 1988. 

(2)  The  Secretary  of  Health  and  Human  Services  shall  com- 
plete the  review  and  make  an  appropriate  adjustment  of 
prevailing  charge  levels  under  subsection  (b)  for  items  and 
services  furnish^  no  later  than  January  1, 1989. 


PUBLIC  LAW  100-203— DEC.  22,  1987         101  STAT.  1330-95 

SEC.  4052.  COLLECTION  OF  PAST-DUE  AMOUNTS  OWED  BY  PHYSICIANS 
WHO  BREACHED  CONTRACTS  UNDER  THE  NATIONAL  HEALTH 
SERVICE  CORPS  SCHOLARSHIP  PROGRAM. 

(a)  In  General.— Title  XVIII  of  the  Social  Security  Act,  as  pre- 
viously amended  by  this  subtitle,  is  amended  by  adding  at  the  end 
thereof  the  following  new  section: 

"offset  of  PAYMENTS  TO  PHYSICIANS  TO  COLLECT  PAST-DUE  OBLIGATIONS     42  USC  1395ccc. 
ARISING  FROM  BREACH  OF  SCHOLARSHIP  CONTRACT 

"Sec.  1892.  (a)  In  General.— 

"(IXA)  Subject  to  subparagraph  (B),  the  Secretary  shall  enter 
into  an  agreement  under  this  section  with  any  physician  who, 
by  reason  of  a  breach  of  a  contract  entered  into  by  such 
physician  pursuant  to  the  National  Health  Service  Corps  Schol- 
arship Program,  owes  a  past-due  obligation  to  the  United  States 
(as  defined  in  subsection  (b)). 

"(B)  The  Secretary  shall  not  enter  into  an  agreement  with  a 
physician  under  this  section  to  the  extent — 

"(iXD  the  physician  has  entered  into  a  contract  with  the 
Secretarr  pursuant  to  section  204(aXl)  of  the  Public  Health 
Service  Amendments  of  1987,  and 

"(II)  the  physician  has  fulfilled  or  (as  determined  by  the 
Secretary)  is  fulfilling  the  terms  of  such  contract;  or 

"(ii)  the  liability  of  the  physician  under  such  section 
204(aKl)  has  otherwise  been  relieved  under  such  section;  or 
"(iii)  the  physician  is  performing  such  physician's  service 
obligation  under  a  forbearance  agreement  entered  into  with 
the  Secretary  under  subpart  II  of  part  D  of  title  III  of  the 
Public  Health  Service  Act. 
"(2)  The  agreement  under  this  section  shall  provide  that — 
"(A)  deductions  shall  be  made  from  the  amounts  other- 
wise pavable  to  the  physician  under  this  title,  in  accordance 
with  a  formula  and  schedule  agreed  to  by  the  Secretary  and 
the  physician,  until  such  past-due  obligation  (and  accrued 
interest)  have  been  repaid; 

"(B)  payment  under  this  title  for  services  provided  by 
such  physician  shall  be  made  only  on  an  assignment-related 
basis; 

"(C)  if  the  physician  does  not  provide  services,  for  which 
payment  would  otherwise  be  made  under  this  title,  of  a 
sufficient  quantity  to  maintain  the  offset  collection  accord- 
ing to  the  agreed  upon  formula  and  schedule— 

"(i)  the  Secretary  shall  immediately  inform  the 
Attorney  General,  and  the  Attorney  General  shall 
immediately  commence  an  action  to  recover  the  ful' 
amount  of  the  past-due  obligation,  and 

"(ii)  subject  to  paragraph  (3),  the  Secretary  shall 
immediately  exclude  the  physician  from  the  program 
under  this  title,  until  such  time  as  the  entire  past-due 
obligation  has  been  repaid. 
"(3)  If  the  physician  refuses  to  enter  into  an  agreement  or 
breaches  any  provision  of  the  agreement— 

"(A)  the  Secretary  shall  immediately  inform  the  Attorney 
General,  and  the  Attorney  General  shall  immediately  com- 
mence an  action  to  recover  the  full  amount  of  the  past-due 
obligation,  and 
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"(B)  subject  to  paragraph  (3),  the  Secretary  shall  imme- 
diately exclude  the  physician  from  the  program  under  this 
title,  until  such  time  as  the  entire  past-due  obligation  has 
been  repaid. 

"(4)  The  Secretary  shall  not  bar  a  physician  pursuant  to 
paragraph  (2XCXii)  or  paragraph  (3XB)  if  such  physician  is  a  sole 
community  physician  or  sole  source  of  essential  specialized 
services  in  a  community. 
"(b)  Past-Due  Obugation.— For  purposes  of  this  section,  a  past- 
due  obligation  is  any  amount — 

"(1)  owed  by  a  physician  to  the  United  States  by  reason  of  a 
breach  of  a  scholarship  contract  under  section  338E  of  the 
Public  Health  Service  Act,  and 

"(2)  which  has  not  been  paid  by  the  deadline  established  by 
the  Secretary  pursuant  to  section  338E  of  the  Public  Health 
Service  Act,  and  has  not  been  canceled,  waived,  or  suspended  by 
the  Secretary  pursuant  to  such  section. 
"(c)  Collection  Under  This  Section  Shall  Not  Be  Exclusive.— 
This  section  shall  not  preclude  the  United  States  from  applying 
other  provisions  of  law  otherwise  applicable  to  the  collection  of 
obligations  owed  to  the  United  States,  including  (but  not  limited  to) 
the  use  of  tax  refund  offsets  pursuant  to  section  3720 A  of  title  31, 
United  States  Code,  and  the  application  of  other  procedures  pro- 
vided under  chapter  37  of  title  31,  United  States  Code. 

"(d)  Collection  From  Providers  and  Health  Maintenance 
Organizations.— 

"(1)  In  the  case  of  a  physician  who  owes  a  past-due  obligation, 
and  who  is  an  employee  of,  or  affiliated  by  a  medical  services 
agreement  with,  a  provider  having  an  £^eement  under  section 
1866  or  a  health  maintenance  organization  or  competitive  medi- 
cal plan  having  a  contract  under  section  1833  or  section  1876, 
the  Secretary  shall  deduct  the  amounts  of  such  past-due  obliga- 
tion from  amounts  otherwise  payable  under  this  title  to  such 
provider,  organization,  or  plan. 

"(2)  Deductions  shall  be  in  accordance  with  a  formula  and 
schedule  agreed  to  by  the  Secretary,  the  physician  and  the 
provider,  organization,  or  plan.  The  deductions  shall  be  made 
from  the  amounts  otherwise  payable  to  the  physician  under  this 
title  as  long  as  the  physician  continued  to  be  employed  or 
affiliated  by  a  medical  services  agreement. 

"(3)  Such  deduction  shall  not  be  made  until  6  months  after 
the  Secretary  notifies  the  provider,  organization,  or  plan  of  the 
amount  to  be  deducted  and  the  particular  physicians  to  whom 
the  deductions  are  attributable. 

"(4)  A  deduction  made  under  this  subsection  shall  relieve  the 
physician  of  the  obligation  (to  the  extent  of  the  amount  col- 
lected) to  the  United  States,  but  the  provider,  organization,  or 
plan  shall  have  a  right  of  action  to  collect  from  such  physician 
the  amount  deducted  pursuant  to  this  subsection  (including 
accumulated  interest). 

"(5)  No  deduction  shall  be  made  under  this  subsection  if, 
within  the  6-month  period  after  notice  is  given  to  the  provider, 
organization,  or  plan,  the  physician  pays  the  past-due  obliga- 
tion, or  ceases  to  be  employed  by  the  provider,  organization,  or 
plan. 

"(6)  The  Secretary  shall  also  apply  the  provisions  of  this 
subsection  in  the  case  of  a  physician  who  is  a  member  of  a  group 
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practice,  if  such  group  practice  submits  bills  under  this  program 

as  a  group,  rather  than  by  individual  physicians. 
"(e)  Transfer  From  Trust  Funds. — Amounts  equal  to  the 
amounts  deducted  pursuant  to  this  section  shall  be  transferred  from 
the  Trust  Fund  from  which  the  payment  to  the  physician,  provider, 
or  other  entity  would  otherwise  have  been  made,  to  the  general  fund 
in  the  Treasury,  and  shall  be  credited  as  payment  of  the  past-due 
obligation  of  the  physician  from  whom  (or  with  respect  to  whom)  the 
deduction  was  made.". 

(b)  CONFORMING  Reference.— Section  338E(bXl)  of  the  Public 
Health  Service  Act  (42  U.S.C.  254o(bXl))  is  amended  by  adding  at  the 
end  thereof  the  following  new  sentence:  "Amounts  not  paid  within 
such  period  shall  be  subject  to  collection  through  deductions  in 
Medicare  payments  pursuant  to  section  1892  of  the  Social  Security 
Act.". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  42  USC  l395ccc 
be  effective  on  the  date  of  the  enactment  of  this  Act.  not®. 

SEC.  4052.  ELIMINATION  OF  1975  FLOOR  FOR  PREVAILING  PHYSICIAN 
CHARGES. 

(a)  In  General.— Section  1842(bX3)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(bX3))  is  amended  by  striking  the  next-to-last  sentence 
(which  begins  "Notwithstanding  the  provisions  of). 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a)  42  USC  l395u 
shall  apply  to  payment  for  services  furnished  on  or  after  January  1,  "o*®- 

1988. 

SEC.  4053.  APPLICATION  OF  MAXIMUM  ALLOWABLE  ACTUAL  CHARGE 
(MAAC). 

(a)  Appucation  on  Individual  Charge  Basis.— Section  1842(jXl) 
of  the  Social  Security  Act  (42  U.S.C.  1395u(jXl))  is  amended— 

(1)  in  the  first  sentence  of  subparagraph  (BXi),  by  striking 
"each  such  physician's  actual  charges"  and  inserting  "the 
actual  charges  of  each  such  physician"; 

(2)  in  the  second  sentence  of  subparagraph  (BXi),  by  striking 
"for  such  a  service  a  physician's  actual  charge  (as  defined  in 
subparagraph  (CXvi)"  and  inserting  "on  a  repeated  basis  for 
such  a  service  an  actual  charge";  and 

(3)  in  subparagraph  (CXvi),  by  striking  "and  subparagraph 
(B)". 

(b)  Adjustment. — In  the  case  of  a  physician  who  did  not  have   42  USC  l395u 
actual  charges  under  title  XVIII  of  the  Social  Security  Act  for  a 
procedure  in  the  calendar  quarter  beginning  on  April  1,  1984,  but 

who  establishes  to  the  satisfaction  of  a  carrier  that  he  or  she  had 
actual  charges  (whether  under  such  title  or  otherwise)  for  the 
procedure  performed  prior  to  June  30,  1984,  the  carrier  shall  com- 
pute the  maximum  allowable  actual  charge  under  section  1842(j)  of 
the  Social  Security  Act  for  such  procedure  performed  by  such 
physician  in  1988  based  on  such  physician's  actual  charges  for  the 
procedure. 

(c)  Effective  Date.— The  amendment  made  by  subsection  (a)  shall  42  USC  l396u 
apply  to  charges  imposed  for  services  furnished  on  or  after  April  1, 

1988. 
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42  use  1395/  SEC.  4054.  APPLYING  COPAYMENT  AND  DEDUCTIBLE  TO  CERTAIN  OUT- 
note.  PATIENT  PHYSICIANS*  SERVICES. 

Notwithstanding  any  other  provision  of  law,  payment  under  part 
B  of  title  XVIII  of  the  Social  Security  Act  for  physicians*  services 
sj)ecifled  in  section  1833(iXl)  of  such  Act  and  furnished  on  or  after 
April  1,  1988,  in  an  ambulatory  surgical  center  or  hospital  out- 
patient department  on  an  assignment-related  basis  shall  be  subject 
to  the  deductible  under  section  1833(b)  of  such  Act  and  20  percent 
coinsurance. 

SEC.  4055.  PHYSICIAN  PAYMENT  STUDIES. 
42  use  1395u  (a)  DEFINITIONS  OF  MeDICAL  AND  SURGICAL  PROCEDURES.— 

note.  (1)  Report  on  variations  in  carrier  payment  practice.— 

The  Secretary  of  Health  and  Human  Services  (in  this  section 
referred  to  as  the  "Secretary")  shall  conduct  a  study  of  vari- 
ations in  payment  practices  for  physicians'  services  among  the 
different  carriers  under  section  1842  of  the  Social  Security  Act. 
Such  study  shall  examine  carrier  variations  in  the  services 
included  in  global  fees  and  pre-  and  p>ost-operative  services 
included  in  payment  for  the  operation.  The  Secretary  shall 
report  to  (Congress  on  such  study  by  not  later  than  May  1,  1988. 

(2)  Uniform  definitions  of  procedures  for  payment  pur- 
poses.— The  Secretary  shall  develop,  in  consultation  with  appro- 
priate national  medical  specialty  societies  and  by  not  later  than 
July  1,  1989,  uniform  definitions  of  physicians'  services  (includ- 
ing appropriate  classification  scheme  for  procedures)  which 
could  serve  as  the  basis  for  making  payments  for  such  services 
under  part  B  of  title  XVIII  of  the  Social  Security  Act.  In 
developing  such  list,  to  the  extent  practicable — 

(A)  ancillary  services  commonly  performed  in  conjunction 
with  a  major  procedure  would  be  included  with  the  major 
procedure; 

(B)  pre-  and  post-procedure  services  would  be  included  in 
the  procedure;  and 

(C)  similar  procedures  would  be  listed  together  if  the 
procedures  are  similar  in  resource  requirements. 

(b)  Expansion  of  Relative  Value  Scale  (RVS)  Study.— 

(1)  Additional  services.— The  Secretary  shall  expand  the 
study  being  conducted,  under  section  1845(e)  of  the  Social  Secu- 
rity Act,  to  develop  a  relative  value  scale  for  physicians'  services 
to  include  physicians'  services  in  the  fields  of  cardiology,  der- 
matology, emergency  medicine,  gastroenterology,  hematology, 
infectious  disease,  nephrology,  neurology,  neurosurgery,  nuclear 
medicine,  oncology,  physical  medicine  and  rehabilitation,  plas- 
tic surgery,  pulmonarv  medicine,  and  radiation  therapy,  and  for 
physicians  who  specialize  in  osteopathic  procedures. 

(2)  No  DELAY  IN  CURRENT  STUDY. — The  expansion  under  para- 
graph (1)  shall  not  be  conducted  in  a  manner  that  delays  the 
completion  of  the  current  study  or  the  report  to  Congress 

Reports.  required  under  section  1845(eX3)  of  the  Social  Security  Act.  The 

Secretary  shall  report  to  CJongress  on  the  services  described  in 
paragraph  (1)  by  not  later  than  October  1, 1989. 

Reports.  (3)  PROMPT  SUBMITTAL  OF  STUDY  RESULTS  TO  PHYSICIAN  PAY- 

MENT REVIEW  COMMISSION. — The  Secretary  shall  submit  to  the 
Physician  Payment  Review  (Commission  a  copy  of  any  report 
submitted  to  the  Secretary  pursuant  to  a  cooj)erative  agreement 
in  the  fulfillment  of  the  requirement  of  section  1845(e)  of  such 
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Act,  with  all  relevant  supporting  data  (including  survey  data, 
analytic  data  files,  and  file  documentation),  by  no  later  than  30 
days  after  the  date  the  final  report  is  received  by  the  Secretary. 
Kc)  Other  Physician  Payment  Studies.— 

(1)  Fee  schedule  implementation.— The  Secretary  shall  con- 
duct a  study  of  changes  in  the  payment  system  for  physicians' 
services,  under  part  B  of  title  XVIII  of  the  Social  Security  Act, 
that  would  be  required  for  the  implementation  of  a  national  fee 
schedule  for  such  services  furnished  on  or  after  January  1, 1990. 
Such  study  shall  identify  any  major  technical  problems  related 
to  such  implementation  and  recommendations  on  ways  in  which 
to  address  such  problems.  The  Secretary  shall  report  to  the 
Congress  on  such  study  by  not  later  than  July  1, 1989. 

(2)  Volume  and  intensity  of  physician  services.— The  Sec- 
retary shall  conduct  a  study  of  issues  relating  to  the  volume  and 
intensity  of  physicians'  services  under  part  B  of  title  XVIII  of 
the  Social  Security  Act,  including — 

(A)  historical  trends  with  regard  to  increases  in  the 
volume  and  intensity  of  physicians'  services  furnished  on  a 
per  enrollee  basis  (with  appropriate  adjustments  to  account 
for  changes  in  the  demographic  composition  of  the  medi- 
care population); 

(B)  geographic  variations  in  volume  and  intensity  in 
physicians'  services; 

(C)  an  analysis  of  the  effectiveness  of  methods  currently 
used  under  such  part  to  ensure  that  payments  under  such 
part  are  made  only  for  services  which  are  medically 
necessary; 

(D)  the  development  and  analysis  of  alternative  methods 
to  control  the  volume  of  services;  and 

(E)  the  impact  of  the  implementation  of  the  relative  value 
scale  developed  under  section  1845(e)  of  such  Act  on  the 
volume  and  intensity  of  physicians'  services. 

The  Secretary  shall  submit  to  (ingress  an  interim  report  on 
such  study  not  later  than  May  1,  1988,  and  a  final  report  on 
such  study  not  later  than  May  1, 1989. 

(3)  Survey  of  out-of-pocket  costs  of  medicare  beneficiaries 
FOR  health  care  SERVICES.— The  Secretary  shall  conduct  a 
survey  to  determine  the  distribution  of— 

(A)  the  liabilities  and  expenditures  for  health  care  serv- 
ices of  individuals  entitled  to  benefits  under  title  XVIII  of 
the  Social  Security  Act,  including  liabilities  for  charges  (not 
paid  on  an  assignment-related  basis)  in  excess  of  the  reason- 
able charge  recognized,  and 

(B)  the  collection  rates  among  different  classes  of  physi- 
cians for  such  liabilities,  including  collection  rates  for  re- 
quired coinsurance  and  for  charges  (not  paid  on  an  assign- 
ment-related basis)  in  excess  of  the  reasonable  charge  recog- 
nized. 

The  Secretary  shall  report  to  Congress  on  such  study  by  not 
later  than  July  1, 1990. 
(d)  Study  of  Payment  for  Chemotherapy  in  Physicians' 
Offices.— 

(1)  In  general.— The  Secretary  shall  study  ways  of  modifying 
part  B  of  title  XVIII  of  the  Social  Security  Act  to  permit 
adequate  payment  under  such  part  for  the  costs  associated  with 
providing  chemotherapy  to  cancer  patients  in  physicians'  of- 
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fices.  The  study  shall  be  performed  in  consultation  with  physi- 
cians and  other  health  care  providers  who  are  experts  in  cancer 
therapy  and  with  representation  of  health  insurers  who  have 
experience  in  these  payment  issues. 

(2)  Report.— The  Secretary  shall  report  to  Congress  on  the 
results  of  the  study  by  not  later  than  April  1, 1989. 

Subpart  B— Provisions  Relating  to  Payments  for  Other 

Services 

2  use  902  note.     SEC,  4061.  EXTENSION  OF  REDUCTION  FOR  OTHER  PART  B  ITEMS  AND 
SERVICES  PAYMENTS  UNDER  SEQUESTER  ORDER. 

Notwithstanding  any  other  provision  of  law  (including  any  other 
provision  of  this  Act),  the  reductions  in  the  amount  of  payments 
required  under  title  XVIII  of  the  Social  Security  Act  made  by  the 
final  sequester  order  issued  by  the  President  on  November  20,  1987, 
pursuant  to  section  252(b)  of  the  Balanced  Budget  Emergency  Deficit 
Control  Act  of  1985  shall  continue  to  be  effective  (as  provided  by 
sections  252(aX4XB)  and  256(dX2)  of  such  Act)  through  March  31, 
1988,  with  respect  to  payments  for  all  items  and  services  (other  than 
physicians'  services)  under  part  B  of  such  title. 

SEC.  4062.  PAYMENTS  FOR  DURABLE  MEDICAL  EQUIPMENT,  PROSTHETIC 
DEVICES,  ORTHOTICS,  AND  PROSTHETICS. 

42  use  i395u        (a)  1-Year  Freeze  on  Charge  Limitations.— 

note  (1)  In  general.— In  imposing  limitations  on  allowable  charges 

for  items  and  services  (other  than  physicians'  services)  fur- 
nished in  1988  under  part  B  of  title  XVIII  of  such  Act  and  for 
which  payment  is  made  on  the  basis  of  the  reasonable  charge 
for  the  item  or  service,  the  Secretary  of  Health  and  Human 
Services  shall  not  impose  any  limitation  at  a  level  higher  than 
the  same  level  as  was  in  effect  in  December  1987. 

(2)  Transition.— The  provisions  of  section  4041(aX2)  (other 
than  subparagraph  (D)  thereoO  of  this  subtitle  shall  apply  to 
suppliers  of  items  and  services  described  in  paragraph  (1),  and 
directories  of  participating  suppliers  of  such  items  and  services, 
in  the  same  manner  as  such  section  applies  to  physicians  fur- 
nishing physicians'  services,  and  directories  of  participating 
physicians. 

(b)  Amount  and  Frequency  of  Payment  for  Durable  Medical 
Equipment,  Prosthetic  Devices,  Orthotics,  and  Prosthetics.— 
Part  B  of  title  XVIII  of  the  Social  Security  Act  is  amended  by 
inserting  after  section  1833  the  following  new  section: 

"special  payment  rules  for  PARTICULAR  SERVICES 

42  use  1395m.  "SeC.  1834.  (a)  PAYMENT  FOR  DURABLE  MeDICAL  EQUIPMENT,  PROS- 

THETIC Devices,  Orthotics,  and  Prosthetics.— 
"(1)  General  rule  for  payment.— 

"(A)  In  general.— With  respect  to  a  covered  item  (as 
defined  in  paragraph  (13))  for  which  payment  is  determined 
under  this  subsection,  payment  shall  be  made  in  the  fre- 
quency specified  in  paragraphs  (2)  through  (7)  and  in  an 
amount  equal  to  80  percent  of  the  payment  basis  described 
in  subpars^aph  (B). 

"(B)  Payment  basis.— The  payment  basis  described  in 
this  subparagraph  is  the  lesser  of— 
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"(i)  the  actual  charge  for  the  item,  or 
"(ii)  the  payment  amount  recognized  under  para- 
graphs (2)  through  (7)  of  this  subsection  for  the  item; 
except  that  clause  (i)  shall  not  apply  if  the  covered  item  is 
furnished  by  a  public  home  health  agency  (or  by  another 
home  health  agency  which  demonstrates  to  the  satisfaction 
of  the  Secretary  that  a  significant  portion  of  its  patients  are 
low  income)  free  of  charge  or  at  nominal  charges  to  the 
public. 

"(C)  Exclusive  payment  rule.— This  subsection  shall 
constitute  the  exclusive  provision  of  this  title  for  payment 
for  covered  items  under  this  part. 
"(2)  Payment  for  inexpensive  and  other  routinely  pur- 
chased DURABLE  MEDICAL  EQUIPMENT.— 

"(A)  In  GENERAL.— Payment  for  an  item  of  durable  medi- 
cal equipment  (as  defined  in  paragraph  (13XA)) — 

"(i)  the  purchase  price  of  which  does  not  exceed  $150, 

or 

"(ii)  which  the  Secretary  determines  is  acquired  at 
least  75  percent  of  the  time  by  purchase, 
shall  be  made  on  a  rental  basis  or  in  a  lump-sum  amount 
for  the  purchase  of  the  item.  The  payment  amount  recog- 
nized for  purchase  or  rental  of  such  equipment  is  the 
amount  specified  in  subparagraph  (B)  for  purchase  or 
rental,  except  that  the  total  amount  of  rental  payments 
with  respect  to  an  item  may  not  exceed  the  payment 
amount  specified  in  subparagraph  (B)  with  respect  to  the 
purchase  of  the  item. 

"(B)  Payment  amount.— For  purposes  of  subparagraph 
(A),  the  amount  specified  in  this  subparagraph,  with  respect 
to  the  purchase  or  rental  of  an  item  furnished  in  a  carrier 
service  area — 

"(i)  in  1989  is  the  average  allowed  charge  in  the  area 
for  the  purchase  or  rental,  respectively,  of  the  item  for 
the  12-month  period  ending  on  June  30, 1987,  increased 
by  the  percentage  increase  in  the  consumer  price  index 
for  all  urban  consumers  (U.S.  city  average)  for  the  6- 
month  period  ending  with  December  1987;  or 

"(ii)  in  a  subsequent  year,  is  the  amount  specified  in 
this  subparagraph  for  the  preceding  year  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  June  of  that  preceding  year. 
"(3)  Payment  for  items  requiring  frequent  and  substan- 
tial SERVICING.— 

"(A)  In  GENERAL.— Payment  for  a  covered  item  (such  as 
ventilators  ,  aspirators,  IPPB  machines,  and  nebulizers)  for 
which  there  must  be  frequent  and  substantial  servicing  in 
order  to  avoid  risk  to  the  patient's  health  shall  be  made  on 
a  monthly  basis  for  the  rental  of  the  item  and  the  amount 
recognized  is  the  amount  specified  in  subparagraph  (B). 

"(B)  Payment  amount.— For  purposes  of  subparagraph 
(A),  the  amount  specified  in  this  subparagraph,  with  respect 
to  an  item  or  device  furnished  in  a  carrier  service  area — 
"(i)  in  1989  is  the  average  allowable  charge  in  the 
area  for  the  rental  of  the  item  or  device  for  the  12- 
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month  period  ending  with  June  1987,^3  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  6-month 
period  ending  with  December  1987;  or 

"(ii)  in  a  subsequent  year,  is  the  amount  specified  in 
this  subparagraph  for  the  preceding  year  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  June  of  that  preceding  year. 
"(4)  Payment  for  certain  customized  items. — Payment  with 
respect  to  a  covered  item  that  is  uniquely  constructed  or 
substantially  modified  to  meet  the  specific  needs  of  an  individ- 
ual patient  shall  be  made  in  a  lump-sum      amount  for  the 
purchase  of  the  item  in  a  payment  amount  based  upon  the 
carrier's  individual  consideration  for  that  item,  and  for  the 
reasonable  and  necessary  maintenance  and  service  for  parts 
and  labor  not  covered  by  the  supplier's  or  manufacturer's  war- 
ranty, when  necessary  during  the  period  of  medical  need,  and 
the  amount  recognized  for  such  maintenance  and  service  shall 
be  paid  on  a  lump-sum,  as  needed  basis  based  upon  the  carrier's 
individual  consideration  for  that  item. 
"(5)  Payment  for  oxygen  and  oxygen  equipment.— 

"(A)  In  general. — Payment  for  oxygen  and  oxygen 
equipment  shall  be  made  on  a  monthly  basis  in  the  monthly 
payment  amount  recognized  under  paragraph  (9)  for  oxygen 
and  oxygen  equipment  (other  than  portable  oxygen  equip- 
ment), subject  to  subparagraphs  (B)  and  (C). 

"(B)  Add-on  for  portable  oxygen  equipment. — When 
portable  oxygen  equipment  is  used,  but  subject  to  subpara- 
graph (D),  the  payment  amount  recognized  under  subpara- 
graph (A)  shall  be  increased  by  the  monthly  payment 
amount  recognized  under  paragraph  (9)  for  portable  oxygen 
equipment. 

"(C)  Volume  adjustment.— When  the  attending  physi- 
cian prescribes  an  oxygen  flow  rate — 

"(i)  exceeding  4  liters  per  minute,  the  payment 
amount  recognized  under  subparagraph  (A),  subject  to 
subparagraph  (D),  shall  be  increased  by  50  percent,  or 
"(ii)  of  less  than  1  liter  per  minute,  the  payment 
amount  recognized  under  subparagraph  (A)  shall  be 
decreased  by  50  percent. 
"(D)  Limit  on  adjustment. — When  portable  oxygen 
equipment  is  used  and  the  attending  physician  prescribes 
an  oxygen  flow  rate  exceeding  4  liters  per  minute,  there 
shall  only  be  an  increase  under  either  subparagraph  (B)  or 
(C),  whichever  increase  is  larger,  and  not  under  both  such 
subparagraphs. 

"(6)  Payment  for  other  covered  items  (other  than  dur- 
able medical  equipment). — Payment  for  other  covered  items 
(other  than  durable  medical  equipment  and  other  covered  items 
described  in  paragraph  (3),  (4),  or  (5))  shall  be  made  in  a  lump- 
sum amount  for  the  purchase  of  the  item  in  the  amount  of  the 
purchase  price  recognized  under  paragraph  (8). 


»»  Copy  read  "June,  1987.". 
**  Copy  read  "lump  sum". 
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"(7)  Payment  for  other  items  of  durable  medical  equip- 
ment.— 

"(A)  In  general.— In  the  case  of  an  item  of  durable 
medical  equipment  not  described  in  paragraphs  (2)  through 
(6)- 

"(i)  payment  shall  be  made  on  a  monthly  basis  for  the 
rental  of  such  item  during  the  period  of  medical  need 
(but  payments  under  this  subparagraph  may  not 
extend  over  a  period  of  continuous  use  of  longer  than 
15  months),  and,  subject  to  subparagraph  (B),  the 
amount  recognized  for  each  such  month  is  10  percent  of 
the  purchase  price  recognized  under  paragraph  (8)  with 
respect  to  the  item; 

(ii)  during  the  succeeding  6-month  period  of  medical 
need,  no  payment  shall  be  made  for  rental  or  servicing 
of  the  item;  and 

"(iii)  during  the  first  month  of  each  succeeding  6- 
month  period  of  medical  need,  a  service  and  mainte- 
nance payment  may  be  made  (for  parts  and  labor  not 
covered  by  the  supplier's  or  manufacturer's  warranty, 
as  determined  by  the  Secretary  to  be  appropriate  for 
the  particular  type  of  durable  medical  equipment)  and 
the  amount  recognized  for  each  such  6-month  period  is 
the  lower  of  (I)  a  reasonable  and  necessary  mainte- 
nance and  servicing  fee  established  bv  the  carrier,  or 
(II)  10  percent  of  the  total  of  the  purchase  price  recog- 
nized under  paragraph  (8)  with  respect  to  the  item. 
The  Secretary  shall  determine  the  meaning  of  the  term 
'continuous'  in  subparagraph  (A). 
"(B)  Range  for  rental  amounts.— 

"(i)  For  1989.— For  items  furnished  during  1989,  the 
payment  amount  recognized  under  subparagraph  (AXi) 
shall  not  be  more  than  115  percent,  and  shall  not  be 
less  than  85  percent,  of  the  prevailing  charge  estab- 
lished for  rental  of  the  item  January  1987,  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  6-month 

period  ending  with  December  [  ].^** 

"(ii)  For  1990.— For  items  furnished  during  1990,  the 
payment  amount  recognized  under  subparagraph  (AXi) 
shall  not  be  more  than  the  maximum  amount  estab- 
lished under  clause  (i),  and  shall  not  be  less  than  the 
minimum  amount  established  under  such  clause,  for 
1989,  each  such  amount  increased  by  the  percentage 
increase  in  the  consumer  price  index  for  all  urban 
consumers  (U.S.  city  average)  for  the  12-month  peri 
ending  with  June  1989. 
"(8)  Purchase  price  recognized  for  miscellaneous  devices 
AND  ITEMS. — For  purposes  of  paragraphs  (6)  and  (7),  the  amount 
that  is  recognized  under  this  paragraph  as  the  purchase  price 
for  a  covered  item  is  the  amount  described  in  subparagraph  (C) 
of  this  paragraph,  determined  as  follows: 

(A)  (Computation  of  local  purchase  price.— Each  car- 
rier under  section  1842  shall  compute  a  base  local  purchase 
price  for  the  item  as  follows: 

"(i)  The  carrier  shall  compute  a  base  local  purchase 
price,  for  each  item  described — 
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"(I)  in  paragraph  (6)  equal  to  the  average  allow- 
able charge  in  the  locality  for  the  purchase  of  the 
item  for  the  12-month  period  ending  with  June 
1987,  or 

"(II)  in  paragraph  (7)  equal  to  the  average  of  the 
purchase  prices  on  the  claims  submitted  on  an 
assignment-related  basis  for  the  unused  item  sup- 
plied during  the  6-month  period  ending  with 
December  1986. 
"(ii)  The  carrier  shall  compute  a  local  purchase  price, 
with  respect  to  the  furnishing  of  each  particular  item— 
"(I)  in  1989,  equal  to  the  base  local  purchase 
price  computed  under  clause  (i)  increased  by  the 
percentage  increase  in  the  consumer  price  index 
for  all  urban  consumers  (U.S.  city  average)  for  the 
6-month  period  ending  with  December  1987,  or 
"(II)  in  1990,  1991,  or  1992,  equal  to  the  local 
purchase  price  computed  under  this  clause  for  the 
previous  year  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all  urban  con- 
sumers (U.S.  city  average)  for  the  12-month  period 
ending  with  June  of  the  previous  year. 
"(B)  Computation  of  regional  purchase  price.— With 
respect  to  the  furnishing  of  a  particular  item  in  each  region 
(as  defined  in  section  1886(dX2XD)),  the  Secretary  shall 
compute  a  regional  purchase  price — 

"(i)  for  1991,  and  for  1992,  equal  to  the  average 
(weighted  by  relative  volume  of  all  claims  among  car- 
riers) of  the  local  purchase  prices  for  the  carriers  in  the 
region  computed  under  subparagraph  (AXiiXII)  for  the 
year,  and 

"(ii)  for  each  subsequent  year,  equal  to  the  regional 
purchase  price  computed  under  th^s  subparagraph  for 
the  previous  year  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all  urban  consumers 
(U.S.  city  average)  for  the  12-month  period  ending  with 
June  of  the  previous  year. 
"(C)  F*URCHASE  price  RECOGNIZED.— For  purposes  of  para- 
graphs (6)  and  (7)  and  subject  to  subparagraph  (D),  the 
amount  that  is  recognized  under  this  paragraph  as  the 
purchase  price  for  each  item  furnished — 

"(i)  in  1989  or  1990,  is  100  percent  of  the  local  pur- 
chase price  computed  under  subparagraph  (AXiiXD; 

"(ii)  in  1991,  is  the  sum  of  (I)  75  percent  of  the  local 
purchase  price  computed  under  subparagraph  (AXii)(II) 
for  1991,  and  (II)  25  percent  of  the  regional  purchase 
price  computed  under  subparagraph  (B)  for  1991; 

"(iii)  in  1992,  is  the  sum  of  (I)  50  percent  of  the  local 
purchase  price  computed  under  subparagraph  (AXiiXII) 
for  1992,  and  (II)  50  percent  of  the  regional  purchase 
price  computed  under  subparagraph  (B)  for  1992;  and 

"(iv)  in  1993  or  a  subsequent  year,  is  the  regional 
purchase  price  computed  under  subparagraph  (B)  for 
that  year. 

"(D)  Range  on  amount  recognized.— The  amount  that  is 
recognized  under  subparagraph  (C)  as  the  purchase  price 
for  an  item  furnished — 
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"(i)  in  1991,  may  not  exceed  130  percent,  and  may  not 
be  lower  than  80  percent,  of  the  average  of  the  pur- 
chase prices  recognized  under  such  subparagraph  for 
all  the  carrier  service  areas  in  the  United  States  in  that 
year;  and 

"(ii)  in  a  subsequent  year,  may  not  exceed  125  per- 
cent, and  may  not  be  lower  than  85  percent,  of  the 
average  of  the  purchase  prices  recognized  under  such 
subparagraph  for  all  the  carrier  service  areas  in  the 
United  States  in  that  year. 
"(9)  Monthly  payment  amount  recognized  with  respect  to 
OXYGEN  AND  OXYGEN  EQUIPMENT. — For  purposes  of  paragraph 
(5),  the  amount  that  is  recognized  under  this  paragraph  for 
payment  for  oxygen  and  oxygen  equipment  is  the  monthly 
payment  amount  described  in  subparagraph  (C)  of  this  para- 
graph. Such  amount  shall  be  computed  separately  (i)  for  all 
items  of  oxygen  and  oxygen  equipment  (other  than  portable 
oxygen  equipment)  and  (ii)  for  portable  oxygen  equipment  (each 
such  group  referred  to  in  this  paragraph  as  an  'item  ). 

"(A)  Computation  of  local  monthly  payment  rate. — 
Each  carrier  under  this  section  shall  compute  a  base  local 
payment  rate  for  each  item  as  follows: 

"(i)  The  carrier  shall  compute  a  base  local  average 
monthly  payment  rate  per  beneficiary  as  an  amount 
equal  to  (I)  the  total  reasonable  charges  for  the  item 
during  the  12-month  period  ending  with  December 
1986,  divided  by  (II)  the  total  number  of  months  for  all 
beneficiaries  receiving  the  item  in  the  area  during  the 
12-month  period  for  which  the  carrier  made  payment 
for  the  item  under  this  title. 

"(ii)  The  carrier  shall  compute  a  local  average 
monthly  pajmient  rate  for  the  item  applicable — 

'XI)  to  1989,  equal  to  95  percent  of  the  base  local 
average  monthly  payment  rate  computed  under 
clause  (i)  for  the  item  increased  by  the  percentage 
increase  in  the  consumer  price  index  for  all  urban 
consumers  (U.S.  city  average)  for  the  12-month 
period  ending  with  December  1987,  or 

"(II)  to  1990  and  to  1991,  equal  to  the  local 
average  monthly  payment  rate  computed  under 
this  clause  for  the  item  for  the  previous  year  in- 
creased  by   the    percentage    increase    in  the 
consumer  price  index  for  all  urban  consumers  (U.S. 
city  average)  for  the  12-month  period  ending  with 
June  of  the  previous  year. 
"(B)  Computation  of  regional  monthly  payment 
rate. — With  respect  to  the  furnishing  of  an  item  in  each 
region  (as  defined  in  section  1886(dX2XD)),  the  Secretory 
shall  compute  a  regional  monthly  payment  rate — 

"(i)  for  1991,  and  1992,  equal  to  the  average  (weighted 
by  relative  volume  of  all  claims  among  carriers)  of  the 
local  monthly  payment  rates  for  the  carriers  in  the 
region  computed  under  subparagraph  (AXiiXII)  for  the 
year,  and 

"(ii)  for  each  subsequent  year,  equal  to  the  regional 
monthlv  payment  rates  computed  under  this  subpara- 
graph for  the  previous  year  increased  by  the  percent- 
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age  increase  in  the  consumer  price  index  for  all  urban 
consumers  (U.S.  city  average)  for  the  12-month  period 
ending  with  June  of  the  previous  year. 
"(C)  Monthly  payment  amount  recognized.— For  pur- 
poses of  paragraph  (5),  the  amount  that  is  recognized  under 
this  paragraph  as  the  base  monthly  payment  amount  for 
each  item  furnished — 

"(i)  in  1989  and  in  1990,  is  100  percent  of  the  local 
average  monthly  payment  rate  computed  under 
subparagraph  (AXiiXD  for  the  item; 

"(ii)  in  1991,  is  the  sum  of  (I)  75  percent  of  the  local 
average  monthly  payment  rate  computed  under 
subparagraph  (AXiiXII)  for  the  item  for  1991,  and  (II)  25 
percent  of  the  regional  monthly  payment  rate  com- 
puted under  subparagraph  (BXi)  for  the  item  for  1991; 

"(iii)  in  1992,  is  the  sum  of  (I)  50  percent  of  the  local 
average  monthly  payment  rate  computed  under 
subparagraph  (AXiiXH)  for  the  item  for  1992,  and  (II)  50 
percent  of  the  regional  monthly  payment  rate  com- 
puted under  subparagraph  (BXi)  for  the  item  for  1992; 
and 

"(iv)  in  a  subsequent  year,  is  the  regional  monthly 
payment  rate  computed  under  subparagraph  (B)  for  the 
item  for  that  year. 
"(D)  Range  on  amount  recognized.— The  amount  that  is 
recognized  under  subparagraph  (C)  as  the  base  monthly 
payment  amount  for  an  item  furnished — 

"(i)  in  1991,  may  not  exceed  130  percent,  and  may  not 
be  lower  than  80  percent,  of  the  average  of  the  base 
monthly  payment  amounts  recognized  under  such 
subparagraph  for  all  the  carrier  service  areas  in  the 
United  States  in  that  year;  and 

"(ii)  in  a  subsequent  year,  may  not  exceed  125  per- 
cent, and  may  not  be  lower  than  85  percent,  of  the 
average  of  the  base  monthly  payment  amounts  recog- 
nized under  such  subparagraph  for  all  the  carrier  serv- 
ice areas  in  the  United  States  in  that  year. 
"(10)  Exceptions  and  Adjustments. — 

"(A)  Areas  outside  continental  united  states. — Excep- 
tions to  the  amounts  recognized  under  the  previous  provi- 
sions of  this  subsection  shall  be  made  to  take  into  account 
the  unique  circumstances  of  covered  items  furnished  in 
Alaska,  Hawaii,  or  Puerto  Rico. 

"(B)  Adjustment  for  inherent  reasonableness.— For 
covered  items  furnished  on  or  after  January  1,  1991,  the 
Secretary  is  authorized  to  apply  the  provisions  of  para- 
graphs (8)  and  (9)  (other  than  subparagraph  (D))  of  section 
1842(b)  to  covered  items  and  suppliers  of  such  items. 

"(C)  Transcutaneous  electrical  nerve  stimulator 
(TENS) . — In  order  to  permit  an  attending  physician  time  to 
determine  whether  the  purchase  of  a  transcutaneous  elec- 
trical nerve  stimulator  is  medically  appropriate  for  a 
particular  patient,  the  Secretary  may  determine  an  appro- 
priate payment  amount  for  the  initial  rental  of  such  item 
for  a  period  of  not  more  than  2  months.  If  such  item  is 
subsequently  purchased,  the  payment  amount  with  respect 
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to  such  purchase  is  the  payment  amount  determined  under 
paragraph  (2). 

"(11)  Improper  bilung  and  requirement  of  physician 

ORDER.— 

"(A)  Improper  bilung  for  certain  rental  items.— Not- 
withstanding any  other  provision  of  this  title,  a  supplier  of 
a  covered  item  for  which  payment  is  made  under  this 
subsection  and  which  is  furnished  on  a  rental  basis  shall 
continue  to  supply  the  item  without  charge  (other  than  a 
charge  provided  under  this  subsection  for  the  servicing  of 
the  item)  after  rental  payments  may  no  longer  be  made 
under  this  subsection.  If  a  supplier  knowingly  and  willfully 
violates  the  previous  sentence,  the  Secretary  may  apply 
sanctions  against  the  supplier  under  subsection  (jX2)  in  the 
same  manner  such  sanctions  may  apply  with  respect  to  a 
physician. 

"(B)  Requirement  of  physician  order.— The  Secretary  is 
authorized  to  require,  for  specified  covered  items,  that  pay- 
ment may  be  made  under  this  subsection  with  respect  to 
the  item  only  if  a  physician  has  communicated  to  the 
supplier,  before  delivery  of  the  item,  a  written  order  for  the 
item. 

"(12)  Regional  carriers.— The  Secretary  may  designate,  by 
regulation  under  section  1842,  one  carrier  for  each  region  (as 
defined  in  section  1886(dX2XD))  to  process  all  claims  within  the 
region  for  covered  items  under  this  section. 

'(13)  Covered  item.— In  this  subsection,  the  term  'covered 
item'  means — 

"(A)  durable  medical  equipment  (as  defined  in  section 
1861(n)),  including  such  equipment  described  in  section 
1861(mX5); 

"(B)  prosthetic  devices  (described  in  section  1861(sX8)),  but 
not  including  parenteral  and  enteral  nutrition  nutrients, 
supplies,  and  equipment;  and 

"(C)  orthotics  and  prosthetics  (described  in  section 
1861(sX9)); 
but  does  not  include  intraocular  lenses. 

"(14)  Carrier. — In  this  subsection,  any  reference  to  the  term 
'carrier'  includes  a  reference,  with  respect  to  durable  medical 
equipment  furnished  by  a  home  health  agency  as  part  of  home 
health  services,  to  a  fiscal  intermediary.", 
(c)  Study  and  Evaluation.— (1)  The  Secretary  of  Health  and    42  USC  1395m 
Human  Services  shall  monitor  the  impact  of  the  amendments  made  note, 
by  this  section  on  the  availability  of  covered  items  and  shall  evalu- 
ate the  appropriateness  of  the  volume  adjustment  for  oxygen  and 
oxygen  equipment  under  section  1834(aX5XC)  of  the  Social  Security 
Act  (as  amended  by  subsection  (b)  of  this  section).  The  Secretary  Reports, 
shall  report  to  Congress,  by  not  later  than  January  1,  1991,  on  such 
impact  and  on  the  evaluation  and  shall  include  in  such  report 
recommendations  for  changes  in  payment  methodology  for  covered 
items  under  section  1834(a)  of  such  Act. 

(2)  Before  January  1,  1991,  the  Secretary  may  not  conduct  any 
demonstration  project  respecting  alternative  methods  of  payment 
for  covered  items  under  title  XVIII  of  the  Social  Security  Act. 

(3)  In  this  subsection,  the  term  "covered  item"  has  the  meaning 
given  such  term  in  section  1834(aX13)  of  the  Social  Security  Act  (as 
amended  by  subsection  (b)  of  this  section). 
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(4)  The  Secretary  shall,  upon  written  request,  provide  the  data 
and  information  used  in  determining  the  payment  amounts  for 
covered  items  under  section  1834(a)  of  the  Social  Security  Act. 
Reports.  (5)  The  Comptroller  General  shall  conduct  a  study  on  the  appro- 

priateness of  the  level  of  payments  allowed  for  covered  items  under 
the  medicare  program,  and  shall  report  to  Congress  on  the  results  of 
such  study  (including  recommendations  on  the  transition  to  regional 
or  national  rates)  by  not  later  than  January  1,  1991.  Entities  fur- 
nishing such  items  which  fail  to  provide  the  Comptroller  General 
with  reasonable  access  to  necessary  records  to  carry  out  the  study 
under  this  paragraph  are  subject  to  exclusion  from  the  medicare 
program  under  section  1128(a)  of  the  Social  Security  Act. 

(d)  Conforming  Amendments.— 

(1)  Section  1814  of  such  Act  (42  U.S.C.  1395f)  is  amended— 

(A)  in  subsection  (jX2)(B),  by  amending  subparagraph  (B) 
to  read  as  follows: 

"(B)  Section  1834(aXl)(B).",  and 

(B)  in  subsection  (k),  by  striking  all  that  follows  "shall  be" 
and  insert  "the  amount  described  in  section  1834(aXl).". 

(2)  Section  1832(a)  of  such  Act  (42  U.S.C.  1395k(a))  is 
amended — 

(A)  in  paragraph  (2XA),  by  inserting  "(other  than  items 
described  in  subparagraph  (d))"  after  "services"; 

(B)  in  paragraph  (2XB),  by  inserting  "(other  than  items 
described  in  subparagraph  (G))"  after  "medical  and  other 
health  services";  and 

(C)  in  paragraph  (2) — 

(i)  by  striking  "and"  at  the  end  of  subparagraph  (E), 

(ii)  by  striking  the  period  at  the  end  of  subparagraph 
(F)  and  inserting  ";  and",  and 

(iii)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(G)  covered  items  (described  in  section  1834(aX13))  ftir- 
nished  by  a  provider  of  services  or  by  others  under  arrange- 
ments with  them  made  by  a  provider  of  services.". 
42USC  1395Z.  (3)  Section  1833(a)  of  such  Act  (42  U.S.C.  13951(a))  is 

amended — 

(A)  in  paragraph  (1) — 

(i)  by  striking  ";  and"  at  the  end  of  clause  (G)  and 
inserting  a  comma,  and 

(ii)  by  adding  at  the  end  the  following:  "and  (I)  with 
respect  to  covered  items  (described  in  section 
1834(aX13)),  the  amounts  paid  shall  be  the  amounts 
described  in  section  1834(aXl),"; 

(B)  in  paragraph  (2)— 

(i)  by  striking  "and  (F)"  and  inserting  "(F),  and  (G)", 
and 

(ii)  in  subparagraph  (A),  by  striking  "(other  than 
durable  medical  equipment)"; 

'***(C)  by  striking  "and"  at  the  end  of  paragraph  (3); 
'*^(D)  by  striking  the  period  at  the  end  of  paragraph  (4) 
and  inserting  ";  and";  and 


••Copy  read  "(B)". 
Copy  read  "(C)". 
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'^(E)  by  adding  at  the  end  the  following  new  paragraph: 
"(5)  in  the  case  of  covered  items  (described  in  section 
1834(aX13))  the  amounts  described  in  section  1834(aXl).". 

(4)  Section  1866(aX2XA)  of  such  Act  (42  U.S.C.  1395cc(aX2XA)) 
is  amended  by  adding  at  the  end  the  following  new  sentence: 
"Notwithstanding  the  first  sentence  of  this  subparagraph,  a 
home  health  agency  may  charge  such  an  individual  or  person, 
with  respect  to  covered  items  subject  to  payment  under  section 
1834(a),  the  amount  of  any  deduction  imposed  under  section 
1833(b)  and  20  percent  of  the  payment  basis  described  in  section 
1834(aX2).". 

(5)  Section  1889  of  such  Act  (42  U.S.C.  1395zz)  is  repealed.  42  use  I395zz. 
(e)  Effective  DATE.—The  amendments  made  by  this  section  shall  42  use  I395f 

apply  to  covered  items  furnished  on  or  after  January  1,  1989.  not«. 

SEC.  4063.  PAYMENT  FOR  INTRAOCULAR  LENSES. 

(a)  Provided  in  Physician's  Office.— Section  1842  of  the  Social 
Security  Act  (42  U.S.C.  1395u),  as  previously  amended  is  amended— 

(1)  in  subsection  (bXllXC),  as  inserted  by  section  4046(aXlXC) 
of  this  subtitle — 

(A)  by  inserting  "(i)"  after  "(O"  and  by  adding  at  the  end 
the  following  new  clause: 

"(ii)  The  reasonable  charge  for  an  intraocular  lens  implanted 
during  cataract  surgery  in  a  physician's  oftlce  may  not  exceed  the 
actual  acquisition  cost  for  the  lens  (taking  into  account  any  dis- 
count) plus  a  handling  fee  (not  to  exceed  5  percent  of  such  actual 
acquisition  cost).",  and 

(B)  ^'*  in  subparagraph  (D),  as  so  redesignated  and  as 
amended  by  section  4046(aXl)  of  this  subtitle,  by  inserting 
"or  item"  after  "service"  or  "services"  each  place  either 
appears;  and 

(2)  m  subsection  (jXlXD),  as  added  by  section  4045(cXlXB)  of 
this  subtitle  and  as  amended  by  4046(aX2)  of  this  subtitle — 

(A)  in  clause  (ii),  by  striking  "and"  at  the  end  of  subclause 
(IV),  by  redesignating  subclause  (V)  as  subclause  (VI)  and 
by  inserting  before  such  subclause  the  following  new 
subclause: 

"(TV)  a  reasonable  charge  limit  is  established  under  subsec- 
tion (bXllXCXii),  and";  and 

(B)  in  clause  (iii)— 

(i)  by  striking  "or"  at  the  end  of  subclause  (I), 

(ii)  in  subclause  (II),  by  striking  "(bXllXC)"  and 
inserting  "(bXllXCXi)", 

(iii)  by  striking  the  period  at  the  end  of  subclause  (II) 
and  inserting  ";  or",  and 

(iv)  by  adding  at  the  end  the  following  new  subclause: 
"(m)  under  subsection  (bXllXCXii),  the  payment  allowance 

established  under  such  subsection.". 

(b)  Provided  in  Ambulatory  Surgical  Centers.— Section 
1833(iX2XA)  of  such  Act  (42  U.S.C.  13951(iX2XA))  is  amended—  42  use  1395/. 

(1)  by  striking  "and"  at  the  end  of  clause  (i), 

(2)  by  striking  the  period  at  the  end  of  clause  (ii)  and  inserting 
",and^and 

(3)  by  inserting  after  clause  (ii)  the  following  new  clause: 


'♦"Copy  read  "(D)". 
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"(iii)  in  the  case  of  implantation  of  an  intraocular  lens  during 
cataract  surgery  includes  payment  which  is  reasonable  and 
related  to  the  cost  of  acquiring  the  class  of  lens  involved.". 
42  use  1395/  (c)  EFFECTIVE  Date.— The  amendments  made  by  this  section  shall 

note.  apply  to  items  furnished  on  or  after  July  1, 1988. 

42USC  1395U  (d)  SPECIAL  RuLE.— With  respect  to  the""  establishment  of  a 
note.  reasonable  charge  limit  under  section  1842(bKllKCKii)  of  the  Social 

Security  Act,  in  applying  section  1842(jXlKDXi)  of  such  Act,  the 
matter  beginning  with  "plus"  shall  be  considered  to  have  been 
deleted. 

SEC.  4064.  CLINICAL  DIAGNOSTIC  LABORATORY  TESTS. 

42  use  1395/         (a)  Limitation  on  Changes  in  Fee  Schedules.— 
note.  (1)  3.MONTH  FREEZE  IN  FEE  SCHEDULES. — Notwithstanding  any 

other  provision  of  law,  any  change  in  the  fee  schedules  for 
clinical  laboratory  diagnostic  laboratory  tests  under  part  B  of 
title  XVIII  of  such  Act  which  would  have  become  effective  for 
tests  furnished  on  or  after  January  1, 1988,  shall  not  be  effective 
for  tests  furnished  during  the  3-month  period  beginning  on 
January  1, 1988. 

(2)  No  CPi  INCREASE  IN  1988. — N  twithstanding  any  other 
provision  of  law,  the  Secretary  of  Health  and  Human  Services 
shall  not  adjust  the  fee  schedules  established  under  section 
1833(h)  of  the  Social  Security  Act  for  1988  to  take  into  account 
any  increase  in  the  consumer  price  index, 
(b)  Fee  Schedules  and  Payment  Limits.— 

(1)  Rebasing  of  fee  schedules  for  certain  automated  and 
42  use  1395/.            SIMILAR  TESTS.— Section  1833(hX2)  of  the  Social  Security  Act  (42 

U.S.C.  13951(hX2))  is  amended  by  adding  at  the  end  the  follow- 
ing: "In  establishing  fee  schedules  under  the  first  sentence  of 
this  paragraph  with  respect  to  automated  tests  and  tests  (other 
than  cytopathology  tests)  which  before  July  1,  1984,  the  Sec- 
retary made  subject  to  a  limit  based  on  lowest  charge  levels 
under  the  sixth  sentence  of  section  1842(bX3)  performed  after 
March  31, 1988,  the  Secretary  shall  reduce  by  8.3  percent  the  fee 
schedules  otherwise  established  for  1988.". 

(2)  Nationwide  payment  umits.— Section  1833(hX4XB)  of 
such  Act  is  amended — 

(A)  in  clause  (i),  by  striking  "January"  and  inserting 
"April",  and 

(B)  by  amending  clause  (ii)  to  read  as  follows: 

"(ii)  March  31,  1988,  and  so  long  as  a  fee  schedule  for  the  test 
has  not  been  established  on  a  nationwide  basis,  is  equal  to  the 
median  of  all  the  fee  schedules  established  for  that  test  for  that 
laboratory  setting  under  paragraph  (1).". 
42  use  1395/  (3)  Effective  dates.— The  amendments  made  by  paragraphs 

note.  (1)  and  (2)  shall  apply  with  respect  to  services  furnished  on  or 

after  April  1, 1988. 

42  use  1395/  (4)  GAO  STUDY  OF  FEE  SCHEDULES.— The  (Comptroller  General 

note.  shall  conduct  a  study  of  the  level  of  the  fee  schedules  estab- 

lished for  clinical  diagnostic  laboratory  services  under  section 
1833(hX2)  of  the  Social  Security  Act  to  determine,  based  on  the 
costs  of,  and  revenues  received  for,  such  tests  the  appropriate- 
Reports,  ness  of  such  schedules.  The  (Comptroller  General  shall  report  to 
the  (Congress  on  the  results  of  such  study  by  not  later  than 
January  1, 1990.  Suppliers  of  such  tests  which  fail  to  provide  the 
Comptroller  General  with  reasonable  access  to  necessary 
records  to  carry  out  the  study  under  this  paragraph  are  subject 
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to  exclusion  from  the  medicare  program  under  section  1128(a)  of 
the  Social  Security  Act. 

(c)  Limitation  on  Appucation  of  2  Percent  Hospital  Lab  Dif- 
ferential.—Section  1833(hX2)  of  such  Act  is  amended  by  striking    42  USC  1395/. 
"hospital  laboratory"  and  inserting  "laboratory  in  a  sole  community 
hospital". 

(d)  Intermediate  Sanctions. — 

(1)  Part  B  of  title  XVIII  of  such  Act  is  amended  by  adding  at 
the  end  thereof  the  following  new  section: 

"intermediate  sanctions  for  providers  of  cunical  diagnostic 
laboratory  tests 

"Sec.  1846.  (a)  If  the  Secretary  determines  that  any  provider  or  42  USC  l395w-2. 
clinical  laboratory  certified  for  participation  under  this  title  no 
longer  substantially  meets  the  conditions  of  participation  specified 
under  this  title  with  respect  to  the  provision  of  clinical  diagnostic 
laboratory  tests  under  this  part,  the  Secretary  may  (for  a  period  not 
to  exceed  one  year)  impose  intermediate  sanctions  developed  pursu- 
ant to  subsection  (b),  in  lieu  of  canceling  immediately  the  certifi- 
cation of  the  provider  or  clinical  laboratory. 
"(bXD  The  Secretary  shall  develop  and  implement — 

"(A)  a  range  of  intermediate  sanctions  to  apply  to  providers  or 
certified  clinical  laboratories  under  the  conditions  described  in 
subsection  (a),  and 

"(B)  appropriate  procedures  for  appealing  determinations 
relating  to  the  imposition  of  such  sanctions. 
"(2XA)  The  intermediate  sanctions  developed  under  paragraph  (1) 
shall  include — 

"(i)  directed  plans  of  correction, 
"(ii)  civil  fines  and  penalties, 

"(iii)  payment  for  the  costs  of  onsite  monitoring  by  an  agency 
responsible  for  conducting  certification  surveys,  and 

'  (iv)  suspension  of  all  or  part  of  the  payments  to  which  a 
provider  or  certified  clinical  laboratory  would  otherwise  be 
entitled  under  this  title  with  respect  to  clinical  diagnostic  lab- 
oratory tests  provided  on  or  after  the  date  in  which  the  Sec- 
retary determines  that  intermediate  sanctions  should  be  im- 
posed pursuant  to  subsection  (a).^^ 
"(B)  The  sanctions  specified  in  sulaparagraph  (A)  are  in  addition  to 
sanctions  otherwise  available  under  State  or  Federal  law. 

"(3)  The  Secretary  shall  develop  and  implement  specific  proce- 
dures with  respect  to  when  and  how  each  of  the  intermediate 
sanctions  developed  under  paragraph  (1)  is  to  be  applied,  the 
amounts  of  any  fines,  and  the  severity  of  each  of  these  penalties. 
Such  procedures  shall  be  designed  so  as  to  minimize  the  time 
between  identification  of  violations  and  imposition  of  these  sanc- 
tions and  shall  provide  for  the  imposition  of  incrementally  more 
severe  fines  for  repeated  or  uncorrected  deficiencies.". 

(2)  The  amendment  made  by  paragraph  (1)  shall  become    Effective  date, 
effective  on  January  1, 1990.  42  use  i395w-2 

(e)  State  Certification  of  High-Volume  Physician  Office 
Labs.— 

(1)  Section  1861(s)  of  such  Act  (42  U.S.C.  1395x(s))  is  amended, 
in  the  sentence  following  paragraph  (11),  by  inserting  "a  labora- 


9»»Copy  read  "tests"  ". 

»•  Subparagraphs  "  '(i)",  "  '(ii)".  "  '(iii)",  and  "  '(iv)"  indented  incorrectly. 
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tory  not  independent  of  a  physician's  office  that  has  a  volume  of 
clinical  diagnostic  laboratory  tests  exceeding  5,000  per  year" 
after  "physician's  office,". 
42  use  l395x  (2)  The  amendment  made  by  paragraph  (1)  shall  apply  to 

note.  diagnostic  tests  performed  on  or  after  January  1, 1990. 

SEC.  4065.  RETURN  ON  EQUITY  PAYMENTS  TO  OUTPATIENT  DEPART- 
MENTS. 

(a)  In  General.— Section  1861(vXl)  of  the  Social  Security  Act  (42 
U.S.C.  1395x(vXl))  is  amended  by  adding  at  the  end  thereof  the 
following  new  subparagraph: 

"(S)  Such  regulations  shall  not  include  provision  for  specific  rec- 
ognition of  any  return  on  equity  capital  with  respect  to  hospital 
outpatient  departments.". 

(b)  Conforming  Amendment.— Section  1881(bX2XC)  of  such  Act 
(42  U.S.C.  1395rr(bX2XC))  is  amended  by  striking  "facilities"  and 
inserting  "facilities  (other  than  hospital  outpatient  departments)". 

42  use  l395x  (c)  EFFECTIVE  Date.— The  amendments  made  by  this  section  shall 
note.  become  effective  on  January  1, 1988. 

SEC.  4066.  PAYMENTS  TO  HOSPITAL  OUTPATIENT  DEPARTMENTS  FOR 
RADIOLOGY. 

(a)  Amounts  Payable.— Section  1833  of  the  Social  Security  Act  (42 
U.S.C.  13951)  is  amended— 

(1)  in  subsection  (aX2) — 

(A)  by  striking  "and"  in  subparagraph  (C), 

(B)  by  adding  "and"  at  the  end  of  subparagraph  (D),  and 

(C)  by  adding  at  the  end  thereof  the  following  new 
subparagraph: 

"(E)  with  respect  to — 

"(i)  outpatient  hospital  radiology  services  (including 
diagnostic  and  therapeutic  radiology,  nuclear  medicine 
and  CAT  scan  procedures,  magnetic  resonance  imag- 
ing, and  ultrasound  and  other  imaging  services),  and 
'(ii)  effective  for  procedures  performed  on  or  after 
October  1,  1989,  diagnostic  procedures  (as  defined  by 
the  Secretary)  described  in  section  1861(sX3)  (other 
than  diagnostic  x-ray  tests  and  diagnostic  laboratory 
tests), 

the  amount  determined  under  subsection  (n);";  and 

(2)  by  adding  at  the  end,  as  previously  amended,  the  following 
new  subsection: 

"(nXlXA)  The  aggregate  amount  of  the  payments  to  be  made  for 
all  or  part  of  a  cost  reporting  period  beginning  on  or  after  October  1, 
1988  under  this  part  for  services  described  in  subsection  (aX2)(E) 
shall  be  equal  to  tne  lesser  of— 

"(i)  the  amount  determined  with  respect  to  such  services 
under  subsection  (aX2XB),  or 

"(ii)  the  blend  amount  for  radiology  services  and  diagnostic 
procedures  determined  in  accordance  with  subparagraph  (B). 
"(BXi)  The  blend  amount  for  radiology  services  and  diagnostic 
procedures  for  a  cost  reporting  period  is  the  sum  of— 

"(I)  the  cost  proportion  (as  defined  in  clause  (ii))  of  the  amount 
described  in  subparagraph  (AXi);  and 

"(II)  the  charge  proportion  (as  defined  in  clause  (ii)(II))  of  62 
percent  (for  services  described  in  subsection  (aX2XEXi)),  or  (for 
procedures  described  in  subsection  (aX2XEXii)),  42  percent  or 
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such  other  percent  established  by  the  Secretary  (or  carriers 
acting  pursuant  to  guidelines  issued  by  the  Secretary)  based  on 
prevailing  charges  established  with  actual  charge  data,  of  80 
percent  of  the  prevailing  charge  for  participating  physicians  for 
the  same  services  as  if  they  were  furnished  in  a  physician's 
office  in  the  same  locality  as  determined  under  section  18420)). 
"(ii)  In  this  subparagraph: 

"(I)  The  term  'cost  proportion'  means  65  percent  for  all  or  any 
part  of  cost  reporting  periods  which  occur  in  fiscal  year  1989 
and  50  percent  for  other  cost  reporting  periods. 

"(II)  The  term  'charge  proportion'  means  35  percent  for  all  or 
any  parts  of  cost  reporting  periods  which  occur  in  fiscal  year 
1989  and  50  percent  for  other  cost  reporting  periods.". 

(b)  Ck)NFORMiNG  Amendment.— Section  1833(aX2XB)  of  such  Act 
(42  U.S.C.  13951(aX2XB))  is  amended  in  the  matter  preceding  clause 
(i)  by  striking  "(C)  or  (D)"  and  inserting  "(C),  (D),  or  (E)". 

(c)  Effective  Date. — The  amendments  made  by  subsection  (a)   42  USC  1395/ 
shall  apply  with  respect  to  outpatient  hospital  radiology  services  "ote- 
furnished  on  or  after  October  1,  1988,  and  other  diagnostic  proce- 
dures performed  on  or  after  October  1, 1989. 

SEC.  4067.  UPDATING  MAXIMUM  RATE  OF  PAYMENT  PER  VISIT  FOR 
INDEPENDENT  RURAL  HEALTH  CLINICS. 

(a)  In  General.— Section  1833  of  the  Social  Security  Act  (42  U.S.C. 
13951)  is  further  amended  by  inserting  after  subsection  (e)  the 
following  new  subsection: 

"(0  In  establishing  limits  under  subsection  (a)  on  payment  for 
rural  health  clinic  services  provided  by  independent  rural  health 
clinics,  the  Secretary  shall  establish  such  limit,  for  services  pro- 
vided— 

"(1)  in  1988,  after  March  31,  at  $46,  and 

"(2)  in  a  subsequent  year,  at  the  limit  established  under  this 
subsection  for  the  previous  year  increased  by  the  percentage 
increase  in  the  medicare  economic  index  (referred  to  in  the 
fourth  sentence  of  section  1842(bX3))  applicable  to  physicians' 
services  furnished  as  of  the  first  day  of  that  year.". 

(b)  Report  on  Rates. — The  Secretary  of  Health  and  Human  Serv-   42  use  1395/ 
ices  shall  report  to  Congress,  by  not  later  than  March  1, 1989,  on  the  "ote. 
adequacy  of  the  amounts  paid  under  title  XVIII  of  the  Socia^ 

Security  Act  for  rural  health  clinic  services  provided  by  independent 
rural  health  clinics. 

(c)  Effective  Date. — The  amendment  made  by  subsection  (a)  shall    42  USC  1395/ 
apply  to  services  furnished  on  or  after  April  1, 1988.  note 

SEC.  4068.  PAYMENT  FOR  AMBULATORY  SURGERY  AT  EYE.  AND  EYE  AND 
EAR.  SPECIALTY  HOSPITALS. 

(a)  In  General.— Section  1833(iX3XBXii)  of  the  Social  Security  Act 
(42  U.S.C.  13951(iX3XBXii))  is  amended— 

(1)  by  striking  "In"  and  inserting  "Subject  to  the  last  sentence 
of  this  clause,  in";  and 

(2)  by  adding  at  the  end  thereof  the  following: 

"In  the  case  of  a  hospital  that  makes  application  to  the  Secretary 
and  demonstrates  that  it  specializes  in  eye  services  or  eye  and  ear 
services  (as  determined  by  the  Secretary),  receives  more  than  30 
percent  of  its  total  revenues  from  outpatient  services  and  was  an  eye 
specialty  hospital  or  an  eye  and  ear  specialty  hospital  on  October  1, 
1987,  the  cost  proportion  and  ASC  proportion  in  effect  under 
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subclauses  (I)  and  (II)  for  cost  reporting  periods  beginning  in  fiscal 
year  1988  shall  remain  in  effect  for  cost  reporting  periods  beginning 
in  fiscal  year  1989  or  fiscal  year  1990.". 

ft))  Development  of  Prospective  Payment  Methodology  for 
Outpatient  Hospital  Services.— Section  1135(d)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1320b-5(d))  is  amended— 

(1)  by  adding  at  the  end  of  paragraph  (3)  the  following:  "In 
establishing  such  rates,  the  Secretary  shall  consider  whether  a 
differential  payment  rate  is  appropriate  for  speciality  hos- 
pitals."; and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

"(7)  The  Secretary  shall  solicit  the  views  of  the  Prospective  Pay- 
ment Assessment  Commission  in  developing  the  systems  under 
paragraphs  (1)  and  (6),  and  shall  include  in  the  Secretary's  reports 
under  this  subsection  any  views  the  Commission  may  submit  with 
respect  to  such  systems.". 
42  use  1395/.  (c)  Effective  Date.— The  amendments  made  by  subsection  (a) 
shall  be  effective  as  if  included  in  the  amendment  made  by  section 
9343(aXlXB)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986. 

Subpart  C— Eligibility  and  Benefits  Changes 

SEC.  4070.  COVERAGE  OF  MENTAL  HEALTH  SERVICES. 

(a)  Outpatient  Services  Under  Part  B.— Section  1833(c)  of  the 
42  use  1395/       Social  Security  Act  (42  U.S.C.  13951(c))  is  amended— 

note.  (1)  by  striking  "$312.50"  and  inserting  "$1375.00";  and 

(2)  by  adding  at  the  end  thereof  the  following: 
"For  purposes  of  this  subsection,  the  term  'treatment'  does  not 
include  brief  office  visits  (as  defined  by  the  Secretary)  for  the  sole 
purpose  of  prescribing  or  monitoring  prescription  drugs  used  in  the 
treatment  of  such  disorders.". 

(b)  Partial  Hospitauzation  Coverage.— 

(1)  Section  1861(sX2XB)  of  such  Act  (42  U.S.C.  1395x(sX2)(B))  is 
amended  by  inserting  "and  partial  hospitalization  services  in- 
cident to  such  services"  before  the  semicolon. 

(2)  Section  1861  of  such  Act  (42  U.S.C.  1395x)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"(ffKD  The  term  'partial  hospitalization  services'  means  the  items 
and  services  described  in  paragraph  (2)  prescribed  by  a  physician 
and  provided  under  a  program  described  in  paragraph  (3)  under  the 
supervision  of  a  physician  pursuant  to  an  individualized,  written 
plan  of  treatment  established  and  periodically  reviewed  by  a  physi- 
cian (in  consultation  with  appropriate  staff  participating  in  such 
program),  which  plan  sets  forth  the  physician's  diagnosis,  the  type, 
amount,  frequency,  and  duration  of  the  items  and  services  provided 
under  the  plan,  and  the  goals  for  treatment  under  the  plan. 
"(2)  The  items  and  services  described  in  this  paragraph  are — 
"(A)  individual  and  group  therapy  with  physicians  or 
psychologists  (or  other  mental  health  professionals  to  the  extent 
authorized  under  State  law), 

"(B)  occupational  therapy  requiring  the  skills  of  a  qualified 
occupational  therapist, 

"(C)  services  of  social  workers,  trained  psychiatric  nurses,  and 
other  staff  trained  to  work  with  psychiatric  patients, 
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"(D)  drugs  and  biologicals  furnished  for  therapeutic  purposes 
(which  cannot,  as  determined  in  accordance  with  regulations,  be 
self-administered), 

"(E)  individualized  activity  therapies  that  are  not  primarily 
recreational  or  diversionaryr, 

"(F)  family  counseling  (the  primary  purpose  of  which  is  treat- 
ment of  the  individual's  condition), 

"(G)  patient  training  and  education  (to  the  extent  that  train- 
ing ana  educational  activities  are  closely  and  clearly  related  to 
individual's  care  and  treatment), 

"(H)  diagnostic  services,  and 

"(I)  such  other  items  and  services  as  the  Secretary  may 
provide  (but  in  no  event  to  include  meals  and  transportation); 
that  are  reasonable  and  necessary  for  the  diagnosis  or  active  treat- 
ment of  the  individual's  condition,  reasonably  expected  to  improve 
or  maintain  the  individual's  condition  and  functional  level  and  to 
prevent  relapse  or  hospitalization,  and  furnished  pursuant  to  such 
guidelines  relating  to  frequency  and  duration  of  services  as  the 
Secretaiy  shall  by  regulation  establish  (taking  into  account  accepted 
norms  of  medical  practice  and  the  reasonable  expectation  of  patient 
improvement). 

'  (3)  A  program  described  in  this  paragraph  is  a  program  which  is 
hospital-based  or  hospital-affiliated  (as  defined  by  the  Secretary)  and 
which  is  a  distinct  and  organized  intensive  ambulatory  treatment 
service  offering  less  than  24-hour-daily  care.". 

(3)  Section  1835(aX2)  of  such  Act  (42  U.S.C.  1395n(aX2))  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (D); 

(B)  by  striking  the  period  at  the  end  of  subparagraph  (E) 
and  inserting  ";  and";  and 

(C)  by  inserting  after  subparagraph  (E)  the  following  new 
subparagraph: 

"(F)  in  the  case  of  partial  hospitalization  services,  (i)  the 
individual  would  require  inpatient  psychiatric  care  in  the 
absence  of  such  services,  (ii)  an  individualized,  written  plan 
for  furnishing  such  services  has  been  established  by  a 
physician  and  is  reviewed  periodically  by  a  physician,  and 
(iii)  such  services  are  or  were  furnished  while  the  individual 
is  or  was  under  the  care  of  a  physician.". 

(4)  Section  1833(c)  of  such  Act,  as  amended  by  subsection  (a),  is 
further  amended  at  the  end  thereof  by  inserting  "or  partial 
hospitalization  services  that  are  not  directly  provided  by  a 
physician"  before  the  period. 

(c)  Effective  Date;  Implementation.— 

(1)  The  amendment  made  by  subsection  (aXD  shall  apply  with  42  use  1395/ 
respect  to  calendar  years  beginning  with  1988;  except  that  with  note, 
respect  to  1988,  any  reference  in  section  1833(c)  of  the  Social 
Security  Act,  as  amended  by  subsection  (a),  to  "$1375.00"  is 
deemed  a  reference  to  "$562.50".  The  amendment  made  by 
subsection  (aX2)  shall  apply  to  services  furnished  on  or  after 
January  1, 1989. 

(2XA)  The  amendments  made  by  subsection  0>)  shall  become  42  use  I395x 
effective  on  the  date  of  enactment  of  this  Act.  note. 

(B)  The  Secretary  of  Health  and  Human  Services  shall  imple- 
ment the  amendments  made  by  subsection  (b)  so  as  to  ensure 
that  there  is  no  additional  cost  to  the  medicare  program  by 
reason  of  such  amendments. 
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SEC.  4071.  COVERAGE  OF  INFLUENZA  VACCINE  AND  ITS  ADMINISTRATION. 

(a)  In  General.— Section  1861(sX10XA)  of  the  Social  Security  Act 
(42  U.S.C.  1395x(aX10XA))  is  amended  by  inserting  before  the  semi- 
colon the  following:  "and  influenza  vaccine  and  its  administration". 

42  use  1395x  (b)  CONTINGENT  EFFECTIVE  DaTE;  DEMONSTRATION  PROJECT. — 

note.  (1)  The  provisions  of  subsection  (e)  of  section  4072  of  this 

subpart  shall  apply  to  this  section  in  the  same  manner  as  it 
applies  to  section  4072. 

(2)  In  conducting  the  demonstration  project  pursuant  to  para- 
graph (1),  in  order  to  determine  the  cost  effectiveness  of  includ- 
ing influenza  vaccine  in  the  medicare  program,  the  Secretary  of 
Health  and  Human  Services  is  required  to  conduct  a  demonstra- 
tion of  the  provision  of  influenza  vaccine  as  a  service  for  medi- 
care beneficiaries  and  to  expend  $25,000,000  each  year  of  the 
demonstration  project  for  this  purpose.  In  conducting  this  dem- 
onstration, the  Secretary  is  authorized  to  purchase  in  bulk 
influenza  vaccine  and  to  distribute  it  in  a  manner  to  make  it 
widely  available  to  medicare  beneficiaries,  to  develop  projects  to 
provide  vaccine  in  the  same  manner  as  other  covered  medicare 
services  in  large  scale  demonstration  projects,  including  state- 
wide projects,  and  to  engage  in  other  appropriate  use  of  moneys 
to  provide  influenza  vaccine  to  medicare  beneficiaries  and 
evaluate  the  cost  effectiveness  of  its  use.  In  determining  cost 
effectiveness,  the  Secretanr  shall  consider  the  direct  cost  of  the 
vaccine,  the  utilization  of  vaccine  which  might  otherwise  not 
have  occurred,  the  costs  of  illnesses  and  nursing  home  days 
avoided,  and  other  relevant  factors,  except  that  extended  life  for 
beneficiaries  shall  not  be  considered  to  reduce  the  cost  effective- 
ness of  the  vaccine. 

SEC.  4072.  PAYMENT  FOR  THERAPEUTIC  SHOES  FOR  INDIVIDUALS  WITH 
SEVERE  DIABETIC  FOOT  DISEASE. 

(a)  Coverage  Under  Part  B.— Section  1861(s)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1395x(s))  is  amended— 

(1)  by  redesignating  paragraphs  (12)  through  (15)  as  para- 
graphs (13)  through  (16),  respectively, 

(2)  by  striking  out  "and"  at  the  end  of  paragraph  (10), 

(3)  by  striking  out  the  period  at  the  end  of  paragraph  (11)  and 
inserting  ";  and",  and 

(4)  by  inserting  after  paragraph  (11)  the  following  new  para- 
graph: 

"(12)  extra-depth  shoes  with  inserts  or  custom  molded  shoes 
for  an  individual  with  diabetes,  if — 

"(A)  the  physician  who  is  managing  the  individual's  dia- 
betic condition  (i)  documents  that  the  individual  has  periph- 
eral neuropathy  with  evidence  of  callus  formation,  a  history 
of  pre-ulcerative  calluses,  a  history  of  previous  ulceration, 
foot  deformity,  or  previous  amputation,  or  poor  circulation, 
and  (ii)  certifies  that  the  individual  needs  such  shoes  under 
a  comprehensive  plan  of  care  related  to  the  individual's 
diabetic  condition; 

"(B)  the  particular  type  of  shoes  are  prescribed  by  a 
podiatrist  or  other  qualified  physician  (as  established  by  the 
Secretary);  and 

"(C)  the  shoes  are  fitted  and  furnished  bv  a  podiatrist  or 
other  qualified  individual  (such  as  a  pedortnist  or  orthotist, 
as  established  by  the  Secretary)  who  is  not  the  physician 
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described  in  subparagraph  (A)  (unless  the  Secretary  finds 
that  the  physician  is  the  only  such  qualified  individual  in 
the  area). 

(b)  Limitation  on  Benefit.— Section  1833  of  such  Act  (42  U.S.C.    42  USC  1395/. 
1395)  is  amended  by  inserting  after  subsection  (e)  the  following  new 
subsection: 

"(fXl)  In  the  case  of  shoes  described  in  section  1861(sX12) — 

"(A)  no  payment  may  be  made  under  this  part  for  the  furnish- 
ing of  more  than  one  pair  of  shoes  for  any  individual  for  any 
calendar  year,  and 

"(B)  with  respect  to  expenses  incurred  in  any  calendar  year, 
no  more  than  the  limit  established  under  paragraph  (2)  shall  be 
considered  as  incurred  expenses  for  purposes  of  subsections  (a) 
and  (b). 

Payment  for  shoes  under  this  part  shall  be  considered  to  include 
pavment  for  any  expenses  for  the  fitting  of  such  shoes. 

(2XA)  Except  as  provided  by  the  Secretary  under  subparagraphs 
(B)  and  (C),  the  limit  established  under  this  paragraph — 

"(i)  for  the  furnishing  of  one  pair  of  custom  molded  shoes  is 
$300; 

"(ii)  for  the  furnishing  of  extra-depth  shoes  and  inserts  is — 
"(I)  $100  for  the  p^ir  of  shoes  itself,  and 
"(II)  $50  for  inserts  for  a  pair  of  shoes. 

"(B)  The  Secretary  or  a  carrier  may  establish  limits  for  shoes  that 
are  lower  than  the  limits  established  under  subparagraph  (A)  if  the 
Secretary  finds  that  shoes  and  inserts  of  an  appropriate  quality  are 
readily  available  at  or  below  such  lower  limits. 

"(C)  For  each  year  after  1988,  each  dollar  amount  under  subpara- 
graph (A)  or  (B)  (as  previously  adjusted  under  this  subparagraph) 
shall  be  increased  by  the  same  percentage  increase  as  the  Secretary 
provides  with  respect  to  durable  medical  equipment  for  that  year, 
except  that  if  such  increase  is  not  a  multiple  of  $1,  it  shall  be 
rounded  to  the  nearest  multiple  of  $1. 

"(3)  In  this  title,  the  term  'shoes'  includes,  except  for  purposes  of 
subparagraphs  (AXii)  and  (B)  of  paragraph  (2),  inserts  for  extra- 
depth  shoes.". 

(c)  Modification  of  Exclusion.— Section  1862(aX8)  of  such  Act  (42 
U.S.C.  1395y(aX8))  is  amended  by  inserting  ",  other  than  shoes 
furnished  pursuant  to  section  1861(sX12)"  before  the  semicolon. 

(d)  Conforming  Amendments.— Sections  1864(a),  1865(a), 
1902(aX9XC),  and  1915(aXlXBXiiXI)  of  such  Act  (42  U.S.C.  1395aa(a), 
1395bb(a),  1396a(aX9XC),  1396n(aXlXBXiiXI))  are  each  amended  by 
striking  out  "paragraphs  (12)  and  (13)"  and  inserting  "paragraphs 
(13)  and  (14)". 

(e)  Contingent  Effective  Date;  Demonstration  Project. —  42  use  I395x 

(1)  The  amendments  made  bv  this  section  shall  become  effec- 
tive  (if  at  all)  in  accordance  with  paragraph  (2). 

(2XA)  The  Secretary  of  Health  and  Human  Services  (in  this 
paragraph  referred  to  as  the  "Secretary"),  shall  establish  a 
demonstration  project  to  begin  on  October  1,  1988,  to  test  the 
cost-effectiveness  of  furnishing  therapeutic  shoes  under  the 
medicare  program  to  the  extent  provided  under  the  amend- 
ments made  by  this  section  to  a  sample  group  of  medicare 
beneficiaries. 

(BXi)  The  demonstration  project  under  subparagraph  (A)  shall 
be  conducted  for  an  initial  period  of  24  months.  Not  later  than  Reports. 
October  1,  1990,  the  Secretary  shall  report  to  the  Congress  on 
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Effective  date.  the  results  of  such  project.  If  the  Secretary  finds,  on  the  basis  of 

existing  data,  that  furnishing  therapeutic  shoes  under  the  medi- 
care program  to  the  extent  provided  under  the  amendments 
made  by  this  section  is  cost-effective,  the  Secretary  shall  include 
such  finding  in  such  report,  such  project  shall  be  discontinued, 
and  the  amendments  made  by  this  section  shall  become  effec- 
tive on  November  1, 1990. 

(ii)  If  the  Secretary  determines  that  such  finding  cannot  be 
made  on  the  basis  of  existing  data,  such  project  shall  continue 

Reports.  for  an  additional  24  months.  Not  later  than  April  1,  1993,  the 

Secretary  shall  submit  a  final  report  to  the  Congress  on  the 

Effective  date.  results  of  such  project.  The  amendments  made  by  this  section 

shall  become  effective  on  the  first  day  of  the  first  month  to 
begin  after  such  report  is  submitted  to  the  Congress  unless  the 
report  contains  a  finding  by  the  Secretary  that  furnishing 
therapeutic  shoes  under  the  medicare  program  to  the  extent 
provided  under  the  amendments  made  by  this  section  is  not 
cost-effective  (in  which  case  the  amendments  made  by  this 
section  shall  not  become  effective). 

SEC.  4073.  COVERAGE  OF  CERTIFIED  NURSE-MIDWIFE  SERVICES. 

(a)  Coverage  of  Services.— Section  1861(sX2)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1395x(sX2))  is  amended— 

(1)  by  striking  "and"  at  the  end  of  subparagraph  (J); 

(2)  by  adding  "and"  at  the  end  of  subparagraph  (K);  and 

(3)  by  adding  at  the  end  thereof  the  following  new  subpara- 
graph: 

"(L)  certified  nurse-midwife  services;". 

(b)  Payment  of  Benefits.— 

(1)  Section  1832(aX2XB)  of  such  Act  (42  U.S.C.  1395k(aX2XB))  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  clause  (ii); 

(B)  by  striking  the  semicolon  at  the  end  of  clause  (iii)  and 
inserting  a  comma;  and 

(C)  by  adding  at  the  end  thereof  the  following  new  clause: 

"(iv)  certified  nurse-midwife  services;  and". 
42  use  1395/.  (2)  Section  1833(aXl)  of  such  Act  (42  U.S.C.  1395k(aXl))  is 

amended — 

(A)  by  striking  "and"  at  the  end  of  clause  (F); 

(B)  by  striking  "services;  and"  in  clause  (G)  and  inserting 
"services,";  and 

(C)  "  by  adding  at  the  end  thereof  the  following:  "and  (I) 
with  respect  to  certified  nurse-midwife  services  under  sec- 
tion 1861(sX2XL),  the  amounts  paid  shall  be  the  amount 
determined  by  a  fee  schedule  established  by  the  Secretary 
for  the  purposes  of  this  subparagraph  (but  in  no  event  more 
than  65  percent  of  the  prevailing  charge  that  would  be 
allowed  for  the  same  service  performed  by  a  physician);". 

(3)  Section  1833  of  such  Act  (42  U.S.C.  13951)  is  amended  by 
adding  at  the  end  the  following  new  subsection: 
"(m)  In  the  case  of  certified  nurse-midwife  services  for  which 
payment  may  be  made  under  this  part  only  pursuant  to  section 
1861(sX2XL),  payment  may  only  be  made  under  this  part  for  such 
services  on  an  assignment-related  basis.". 
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(c)  Definition.— Section  1861  of  such  Act  (42  U.S.C.  1395x)  is 
amended  by  adding  at  the  end  thereof  the  following  new  subsection: 

"Certified  Nurse-Midwife  Services 

"(ffXD  The  term  'certified  nurse-midwife  services'  means  such 
services  furnished  by  a  certified  nurse-midwife  (as  defined  in  para- 
graph (2))  and  such  services  and  supplies  furnished  as  an  incident  to 
his  service  which  the  certified  nurse-midwife  is  legally  authorized  to 
perform  under  State  law  (or  the  State  regulatory  mechanism  pro- 
vided by  State  law)  as  would  otherwise  be  covered  if  furnished  by  a 
physician  or  as  an  incident  to  a  physician's  service. 

"(2)  The  term  'certified  nurse-midwife'  means  a  registered  nurse 
who  has  successfully  completed  a  program  of  study  and  clinical 
experience  meeting  guidelines  prescribed  by  the  Secretary,  or  has 
been  certified  by  an  organization  recognized  by  the  Secretary,  and 
performs  services  in  the  area  of  management  of  the  care  of  mothers 
and  babies  throughout  the  maternity  cycle.". 

(d)  3®  Conforming  Changes.— 

(1)  Section  1905(aX17)  of  such  Act  (42  U.S.C.  1396d(aX17))  is 
amended  by  striking  "as  defined  in  subsection  (m)"  and  insert- 
ing "as  defined  in  section  1861(f0". 

(2)  Section  1905  of  such  Act  (42  U.S.C.  1396d)  is  amended  by 
striking  subsection  (m). 

(e)  Effective  Date. — The  amendments  made  by  this  section   42  use  I395k 
shall  be  effective  with  respect  to  services  performed  on  or  after  July  note. 

1, 1988. 

SEC.  4074.  COVERAGE  OF  SOCIAL  WORKER  SERVICES  FURNISHED  BY  A 
HEALTH  MAINTENANCE  ORGANIZATION  TO  ITS  MEMBERS. 

(a)  In  General.— Section  1861(sX2XHXii)  of  the  Social  Security  Act 
(42  U.S.C.  1395x(sX2XHXii))  is  amended— 

(1)  by  inserting  "or  bv  a  clinical  social  worker  (as  defined  in 
subsection  (f!))"  after  'xlinical  psychologist  (as  defined  by  the 
Secretary)";  and 

(2)  by  striking  "incident  to  his  services"  and  inserting  "in- 
cident to  such  clinical  psychologist's  services  or  clinical  social 
worker's  services". 

(b)  Conical  Social  Worker  Defined.— Section  1861  of  such  Act 
(42  U.S.C.  1395x)  is  amended  by  adding  at  the  end  the  following  new 
subsection: 

"Clinical  Social  Worker 

"(ff)  The  term  'clinical  social  worker'  means  an  individual  who — 
"(1)  possesses  a  master's  or  doctor's  degree  in  social  work; 
"(2)  after  obtaining  such  degree  has  performed  at  least  2  years 
of  supervised  clinical  social  work;  and 

"(3XA)  is  licensed  or  certified  as  a  clinical  social  worker  by  the 
State  in  which  the  services  are  performed,  or 

"(B)  in  the  case  of  an  individual  in  a  State  which  does  not 
provide  for  licensure  or  certification — 

"(i)  has  completed  at  least  2  years  or  3,000  hours  of  post- 
master's degree  supervised  clinical  social  work  practice 
under  the  supervision  of  a  master's  level  social  worker  in 
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an  appropriate  setting  (as  determined  by  the  Secretary), 
and 

"(ii)  meets  such  other  criteria  as  the  Secretary  estab- 
lishes.". 

42  use  I395x  (c)  EFFECTIVE  Date.— The  amendments  made  by  this  section  shall 

note.  be  effective  with  respect  to  services  performed  on  or  after  January  1, 

1988. 

SEC.  4075.  CLARIFICATION  OF  COVERAGE  OF  DRUGS  USED  IN  IMMUNO- 
SUPPRESSIVE THERAPY. 

(a)  In  General.— Section  1861(sX2XJ)  of  the  Social  Security  Act 
(42  U.S.C.  1395x(sX2XJ))  is  amended  by  striking  "immunosuppressive 
drugs"   and   inserting   "prescription   drugs   used   in  immuno- 
suppressive therapy". 
42  use  I395x         (b)  EFFECTIVE  Date. — The  amendment  made  by  subsection  (a) 
note.  shall  apply  to  drugs  dispensed  on  or  after  the  date  of  the  enactment 

of  this  Act. 

SEC.  4076.  SERVICES  OF  A  PHYSICIAN  ASSISTANT. 

(a)  Services  C!overed.— Section  1861(sX2XK)  of  the  Social  Security 
Act  (42  U.S.C.  1395x(sX2XK))  is  amended  by  inserting  ",  in  a  rural 
area  (as  defined  in  section  1886(dX2XD))  that  is  designated,  under 
section  332(aXlXA)  of  the  Public  Health  Service  Act,  as  a  health 
manpower  shortage  area,"  after  "1905(c))". 
42  use  I395x  (b)  Effective  Date. — The  amendments  made  by  this  section  shall 

note.  apply  with  respect  to  services  furnished  on  or  after  January  1,  1989. 

SEC.  4077.  PSYCHOLOGIST  SERVICES  IN  CLINICS. 

(a)  Coverage  of  Psychologists'  Services  Furnished  at  Rural 
Helalxh  Olii^ics  "~ 

(1)  Section  1861(aaXlXB)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(aaXlXB))  is  amended  by  striking  "physician  assistant  or 
by  a  nurse  practitioner"  and  inserting  "physician  assistant  or  a 
nurse  practitioner  (as  defined  in  paragraph  (3)),  or  by  a  clinical 
psychologist  (as  defined  by  the  Secretary), '. 
42  use  l395x  (2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 

note.  with  respect  to  services  furnished  on  or  after  the  date  of  enact- 

ment of  this  Act. 

(b)  Direct  Payment  for  Psychologists*  Services  Furnished  at  a 
Community  Mental  Health  Center.— 

(1)  Section  1861(sX2)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(sX2)),  as  amended,  is  amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (K); 

(B)  by  adding  and"  at  the  end  of  subparagraph  (L);  and 

(C)  by  adding  at  the  end  thereof  the  following  new 
subparagraph: 

"(M)  qualified  psychologist  services;". 

(2)  Section  1832(aX2XB)  of  such  Act  (42  U.S.C.  1395k(aX2XB))  is 
amended — 

(A)  by  striking  "and"  at  the  end  of  clause  (ii); 

(B)  by  striking  the  semicolon  in  clause  (iii)  and  inserting  a 
comma;  and 

(C)  bv  adding  at  the  end  thereof  the  following  new  clause: 

(iv)  qu^ified  psychologist  services;  and' . 
42  use  1395/.  (3)  Section  1833(aXl)  of  such  Act  (42  U.S.C.  1395k(aXl))  is 

amended— 

(A)  by  striking  "and"  at  the  end  of  subparagraph  (G); 
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(B)  by  striking  "services;  and"  in  subparagraph  (H)  and 
inserting  "services,"; 

(C)  by  adding  "and"  at  the  end  of  subparagraph  (I);  and 

(D)  by  adding  at  the  end  thereof  the  following  new 
subparagraph:  "(J)  with  respect  to  quahfled  psychologist 
services  under  section  1861(s)(2XM),  the  amounts  paid  shall 
be  the  amount  determined  by  a  fee  schedule  established  by 
the  Secretary  for  the  purposes  of  this  subparagraph;". 

(4)  The  subsection  added  by  section  4073(bX3)  of  this  subpart  is   ^2  USC  1395/. 
amended  by  inserting  "and  in  the  case  of  qualified  psychologists 

services  for  which  payment  may  be  made  under  this  part  only 
pursuant  to  section  1861(sX2KM)"  after  "1861(sK2XL)". 

(5)  Section  1861  of  such  Act  (42  U.S.C.  1395x)  is  amended  by 
adding  at  the  end  thereof  the  following  new  subsection: 

"Qualified  Psychologist  Services 

"(gg)  The  term  'qualified  psychologist  services'  means  such  serv- 
ices and  such  services  and  supplies  furnished  as  an  incident  to  his 
service  furnished  by  a  clinical  psychologist  (as  defined  by  the  Sec- 
retary) at  a  community  mental  health  center  (as  such  term  is  used 
in  the  Public  Health  Service  Act)  which  the  psychologist  is  legally 
authorized  to  perform  under  State  law  (or  the  State  regulatory 
mechanism  provided  by  State  law)  as  would  otherwise  be  covered  if 
furnished  by  a  physician  or  as  an  incident  to  a  physician's 
service.".*^ 

(6)  *»  The  amendments  made  by  this  subsection  shall  be  K^usc^iQoJk 
effective  with  respect  to  services  performed  on  or  after  July  1, 

1988. 

SEC.  4078.  PROVISION  OF  OFFSITE  COMPREHENSIVE  OUTPATIENT  RE- 
HABILITATION SERVICES. 

Section  1861(ccXl)  of  the  Social  Security  Act  (42  U.S.C. 
1395x(ccXl))  is  amended  by  adding  at  the  end  thereof  the  following: 
"In  the  case  of  physical  therapy,  occupational  therapy,  and  speech 
pathology  services,  there  shall  be  no  requirement  that  the  item  or 
service  be  furnished  at  any  single  fixed  location  if  the  item  or 
service  is  furnished  pursuant  to  such  plan  and  payments  are  not 
otherwise  made  for  the  item  or  service  under  this  title.". 

SEC.  4079.  DEMONSTRATION  PROJECTS  TO  PROVIDE  PAYMENT  ON  A  PRE-    42  USC  1395mm 
PAID,  CAPITATED  BASIS  FOR  COMMUNITY  NURSING  AND  "o^e. 
AMBULATORY    CARE    FURNISHED   TO    MEDICARE  BENE- 
FICIARIES. 

(a)  In  General.— The  Secretary  of  Health  and  Human  Services  (in 
this  section  referred  to  as  the  "Secretary")  shall  enter  into  an 
agreement  with  not  less  than  four  eligible  organizations  submitting 
applications  under  this  section  to  conduct  demonstration  projects  to 
provide  payment  on  a  prepaid,  capitated  basis  for  community  nurs- 
ing and  ambulatory  care  furnished  to  any  individual  entitled  to 
benefits  under  part  A  and  enrolled  under  part  B  of  title  XVIII  of  the 
Social  Security  Act  (other  than  an  individual  medically  determined 
to  have  end-stage  renal  disease)  who  resides  in  the  geographic  area 
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served  by  the  organization  and  enrolls  with  such  organization  (in 
accordance  with  subsection  (cX2)). 

(b)  Definitions  of  Community  Nursing  and  Ambulatory  Care 
AND  EuGiBLE  ORGANIZATION.— As  used  in  this  section: 

(1)  The  term  "community  nursing  and  ambulatory  care" 
means  the  following  services: 

(A)  Part-time  or  intermittent  nursing  care  furnished  by 
or  under  the  supervision  of  registered  professional  nurses. 

(B)  Physical,  occupational,  or  speech  therapy. 

(C)  Social  and  related  services  supportive  of  a  plan  of 
ambulatory  care. 

(D)  Part-time  or  intermittent  services  of  a  home  health 
aide. 

(E)  Medical  supplies  (other  than  drugs  and  biologicals) 
and  durable  medical  equipment  while  under  a  plan  of  care. 

(F)  Medical  and  other  health  services  described  in  para- 
graphs (2XHXii)  and  (5)  through  (9)  of  section  1861(s)  of  the 
Social  Security  Act. 

(G)  Rural  health  clinic  services  described  in  section 
1861(aaXlXC)  of  such  Act. 

(H)  Certain  other  related  services  listed  in  section 
1915(cX4XB)  of  such  Act  to  the  extent  the  Secretary  finds 
such  services  are  appropriate  to  prevent  the  need  for 
institutionalization  of  a  patient. 

(2)  The  term  "eligible  organization"  means  a  public  or  private 
entity,  organized  under  the  laws  of  any  State,  which  meets  the 
following  requirements: 

(A)  The  entity  (or  a  division  or  part  of  such  entity)  is 
primarily  engaged  in  the  direct  provision  of  community 
nursing  and  ambulatory  care. 

(B)  The  entity  provides  directly,  or  through  arrangements 
with  other  qualified  personnel,  the  services  described  in 
paragraph  (1). 

(C)  The  entity  provides  that  all  nursing  care  (including 
services  of  home  health  aids)  is  furnished  by  or  under  the 
supervision  of  a  registered  nurse. 

(D)  The  entity  provides  that  all  services  are  furnished  by 
qualified  staff  and  are  coordinated  by  a  registered  profes- 
sional nurse. 

(E)  The  entity  has  policies  governing  the  furnishing  of 
community  nursing  and  ambulatory  care  that  are  devel- 
oped by  registered  professional  nurses  in  cooperation  with 
(as  appropriate)  other  professionals. 

(F)  The  entity  maintains  clinical  records  on  all  patients. 

(G)  The  entity  has  protocols  and  procedures  to  assure, 
when  appropriate,  timely  referral  to  or  consultation  with 
other  health  care  providers  or  professionals. 

(H)  The  entity  complies  with  applicable  State  and  local 
laws  governing  the  provision  of  community  nursing  and 
ambulatory  care  to  patients. 

(I)  The  requirements  of  subparagraphs  (B),  (D),  and  (E)  of 
section  1876(bX2)  of  the  Social  Security  Act. 

(c)  Agreements  With  Eugible  Organizations  To*^  Conduct 
Demonstration  Projects.— 
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(1)  The  Secretary  may  not  enter  into  an  agreement  with  an 
eligible  organization  to  conduct  a  demonstration  project  under 
th^  section  unless  the  organization  meets  the  requirements  of 
this  subsection  and  subsection  (d)  with  respect  to  members 
enrolled  with  the  organization  under  this  section. 

(2)  The  organization  shall  have  an  open  enrollment  period  for 
the  enrollment  of  individuals  under  this  section.  The  duration 
of  such  period  of  enrollment  and  any  other  requirement 
pertaining  to  enrollment  or  termination  of  enrollment  shall  be 
specified  in  the  agreement  with  the  organization. 

(3)  The  organization  must  provide  to  members  enrolled  with 
the  organization  under  this  section,  through  providers  and 
other  persons  that  meet  the  applicable  requirements  of  titles 
XVIII  and  XIX  of  the  Social  Security  Act,  community  nursing 
and  ambulatory  care  (as  defined  in  subsection  (bXD)  which  is 
generally  available  to  individuals  residing  in  the  geographic 
area  served  by  the  organization,  except  that  the  organization 
may  provide  such  members  with  such  additional  health  care 
services  as  the  members  may  elect,  at  their  option,  to  have 
covered. 

(4)  The  organization  must  make  community  nursing  and 
ambulatory  care  (and  such  other  health  care  services  as  such 
individuals  have  contracted  for)  available  and  accessible  to  each 
individual  enrolled  with  the  organization  under  this  section, 
within  the  area  served  by  the  organization,  with  reasonable 
promptness  and  in  a  manner  which  assures  continuity. 

(5)  Section  1876(cX5)  of  the  Social  Security  Act  shall  apply  to 
organizations  under  this  section  in  the  same  manner  as  it 
applies  to  organizations  under  section  1876  of  such  Act. 

(6)  The  organization  must  have  arrangements,  established  in 
accordance  with  regulations  of  the  Secretary,  for  an  ongoing 
quality  assurance  prograun  for  health  care  services  it  provides  to 
such  individuals  under  the  demonstration  project  conducted 
under  this  section,  which  program  (A)  stresses  health  outcomes 
and  (B)  provides  review  by  health  care  professionals  of  the 
process  followed  in  the  provision  of  such  health  care  services. 

(7)  Under  a  demonstration  project  under  this  section — 

(A)  the  Secretary  could  require  the  organization  to  pro- 
vide financial  or  other  assurances  (including  financial  risk- 
sharing)  that  minimize  the  inappropriate  substitution  of 
other  services  under  title  XVIII  of  such  Act  for  community 
nursing  services;  and 

(B)  if  the  Secretary  determines  that  the  organization  has 
failed  to  perform  in  accordance  with  the  requirements  of 
the  project  (including  meeting  financial  responsibility 
requirements  under  the  project,  any  pattern  of  dispropor- 
tionate or  inappropriate  institutionalization)  the  Secretary 
shall,  after  notice,  terminate  the  project. 

(d)  Determination  of  Per  Capfta  Payment  Rates.— 

(1)  The  Secretary  shall  determine  for  each  12-month  period  in 
which  a  demonstration  project  is  conducted  under  this  section, 
and  shall  announce  (in  a  manner  intended  to  provide  notice  to 
interested  parties)  not  later  than  three  months  before  the  begin- 
ning of  such  period,  with  respect  to  each  eligible  organization 
conducting  a  demonstration  project  under  this  section,  a  per 
capita  rate  of  payment  for  each  class  of  individuals  who  are 
enrolled  with  such  organization  who  are  entitled  to  benefits 
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under  part  A  and  enrolled  under  part  B  of  title  XVIII  of  the 
Social  Security  Act. 

(2XA)  Except  as  provided  in  paragraph  (3),  the  per  capita  rate 
of  payment  under  paragraph  (1)  shall  be  determined  in  accord- 
ance with  this  paragraph. 

(B)  The  Secretary  shall  define  appropriate  classes  of  members, 
based  on  age,  disability  status,  and  such  other  factors  as  the 
Secretary  determines  to  be  appropriate,  so  as  to  ensure  actuar- 
ial equivalence.  The  Secretary  may  add  to,  modify,  or  substitute 
for  such  classes,  if  such  changes  will  improve  the  determination 
of  actuarial  equivalence. 

(C)  The  per  capita  rate  of  payment  under  paragraph  (1)  for 
each  such  class  shall  be  equal  to  95  percent  of  the  adjusted 
average  per  capita  cost  (as  defined  in  suoparagraph  (D))  for  that 
class. 

(D)  For  purposes  of  subparagraph  (C),  the  term  'adjusted 
average  per  capita  cost'  means  the  average  per  capita  amount 
that  the  Secretary  estimates  in  advance  (on  the  basis  of  actual 
experience,  or  retrospective  actuarial  equivalent  based  upon  an 
adequate  sample  and  other  information  and  data,  in  a  geo- 
graphic area  served  by  an  eligible  organization  or  in  a  similar 
area,  with  appropriate  adjustments  to  assure  actuarial  equiva- 
lence) would  be  payable  in  any  contract  year  for  those  services 
covered  under  parts  A  and  B  of  title  XVIII  of  the  Social  Securitv 
Act  and  types  of  expenses  otherwise  reimbursable  under  sucn 
parts  A  and  B  which  are  described  in  subparagraphs  (A) 
through  (G)  of  subsection  (bXD  (including  administrative  costs 
incurred  by  organizations  described  in  sections  1816  and  1842  of 
such  Act),  if  the  services  were  to  be  furnished  by  other  than  an 
eligible  organization. 

(3)  The  Secretary  shall,  in  consultation  with  providers,  health 
policy  experts,  and  consumer  groups  develop  capitation-based 
reimbursement  rates  for  such  classes  of  individuals  entitled  to 
benefits  Under  part  A  and  enrolled  under  part  B  of  the  Social 
Security  Act  as  the  Secretary  shall  determine.  Such  rates  shall 
be  applied  in  determining  per  capita  rates  of  payment  under 
paragraph  (1)  with  respect  to  at  least  one  eligible  organization 
conducting  a  demonstration  project  under  this  section. 

(4XA)  In  the  case  of  an  eligible  organization  conducting  a 
demonstration  project  under  this  section,  the  Secretary  shall 
make  monthly  payments  in  advance  and  in  accordance  with  the 
rate  determined  under  paragraph  (2)  or  (3),  except  as  provided 
in  subsection  (eX3XB),  to  the  organization  for  each  individual 
enrolled  with  the  organization. 

(B)  The  amount  of  payment  under  paragraph  (2)  or  (3)  may  be 
retroactively  adjusted  to  take  into  account  any  difference  be- 
tween the  actual  number  of  individuals  enrolled  in  the  plan 
under  this  section  and  the  number  of  such  individuals  estimated 
to  be  so  enrolled  in  determining  the  amount  of  the  advance 
payment. 

(5)  The  payment  to  an  eligible  organization  under  this  section 
for  individuals  enrolled  under  this  section  with  the  organization 
and  entitled  to  benefits  under  part  A  and  enrolled  under  part  B 
of  the  Social  Security  Act  shall  be  made  from  the  Federal 
Hospital  Insurance  Trust  Fund  and  the  Federal  Supplementary 
Memcal  Insurance  Trust  Fund  established  under  such  Act  in 
such  proportions  from  each  such  trust  fund  as  the  Secretary 
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deems  to  be  fair  and  equitable  taking  into  consideration  benefits 
attributable  to  such  parts  A  and  B,  respectively. 

(6)  During  any  period  in  which  an  individual  is  enrolled  with 
an  eligible  organization  conducting  a  demonstration  project 
under  this  section,  only  the  eligible  organization  (and  no  other 
individual  or  person)  shall  be  entitled  to  receive  pajrments  from 
the  Secretary  under  this  title  for  community  nursing  and 
ambulatory  care  (as  defined  in  subsection  (bXD)  furnished  to  the 
individual. 

(e)  Restriction  on  Premiums,  Deductibles,  Copayments,  and 
Coinsurance.— 

(1)  In  no  case  may  the  portion  of  an  eligible  organization's 
premium  rate  and  the  actuarial  value  of  its  deductibles,  coinsur- 
ance, and  copayments  charged  (with  respect  to  community  nurs- 
ing and  ambulatory  care)  to  individuals  who  are  enrolled  under 
this  section  with  the  organization,  exceed  the  actuarial  value  of 
the  coinsurance  and  deductibles  that  would  be  applicable  on  the 
average  to  individuals  enrolled  under  this  section  with  the 
organization  (or,  if  the  Secretary  finds  that  adequate  data  are 
not  available  to  determine  that  actuarial  value,  the  actuarial 
value  of  the  coinsurance  and  deductibles  applicable  on  the 
average  to  individuals  in  the  area,  in  the  State,  or  in  the  United 
States,  eligible  to  enroll  under  this  section  with  the  organiza- 
tion, or  other  appropriate  data)  and  entitled  to  benefits  under 
part  A  and  enrolled  under  part  B  of  the  Social  Security  Act,  if 
they  were  not  members  of  an  eligible  organization. 

(2)  If  the  eligible  organization  provides  to  its  members  en- 
rolled under  this  section  services  in  addition  to  community 
nursing  and  ambulatory  care,  election  of  coverage  for  such 
additional  services  shall  be  optional  for  such  members  and  such 
organization  shall  furnish  such  members  with  information  on 
the  portion  of  its  premium  rate  or  other  charges  applicable  to 
such  additional  services.  In  no  case  may  the  sum  of— 

(A)  the  portion  of  such  organization's  premium  rate 
charged,  with  respect  to  such  additional  services,  to  mem- 
bers enrolled  under  this  section,  and 

(B)  the  actuarial  value  of  its  deductibles,  coinsurance,  and 
copayments  charged,  with  respect  to  such  services  to  such 
members 

exceed  the  adjusted  community  rate  for  such  services  (as  de- 
fined in  section  1876(eX3)  of  the  Social  Security  Act). 

(3XA)  Subject  to  subparagraphs  (B)  and  (C),  each  agreement  to 
conduct  a  demonstration  project  under  this  section  shall  provide 
that  if— 

(i)  the  adjusted  community  rate,  referred  to  in  paragraph 
(2),  for  community  nursing  and  ambulatory  care  covered 
under  parts  A  and  B  of  title  XVIII  of  the  Social  Security 
Act  (as  reduced  for  the  actuarial  value  of  the  coinsurance 
and  deductibles  under  those  parts)  for  members  enrolled 
under  this  section  with  the  organization, 

is  less  than 

(ii)  the  average  of  the  per  capita  rates  of  payment  to  be 
made  under  subsection  (dKU  at  the  beginning  of  the  12- 
month  period  (as  determined  on  such  basis  as  the  Secretary 
determines  appropriate)  described  in  such  subsection  for 
members  enrolled  under  this  section  with  the  organization. 
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the  eligible  organization  shall  provide  to  such  members  the 
additional  benefits  described  in  section  1876(gX3)  of  the  Social 
Security  Act  which  are  selected  by  the  eligible  organization  and 
which  the  Secretary  fmds  are  at  least  equal  in  value  to  the 
difference  between  that  average  per  capita  payment  and  the 
adjusted  community  rate  (as  so  reduced). 

(B)  Subparagraph  (A)  shall  not  apply  with  respect  to  any 
organization  which  elects  to  receive  a  lesser  pa5anent  to  the 
extent  that  there  is  no  longer  a  difference  between  the  average 
per  capita  payment  and  adjusted  community  rate  (as  so 
reduced). 

(C)  An  organization  conducting  a  demonstration  project  under 
this  section  may  provide  (with  the  approval  of  the  Secretary) 
that  a  part  of  the  value  of  such  additional  benefits  under 
subparagraph  (A)  be  withheld  and  reserved  by  the  Secretary  as 
provided  in  section  1876(gX5)  of  the  Social  Security  Act. 

■acts.  (4)  The  provisions  of  paragraphs  (3),  (5),  and  (6)  of  section 

1876(g)  of  the  Social  Security  Act  shall  apply  in  the  same 
manner  to  agreements  under  this  section  as  they  apply  to  risk- 
sharing  contracts  under  section  1876  of  such  Act,  and,  for  this 
purpose,  any  reference  in  such  paragraphs  to  paragraph  (2)  is 
deemed  a  reference  to  paragraph  (3)  of  this  subsection. 

(5)  Section  1876(eX4)  of  the  Social  Security  Act  shall  apply  to 
eligible  organizations  under  this  section  in  the  same  manner  as 
it  applies  to  eligible  organizations  under  section  1876  of  such 
Act. 

(f)  Commencement  and  Duration  of  Projects.— Each  dem- 
onstration project  under  this  section  shall  begin  not  later  than  July 
1,  1989,  and  shall  be  conducted  for  a  period  of  three  years. 

(g)  Report. — Not  later  than  January  1,  1992,  the  Secretary  shall 
submit  to  the  Congress  a  report  on  the  results  of  the  demonstration 
projects  conducted  under  this  section. 

SEC.  4080.  PART  B  PREMIUM. 

Section  1839  of  the  Social  Security  Act  (42  U.S.C.  1395r)  is 
amended — 

(1)  in  subsection  (e),  by  striking  "1989"  each  place  it  appears 
and  inserting  in  lieu  thereof  "1990"; 

(2)  in  subsection  (fKD,  by  striking  "or  1987"  and  inserting  in 
lieu  thereof  "1987,  or  1988^^;  and 

(3)  in  subsection  (fK2),  by  striking  "or  1988"  and  inserting  in 
lieu  thereof  "1988,  or  1989^^. 

Subpart  D — Other  Provisions 

SEC.  4081.  SUBMISSION   OF   CLAIMS  TO   SUPPLEMENTAL  INSURANCE 
CARRIERS. 

(a)  In  General.— Section  1842(hX3)  of  the  Social  Security  Act  (42 
U.S.C.  1395u(hX3))  is  amended  by  inserting  "(A)"  after  "(3)"  and  by 
adding  at  the  end  the  following  new  subparagraph: 

"(B)  The  Secretary  shall  establish  a  procedure  whereby  an  individ- 
ual enrolled  under  this  part  may  assign,  in  an  appropriate  manner 
on  the  form  claiming  a  benefit  under  this  part  for  an  item  or  service 
furnished  by  a  participating  physician  or  supplier,  the  individual's 
rights  of  payment  under  a  medicare  supplemental  policy  (described 
in  section  1882(gXl))  in  which  the  individual  is  enrolled.  In  the  case 
such  an  assignment  is  properly  executed  and  a  claims  detennination 
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is  made  by  a  carrier  with  a  contract  under  this  section,  the  carrier 
shall  transmit  to  the  private  entity  issuing  the  medicare  supple- 
mental policy  notice  of  such  fact  and  including  such  information  as 
the  Secretary  determines  is  generally  provided  to  enable  the  entity 
to  decide  whether  (and  the  amount  of)  any  payment  is  due  under  the 
policy.  The  Secretary  may  enter  into  arrangements  for  the  transmit- 
tal of  such  information  to  entities  electronically.  The  Secretary  shall 
impose  user  fees  for  the  transmittal  of  information  under  this 
subparagraph,  whether  electronically  or  otherwise.". 

(b)  Medio AP  Poucy  Standards.— Section  1882  of  such  Act  (42 
U.S.C.  1395ss)  is  amended— 

(1)  in  subsection  (bXl) — 

(A)  by  amending  subparagraph  (B)  to  read  as  follows: 
"(B)  includes  requirements  equal  to  or  more  stringent  than 
the  requirements  described  in  paragraphs  (2)  and  (3)  of  subsec- 
tion (c);", 

*3  (B)  by  adding  "and"  at  the  end  of  subparagraph  (C), 
and 

*3  (C)  by  inserting  after  subparagraph  (C)  the  following 
new  subparagraph: 
"(D)  provides  the  Secretary  periodically  (but  at  least  an- 
nually) with  a  list  containing  the  name  and  address  of  the  issuer 
of  each  such  policy  and  the  name  and  number  of  each  such 
policy  (including  an  indication  of  policies  that  have  been  pre- 
viously approved,  newly  approved,  or  withdrawn  from  approval 
since  the  previous  list  was  provided),"; 

(2)  in  subsection  (c)— 

(A)  by  striking  "and"  at  the  end  of  paragraph  (1), 

(B)  by  striking  the  period  at  the  end  of  paragraph  (2)  and 
inserting  ";  and  ',  and 

(C)  by  inserting  after  paragraph  (2)  the  following  new 
paragraph: 


"(3XA)  accepts  a  notice  under  section  1842(hX3XB)  as  a  claims 
form  for  benefits  under  such  policy  in  lieu  of  any  claims  form 
otherwise  required  and  agrees  to  make  a  payment  determina- 
tion on  the  basis  of  the  information  contained  in  such  claims 
form; 

"(B)  where  such  a  notice  is  received — 

"(i)  provides  notice  to  such  physician  or  supplier  and  the 
beneficiary  of  the  payment  determination,  and 

"(ii)  provides  any  appropriate  payment  directly  to  the 
participating  physician  or  supplier  involved; 


"(C)  provides  each  enroUee  at  the  time  of  enrollment  a  card 
listing  the  policy  name  and  number  and  a  single  mailing  ad- 
dress to  which  notices  under  section  1842(hX3XB)  respecting  the 
policy  are  to  be  sent; 

"(D)  agrees  to  pay  any  user  fees  established  under  section 
1842(hX3XB)  with  respect  to  information  transmitted  to  the 
issuer  of  the  policy;  and 

"(E)  provides  to  the  Secretary  at  least  annually,  for  transmit- 
tal to  carriers,  a  single  mailing  address  to  which  notices  under 
section  1842(hX3XB)  respecting  the  policy  are  to  be  sent.", 
(c)  ErFEcnvE  Dates.— (1)  The  amendment  made  by  subsection  (a) 
shall  apply  to  contracts  with  carriers  for  claims  for  items  and 
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services  furnished  by  participating  physicians  and  suppliers  on  or 
after  January  1, 1989. 

(2XA)  The  amendments  made  by  subsection  (b)  shall  apply  to 
medicare  supplemental  policies  as  of  January  1,  1989  (or,  if  ap- 
plicable, the  date  established  under  subparagraph  (B)). 

(B)  In  the  case  of  a  State  which  the  Secretary  of  Health  and 
Human  Services  identifies  as — 

(i)  requiring  State  legislation  (other  than  legislation  appro- 
priating funds)  in  order  for  medical  supplemental  policies  to  be 
changed  to  meet  the  requirements  of  section  1882(cX3)  of  the 
Social  Security  Act,  and 

(ii)  having  a  legislature  which  is  not  scheduled  to  meet  in 
1988  in  a  legislative  session  in  which  such  legislation  may  be 
considered, 

the  date  specified  in  this  subparagraph  is  the  first  day  of  the  first 
calendar  quarter  beginning  after  the  close  of  the  first  legislative 
session  of  the  State  legislature  that  begins  on  or  after  January  1, 
1989,  and  in  which  legislation  described  in  clause  (i)  may  be 
considered. 

SEC.  4082.  REVISION  OF  PART  B  HEARINGS. 

(a)  Clarification  of  OBRA  Amendment.— Section  1869(bX3XB)  of 
the  Social  Security  Act  (42  U.S.C.  1395ff(bX3XB))  is  amended  by 
striking  "chapter  5"  and  inserting  "section  553". 

(b)  ExPEDFFED  Administrative  Hearing  Where  Only  Issues  of 
Law.— Section  1869(b)  of  such  Act  (42  U.S.C.  1395ffU)))  is  amended  by 
adding  at  the  end  the  following  new  paragraph: 

"(5)  In  an  administrative  hearing  pursuant  to  paragraph  (1), 
where  the  moving  party  alleges  that  there  are  no  material  issues  of 
fact  in  dispute,  the  administrative  law  judge  shall  make  an  expe- 
dited determination  as  to  whether  any  such  facts  are  in  dispute  and, 
if  not,  shall  determine  the  case  expeditiously.". 

(c)  Timely  Carrier  Hearings  on  Part  B  Appeals.— Section 
1842(bX5)  of  such  Act  (42  U.S.C.  1395u(bX5))  is  amended— 

(1)  by  inserting  "(A)"  after  "(5)",  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 
"(B)  The  Secretary  shall  establish  standards  for  evaluating  car- 
riers' performance  of  reviews  of  initial  carrier  determinations  and  of 
fair  hearings  under  paragraph  (3XC),  under  which  a  carrier  is 
expected— 

"(i)  to  complete  such  reviews,  within  45  days  after  the  date  of 
a  request  by  an  individual  enrolled  under  this  part  for  such  a 
review,  in  95  percent  of  such  requests,  and 

"(ii)  to  make  a  final  determination,  within  120  days  aft«r  the 
date  of  receipt  of  a  request  by  an  individual  enrolled  under  this 
part  for  a  fair  hearing  under  paragraph  (3XC),  in  90  percent  of 
such  cases.". 

(d)  GAO  Study.— The  Comptroller  General  shall  conduct  a  study 
concerning  the  cost  effectiveness  of  requiring  hearings  with  a  car- 
rier under  part  B  of  title  XVIII  of  the  Social  Security  Act  before 
having  a  hearing  before  an  administrative  law  judge  respecting 
carrier  determinations  under  that  part.  The  Comptroller  General 
shall  report  to  the  Congress  on  the  results  of  such  study  by  not  later 
than  June  30, 1989. 

(e>  Effective  Dates. — (1)  The  amendment  made  by  subsection  (a) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 


***Copy  read  "is  amended  it  amended". 
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(2)  The  amendment  made  by  subsection  (b)  shall  apply  to  requests 
for  hearings  filed  after  the  end  of  the  60-day  period  beginning  on  the 
date  of  the  enactment  of  this  Act. 

(3)  The  amendments  made  by  subsection  (c)  shall  apply  to  evalua- 
tion of  performance  of  carriers  under  contracts  entered  into  or 
renewed  on  or  after  October  1, 1988. 

SEC.  4083.  PROVISIONS  RELATING  TO  PHYSICIAN  PAYMENT  REVIEW 
COMMISSION. 

(a)  Revision  of  Appointment  Process  for  the  Physician  Pay- 
ment Review  Commission. — 

(1)  In  GENERAL.— Section  1845(a)  of  the  Social  Security  Act 
(42  U.S.C.  1395w-l(aX3))  is  amended— 

(A)  in  paragraph  (1),  by  striking  "with  expertise  in  the 
provision  and  financing  of  physicians'  services"  and  insert- 
ing "with  national  recognition  for  their  expertise  in  health 
economics,  physician  reimbursement,  medical  practice,  and 
other  related  fields";  and 

(B)  in  paragraph  (3),  by  striking  the  last  sentence. 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  apply  to  appointments  made  after  the  date  of  the  enact- 
ment of  this  Act. 

(b)  Treatment  of  Employees  for  Certain  Purposes. — 

(1)  In  GENERAL.— Section  1886(eX6XD)  of  the  Social  Security 
Act  (42  U.S.C.  1395ww(eX6XD))  is  amended  by  adding  at  the  end 
the  following:  "For  purposes  of  pay  (other  than  pay  of  members 
of  the  Commission)  and  emplojrment  benefits,  rights,  and  privi- 
leges, all  personnel  of  the  Commission  shall  be  treated  as  if  they 
were  employees  of  the  United  States  Senate.". 

(2)  Effective  date.— The  amendments  made  by  paragraph  (1) 
shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

(c)  Change  in  Date  for  Annual  Report  of  Physician  Payment 
Review  (Dommission. — 

(1)  Section  1845(bXl)  of  such  Act  (42  U.S.C.  1395w-l(bXl))  is 
amended  by  striking  "March  1"  and  inserting  "March  31". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  with 
respect  to  reports  for  years  after  1987. 

SEC.  4084.  TECHNICAL  AMENDMENTS  RELATED  TO  CERTIFIED  REG- 
ISTERED  NURSE  ANESTHETISTS. 

(a)  In  General.— Section  18330)  of  the  Social  Security  Act  (42 
U.S.C.  139510)),  as  added  by  section  9320(e)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986,  is  amended— 

(1)  in  paragraph  (2),  by  striking  "1985"  and  inserting  "1985 
and  such  other  data  as  the  Secretary  determines  necessary"; 
and 

(2)  in  paragraph  (5XA),  by  striking  "or  group  practice"  each 
place  it  appears  and  inserting  "group  practice,  or  ambulatory 
surgical  center". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  as  if  included  in  the  amendment  made  by  section 
9320(eX2)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986. 
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SEC.  4085.  MISCELLANEOUS  AND  TECHNICAL  PROVISIONS. 

(a)  Prompt  Submittal  of  Data  by  Secretary.— Section  1845  of 
the  Social  Security  Act  (42  U.S.C.  1395w-l)  is  amended  by  adding  at 
the  end  the  following  new  subsection: 

"(fKl)  Not  later  than  October  1st  of  each  year  (beginning  with 
1988),  the  Secretary  shall  transmit  to  the  Physician  Payment 
Review  Commission,  to  the  Congressional  Budget  Office,  and  to  the 
Congressional  Research  Service  of  the  Library  of  Congress  national 
data  (known  as  the  Part  B  Medicare  Annual  Data  System)  for  the 
previous  year  respecting  part  B  of  this  title. 

"(2)  In  order  to  ensure  that  the  data  are  available  for  transmittal 
under  paragraph  (1)  on  a  timely  basis,  the  Secretary  shall  require,  in 
the  standards  and  criteria  established  under  section  1842(bX2),  that 
carriers  submit  data  for  a  year  under  the  system  referred  to  in 
paragraph  (1)  not  later  than  July  1st  of  the  following  year. 

"(3)  The  Secretary,  in  consultation  with  the  Physician  Payment 
Review  Commission,  the  Congressional  Budget  Office,  and  the 
Congressional  Research  Service  of  the  Library  of  Congress,  shall 
establish  and  annually  revise  standards  for  the  data  reporting 
system  described  in  paragraph  (1). 

"(4)  The  Secretary  shall  also  provide  to  the  entities  described  in 
paragraph  (1)  additional  data  respecting  the  program  under  this 
part  as  may  be  reasonably  requested  by  them  on  an  agreed-upon 
schedule. 

"(5)  The  Secretary  shall  develop,  in  consultation  with  the  Physi- 
cian Payment  Review  Commission,  the  Congressional  Budget  Office, 
and  the  Congressional  Research  Service  of  the  Library  of  Congress, 
a  system  for  providing  to  each  of  such  entities  on  a  quarterly  basis 
summary  data  on  aggregate  expenditures  under  this  part  by  type  of 
service  and  by  type  of  provider.  Such  data  shall  be  provided  not  later 
than  90  days  after  the  end  of  each  quarter  (for  quarters  beginning 
with  the  calendar  quarter  ending  on  March  31, 1989).". 

flo)  Clarification  of  Penalties  for  Unassigned  Laboratory 
Services.— 

(1)  In  general.— Section  1833(hX5)  of  the  Social  Security  Act 
(42  U.S.C.  13951(hX5))  is  amended  by  adding  at  the  end  the 
following  new  subparagraph: 
"(D)  If  a  person  knowingly  and  willfully  and  on  a  repeated  basis 
bills  an  individual  enrolled  under  this  part  for  charges  for  a  clinical 
diagnostic  laboratory  test  for  which  payment  may  only  be  made  on 
an  assignment-related  basis  under  subparagraph  (C),  the  Secretary 
may  apply  sanctions  against  the  person  in  the  same  manner  as  the 
Secretary  may  apply  sanctions  against  a  physician  in  accordance 
with  section  1842(jX2).". 
42  use  1395/  (2)  Effective  date.— The  amendment  made  by  paragraph  (1) 

shall  apply  to  procedures  performed  on  or  after  January  1, 1988. 

(c)  Extension  of  Moratorium  on  Laboratory  Payment  Dem- 
onstration.— Section  9204(a)  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985,  as  amended  by  section  9339(e)  of  the 

42  use  1395WW  Omnibus  Budget  Reconciliation  Act  of  1986,  is  amended  by  striking 
note-  "January  1, 1988"  and  inserting  "January  1, 1989". 

(d)  Prompt  Payment  for  Comprehensive  Outpatient  Re- 
habilitation Facilities.— 

(1)  Section  1816(cX2XC)  of  the  Social  Security  Act  (42  U.S.C. 
1395h(cX2XC))  is  amended  by  striking  "or  hospice  program"  and 
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inserting  "hospice  program,  comprehensive  outpatient  re- 
habilitation facility,  or  rehabilitation  agency". 

(2KA)  The  amendment  made  by  paragraph  (1)  shall  apply  to 
claims  received  on  or  after  the  date  of  enactment  of  this  Act. 

(B)  The  Secretary  of  Health  and  Human  Services  shall  pro^ 
vide  for  such  timely  amendments  to  agreements  under  section 
1816,  and  regulations,  to  such  extent  as  may  be  necessary  to 
implement  the  amendment  made  by  paragraph  (1). 

(e)  Capacity  To**  Set  Geographic  Payment  Limits.— The  Sec- 
retary of  Health  and  Human  Services  shall  develop  the  capability  to 
implement  (for  services  furnished  on  or  after  January  1,  1989) 
geographic  limits  on  charges  and  payments  under  part  B  of  title 
XVIII  of  the  Social  Security  Act  for  physicians'  services  based  on 
statewide,  regional,  or  national  average  (or  percentile  in  a  distribu- 
tion) of  prevailing  charges  or  payment  amounts  (weighted  by  fre- 
quency of  services).  Any  such  limits  shall  take  into  account  adjust- 
ments for  geographic  differences  in  cost  of  practice  and  cost  of 
living. 

(f)  Delay  in  Effective  Date  for  Estabushing  Physician  Identi- 
fier System.— Section  9202(g)  of  the  Consolidated  Omnibus  Budget 
Reconciliation  Act  of  1985  is  amended  by  striking  "July  1, 1987"  and 
inserting  "October  1, 1988". 

(g)  Date  for  Applying  Civil  Penauties  for  Improper  Use  of 
Assistants  in  Performing  Cataract  Surgery.— 

(1)  Section  1842(k)  of  the  Social  Security  Act  (42  U.S.C. 
1395u(k))  is  amended  in  paragraphs  (1)  and  (2)  by  striking 
"(jX2)"  each  place  it  appears  and  inserting  "(jX2)  in  the  case  of 
surgery  performed  on  or  after  March  1, 1987". 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
as  if  included  in  section  9307(c)  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985. 

(h)  Utiuzation  Screens  for  Physician  Services  Provided  to 
Patients  in  Rehabiutation  Hospitals.— 

(1)  The  Secretary  of  Health  and  Human  Services  shall  estab- 
lish (in  consultation  with  appropriate  physician  groups,  includ- 
ing those  representing  rehabilitative  medicine)  a  separate  utili- 
zation screen  for  physician  visits  to  patients  in  rehabilitation 
hospitals  and  rehabilitative  units  (and  patients  in  long-term 
care  hospitals  receiving  rehabilitation  services)  to  be  used  by 
carriers  under  section  1842  of  the  Social  Security  Act  in 
performing  functions  under  subsection  (a)  of  such  section  re- 
lated to  the  utilization  practices  of  physicians  in  such  hospitals 
and  units. 

(2)  Not  later  than  12  months  after  the  date  of  enactment  of 
this  Act,  the  Secretary  of  Health  and  Human  Services  shall 
take  appropriate  steps  to  implement  the  utilization  screen 
established  under  paragraph  (1). 

(i)  Technical  Amendments. — 

(1)  Section  1833(a)  of  the  Social  Security  Act  (42  U.S.C. 
13951(a))  is  amended— 

(A)  in  paragraphs  dXDXi)  and  (2XDXi),  by  striking,  "on 
the  basis  of  an  assignment  described  in  section 
1842(bX3XBXii),  under  the  procedure  described  in  section 
1870(fXl),"  and  inserting  "on  an  assignment-related  basis"; 
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(B)  in  paragraph  (1),  by  striking  "and"  before  "(G)";  and 

(C)  in  subsection  (bX3XA),  by  striking  "on  the  basis  of  an 
assignment  described  in  section  1842(bK3XBXii),  under  the 
procedure  described  in  section  1870(0(1)"  and  inserting  "on 
an  assignment-related  basis". 

(2)  Section  1833(hXlXC)  of  such  Act  (42  U.S.C.  13951(hXlXC))  is 
amended  by  inserting  before  the  period  the  following:  ",  and 
ending  on  December  31,  1989.  For  such  tests  furnished  on  or 
after  January  1,  1990,  the  fee  schedule  shall  be  established  on  a 
nationwide  basis". 

(3)  Section  1833(hX5XA)  of  such  Act  (42  U.S.C.  13951(hX5XA))  is 
amended  by  striking  "and"  at  the  end  of  clause  (i),  by  striking 
the  period  at  the  end  of  clause  (ii)  and  inserting  ",  and",  and  by 
adding  at  the  end  the  following  new  clause: 

"(iii)  in  the  case  of  a  clinical  diagnostic  laboratory  test  pro- 
vided under  an  arrangement  (as  defined  in  section  1861(wXl)) 
made  by  a  hospital,  payment  shall  be  made  to  the  hospital.". 

(4)  Section  1835(aX2XC)  of  such  Act  (42  U.S.C.  1395n(aX2XC))  is 
amended  by  striking  the  second  comma  at  the  end  of  clause  (i). 

(5)  Section  1842(bX3XC)  of  such  Act  (42  U.S.C.  1395u(bX3XC))  is 
amended  by  striking  "not  more  than"  and  inserting  "less  than". 

(6)  Section  1842(hX5)  of  such  Act  (42  U.S.C.  1395u(hX5))  is 
amended  by  striking  "the"  before  "participation". 

(7)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986,  section  1842(jXl)  of  the  Social 
Security  Act  (42  U.S.C.  1395u(jXl))  is  amended— 

(A)  in  subparagraph  (CXi),  by  inserting  "maximum  allow- 
able" after  '  If  the  physician's' , 

(B)  in  subparagraph  (CXv),  by  striking  "1987"  and  insert- 
ing    "1986*^",  and 

(C)  by  adding  at  the  end  of  subparagraph  (C)  the  following 
new  clause: 

"(vii)  In  the  case  of  a  nonparticipating  physician  who  was  a 
participating  physician  during  a  previous  period,  for  the  purpose  of 
computing  the  physician's  maximum  allowable  actual  charge  during 
the  physician's  period  of  nonparticipation,  the  physician  shall  be 
deemed  to  have  had  a  maximum  allowable  actual  charge  during  the 
period  of  participation,  and  such  deemed  maximum  allowable  actual 
charge  shall  be  determined  accordingly  to  clauses  (i)  through  (vi).". 

(8)  Paragraph  (4)  of  section  1845(e)  of  the  Social  Security  Act 
(42  U.S.C.  1395w-l(e))  is  amended  by  moving  the  alignment  of 
each  of  its  provisions  (including  any  clauses  therein)  2  ems  to 
the  left. 

(9)  Section  1861(bX4)  of  such  Act  (42  U.S.C.  1395x(bX4))  is 
amended  by  striking  the  comma  before  "anesthesia"  and  insert- 
ing "and"  and  by  striking  "certified"  the  second  place  it 
appears. 

(10)  The  heading  of  subsection  (g)  of  section  1861  of  such  Act 
(42  U.S.C.  1395x)  is  amended  to  read  as  follows: 

"Outpatient  Occupational  Therapy  Services". 

(11)  Section  1861(s)  of  such  Act  (42  U.S.C.  1395x(s)),  as 
amended  by  section  9367(a)  of  this  Act,  is  amended  by  striking 
"which—"  before  paragraph  (15)  and  all  that  follows  through 
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the  end  of  paragraph  (16)  and  inserting  the  following:  "which 
would  not  be  included  under  subsection  (b)  if  it  were  furnished 
to  an  inpatient  of  a  hospital.". 

(12)  Section  1861(vX5XA)  of  such  Act  (42  U.S.C.  1395x(vX5XA)) 
is  amended  by  striking  "section  1861(p)"  and  "section  1861(g)" 
and  inserting  "subsection  (p)"  and  "subsection  (g)",  respectively. 

(13)  Tlie  heading  of  subsection  (bb)  of  section  1861  of  such  Act 
(42  U.S.C.  1395x)  is  amended  to  read  as  follows: 

"Services  of  a  (Certified  Registered  Nurse  Anesthetist". 

(14)  The  heading  of  subsection  (ee)  of  section  1861  of  such  Act 
(42  U.S.C.  1395x)  is  amended  to  read  as  follows: 


"Discharge  Planning  Process". 

(15)  Section  1862(aXlXA)  of  such  Act  (42  U.S.C.  1395y(aXlXA)) 
is  amended  by  striking  "or  (D)"  and  inserting  "(D),  or  (E)". 

(16)  Section  1862(aX14)  of  such  Act  (42  U.S.C.  1395y(aX14))  is 
amended  by  striking  "an  patient"  and  inserting  "a  patient". 

(17)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986,  section  1866(g)  of  the  Social 
Security  Act  (42  U.S.C.  1395cc(g))  is  amended  by  striking  "for  a 
hospital  outpatient  service"  and  all  that  follows  through 
"subsection  (aXl)(H)"  and  inserting  "inconsistent  with  an 
arrangement  under  subsection  (aXlXH)  or  in  violation  of  the 
requirement  for  such  an  furangement". 

(18)  Section  1869(a)  of  the  Social  Security  Act  (42  U.S.C. 
1395ff[a))  is  amended  by  inserting  "or  a  claim  for  benefits  with 
respect  to  home  health  services  under  part  B"  before  "shall". 

(19)  Section  1869(bX2)  of  such  Act  (42  U.S.C.  1395mbX2))  is 
amended  by  inserting  "and  (1)(D)"  after  "paragraph  (IXC)"  each 
place  it  appears. 

(20)  Section  1875(cX3XB)  of  such  Act  (42  U.S.C.  139511(cX3XB)) 
is  amended  by  striking  "years  1987"  and  inserting  "year  1987". 

(21)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986 — 

(A)  section  9313(dX3)  of  such  Act  is  amended  by  striking 
"2  years  after  the  date  of  the  enactment  of  this  Act"  and 
inserting  "January  1, 1990"; 

(B)  section  9332(aX3)  of  such  Act  is  amended  by  inserting 
before  the  period  at  the  end  the  following:  "or  in  increasing 
the  proportion  of  total  payments  for  physicians'  services 
which  are  pajmients  for  such  services  rendered  by  partici- 
pating physicians"; 

(C)  section  9335(jX2)  of  such  Act  is  amended  by  inserting 
before  the  period  at  the  end  the  following:  "except  that, 
until  network  administrative  organizations  are  established 
under  section  1881(cXlXA)  of  the  Social  Security  Act  (as 
amended  by  subsection  (dXD  of  this  section),  the  distribu- 
tion of  payments  described  in  the  last  sentence  of  section 
1881(bX7)  of  such  Act  shall  be  made  based  on  the  distribu- 
tion of  payments  under  section  1881  of  such  Act  to  network 
administrative  organizations  for  fiscal  year  1986";  and 

(D)  section  9343  of  such  Act  is  amended — 

(i)  amending  subparagraph  (A)  of  subsection  (eX2)  to 
read  as  follows: 
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"(2KA)  Section  1833  (42  U.S.C.  13951)  is  amended— 

"(i)  in  subsection  (aXlXF),  by  striking  '(iX3)'  and  inserting 
'(iX4)',  and 

"(ii)  in  subsection  (bX3),  by  striking  'or  under  subsection 
(iX2)or(iX4)'."; 

(ii)  in  subsection  (hX2),  by  striking  "(d)"  and  inserting 
"(c)"  and  by  adding  at  the  end  the  following:  "The 
amendments  made  by  subsection  (c)  shall  apply  to  serv- 
ices furnished  after  June  30, 1987.";  and 

(iii)  in  subsection  (hX4),  by  striking  "(c)"  and  insert- 
ing "(d)". 

PART  4— PEER  REVIEW  ORGANIZATIONS 
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SEC.  4091.  CONTRACT  PROVISIONS. 

(a)  Extensions  of  Peer  Review  Contract  Period.— 

(1)  One-time  extensions  to  permit  staggering  of  expira- 
tion dates.— 

(A)  In  general.— In  order  to  permit  the  Secretary  of 
Health  and  Human  Services  an  adequate  time  to  complete 
contract  renewal  negotiations  with  utilization  and  quality 
control  peer  review  organizations  under  part  B  of  title  XI  of 
the  Social  Security  Act  and  to  provide  for  a  staggered 
period  of  contract  expiration  dates,  notwithstanding  section 
1153(c)  of  such  Act,  the  Secretary  may  provide  for  exten- 
sions of  existing  contracts,  but  the  total  of  such  extensions 
may  not  exceed  24  months  for  any  contract. 

(B)  Effective  date.— The  amendment  made  by  subpara- 
graph (A)  shall  apply  to  renewals  occurring  on  or  after  the 
date  of  the  enactment  of  this  Act. 

(2)  3-year  contract  period.— 

(A)  Section  1153(cX3)  of  such  Act  (42  U.S.C.  1320c-2(cX3)) 
is  amended  by  striking  "two"  and  "biennial"  and  inserting 
"three"  and  "triennial",  respectively. 

(B)  The  amendment  made  by  subparagraph  (A)  shall 
apply  with  respect  to  contracts  entered  into  or  renewed  on 
or  a^r  the  date  of  the  enactment  of  this  Act. 

(b)  Contract  Requirements.— 

(1)  Section  1153  of  the  Social  Security  Act  (42  U.S.C.  1320c-2) 
is  amended  by  adding  at  the  end  the  following  new  subsection: 

"(hXD  The  Secretary  shall  publish  in  the  Federal  Register  any 
new  policy  or  procedure  adopted  by  the  Secretary  that  affects 
substantially  the  performance  of  contract  obligations  under  this 
section  not  less  than  30  days  before  the  date  on  which  such  policy  or 
procedure  is  to  take  effect.  This  paragraph  shall  not  apply  to  the 
extent  it  is  inconsistent  with  a  statutory  deadline. 

"(2)  The  Secretary  shall  publish  in  the  Federal  Register  the 
general  criteria  and  standards  used  for  evaluating  the  efficient  and 
effective  performance  of  contract  obligations  under  this  section  and 
shall  provide  opportunity  for  public  comment  with  respect  to  such 
criteria  and  standards. 

"(3)  The  Secretary  shall  regularly  furnish  each  peer  review 
organization  with  a  contract  under  this  section  with  a  report  that 
documents  the  performance  of  the  organization  in  relation  to  the 
performance  of  other  such  organizations.". 
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(2)  Section  1153(e)  of  such  Act  (42  U.S.C.  1320c-2(e))  is 
amended — 

(A)  by  inserting  "(1)"  after  "(e)"; 

(B)  by  striking  "Contracting"  and  inserting  "Except  as 
provided  in  paragraph  (2),  contracting";  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
"(2)  If  a  peer  review  organization  with  a  contract  under  this 

section  is  required  to  carry  out  a  review  function  in  addition  to  any 
function  required  to  be  carried  out  at  the  time  the  Secretaiy  entered 
into  or  renewed  the  contract  with  the  organization,  the  Secretary 
shall,  before  requiring  such  organization  to  carry  out  such  addi- 
tional function,  negotiate  the  necessary  contractual  modifications, 
including  modifications  that  provide  for  an  appropriate  adjustment 
(in  light  of  the  cost  of  such  additional  function)  to  the  amount  of 
reimbursement  made  to  the  organization.". 

(3)  The  amendments  made  by  paragraphs  (1)  and  (2)  shall   42  use  i320c-2 
become  effective  on  the  date  of  enactment  of  this  Act. 

SEC.  4092.  PREFERENCE  IN  CONTRACTING  WITH  IN-STATE  ORGANIZA- 
TIONS. 

(a)  In  General.— Section  1153  of  the  Social  Security  Act  (42  U.S.C. 
1320C-2),  as  amended  by  section  4091(bXl)  of  this  part,  is  further 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(iXD  Notwithstanding  any  other  provision  of  this  section,  the 
Secretary  shall  not  renew  a  contract  with  any  organization  that  is 
not  an  in-State  organization  (as  defined  in  paragraph  (3))  unless  the 
Secretary  has  first  complied  with  the  requirements  of  paragraph  (2). 

"(2XA)  Not  later  than  six  months  before  the  date  on  which  a   Federal  Register, 
contract  period  ends  with  respect  to  an  organization  that  is  not  an  P"D"cation. 
in-State  organization,  the  Secretary  shall  publish  in  the  Federal 
Register— 

"(i)  the  date  on  which  such  period  ends;  and 
"(ii)  the  period  of  time  in  which  an  in-State  organization  may 
submit  a  proposal  for  the  contract  ending  on  such  date. 
"(B)  If  one  or  more  qualified  in-State  organizations  submits  a 
proposal  within  the  period  of  time  specified  under  subparagraph 
(AXii),  the  Secretary  shall  not  automatically  renew  the  current 
contract  on  a  noncompetitive  basis,  but  shall  provide  for  competition 
for  the  contract  in  the  same  manner  as  a  new  contract  under 
subsection  (b). 

"(3)  For  purposes  of  this  subsection,  an  in-State  org:anization  is  an 
organization  that  has  its  primary  place  of  business  in  the  State  in 
which  review  will  be  conducted  (or,  which  is  owned  by  a  parent 
corporation  the  headquarters  of  which  is  located  in  such  State).". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a)  42  use  i320c-2 
shall  apply  with  respect  to  contracts  scheduled  to  be  renewed  on  or 

after  the  first  day  of  the  eighth  month  to  begin  after  the  date  of 
enactment  of  this  Act. 

SEC.  4093.  REQUIRING  REASONABLE  NOTICE  AND  OPPORTUNITY  FOR 
DISCUSSION  PRIOR  TO  DENIAL  OF  CLAIM. 

(a)  In  General,— Section  1154(aX3)  of  the  Social  Security  Act  (42 
U.S.C.  1320c-3(aX3))  is  amended  to  read  as  follows: 

"(3XA)  Subject  to  subparagraph  (B),  whenever  the  organiza- 
tion makes  a  determination  that  any  health  care  services  or 
items  furnished  or  to  be  furnished  to  a  patient  by  any  practi- 
tioner or  provider  are  disapproved,  the  organization  shall 
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promptly  notify  such  patient  and  the  agency  or  organization 
responsible  for  the  payment  of  claims  under  title  XVIII  of  this 
Act  of  such  determination. 

"(B)  The  notification  under  subparagraph  (A)  shall  not  occur 
until  20  days  after  the  date  that  the  organization  has — 

"(i)  made  a  preliminary  notification  to  such  practitioner 
or  provider  of  such  proposed  determination,  and 

"(ii)  provided  such  practitioner  or  provider  an  oppor- 
tunity for  discussion  and  review  of  the  proposed  determina- 
tion. 

The  discussion  and  review  conducted  under  subparagraph  (BXii) 
shall  not  affect  the  rights  of  a  practitioner  or  provider  to  a  formal 
reconsideration  of  a  determination  under  this  part  (as  provided 
under  section  1155).". 
42USC1320C-3  (b)  EFFECTIVE  Date.— The  amendment  made  by  subsection  (a) 
not®-  shall  apply  with  respect  to  determinations  made  on  or  after  April  1, 

1988. 

SEC.  4094.  PEER  REVIEW  NORMS  AND  EDUCATION. 

(a)  Standards  Appued  by  PROs.— -Section  1154(aX6)  of  the  Social 
Security  Act  (42  U.S.C.  1320c-3(aX6))  is  amended  by  adding  after  and 
below  subparagraph  (B)  thereof  the  following: 

"As  a  component  of  the  norms  described  in  clause  (i)  or  (ii),  the 
organization  shall  take  into  account  the  special  problems  associ- 
ated with  delivering  care  in  remote  rural  areas,  the  availability 
of  service  alternatives  to  inpatient  hospitalization,  and  other 
appropriate  factors  (such  as  the  distance  from  a  patient's  resi- 
dence to  the  site  of  care,  family  support,  availability  of  proxi- 
mate alternative  sites  of  care,  and  the  patient's  ability  to  cany 
out  necessary  or  prescribed  self-care  regimens)  that  could  ad- 
versely affect  the  safety  or  effectiveness  of  treatment  provided 
on  an  outpatient  basis.' . 

(b)  On-Site  Review.— Section  1154(a)  of  such  Act  (42  U.S.C. 
1320c-3(a))  is  2unended  by  adding  at  the  end  the  following  new 
paragraph: 

Contracts.  "(15)  During  each  year  of  the  contract  entered  into  under 

section  1153(b),  the  organization  shall  perform  significant  on- 
site  review  activities,  including  on-site  review  at  at  least  20 
percent  of  the  rural  hospitals  in  the  organization's  area.". 

(c)  Reports  to  Providers  and  Educational  AcnvmES.— 

(IXA)  Section  1154(aX6)  of  such  Act*'  (42  U.S.C.  1320c-3(aX6)) 
is  amended— 

(i)  by  redesignating  subparagraphs  (A)  and  (B)  as  clauses 
(i)  and  (ii),  respectively, 

(ii)  by  inserting  "(A)"  after  "(6)",  and 

(iii)  by  adding  at  the  end  the  following: 
"(B)  The  organization  shall— 

"(i)  offer  to  provide,  several  times  each  year,  for  a  physi- 
cian representing  the  organization  to  meet  (at  a  hospital  or 
at  a  regional  meeting)  with  medical  and  administrative 
staff  of  each  hospital  (the  services  of  which  are  reviewed  by 
the  organization)  respecting  the  organization's  review  of 
the  hospital's  services  for  which  payment  may  be  made 
under  title  XVIII,  and 


*">  Copy  read  "1154(aX6)  such  Act". 
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"(ii)  publish  (not  less  often  than  annually)  and  distribute 
to  providers  and  practitioners  whose  services  are  subject  to 
review  a  report  that  describes  the  organization's  findings 
with  respect  to  the  types  of  cases  in  which  the  organization 
has  frequently  determined  that  (I)  inappropriate  or  un- 
necessary care  has  been  provided,  (II)  services  were  ren- 
dered in  an  inappropriate  setting,  or  (III)  services  did  not 
meet  professionally  recognized  standards  of  health  care.". 
(B)  The  amendments  made  by  subparagraph  (A)  shall  apply  to 
contracts  under  part  B  of  title  XI  of  the  Social  Security  Act 
entered  into  or  renewed  more  than  6  months  after  the  date  of 
the  enactment  of  this  Act. 

(2XA)  Section  1154(aX4XB)  of  the  Social  Security  Act  (42  U.S.C. 
1320c-3(aX4XB))  is  amended— 

(i)  by  inserting  before  the  period  at  the  end  of  the  first 
sentence  the  following:  "and  whether  individuals  enrolled 
with  an  eligible  organization  have  adequate  access  to 
health  care  services  provided  by  or  through  such  organiza- 
tion (as  determined,  in  part,  by  a  survey  of  individuals 
enrolled  with  the  organization  who  have  not  yet  used  the 
organization  to  receive  such  services).  The  contract  of  each 
organization  shall  also  provide  that  with  respect  to  health 
care  provided  by  a  health  maintenance  organization  or 
competitive  medical  plan  under  section  1876,  the  organiza- 
tion shall  maintain  a  beneficiary  outreach  program  de- 
signed to  apprise  individuals  receiving  care  under  such 
section  of  the  role  of  the  peer  review  system,  of  the  rights  of 
the  individual  under  such  system,  anci  of  the  method  and 
purposes  for  contacting  the  organization";  and 

(ii)  by  striking  "previous  sentence"  and  inserting  "pre- 
vious two  sentences '. 

(B)  Section  1154(aX7XA)  of  such  Act  (42  U.S.C.  1320c- 
3(aX7XA))  is  amended— 

(i)  by  inserting  "(i)"  after  "(A)", 

(ii)  by  striking  the  semicolon  and  inserting  ";  and",  and 

(iii)  by  adding  at  the  end  thereof  the  following  new  clause: 
"(ii)  in  the  case  of  psychiatric  and  physical  rehabilitation 

services,  make  arrangements  to  ensure  that  (to  the  extent 
possible)  initial  review  of  such  services  be  made  by  a  physi- 
cian who  is  trained  in  psychiatry  or  physical  rehabilitation 
(as  appropriate).". 

(C)  The  amendments  made  by  this  paragraph  shall  apply  with 
respect  to  contracts  entered  into  or  renewed  on  or  after  the  date 
of  enactment  of  this  Act. 

d)  Peer  Review  Emphasis  on  Educational  Activities.— 

(1)  Section  1153(c)  of  such  Act  (42  U.S.C.  1320c-2(c))  is 
amended  by  adding  after  and  below  paragraph  (8)  the  following: 
"In  evaluating  the  performance  of  utilization  and  quality  con- 
trol peer  review  organizations  under  contracts  under  this  part, 
the  Secretary  shall  place  emphasis  on  the  performance  of  such 
organizations  in  educating  providers  and  practitioners  (particu- 
larly those  in  rural  areas)  concerning  the  review  process  and 
criteria  being  applied  by  the  organization.". 

(2)  The  amendment  made  by  paragraph  (1)  shtdl  apply  to 
contracts  under  part  B  of  title  XI  of  the  Social  Security  Act  as  of 
January  1, 1988. 


Contracts. 

42  use  1320C-3 

note. 


Contracts. 

42  use  1320C-3 

note. 


Contracts. 

42  use  1320C-2 

note. 
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Ck)ntracts.  (e)  TELECOMMUNICATIONS  DEMONSTRATION  PROJECTS.— The  Sec- 

note^  ^^^^"^  retary  of  Health  and  Human  Services  shall  enter  into  agreements 
with  entities  submitting  applications  under  this  subsection  (in  such 
form  as  the  Secretary  may  provide)  to  establish  demonstration 
projects  to  examine  the  feasability  of  requiring  instruction  and 
oversight  of  rural  physicians,  in  lieu  of  imposing  sanctions,  through 
use  of  video  communication  between  rural  hospitals  and  teaching 
hospitals  under  this  title.  Under  such  demonstration  projects,  the 
Secretary  may  provide  for  payments  to  physicians  consulted  via 
video  communication  systems.  No  funds  may  be  expended  under  the 
demonstration  projects  for  the  acquisition  of  capital  items  including 
computer  hardware. 


SEC.  4095.  PREEXCLUSION  HEARINGS. 

(a)  In  General.— Section  1156(b)  of  the  Social  Security  Act  (42 
U.S.C.  1320c-5(b))  is  amended  by  adding  at  the  end  the  following 


"(5)  Before  the  Secretary  may  effect  an  exclusion  under  paragraph 
(2)  in  the  case  of  a  provider  or  practitioner  located  in  a  rural  health 
manpower  shortage  area  (HMSA)  or  in  a  county  with  a  population 
of  less  than  70,000,  the  provider  or  practitioner  adversely  affected  by 
the  determination  is  entitled  to  a  hearing  before  an  administrative 
law  judge  (described  in  section  205(b))  respecting  whether  the  pro- 
vider or  practitioner  should  be  able  to  continue  furnishing  services 
to  individuals  entitled  to  benefits  under  this  Act,  pending  comple- 
tion of  the  administrative  review  procedure  under  paragraph  (4).  If 
the  judge  does  not  determine,  by  a  preponderance  of  the  evidence, 
that  the  provider  or  practitioner  will  pose  a  serious  risk  to  such 
individuals  if  permitted  to  continue  furnishing  such  services,  the 
Secretary  shall  not  effect  the  exclusion  under  paragraph  (2)  until 
the  provider  or  practitioner  has  been  provided  reasonable  notice  and 
opportunity  for  an  administrative  hearing  thereon  under  paragraph 
(4).". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  apply  to  determinations  made  by  the  Secretary  of  Health  and 
Human  Services  under  section  1156(b)  of  the  Social  Security  Act  on 
or  after  the  date  of  the  enactment  of  this  Act. 


42  use  1320C-5       (c)  TuANsmoN  FOR  CURRENT  Cases.— In  the  case  of  a  practitioner 


or  person— 

(1)  for  whom  a  notice  of  determination  under  section  1156(b) 
of  the  Social  Security  Act  has  been  provided  within  365  days 
before  the  date  of  the  enactment  of  this  Act, 

(2)  who  has  not  exhausted  the  administrative  remedies  avail- 
able under  section  1156(bX4)  of  such  Act  for  review  of  the 
determination,  and 

(3)  who  requests,  within  90  days  after  the  date  of  the  enact- 
ment of  this  Act,  a  hearing  established  under  this  subsection, 

the  Secretary  of  Health  and  Human  Services  shall  provide  for  a 
hearing  described  in  section  11560)X5)  of  the  Social  Security  Act  (as 
amended  by  subsection  (a)  of  this  section). 


42  use  1320C-5       (d)  REDETERMINATIONS  IN  CERTAIN  Cases.— If,  in  hearing  under 


subsection  (c),  the  judge  does  not  determine,  by  a  preponderance  of 
the  evidence,  that  the  provider  or  practitioner  will  pose  a  serious 
risk  to  individuals  entitled  to  benefits  under  title  XVIII  of  the  Social 
Security  Act  if  permitted  to  continue  or  resume  furnishing  such 
services,  the  Secretary  shall  not  effect  the  exclusion  (or  shall  sus- 
pend the  exclusion,  if  previously  effected)  under  paragraph  (2)  of 
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section  1156(b)  of  such  Act  until  the  provider  or  practitioner  has 
been  provided  an  administrative  hearing  thereon  under  paragraph 
(4)  of  such  section,  notwithstanding  any  failure  by  the  provider  or 
practitioner  to  request  the  hearing  on  a  timely  basis. 

(e)  Report  on  Improvements  in  Procedures  for  Imposing  Sanc- 
tions.— Not  later  than  one  year  after  the  date  of  enactment  of  this 
Act,  the  Secretary  of  Health  and  Human  Services  shall  report  to 
Congress  on  the  improved  procedures  for  imposing  sanctions  against 
a  practitioner  or  person  under  section  1156  of  the  Social  Security 
Act  established  through  agreement  by  the  Health  Care  Financing 
Administration,  the  American  Association  of  Retired  Persons,  the 
American  Medical  Association,  and  the  Office  of  the  Inspector 
General  in  the  Department  of  Health  and  Human  Services.  The 
report  shall  set  forth  such  improved  procedures,  describe  the  re- 
sponse of  physiciams  and  providers  to  the  procedures,  assess  whether 
the  procedures  effect  an  appropriate  balance  between  procedural 
fairness  and  the  need  for  ensuring  quality  medical  care,  comment  on 
the  alternative  provider-patient  notification  procedure  contained  in 
the  agreement,  and  recommend  whether  such  procedures  should 
apply  to  institutional  providers  of  health  care  services. 

SEC.  4096.  LIMITATION  OF  BENEFICIARY  LIABILITY  FOR  SERVICES  DIS- 
ALLOWED BY  PEER  REVIEW  ORGANIZATIONS. 

(a)  Part  B  Services.-™ 

(1)  Section  1842  of  the  Social  Security  Act  (42  U.S.C  1395u)  is 
amended — 

(A)  in  subsection  (bX3Xii),  by  inserting  "(and  to  refund 
amounts  already  collected)"  after  "agrees  not  to  charge", 
and  by  striking  and  (II)"  and  inserting  ",  (II)  the  physician 
or  other  person  furnishing  such  service  agrees  not  to  charge 
(and  to  refund  amounts  already  collected)  for  services  for 
which  payment  under  this  title  is  denied  under  section 
1154(aX2)  by  reason  of  a  determination  under  section 
1154(aXlXB),  and  (III)"; 

(B)  in  subsection  GXlXAXiii),  by  inserting  "Q)"  after  "(iii)" 
and  by  inserting  before  the  comma  the  following:  "or  (II) 
payment  under  this  title  for  such  services  is  denied  under 
section  1154(aX2)  by  reason  of  a  determination  under  sec- 
tion 1154(aXlXB)";  and 

(C)  in  subsection  (IX IXC),  by  inserting  "in  the  case  de- 
scribed in  subparagraph  (AXiii)(I)"  after  to  an  individual". 

(2)  Section  1870(f)  of  such  Act  (42  U.S.C.  1395gg(f))  is  amended 
by  striking  "that  the  reasonable  charge  is  the  full  charge  for  the 
services"  each  place  it  appears  and  inserting  "to  the  terms 
specified  in  subclauses  (l)  and  (II)  of  section  1842(bX3XBXii)  with 
respect  to  the  services". 

(b)  Indemnification.— Section  1879(b)  of  such  Act  (42  U.S.C. 
1395pp(b))  is  amended — 

(1)  in  the  first  sentence,  by  striking  ",  subject  to  the  deductible 
and  coinsurance  provisions  of  this  title,",  and 

(2)  by  adding  at  the  end  the  following:  "No  item  or  service  for 
which  an  individual  is  indemnified  under  this  sul^ection  shall 
be  taken  into  account  in  applying  any  limitation  on  the  amount 
of  items  and  services  for  which  payment  may  be  made  to  or  on 
behalf  of  the  individual  under  this  title.". 

(c)  Patient  Liability  for  Hospital  Charges  During  Appeal  of 
Discharge  Notice.— 
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(1)  Section  1154(eX2)  of  such  Act  (42  U.S.C.  1320c-3(eX2))  is 
amended  by  adding  at  the  end  thereof  the  following:  "If  the 
hospital  requests  such  a  review,  it  shall  also  notify  the  patient 
that  the  review  has  been  requested.". 

(2)  Sections  1154(eX3XAXi)  (42  U.S.C.  1320c-3(eX3XAXi))  and 
1154(eX3XB)  (42  U.S.C.  1320c-3(eX3XB))  of  such  Act  are  each 
amended  by  inserting  "or  (2)"  after  "paragraph  (1)". 

42  use  1320C-3       (d)  EFFECTIVE  Date.— The  amendments  made  by  this  section  shall 
apply  to  services  furnished  on  or  after  January  1, 1988. 

SEC.  4097.  SEPARATE  FUNDING  LEVELS. 

(a)  Aggregate  Funding.— Section  1866(aXlXFXiXni)  of  the  Social 
Security  Act  (42  U.S.C.  1395cc(aXlXFXiXIII))  is  amended— 

(1)  by  striking  "1986"  and  inserting  "1988";  and 

(2)  inserting  "and  for  any  direct  or  administrative  costs  in- 
curred as  a  result  of  review  functions  added  with  respect  to  a 
subsequent  fiscal  year"  after  "inflation". 

(b)  Payment.— Section  1866(aX4XCXii)  of  such  Act  (42  U.S.C. 
1395cc(aX4XCXii))  is  amended  to  read  as  follows: 

"(ii)  shall  not  be  less  in  the  aggregate  for  a  fiscal  year— 
"(I)  in  the  case  of  hospitals,  than  the  amount  specified  in 
paragraph  (IXFXiXni),  and 

"(II)  in  the  case  of  facilities  and  agencies,  than  the 
amounts  the  Secretary  determines  to  be  sufficient  to  cover 
the  costs  of  such  organizations'  conducting  the  activities 
described  in  subparagraph  (A)  with  respect  to  such  facilities 
or  agencies  under  part  B  of  title  XI.". 
42  use  1395CC        (c)  EFFECTIVE  Date.— TTie  amendments  made  by  this  section 
shall  apply  with  respect  to  fiscal  years  beginning  on  or  after 
October  1,  1988. 

Subtitle  B— Medicaid 
PART  1— ELIGIBILITY  AND  BENEFITS 

SEC.  4101.  MEDICAID  BENEFITS  FOR  POOR  CHILDREN  AND  PREGNANT 
WOMEN. 

(a)  Medicaid  Optional  Coverage  for  Additional  Low-Inoome 
Pregnant  Women  and  Children.— 

(1)  Section  1902(1)  of  the  Social  Security  Act  (42  U.S.C. 
1396a(l))  is  amended— 

(A)  in  paragraph  (2) — 

(i)  by  striking  "(2)  For  purposes  of  paragraph  (1)"  and 
inserting  "(2XA)  For  purposes  of  paragraph  (1)  with 
respect  to  individuals  described  in  subparagraph  (A)  or 
(B)  of  that  paragraph", 

(ii)  by  striking  "100  percent"  and  inserting  "185  per- 
cent", and 

(iii)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(B)  If  a  State  elects,  under  subsection  (aXlOXAXiiXIX),  to  cover 
individuals  not  described  in  subparagraph  (A)  or  (B)  of  paragraph 
(1),  for  purposes  of  that  paragraph  and  with  respect  to  individuals 
not  described  in  such  subparagraphs  the  State  shall  establish  an 
income  level  which  is  a  percentage  (not  more  than  100  percent,  or,  if 
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less,  the  percentage  established  under  subparagraph  (A))  of  the 
income  official  poverty  line  described  in  subparagraph  (A).";  and 
(B)  in  paragraph  (3XD),  by  inserting  "appropriate"  after 
"applied  is  the". 

(2)  Section  1902(eX4)  of  such  Act  (42  U.S.C.  1396a(eK4))  is 
amended  by  adding  at  the  end  the  following  new  sentence: 
"During  the  period  in  which  a  child  is  deemed  under  the 
preceding  sentence  to  be  eligible  for  medical  assistance,  the 
medical  assistance  eligibility  identification  number  of  the 
mother  shall  also  serve  as  the  identification  number  of  the 
child,  and  all  claims  shall  be  submitted  and  paid  under  such 
number  (unless  the  State  issues  a  separate  identification 
number  for  the  child  before  such  period  expires).". 

(3)  The  amendments  made  by  this  subsection  shall  apply  to 
medical  assistance  furnished  on  or  after  July  1, 1988. 

(b)  Allowing  Accelerated  Coverage  of  Children  Up**  to 

(1)  Section  1902(1X1)  of  such  Act  (42  U.S.C.  1396a(lXl))  is 
amended — 

(A)  by  inserting  "and"  at  the  end  of  subparagraph  (B), 
and 

(B)  by  striking  subparagraphs  (C)  through  (F)  and  insert- 
ing the  following: 

"(C)  children  born  after  September  30,  1983,  and  who  have 
attained  one  year  of  age  but  have  not  attained  2,  3,  4,  or  5  years 
of  age  (as  selected  by  the  State),". 

(2XA)  Section  1902(1)  of  such  Act  is  further  amended— 

(i)  in  paragraph  (3XC),  by  striking  ",  (C),  (D),  (E),  or  (F)" 
and  inserting  "or  (C)",  and 

(ii)  in  paragraph  (4XBXii),  by  striking  ",  (D),  (E),  or  (F)". 

(B)  Section  1902(eX7)  of  such  Act  (42  U.S.C.  1396a(eX7))  is 
amended  by  striking  ",  (C),  (D),  (E),  or  (F)"  and  inserting 
"or  (C)". 

(C)  Section  9401(fX2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended  by  striking  "(A)"  after  "(2)"  and  by 
striking  subparagraphs  (B)  through  (D). 

(3)  The  amendments  made  by  this  subsection  shall  apply  with 
respect  to  medical  assistance  furnished  on  or  after  July  1,  1988. 

(c)  Coverage  of  Children  Up  *•  to  Age  8.— 

(1)  Section  1905(nX2)  of  such  Act  (42  U.S.C.  1396d(nX2))  is 
amended  by  striking  "is  under  5  years  of  age"  and  inserting 
"has  not  attained  the  age  of  7  (or  any  age  designated  by  the 
State  that  exceeds  7  but  does  not  exceed  8)' . 

(2)  Section  1902(1X1X0  of  such  Act,  as  amended  by  subsection 
(bXl)(B),  is  further  amended  by  striking  "or  5  years"  and  insert- 
ing "5,  6, 7,  or  8  years". 

(3XA)  The  amendments  made  by  this  subsection  shall  apply  to 
medical  assistance  furnished  on  or  after  October  1, 1988. 

(B)  For  purposes  of  section  1905(nX2)  of  the  Social  Security 
Act  (as  amended  by  subsection  (a))  for  medical  assistance  fur- 
nished during  fiscal  year  1989,  any  reference  to  "age  of  7"  is 
deemed  to  be  a  reference  to  "age  of  6". 

(d)  Premium.— 


Effective  date. 
42  use  1396a 
note. 


42  use  1396a 
note. 

Effective  date. 
42  use  1396a 
note. 
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note. 


*"Copy  read  "up". 
*•  Copy  read  "up". 
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(1)  Section  1916  of  the  Social  Security  Act  (42  U.S.C.  1396o)  is 
amended-— 

(A)  in  subsection  (aXD,  by  inserting  "(except  for  a  pre- 
mium imposed  under  subsection  (c))"  before  the  semicolon; 

(B)  by  redesignating  subsections  (c)  and  (d)  as  subsections 
(d)  and  (e),  respectively;  and 

(C)  by  inserting  after  subsection  (b)  the  following  new 
subsection: 

"(cXl)  The  State  plan  of  a  State  may  at  the  option  of  the  State 
provide  for  imposing  a  monthly  premium  (in  an  amount  that  does 
not  exceed  the  limit  established  under  paragraph  (2))  with  respect  to 
an  individual  described  in  subparagraph  (A)  or  (B)  of  section 
1902(1X1)  who  is  receiving  medical  assistance  on  the  basis  of  section 
1902(aX10XAXiiXIX)  and  whose  family  income  (as  determined  in 
accordance  with  the  methodology  specified  in  section  1902(1X3)) 
equals  or  exceeds  150  percent  of  the  nonfarm  income  official  poverty 
line  (as  defined  by  the  Office  of  Management  and  Budget,  and 
revised  annually  in  accordance  with  section  673(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981)  applicable  to  a  family  of  the  size 
involved. 

"(2)  In  no  case  may  the  amount  of  any  premium  imposed  under 
paragraph  (1)  exceed  10  percent  of  the  amount  by  which  the  family 
income  (less  expenses  for  the  care  of  a  dependent  child)  of  an 
individual  exceeds  150  percent  of  the  line  described  in  paragraph  (1). 

"(3)  A  State  shall  not  require  prepayment  of  a  premium  imposed 
pursuant  to  paragraph  (1)  and  shall  not  terminate  eligibility  of  an 
individual  for  medical  assistance  under  this  title  on  the  basis  of 
failure  to  pay  any  such  premium  until  such  failure  continues  for  a 
period  of  not  less  than  60  days.  The  State  may  waive  payment  of  any 
such  premium  in  any  case  where  the  State  determines  that  requir- 
ing such  payment  would  create  an  undue  hardship. 

"(4)  A  State  may  permit  State  or  local  funds  available  under  other 
programs  to  be  used  for  payment  of  a  premium  imposed  under 
paragraph  (1).  Payment  of  a  premium  with  such  funds  shall  not  be 
counted  as  income  to  the  individual  with  respect  to  whom  such 
payment  is  made.". 

Effective  date.  (2)  The  amendments  made  by  paragraph  (1)  shall  become 

42  use  13960  effective  on  July  1, 1988. 

^°  (e)  Miscellaneous  Provisions  Relating  to  Services  for  Preg- 

nant Women  and  Children. — 

(1)  Section  1902(aX10)  of  such  Act  (42  U.S.C.  1396a(aX10))  is 
amended,  in  subdivision  (VII)  of  the  matter  following  subpara- 
graph (E),  by  striking  "and  postpartum"  and  inserting 
"postpartum,  and  family  planning' . 

(2)  Section  1902(eX5)  of  such  Act  (42  U.S.C.  1396a(eX5))  is 
amended  by  striking  "until  the  end  of  the  60-day  period  begin- 
ning on  the  last  day  of  her  pregnancy"  and  inserting  "through 
the  end  of  the  month  in  which  the  60-day  period  (beginning  on 
the  last  day  of  her  pregnancy)  ends". 

(3)  Section  1902(1X3XE)  of  such  Act  (42  U.S.C.  1396a(lX3XE))  is 
amended  by  inserting  after  "title  IV"  the  following:  "(except  to 
the  extent  such  methodology  is  inconsistent  with  clause  (D)  of 
subsection  (aX17))". 

(4)  Section  1902(1X4XA)  of  such  Act  (42  U.S.C.  1396a(lX4XA))  is 
amended  by  striking  "April  17,  1986"  and  inserting  "July  1, 
1987". 
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(5)  Section  1902(1X4)  of  such  Act  (42  U.S.C.  1396a(lX4))  is 
amended  by  adding  at  the  end  the  following  new  subparagraph: 
"(C)  A  State  plan  may  not  provide,  in  its  election  of  the  option  of 
furnishing  medical  assistance  to  individuals  described  in  paragraph 
(1),  that  such  individuals  must  apply  for  benefits  under  part  A  of 
title  IV  as  a  condition  of  appl3dng  for,  or  receiving,  medical  assist- 
ance under  this  title.". 

(6XA)  The  amendment  made  by  paragraph  *°  (1)  shall  become   ?ffff^ive  dates, 
effective  on  the  date  of  enactment  of  this  Act.  ^2  use  I396a 

(B)  The  amendments  made  by  paragraphs  (2)  and  (3)  shall  be  "° 
effective  as  if  they  had  been  included  in  the  enactment  of  the 
Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985. 

(C)  The  amendment  made  by  paragraph  (4)  shall  apply  to 
elections  made  on  or  after  the  enactment  of  this  Act. 

(D)  The  amendment  made  by  paragraph  (5)  shall  apply  as  if 
included  in  the  enactment  of  section  9401  of  the  Omnibus 
Budget  Reconciliation  Act  of  1986. 

SEC.  4102.  HOME  AND  COMMUNITY-BASED  SERVICES  FOR  THE  ELDERLY. 

(a)  In  General.— 

(1)  Section  1915  of  the  Social  Security  Act  (42  U.S.C.  1396n)  is 
amended — 

(A)  by  transferring  subsection  (d)  to  the  end  of  such 
section  and  redesignating  it  as  subsection  (h),  and 

(B)  by  inserting  after  subsection  (c)  the  following  new 
subsection: 

"(dXD  Subject  to  paragraph  (2),  the  Secretary  shall  grant  a  waiver 
to  provide  that  a  State  plan  approved  under  this  title  shall  include 
as  'medical  assistance'  under  such  plan  pa3rment  for  part  or  all  of 
the  cost  of  home  or  community-based  services  (other  than  room  and 
board)  which  are  provided  pursuant  to  a  written  plan  of  care  to 
individuals  65  years  of  age  or  older  with  respect  to  whom  there  has 
been  a  determination  that  but  for  the  provision  of  such  services  the 
individuals  would  be  likely  to  require  the  level  of  care  provided  in  a 
skilled  nursing  facility  or  intermediate  care  facility  the  cost  of 
which  could  be  reimbursed  under  the  State  plan. 

"(2)  A  waiver  shall  not  be  granted  under  this  subsection  unless  the 
State  provides  assurances  satisfactory  to  the  Secretary  that — 

"(A)  necessary  safeguards  (including  adequate  standards  for 
provider  participation)  have  been  taken  to  protect  the  health 
and  welfare  of  individuals  provided  services  under  the  waiver 
and  to  assure  financial  accountability  for  funds  expended  with 
respect  to  such  services; 

(B)  with  respect  to  individuals  65  years  of  age  or  older  who— 
"(i)  are  entitled  to  medical  assistance  for  skilled  nursing 
or  intermediate  care  facility  services  under  the  State  plan, 
"(ii)  may  require  such  services,  and 
"(iii)  may  be  eligible  for  such  home  or  community-based 
services  under  such  waiver, 
the  State  will  provide  for  an  evaluation  of  the  need  for  such 
skilled  nursing  facility  or  intermediate  care  facility  services; 
and 

"(C)  such  individuals  who  are  determined  to  be  likely  to 
require  the  level  of  care  provided  in  a  skilled  nursing  facility  or 
intermediate  care  facility  are  informed  of  the  feasible  alter- 
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natives  to  the  provision  of  skilled  nursing  facility  or  intermedi- 
ate care  facility  services,  which  such  individuals  may  choose  if 
available  under  the  waiver. 
Each  State  with  a  waiver  under  this  subsection  shall  provide  to  the 
Secretary  annually,  consistent  with  a  reasonable  data  collection 
plan  designed  by  the  Secretary,  information  on  the  impact  of  the 
waiver  granted  under  this  subsection  on  the  type  and  amount  of 
medical  assistance  provided  under  the  State  plan  and  on  the  health 
and  welfare  of  recipients. 

"(3)  A  waiver  granted  under  this  subsection  may  include  a  waiver 
of  the  requirements  of  section  1902(aXl)  (relating  to  statewideness), 
section  1902(aX10XB)  (relating  to  comparability),  and  section 
1902(aX10XCXiXIII)  (relating  to  income  and  resource  rules  applicable 
in  the  community).  Subject  to  a  termination  by  the  State  (with 
notice  to  the  Secretary)  at  any  time,  a  waiver  under  this  subsection 
shall  be  for  an  initial  term  of  3  years  and,  upon  the  request  of  a 
State,  shall  be  extended  for  additional  5-year  periods  unless  the 
Secretary  determines  that  for  the  previous  waiver  period  the  assur- 
ances provided  under  paragraph  (2)  have  not  been  met.  A  waiver 
may  provide,  with  respect  to  post-eligibility  treatment  of  income  of 
all  individuals  receiving  services  under  the  waiver,  that  the  maxi- 
mum amount  of  the  individual's  income  which  may  be  disregarded 
for  any  month  is  equal  to  the  amount  that  may  be  allowed  for  that 
purpose  under  a  waiver  under  subsection  (c). 

"(4)  A  waiver  under  this  subsection  may,  consistent  with  para- 
graph (2),  provide  medical  assistance  to  individuals  for  case  manage- 
ment services,  homemaker/home  health  aide  services  and  personal 
care  services,  adult  day  health  services,  respite  care,  and  other 
medical  and  social  services  that  can  contribute  to  the  health  and 
well-being  of  individuals  and  their  ability  to  reside  in  a  community- 
based  care  setting. 

"(5XA)  In  the  case  of  a  State  having  a  waiver  approved  under  this 
subsection,  notwithstanding  any  other  provision  of  section  1903  to 
the  contrary,  the  total  amount  expended  by  the  State  for  medical 
assistance  with  respect  to  skilled  nursing  facility  services,  inter- 
mediate care  facility  services,  and  home  and  community-based  serv- 
ices under  the  State  plan  for  individuals  65  years  of  age  or  older 
during  a  waiver  year  under  this  subsection  may  not  exceed  the 
projected  amount  determined  under  subparagraph  (B). 

"(B)  For  purposes  of  subparagraph  (A),  the  projected  amount 
under  this  subparagraph  is  the  sum  of  the  following: 

"(i)  The  aggregate  amount  of  the  State's  medical  assistance 
under  this  title  for  skilled  nursing  facility  services  and  inter- 
mediate care  facility  services  furnished  to  individuals  who  have 
attained  the  age  of  65  for  the  base  year  increased  by  a  percent- 
age which  is  equal  to  the  lesser  of  7  percent  times  the  number  of 
years  beginning  after  the  base  year  and  ending  before  the 
waiver  vear  involved  or  the  sum  of — 

(I)  the  percentage  increase  Glased  on  an  appropriate 
market-basket  index  representing  the  costs  of  elements  of 
such  services)  between  the  base  year  and  the  waiver  year 
involved,  plus 

"(II)  the  percentage  increase  between  the  base  year  and 
the  waiver  year  involved  in  the  number  of  residents  in  the 
State  who  have  attained  the  age  of  65,  plus 

"(III)  2  percent  for  each  year  beginning  after  the  base 
year  and  ending  before  the  waiver  year. 
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"(ii)  The  aggregate  amount  of  the  State's  medical  assistance 
under  this  title  for  home  and  community-based  services  for 
individuals  who  have  attained  the  age  of  65  for  the  base  year 
increased  by  a  percentage  which  is  equal  to  the  lesser  of  7 
percent  times  the  number  of  years  beginning  after  the  base  year 
and  ending  before  the  waiver  year  involved  or  the  sum  of— 
"(I)  the  percentage  increase  (based  on  an  appropriate 
market-basket  index  representing  the  costs  of  elements  of 
such  services)  between  the  base  year  and  the  waiver  year 
involved,  plus 

"(II)  the  percentage  increase  between  the  base  year  and 
the  waiver  year  involved  in  the  number  of  residents  in  the 
State  who  have  attained  the  age  of  65,  plus 

"(III)  2  percent  for  each  year  beginning  after  the  base 
year  and  ending  before  the  waiver  year, 
"(iii)  The  Secretary  shall  develop  and  promulgate  by  regulation  Regulations, 
(by  not  later  than  October  1, 1989)— 

"(I)  a  method,  based  on  an  index  of  appropriately  weighted 
indicators  of  changes  in  the  wages  and  prices  of  the  mix  of  goods 
and  services  which  comprise  both  skilled  nursing  facility  serv- 
ices and  intermediate  care  facility  services  (regardless  of  the 
source  of  payment  for  such  services),  for  projecting  the  percent- 
age increase  for  purposes  of  clause  (iXD; 

"(II)  a  method,  based  on  an  index  of  appropriately  weighted 
indicators  of  changes  in  the  wages  and  prices  of  the  mix  of  goods 
and  services  which  comprise  home  and  community-based  serv- 
ices (regardless  of  the  source  of  payment  for  such  services),  for 
projecting  the  percentage  increase  for  purposes  of  clause  (iiXD; 
and 

"(III)  a  method  for  projecting,  on  a  State  specific  basis,  the 
percentage  increase  in  the  number  of  residents  in  each  State 
who  are  over  75  years  of  age  for  any  period. 
Effective  on  and  after  the  date  the  Secretary  promulgates  the 
regulation  under  clause  (iii),  any  reference  in  this  subparagraph  to 
the  'lesser  of  7  percent'  shall  be  deemed  to  be  a  reference  to  the 
'greater  of  7  percent'. 
"(C)  In  this  paragraph: 

"(i)  The  term  'home  and  community-based  services'  includes 
services  described  in  sections  1905(aX7)  and  1905(aX8),  services 
described  in  subsection  (cX4XB),  services  described  in  paragraph 
(4XB),  personal  care  services,  and  services  furnished  pursuant  to 
a  waiver  under  subsection  (c). 

"(iiXD  Subject  to  subclause  (11),  the  term  'base  year'  means  the 
most  recent  year  (ending  before  the  date  of  the  enactment  of 
this  subsection)  for  which  actual  final  exi)enditures  under  this 
title  have  been  reported  to,  and  accepted  by,  the  Secretary. 

"(II)  For  purposes  of  subparagraph  (C),  in  the  case  of  a  State 
that  does  not  report  expenditures  on  the  basis  of  the  age 
categories  described  in  such  subparagraph  for  a  year  ending 
before  the  date  of  the  enactment  of  this  subsection,  the  term 
'base  year'  means  fiscal  year  1989. 

"(iii)  The  term  'intermediate  care  facility  services'  does  not 
include  services  furnished  in  an  institution  certified  in  accord- 
ance with  section  1905(d). 
"(6XA)  A  determination  by  the  Secretary  to  deny  a  request  for  a 
waiver  (or  extension  of  waiver)  under  this  subsection  shall  be  subject 
to  review  to  the  extent  provided  under  section  1116(b). 
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"(B)  Notwithstanding  any  other  provision  of  this  Act,  if  the  Sec- 
retary denies  a  request  of  the  State  for  an  extension  of  a  waiver 
under  this  subsection,  any  waiver  under  this  subsection  in  effect  on 
the  date  such  request  is  made  shall  remain  in  effect  for  a  period  of 
not  less  than  90  days  after  the  date  on  which  the  Secretary  denies 
such  request  (or,  if  the  State  seeks  review  of  such  determination  in 
accordance  with  subparagraph  (A),  the  date  on  which  a  final  deter- 
mination is  made  with  respect  to  such  review).". 

(2)  The  amendments  made  by  paragraph  (1)  shall  become 
effective  on  January  1, 1988. 

(b)  Conforming  Amendments.— 

(1)  Section  1902(aX10XAXiiXVI)  of  such  Act  (42  U.S.C. 
1396a(aX10XAXiiXVI))  is  amended  by  striking  "section  1915(c)" 
each  place  it  appears  and  inserting  "subsection  (c)  or  (d)  of 
section  1915". 

(2)  Section  1915(h)  of  such  Act,  as  redesignated  by  subsection 
(a),  is  amended  by  striking  "(c)"  and  inserting  in  lieu  thereof  "(c) 
or(d)". 

(c)  Extension  of  Waiver.— In  the  case  of  a  State  which,  as  of 
December  1,  1987,  has  a  waiver  approved  with  respect  to  elderly 
individuals  under  section  1915(c)  of  the  Social  Security  Act,  which 
waiver  is  scheduled  to  expire  before  July  1, 1988,  if  the  State  notifies 
the  Secretary  of  Health  and  Human  Services  of  the  State's  intention 
to  file  an  application  for  a  waiver  under  section  1915(d)  of  such  Act 
(as  amended  by  subsection  (a)  of  this  section),  the  Secretary  shall 
extend  approval  of  the  State's  waiver,  under  section  1915(c)  of  such 
Act,  on  the  same  terms  and  conditions  through  September  30,  1988. 

SEC.  4103.  PHYSICIANS'  SERVICES  FURNISHED  BY  DENTISTS. 

(a)  Clarifying  Coverage.— Section  1905(aX5)  of  the  Social  Secu- 
rity Act  (42  U.S.C.  1396d(aX5))  is  amended  by  inserting  "(A)"  after 
"(5)"  and  by  inserting  before  the  semicolon  at  the  end  the  following: 
",  and  (B)  medical  and  surgical  services  furnished  by  a  dentist 
(described  in  section  1861(rX2))  to  the  extent  such  services  may  be 
performed  under  State  law  either  by  a  doctor  of  medicine  or  by  a 
doctor  of  dental  surgery  or  dental  medicine  and  would  be  described 
in  subparagraph  (A)  if  furnished  by  a  physician  (as  defined  in 
section  1861(rXl))". 

(b)  Effective  Date.— 

(1)  The  amendment  made  by  subsection  (a)  applies  (except  as 
provided  under  paragraph  (2))  to  payments  under  title  XIX  of 
the  Social  Security  Act  for  calendar  quarters  beginning  on  or 
after  January  1,  1988,  without  regard  to  whether  or  not  final 
regulations  to  carry  out  such  amendment  have  been  promul- 
gated by  such  date. 

(2)  In  the  case  of  a  State  plan  for  medical  assistance  under 
title  XIX  of  the  Social  Security  Act  which  the  Secretary  of 
Health  and  Human  Services  determines  requires  State  legisla- 
tion (other  than  legislation  appropriating  funds)  in  order  for  the 
plan  to  meet  the  additional  requirement  imposed  by  the  amend- 
ment made  by  subsection  (a),  the  State  plan  shall  not  be  re- 
garded as  failing  to  comply  with  the  requirements  of  such  title 
solely  on  the  basis  of  its  failure  to  meet  this  additional  require- 
ment before  the  first  day  of  the  first  calendar  quarter  beginning 
after  the  close  of  the  first  regular  session  of  the  State  legislature 
that  begins  after  the  date  of  enactment  of  this  Act. 
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SEC.  4104.  OPTIONAL  MEDICAID  COVERAGE  OF  INDIVIDUALS  IN  CERTAIN 
STATES  RECEIVING  ONLY  OPTIONAL  STATE  SUPPLE- 
MENTARY  PAYMENTS. 

Section  1902(a){10MAKii)  of  the  Social  Security  Act  (42  U.S.C. 
1396a(aK10)(AKii))  is  amended— 

(1)  by  striking  "or"  at  the  end  of  subclause  (IX)  and  inserting 
"or"  at  the  end  of  subclause  (X);  and 

(2)  by  adding  at  the  end  the  following  new  subclause: 

"(XI)  who  receive  only  an  optional  State  supple- 
mentary payment  based  on  need  and  paid  on  a 
regular  basis,  equal  to  the  difference  between  the 
individual's  countable  income  and  the  income 
standard  used  to  determine  eligibilitv  for  such 
supplementary  payment  (with  countable  income 
being  the  income  remaining  after  deductions  as 
established  by  the  State  pursuant  to  standards  that 
are  more  restrictive  than  the  standards  for  supple- 
mentary security  income  benefits  under  title  XVI), 
which  are  available  to  all  individuals  in  the  State 
(but  which  may  be  based  on  different  income  stand- 
ards by  political  subdivision  according  to  cost  of 
living  differences),  and  which  are  paid  by  a  State 
that  does  not  have  an  agreement  with  the  Sec- 
retary under  section  1616  or  1634.". 

SEC.  4105.  CLARIFICATION  OF  COVERAGE  OF  CLINIC  SERVICES  FUR- 
NISHED  TO  HOMELESS  OUTSIDE  FACILITY. 

(a)  In  General.— Section  1905(aX9)  of  the  Social  Security  Act  (42 
U.S.C.  1396d(aX9))  is  amended  by  inserting  before  the  semicolon  at 
the  end  the  following:  ",  including  such  services  furnished  outside 
the  clinic  by  clinic  personnel  to  an  eligible  individual  who  does  not 
reside  in  a  permanent  dwelling  or  does  not  have  a  fixed  home  or 
mailing  address". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a)  42  use  I396d 
shall  apply  to  services  furnished  on  or  after  January  1,  1988, 

without  regard  to  whether  regulations  to  implement  such  amend- 
ment are  promulgated  by  such  date. 

SEC.  4106.  MEDICALLY  NEEDY  INCOME  LEVELS  FOR  CERTAIN  2-MEMBER 
COUPLES  IN  CALIFORNIA. 

For  purposes  of  section  1903(0(1XB)  of  the  Social  Security  Act,  for 
payments  made  to  California  on  or  after  July  1, 1983,  in  the  case  of  a 
family  consisting  only  of  two  individuals  both  of  whom  are  adults 
and  at  least  one  of  whom  is  aged,  blind,  or  disabled,  the  "highest 
amount  which  would  ordinarily  be  paid  to  a  family  of  the  same  size" 
under  the  State's  plan  approved  under  part  A  of  title  IV  of  such  Act 
shall,  at  California's  option,  be  the  amount  determined  by  the  State 
agency  to  be  the  amount  of  the  aid  which  would  ordinarily  be 
payable  under  such  plan  to  a  family  which  consists  of  one  adult  and 
two  children  and  which  is  without  any  income  or  resources.  Section 
1902(aK10XCXiXIII)  of  the  Social  Security  Act  shall  not  prevent 
California  from  establishing  (under  the  previous  sentence)  an  ap- 
plicable income  limitation  for  families  described  in  that  sentence 
which  is  greater  than  the  income  limitation  applicable  to  other 
families,  if  California  has  an  applicable  income  limitation  under 
section  1903(f)  of  such  Act  which  is  equal  to  the  maximum  ap- 
plicable income  limitation  permitted  consistent  with  paragraph 
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(IXB)  of  such  section  for  families  other  than  those  described  in  the 
previous  sentence. 

PART  2— OTHER  PROVISIONS 

SEC.  4111.  INCREASING  THE  MAXIMUM  ANNUAL  MEDICAID  PAYMENTS 
THAT  MAY  BE  MADE  TO  THE  COMMONWEALTHS  AND  TERRI- 
TORIES. 

(a)  In  General.— Subsection  (c)  of  section  1108  of  the  Social 
Security  Act  (42  U.S.C.  1308)  is  amended  to  read  as  follows: 

"(c)  The  total  amount  certified  by  the  Secretary  under  title  XIX 
with  respect  to  a  fiscal  year  for  payment  to — 

"(1)  Puerto  Rico  shall  not  exceed  (A)  $73,400,000  for  fiscal  year 
1988,  (B)  $76,200,000  for  fiscal  year  1989,  and  (C)  $79,000,000  for 
fiscal  year  1990  (and  each  succeeding  fiscal  year); 

"(2)  the  Viifin  Islands  shall  not  exceed  (A)  $2,430,000  for 
fiscal  year  1988,  (B)  $2,515,000  for  fiscal  year  1989,  and  (C) 
$2,600,000  for  fiscal  year  1990  (and  each  succeeding  fiscal  year); 

"(3)  Guam  shall  not  exceed  (A)  $2,320,000  for  fiscal  year  1988, 
(B)  $2,410,000  for  fiscal  year  1989,  and  (C)  $2,500,000  for  fiscal 
year  1990  (and  each  succeeding  fiscal  year); 

"(4)  the  Northern  Mariana  Islands  shall  not  exceed  (A) 
$636,700  for  fiscal  year  1988,  (B)  $693,350  for  fiscal  year  1989, 
and  (C)  $750,000  for  fiscal  year  1990  (and  each  succeeding  fiscal 
year);  and 

"(5)  American  Samoa  shall  not  exceed  (A)  $1,330,000  for  fiscal 
year  1988,  (B)  $1,390,000  for  fiscal  year  1989,  and  (C)  $1,450,000 
for  fiscal  year  1990  (and  each  succeeding  fiscal  year).". 
42  use  1308  (b)  Effective  Date.— The  amendment  made  by  subsection  (a) 

shall  apply  to  payments  for  fiscal  years  beginning  with  fiscal  year 
1988. 

42  use  1396a  SEC.  4112.  ADJUSTMENT  IN  MEDICAID  PAYMENT  FOR  INPATIENT  HOS- 
note.  PITAL  SERVICES  FURNISHED  BY  DISPROPORTIONATE  SHARE 

HOSPITALS. 

(a)  Implementation  of  Requirement.— 

(1)  A  State's  plan  under  title  XIX  of  the  Social  Security  Act 
shall  not  be  considered  to  meet  the  requirement  of  section 
1902(aX13XA)  of  such  Act  (insofar  as  it  requires  payments  to 
hospitals  to  take  into  account  the  situation  of  hospitals  which 
serve  a  disproportionate  number  of  low  income  patients  with 
special  needs),  as  of  July  1, 1988,  unless  the  State  has  submitted 
to  the  Secretary  of  Health  and  Human  Services,  by  not  later 
than  such  date,  an  amendment  to  such  plan  that — 

(A)  specifically  defines  the  hospitals  so  described  (and 
includes  in  such  definition  any  disproportionate  share  hos- 
pital described  in  subsection  (bXl)  which  meets  the  require- 
ment of  subsection  (d)),  and 

(B)  provides,  effective  for  inpatient  hospital  services  pro- 
vided not  later  than  July  1,  1988,  for  an  appropriate  in- 
crease in  the  rate  or  amount  of  payment  for  such  services 
provided  by  such  hospitals,  consistent  with  subsection  (c). 

(2XA)  In  order  to  be  considered  to  have  met  such  requirement 
of  section  1902(aX13XA)  as  of  July  1, 1989,  the  State  must  submit 
to  the  Secretary  of  Health  and  Human  Services  by  not  later 
than  such  date,  the  State  plan  amendment  described  in  para- 
graph (1),  consistent  with  subsection  (c). 
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(B)  In  order  to  be  considered  to  have  mer  <;uch  requirement  of 
section  1902(aX13XA)  as  of  July  1,  1990,  the  State  must  submit 
to  the  Secretary  of  Health  and  Human  Services  by  not  later 
than  such  date,  the  State  plan  amendment  described  in  para- 
graph (1),  consistent  with  subsection  (c). 
The  Secretary  shall,  not  later  than  June  30  of  each  vear  in  which 
the  State  is  required  to  submit  an  amendment  under  this  subsection, 
review  each  such  amendment  for  compliance  with  such  requirement 
and  by  such  date  shall  approve  or  disapprove  each  such  amendment. 
If  the  Secretary  disapproves  such  an  amendment,  the  State  shall 
immediately  submit  a  revised  amendment  which  meets  such 
requirement.  The  requirement  of  this  subsection  may  not  be  waived 
under  section  1915(b)(4)  of  the  Social  Security  Act. 

(b)  Hospitals  Deemed  Disproportionate  Share.— 

(1)  For  purposes  of  subsection  (aXD,  a  hospital  which  meets 
the  requirement  of  subsection  (d)  is  deemed  to  be  a  dispropor- 
tionate share  hospital  if— 

(A)  the  hospital's  medicaid  inpatient  utilization  rate  (as 
defined  in  paragraph  (2))  is  at  least  one  standard  deviation 
above  the  mean  medicaid  inpatient  utilization  rate  for 
hospitals  receiving  medicaid  payments  in  the  State;  or 

(6)  the  hospital's  low-income  utilization  rate  (as  defined 
in  paragraph  (3))  exceeds  25  percent. 

(2)  For  purposes  of  paragraph  (IX A),  the  term  "medicaid 
inpatient  utilization  rate"  means,  for  a  hospital,  a  fraction 
(expressed  as  a  percentage),  the  numerator  of  which  is  the 
hospital's  number  of  inpatient  days  attributable  to  patients  who 
(for  such  days)  were  eligible  for  medical  assistance  under  the 
State  plan  approved  under  title  XIX  of  the  Social  Security  Act 
in  a  period,  and  the  denominator  of  which  is  the  total  number  of 
the  hospital's  inpatient  days  in  that  period. 

(3)  For  purposes  of  paragraph  (IXB),  the  term  "low-income 
utilization  rate"  means,  for  a  hospital,  the  sum  of— 

(A)  the  fraction  (expressed  as  a  percentage)— 

(i)  the  numerator  of  which  is  the  sum  (for  a  period)  of 
(I)  the  total  revenues  paid  the  hospital  for  patient 
services  under  a  State  plan  under  title  XIX  of  the 
Social  Security  Act  and  (II)  the  amount  of  the  cash 
subsidies  for  patient  services  received  directly  from 
State  and  local  governments,  and 

(ii)  the  denominator  of  which  is  the  total  amount  of 
revenues  of  the  hospital  for  patient  services  (including 
the  amount  of  such  cash  subsidies)  in  the  period;  and 

(B)  a  fraction  (expressed  as  a  percentage)— 

(i)  the  numerator  of  which  is  the  total  amount  of  the 
hospital's  charges  for  inpatient  hospital  services  which 
are  attributable  to  charitv  care  in  a  period,  and 

(ii)  the  denominator  of  which  is  tne  total  amount  of 
the  hospital's  charges  for  inpatient  hospital  services  in 
the  hospital  in  the  period. 

The  numerator  under  subparagraph  (BXi)  shall  not  include 
contractual  allowances  and  discounts  (other  than  for  indigent 
patients  not  eligible  for  medical  assistance  under  a  State  plan 
approved  under  title  XDC  of  the  Social  Security  Act). 

(c)  Payment  adjustment.— In  order  to  be  consistent  with  this 
subsection,  a  payment  adjustment  for  a  disproportionate  share  hos- 
pital must  either— 
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(1)  be  in  an  amount  equal  to  the  product  of  (A)  the  amount 
paid  under  the  State  plan  to  the  hospital  for  oi>erating  costs  for 
inpatient  hospital  services  (of  the  kind  described  in  section 
1886(aX4)),  and  (B)  the  hospital's  disproportionate  share  adjust- 
ment percentage  (established  under  section  1886(dX5XFKiv));  or 

(2)  provide  for  a  minimum  specified  additional  payment 
amount  (or  increased  percentage  payment)  and  for  an  increase 
in  such  a  payment  amount  (or  percentage  payment)  in  propor- 
tion to  the  percentage  by  which  the  hospital's  medicaid  utiliza- 
tion rate  (as  defined  in  subsection  (bK2))  exceeds  one  standard 
deviation  above  the  mean  medicaid  inpatient  utilization  rate  for 
hospitals  receiving  medicaid  payments  in  the  State; 

except  that,  for  purposes  of  paragraphs  (2XA)  and  (2XB),  the  pay- 
ment adjustment  for  a  disproportionate  share  hospital  is  consistent 
with  this  subsection  if  the  appropriate  increase  in  the  rate  or 
amount  of  payment  is  equal  to  one-third  of  the  increase  otherwise 
applicable  under  subsection  (c)  (in  the  case  of  paragraph  (2XA))  and 
two-thirds  of  such  increase  (in  the  case  of  paragraph  (2)(B)). 

(d)  Requirement  To  Qualify  as  Disproportionate  Share  Hos- 
pital.— 

(1)  Except  as  provided  in  paragraph  (2),  no  hospital  may  be 
defined  or  deemed  as  a  disproportionate  share  hospital  under  a 
State  plan  under  title  XiA  of  the  Social  Security  Act  or  under 
subsection  (b)  of  this  section  unless  the  hospital  has  at  least  2 
obstetricians  who  have  staff  privileges  at  the  hospital  and  who 
have  agreed  to  provide  obstetric  services  to  individuals  who  are 
entitled  to  medical  assistance  for  such  services  under  such  State 
plan. 

(2XA)  Paragraph  (1)  shall  not  apply  to  a  hospital— 

(i)  the  inpatients  of  which  are  predominantly  individuals 
under  18  years  of  age;  or 

(ii)  which  does  not  offer  nonemergency  obstetric  services 
to  the  general  population  as  of  the  date  of  the  enactment  of 
this  Act. 

(B)  In  the  case  of  a  hospital  located  in  a  rural  area  (as  defined 
for  purposes  of  section  1886  of  the  Social  Security  Act),  in 
paragraph  (1)  the  term  "obstetrician"  includes  any  physician 
with  staff  privileges  at  the  hospital  to  perform  nonemergency 
obstetric  procedures. 

(e)  Special  Rule. — A  State  plan  shall  be  considered  to  meet  the 
requirement  of  section  1902(aX13XA)  (insofar  as  it  requires  pay- 
ments to  hospitals  to  take  into  account  the  situation  of  hospitals 
which  serve  a  disproportionate  number  of  low  income  patients  with 
special  needs)  without  regard  to  the  requirement  of  subsection  (a)  if 
the  plan  provided  for  payment  adjustments  for  disproportionate 
share  hospitals  as  of  January  1, 1984,  and  if  the  aggregate  amount  of 
the  payment  adjustments  under  the  plan  for  such  hospitals  is  not 
less  than  the  aggregate  amount  of  such  adjustments  otherwise 
required  to  be  made  under  such  subsection. 

SEC.  4113.  HMO-RELATED  PROVISIONS. 

(a)  TREATME>rr  of  Garden  State  Health  Plan.— 
42  use  1396b.  (1)  Section  1903(m)  of  the  Social  Security  Act  (42  U.S.C. 

1396(m))  is  amended— 

(A)  by  adding  at  the  end  the  following  new  paragraph: 


•'Copy  read  "to". 
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"(6XA)  For  purposes  of  this  subsection  and  section  1902(eX2KA),  in  contracts, 
the  case  of  the  State  of  New  Jersey,  the  term  'contract'  shall  be 
deemed  to  include  an  undertaking  by  the  State  agency,  in  the  State 
plan  under  this  title,  to  operate  a  program  meeting  all  requirements 
of  this  subsection. 

"(B)  The  undertaking  described  in  subparagraph  (A)  must 
provide — 

"(i)  for  the  establishment  of  a  separate  entity  responsible  for 
the  operation  of  a  program  meeting  the  requirements  of  this 
subsection,  which  entity  may  be  a  subdivision  of  the  State 
agency  administering  the  State  plan  under  this  title; 

"(ii)  for  separate  accounting  for  the  funds  used  to  operate 
such  program; 

"(iii)  for  setting  the  capitation  rates  and  any  other  payment 
rates  for  services  provided  in  accordance  with  this  subsection 
using  a  methodology  satisfactory  to  the  Secretary  designed  to 
ensure  that  total  Federal  matching  payments  under  this  title 
for  such  services  will  be  lower  than  the  matching  payments  that 
would  be  made  for  the  same  services,  if  provided  under  the 
State  plan  on  a  fee  for  service  basis  to  an  actuarially  equivalent 
population;  and 

"(iv)  that  the  State  agency  will  contract,  for  purposes  of  Contracts, 
meeting  the  requirement  under  section  1902(aX30KC),  with  an 
organization  or  entity  that  under  section  1154  reviews  services 
provided  by  an  eligible  organization  pursuant  to  a  contract 
under  section  1876  for  the  purpose  of  determining  whether  the 
quality  of  services  meets  professionally  recognized  standards  of 
health  care. 

"(C)  The  undertaking  described  in  subparagraph  (A)  shall  be  Contracts, 
subject  to  approval  (and  annual  re-approval)  by  the  Secretary  in  the 
same  manner  as  a  contract  under  this  subsection. 

"(D)  The  undertaking  described  in  subparagraph  (A)  shall  not  be 
eligible  for  a  waiver  under  section  1915(b).";  and 

(B)  in  paragraph  (2XF),  by  striking  all  that  precedes  "a 
State  plan  may  restrict"  and  inserting  the  following: 
"  "(E)  In  the  case  of— 

®3  "(i)  a  contract  with  an  entity  described  in  subparagraph  (G)  Contracts, 
or  with  a  qualified  health  maintenance  organization  (as  defmed 
in  section  1310(d)  of  the  Public  Health  Service  Act)  which  meets 
the  requirement  of  subparagraph  (AXii),  or 

"(ii)  a  program  pursuant  to  an  undertaking  described  in 
paragraph  (6)  in  which  at  least  25  percent  of  the  membership 
enrolled  on  a  prepaid  basis  are  individuals  who  (I)  are  not 
insured  for  benefits  under  part  B  of  title  XVIII  or  eligible  for 
benefits  under  this  title,  and  (II)  (in  the  case  of  such  individuals 
whose  prepayments  are  made  in  whole  or  in  part  by  any 
government  entity)  had  the  opportunity  at  the  time  of  enroll- 
ment in  the  program  to  elect  other  coverage  of  health  care  costs 
that  would  have  been  paid  in  whole  or  in  part  by  any  govern- 
mantal  entity,". 

(2)  Section  1902(eX2XA)  of  such  Act  (42  U.S.C.  1396a(eX2XA))  is 
amended  by  striking  "section  1903(mX2XG)"  and  inserting 
"paragraph  (2XG)  or  (6)  of  section  1903(m)". 


»•  Copy  read  "  *(F)". 
*»  Copy  read  "(i)". 
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(b)  Medicaid  Matching  Rate  for  Quality  Review  of  HMO 
Services  

(1)  Section  1902(aX30XC)  of  such  Act  (42  U.S.C.  1396a(aX30XC)) 
is  amended  by  inserting  an  entity  which  meets  the  require- 
ments of  section  1152,  as  determined  by  the  Secretary,"  after 
"title  XI)". 

(2)  Section  1902(d)  of  such  Act  (42  U.S.C.  1396a(d))  is 
amended — 

Contracts.  (i)  by  inserting  after  "contracts  with"  the  following:  "an 

entity  which  meets  the  requirements  of  section  1152,  as 
determined  by  the  Secretary,  for  the  performance  of  the 
quality  review  functions  described  in  subsection  (aX30XC), 
or",  and 

(ii)  by  striking  "organization  (or  organizations)"  each 
place  it  appears  and  inserting  "such  an  entity  or  organiza- 
tion". 

(3)  Section  1903(aX3XC)  of  such  Act  (42  U.S.C.  1396b(aX3XC))  is 
amended  by  inserting  "or  by  an  entity  which  meets  the  require- 
ments-of  section  1152,  as  determined  by  the  Secretary,"  after 
"utilization  and  quality  control  peer  review  organization". 

(c)  Freedom  of  Choice. — 

(1)  Section  1902(aX23)  of  such  Act  (42  U.S.C.  1396a(aX23))  is 
amended — 

(A)  by  inserting  "(A)"  after  "Guam,  provide  that",  and 

(B)  by  inserting  before  the  semicolon  at  the  end  the 
following:  ",  and  (B)  an  enrollment  of  an  individual  eligible 
for  medical  assistance  in  a  primary  care  case-management 
system  (described  in  section  1915(bXl)),  a  health  mainte- 
nance organization,  or  a  similar  entity  shall  not  restrict  the 
choice  of  the  qualified  person  from  whom  the  individual 
may  receive  services  under  section  1905(aX4XC)". 

(2)  Section  1902(eX2XA)  of  such  Act  (42  U.S.C.  1396a(eX2XA))  is 
amended  by  striking  "but  only"  and  inserting  "but,  except  for 
benefits  furnished  under  section  1905(aX4XC),  only". 

Effective  date.  (3)  The  amendments  made  by  this  subsection  shall  apply  to 

42  use  1396a  services  furnished  on  and  after  July  1, 1988. 

(d)  Technical  Amendments.— 

(1)  Section  1903(mX2XF)  of  such  Act  (42  U.S.C.  1396b(mX2XF)) 
is  amended  by  striking  "subparagraph  (G)"  and  inserting  "sub- 
paragraphs (E)  or  (G)". 

(2)  Section  1902(eX2XA)  of  such  Act  (42  U.S.C.  1396a(eX2XA))  is 
amended  by  striking  "section  1903(mX2XG)"  and  inserting 
"subparagraph  (BXiii),  (E),  or  (G)  of  section  1903(mX2)". 

(e)  Continued  Eugibility  and  Restriction  on  Disenrollment 
Without  Cause  for  Metropolitan  Health  Plan  HMO.— For  pur- 
poses of  sections  1902(eX2XA)  and  1903(mX2XF)  of  the  Social  Security 
Act,  the  Metropolitan  Health  Plan  HMO  operated  by  the  New  York 
City  jpublic  hospitals  shall  be  treated  in  the  same  manner  as  a 
qualified  health  maintenance  organization  (as  defined  in  section 
1310(d)  of  the  Public  Health  Service  Act). 

SEC.  4114.  MEDICAID  WAIVER  FOR  HOSPICE  CARE  FOR  AIDS  PATIENTS. 

Section  1905(oXl)  of  the  Social  Security  Act  (42  U.S.C.  1396d(oXl)) 
is  amended — 

(1)  by  inserting  "(A)"  after  "(1)"; 

(2)  by  striking  "The"  and  inserting  "Subject  to  subparagraph 
(B),  the";  and 
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(3)  by  adding  at  the  end  the  following  new  subparagraph: 
"(B)  For  purposes  of  this  title  only,  with  respect  to  the  definition 
of  hospice  program  under  section  1861(ddX2),  the  Secretary  may 
allow  an  agency  or  organization  to  make  the  assurance  under 
subparagraph  (AXiii)  of  such  section  without  taking  into  account 
any  individual  who  is  afflicted  with  acquired  immunodeficiency 
syndrome.". 

SEC.  4115.  STATE  DEMONSTRATION  PROJECTS. 

(a)  Extension  of  Arizona  Health  Care  Demonstration 
Project.— 

(1)  Notwithstanding  any  limitations  contained  in  section  1115 
of  the  Social  Security  Act,  but  subject  to  paragraphs  (2)  and  (3) 
of  this  subsection,  the  Secretary  of  Health  and  Human  Services 
(in  this  subsection  referred  to  as  the  "Secretary")  upon  applica- 
tion shall  renew  until  September  30,  1989,  approval  of  dem- 
onstration project  number  ll-P-98239/9-05  ("Arizona  Health 
Care  (3ost  Ojntainment  System— AHCXX^S— A  statewide  ap- 
proach to  cost  effective  health  care  financing"),  including  all 
waivers  granted  by  the  Secretary  under  such  section  1115  as  of 
September  30, 1987. 

(2)  The  Secretary's  renewed  approval  of  the  project  under 
paragraph  (1)  shall— 

(A)  subject  to  paragraph  (3)  be  on  the  same  terms  and 
conditions  that  existed  between  the  applicant  and  the  Sec- 
retary as  of  September  30, 1987;  and 

(B)  remain  in  effect  through  September  30,  1989,  unless 
the  Secretary  finds  that  the  applicant  no  longer  complies 
with  such  terms  and  conditions. 

(3)  Nothing  in  this  subsection  shall  be  construed  to  prohibit  or 
require  the  Secretary  from  granting  additional  waivers  to  the 
applicant— 

(A)  for  coverage  of  additional  optional  groups,  and 

(B)  for  coverage  of  long-term  cere  and  other  services 
which  were  not  covered  as  of  September  30, 1987. 

(b)  New  York  State  Pilot  Program  for  Prenatal,  Maternity, 
AND  Newborn  Care.— 

(1)  Upon  application  by  the  State  of  New  York  and  approval 
by  the  Secretary  of  Health  and  Human  Services  (in  this  subsec- 
tion referred  to  as  the  "Secretary"),  the  State  of  New  York  (in 
this  subsection  referred  to  as  the  "State")  may  conduct  a  dem- 
onstration project  in  accordance  with  this  subsection  for  the 
purpose  of  testing  its  Prenatal/Maternity/Newborn  Care  Pilot 
Program  (in  this  subsection  referred  to  as  the  "Program"),  as 
the  Program  is  set  forth  in  the  Prenatal  Care  Act  of  1987 
(enacted  by  the  State  in  February  1987),  as  an  alternative  to 
existing  Federal  programs. 

(2)  Under  the  demonstration  project  conducted  under  this 
subsection — 

(A)  any  individual  who  receives  benefits  under  the  Pro- 
gram shall  not  receive  any  of  such  benefits  under  the  plan 
of  the  State  under  title  XIX  of  the  Social  Security  Act;  and 

(B)  the  Secretary  shall  make  payments  to  the  State  with 
respect  to  individuals  receiving  benefits  under  the  Program 
in  the  same  amounts  as  would  be  payable  for  such  benefits 
under  title  XIX  of  the  Social  Security  Act  if  such  individ- 


101  STAT.  1330-154        PUBLIC  LAW  100-203— DEC.  22,  1987 

uals  were  receiving  such  benefits  under  such  title  (as  deter- 
mined by  the  Secretary). 

(3)  The  Secretary  may  (with  respect  to  the  demonstration 
project  under  this  subsection)  waive  comphance  with  any 
requirement  contained  in  section  1902(aXl),  1902(aX10XB), 
1902(aX17XD).  1902(aX23),  1902(aX30),  or  1903(0  of  the  Social 
Security  Act  which  (if  applied)  would  prevent  the  State  from 
carrying  out  the  project,  effectively  achieving  its  purpose,  or 
receiving  payments  in  accordance  with  paragraph  (2XB). 

(4)  As  a  condition  of  approv£il  of  the  demonstration  project 
under  this  subsection,  the  State  shall  provide  assurances  satis- 
factory to  the  Secretary  that — 

(A)  the  State  will  continue  to  make  benefits  available 
under  title  XIX  of  the  Social  Security  Act  to  all  pregnant 
women  entitled  to  receive  benefits  under  such  title  to  the 
extent  such  benefits  are  not  provided  under  the  Program; 
and 

(B)  the  State  has  in  effect  a  quality  assurance  mechanism 
to  ensure  the  quality  and  accessibility  of  the  services  fur- 
nished under  the  program. 

(5XA)  The  demonstration  project  under  this  subsection  shall 
be  conducted  for  a  period  not  to  exceed  three  years. 
Reports.  (B)  The  Secretary  shall  conduct  an  evaluation  of  the  dem- 

onstration project  under  this  subsection  and  shall  report  the 
results  of  such  evaluation  to  the  Congress  not  later  than  one 
year  after  completion  of  the  project, 
(c)  Waivers  for  Family  Independence  Program.— Upon  ap- 
proval of  the  demonstration  project  relating  to  the  Family  Independ- 
ence Program  in  the  State  of  Washington  and  with  respect  to  such 
project,  the  Secretary  of  Health  and  Human  Services  shall  waive 
compliance  with  any  requirements  of  sections  1902(aXl),  1916,  and 
1924  of  the  Social  Security  Act,  but  only  to  the  extent  necessary  to 
enable  the  State  to  carry  out  the  project  as  enacted  by  the  State  of 
Washington  in  May  1987. 

SEC.  4116.  WAIVER  AUTHORITY  UNDER  THE  MEDICAID  PROGRAM  FOR 
THE  NORTHERN  MARIANA  ISLANDS. 

Section  1902(j)  of  the  Social  Security  Act  (42  U.S.C.  1396a(j))  is 
amended — 

(1)  by  inserting  "and  the  Northern  Mariana  Islands"  after 
"American  Samoa"  the  first  place  it  apj>ears;  and 

(2)  by  inserting  "or  the  Northern  Mariana  Islands"  after 
"American  Samoa"  the  second  place  it  appears. 

42  use  1396b        SEC.  4117.  DELAY  QUALITY  CONTROL  SANCTIONS  FOR  MEDICAID. 

The  Secretary  of  Health  and  Human  Services  shall  not,  prior  to 
July  1,  1988,  implement  any  reductions  in  payments  to  States 
pursuant  to  section  1903(u)  of  the  Social  Security  Act  (or  any 
provision  of  law  described  in  subsection  (c)  of  section  133  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of  1982). 

SEC.  4118.  TECHNICAL  AND  MISCELLANEOUS  AMENDMENTS. 

(a)  Section  2176  Waiver  Technicals.— 

(1)  Section  1915(cX3)  of  the  Social  Security  Act  (42  U.S.C. 
1396n(cX3))  is  amended  by  striking  "and  section  1902(aX10XB) 
(relating  to  comparability)"  and  inserting  ",  section 
1902(aX10XB)    (relating    to    comparability),    and  section 
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1902(aX10XCXiXni)  (relating  to  income  and  resource  rules  ap- 
plicable in  the  community)". 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
as  if  included  in  the  enactment  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1986. 

(b)  Increase  in  Number  of  Individuals  Who  May  be  Served 
Under  Model  Home  and  Community-Based  Services  Waivers.— 
Section  1915(c)  of  the  Social  Security  Act  (42  U.S.C.  1396n(c))  is 
amended  by  adding  at  the  end  the  following  new  paragraph: 

"(10)  No  waiver  under  this  subsection  shall  limit  by  an  amount 
less  than  200  the  number  of  individuals  in  the  State  who  may 
receive  home  and  community-based  services  under  such  waiver.". 

(c)  Katie  Beckett  Technical.— 

(1)  Section  1902(eX3XC)  of  such  Act  (42  U.S.C.  1396a(eX3XC))  is 
amended  by  striking  "to  have  a  supplemental  security  income 
(or  State  supplemental)  payment  made  with  resp>ect  to  him 
under  title  XVI"  and  inserting  "for  medical  assistance  under 
the  State  plan  under  this  title". 

(2)  The  amendment  made  by  paragraph  (1)  shall  be  effective 
as  if  it  were  included  in  section  134  of  the  Tax  Equity  and  Fiscal 
Responsibility  Act  of  1982. 

(d)  Organ  Transplant  Technical.— 

(1)  Section  1903(i)  of  the  Social  Security  Act  (42  U.S.C. 
1396b(i))  is  amended— 

(A)  in  paragraph  (1),  by  striking  the  period  at  the  end  and 
inserting  ";  or",  and 

(B)  by  adding  at  the  end  the  following  new  sentence: 
"Nothing  in  paragraph  (1)  shall  be  construed  as  permitting 
a  State  to  provide  services  under  its  plan  under  this  title 
that  are  not  reasonable  in  amount,  duration,  and  scope  to 
achieve  their  purpose.". 

(2)  The  amendments  made  by  paragraph  (1)  shall  be  effective 
as  if  included  in  the  enactment  of  section  9507  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  of  1985. 

(e)  Civil  Money  Penalty  and  Exclusion  Clarifications.— 

(1)  Section  1128A(aXl)  of  the  Social  Security  Act  (42  U.S.C. 
1320a-7(aXl)),  as  amended  by  section  3(aXl)  of  the  Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1987  (Public 
Law  100-93),  is  amended  by  striking  "or  has  reason  to  know" 
each  place  it  appears  and  inserting  "or  should  know". 

(2)  Section  1128(dX3XB)  of  the  such  Act  (42  U.S.C.  1320a- 
6(dX3XB)),  as  amended  by  section  2  of  the  Medicare  and  Medic- 
aid Patient  and  Program  Protection  Act  of  1987  (Public  Law 
100-93),  is  amended— 

(A)  by  inserting  "(i)"  after  "(B)",  and 

(B)  by  adding  at  the  end  the  following  new  clause: 

"(ii)  A  State  health  care  program  may  provide  for  a  period  of 
exclusion  which  is  longer  them  the  period  of  exclusion  under  a 
program  under  title  XVUI.". 

(3)  The  amendment  made  by  paragraph  (1)  shall  apply  to 
activities  occurring  before,  on,  or  after  the  date  of  the  enact- 
ment of  this  Act. 

(f)  Incorporation  of  Certain  Provisions  Relating  to  Indian 
Health  Service  Facilities.- 


42  use  1396n 
note. 


42  use  1396a 
note. 


Effective  date. 
42  use  1396b 
note. 


42  use  1320a-7a. 


42  use  1320a-7. 


Effective  date. 
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Effective  date. 
42  use  1396j 
note. 


100  Stat.  2063. 


Effective  date. 


Effective  date. 
42  use  1396a 
note. 


Effective  date. 
42  use  1396n 
note. 

42  use  1396n 
note. 


(1)  Section  1911  of  the  Social  Security  Act  (42  U.S.C.  1396j),  as 
amended  by  section  4111(gX8)  of  this  title,  is  amended— 

(A)  by  striking  "or  nursing  facility"  each  place  it  appears 
and  inserting  ",  nursing  facility,  or  any  other  type  of 
facility  which  provides  services  of  a  type  otherwise  covered 
under  the  State  plan";  and 

(B)  by  adding  at  the  end  the  following  new  subsection: 
"(c)  The  Secretary  is  authorized  to  enter  into  agreements  with  the 

State  agency  for  the  purpose  of  reimbursing  such  agency  for  health 
care  and  services  provided  in  Indian  Health  Service  facilities  to 
Indians  who  are  eligible  for  medical  assistance  under  the  State 
plan."." 

(2)  The  amendments  made  by  paragraph  (1)  shall  apply  to 
health  care  services  performed  on  or  after  the  date  of  the 
enactment  of  this  Act. 

(g)  Frail  Elderly  Demonstration  Project  Waivers.— 

(1)  Section  9412(bX2)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended — 

(A)  in  subparagraph  (A),  by  inserting  before  the  period  at 
the  end  the  following:  ",  including  permitting  the  organiza- 
tion to  assume  progressively  (over  the  initial  3-year  period 
of  the  waiver)  the  full  financial  risk",  and 

(B)  in  subparagraph  (B),  by  striking  "be  awarded  a  grant 
from  the  Robert  Wood  Johnson  Foundation"  and  insert 
"participate  in  an  organized  initiative  to  replicate  the  find- 
ings of  the  On  Lok  long-term  care  demonstration  project 
(described  in  section  603(cXl)  of  the  Social  Security  Amend- 
ments of  1983)". 

(2)  The  amendments  made  by  paragraph  (1)  shall  take  effect 
as  though  it  were  included  in  the  Omnibus  Budget  Reconcili- 
ation Act  of  1986. 

(h)  Medically  Needy  Incurred  Expenses. 

(1)  Section  1902(aX17)  of  the  Social  Security  Act  (42  U.S.C. 
1396a(aX17))  is  amended  by  striking  "(whether  in  the  form  of 
insurance  premiums  or  otherwise)"  and  inserting  "(whether  in 
the  form  of  insurance  premiums  or  otherwise  and  regardless  of 
whether  such  costs  are  reimbursed  under  another  public  pro- 
gram of  the  State  or  political  subdivision  thereof)". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to  costs 
incurred  after  the  date  of  the  enactment  of  this  Act. 

(i)  QUAUFICATIONS  FOR  CaSE  MANAGERS  FOR  INDIVIDUALS  WiTH 

Development  Disabilities  and  Chronic  Mental  Illness.— 

(1)  Section  1915(gXl)  of  such  Act  (42  U.S.C.  1396n(gXl))  is 
amended  by  adding  at  the  end  the  following  new  sentence:  "The 
State  may  limit  the  case  managers  available  with  respect  to 
case  management  services  for  eligible  individuals  with  devel- 
opmental disabilities  or  with  chronic  mental  illness  in  order  to 
ensure  that  the  case  managers  for  such  individuals  are  capable 
of  ensuring  that  such  individuals  receive  needed  services.". 

(2)  The  amendment  made  by  paragraph  (1)  shall  take  effect  as 
though  it  were  included  in  the  enactment  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985. 

(j)  Habilitation  Services  Effective  Date.— Effective  as  if  in- 
cluded in  the  enactment  of  section  9502  of  the  Consolidated  Omni- 
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bus  Budget  Reconciliation  Act  of  1985,  subsection  (jXl)  of  such 
section  is  amended  by  inserting  before  the  period  at  the  end  the 
following:  "to  individuals  eligible  for  services  under  a  waiver 
granted  under  section  1915(c)  of  the  Social  Security  Act,  without 
regard  to  whether  such  individuals  were  receiving  institutional 
services  before  their  participation  in  the  waiver". 

(k)  Section  2176  Waiver  for  Institutionauzed  Developmen- 
TALLY  Disabled. — Section  1915(cX7)  of  the  Social  Security  Act  (42 
U.S.C.  1396n(cX7))  is  amended  by  inserting  "(A)"  after  "(7)"  and 
adding  at  the  end  the  following  new  subparagraph: 

"(B)  In  making  estimates  under  paragraph  (2XD)  in  the  case  of  a 
waiver  that  applies  only  to  individuals  with  developmental  disabil- 
ities who  are  inpatients  in  a  skilled  nursing  facility  or  intermediate 
care  facility  and  whom  the  State  has  determined,  on  the  basis  of  an 
evaluation  under  paragraph  (2XB),  to  need  the  level  of  services 
provided  by  an  intermediate  care  facility  for  the  mentally  retarded, 
the  State  may  determine  the  average  per  capita  expenditures  that 
would  have  been  made  in  a  fiscal  year  for  those  individuals  under 
the  State  plan  on  the  basis  of  the  average  per  capita  expenditures 
under  the  State  plan  for  services  to  individuals  who  are  inpatients 
in  an  intermediate  care  facility  for  the  mentally  retarded.". 

(1)  Renewal  of  Freedom-of-Choice  Waivers.— 

(1)  Section  1915(h)  of  such  Act  (42  U.S.C.  1396n(h))  is  amended 
by  striking  "denies  such  request  in  writing  within  90  days  after 
the  date  of  its  submission  to  the  Secretary."  and  inserting  ", 
within  90  days  after  the  date  of  its  submission  to  the  Secretary, 
either  denies  such  request  in  writing  or  informs  the  State 
agency  in  writing  with  respect  to  any  additional  information 
which  is  needed  in  order  to  make  a  final  determination  with 
respect  to  the  request.  After  the  date  the  Secretary  receives 
such  additional  information,  the  request  shall  be  deemed 
granted  unless  the  Secretary,  within  90  day  of  such  date,  denies 
such  request.". 

(2)  The  amendment  made  by  paragraph  (1)  shall  apply  to 
requests  for  continuation  of  waivers  received  after  the  date  of 
the  enactment  of  this  Act. 

(m)  Repeal  of  (Coordinated  Audit  Requirement.— 

(IXA)  Section  1129  of  such  Act  (42  U.S.C.  1320a-8)  is  repealed. 
(B)  Section  1902(aX42)  of  such  Act  (42  U.S.C.  1396a(aX42))  is 
amended — 

(i)  by  striking  "(A)",  and 

(ii)  by  striking  ",  (B)"  and  all  that  follows  up  to  the 
semicolon  at  the  end. 

(2)  The  amendments  made  by  paragraph  (1)  shall  apply  to 
audits  conducted  after  the  date  of  the  enactment  of  this  Act. 
(n)  Temporary  Technical  Error  Definition.— For  purposes  of 
section  1903(uXlXEXii)  of  the  Social  Security  Act,  effective  for  the 
period  beginning  on  the  date  of  enactment  of  this  Act  and  ending 
December  31,  1988,  a  "technical  error"  is  an  error  in  eligibility 
condition  (such  as  assignment  of  social  security  numbers  and  assign- 
ment of  rights  to  third-party  benefits  as  a  condition  of  eligibility) 
that,  if  corrected,  would  not  result  in  a  difference  in  the  amount  of 
medical  assistance  paid. 


Effective  date. 
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(o)  Technical  Amendments  Relating  to  New  Jersey  Respite 
Care  Pilot  Project. — 

(1)  Section  9414(b)  of  the  Omnibus  Budget  Reconciliation  Act 
100  Stat.  2064.  of  1986  is  amended— 

(A)  by  redesignating  paragraphs  (2),  (3),  and  (4),  as  para- 
graphs (3),  (4),  and  (5),  respectively, 

(B)  by  inserting  after  paragraph  (1)  the  following  new 
paragraph: 

"(2)  provide  that  the  State  may  submit  a  detailed  proposal 
describing  the  project  (in  lieu  of  a  formal  request  for  the  waiver 
of  applicable  provisions  of  title  XIX  of  the  Social  Security  Act) 
and  that  submission  of  such  a  description  by  the  State  will  be 
treated  as  such  a  reauest  for  purposes  of  subsection  (g\*\  and 

(C)  in  paragraph  (3),  as  redesignated  by  paragraph  (1)  of 
this  subsection,  by  striking  "£f  the  project"  and  all  that 
follows  through  "Act"  the  second  place  it  appears  and 
inserting  "the  State  shall  utilize  a  poet-eligibility  cost-shar- 
ing formula  based  on  the  available  income  of  participants 
with  income  in  excess  of  the  nonfarm  income  official  pov- 
erty line  (as  defined  by  the  Office  of  Management  and 
Budget,  and  revised  annually  in  accordance  with  section 
673(2)  of  the  Omnibus  Budget  Reconciliation  Act  of  1981)". 

(2XA)  Section  9414(a)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1986  is  amended  by  striking  "elderly  and  disabled 
individuals"  and  inserting  "eligible  individuals". 

(B)  Section  9414(c)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986  is  amended  to  read  as  follows: 
"(c)  Definitions.— For  purposes  of  this  section— 

"(1)  the  term  'eligible  individual'  means  an  individual— 
"(A)  who  is  elderly  or  disabled, 

"(BXi)  whose  income  (not  including  the  income  of  the 
spouse  or  family  of  the  individual)  does  not  exceed  300 
percent  of  the  amount  in  effect  under  section  1611(aXlXA) 
of  the  Social  Security  Act  (as  increased  pursuant  to  section 
1617  of  such  Act),  or 

"(ii)  in  the  case  of  an  individual  and  spouse  who  are  both 
dependent  on  a  caregiver,  whose  combined  incomes  do  not 
exceed  such  amount, 

"(C)  whose  liquid  resources  (as  declared  by  the  individual) 
do  not  exceed  $40,000, 

"(D)  who  is  at  risk  of  institutionalization  unless  the 
individual's  caregiver  is  provided  with  respite  care,  and 

"(E)  who  has  been  determined  to  meet  the  requirements 
of  subparagraphs  (A)  through  (D)  in  accordance  with  an 
application  process  designed  by  the  State;  and 
"(2)  the  term  'respite  care  services'  shall  include— 

"(A)  short-term  and  intermittent— 

"(i)  companion  or  sitter  services  (paid  as  well  as 
volunteer), 

"(ii)  homemaker  and  personal  care-services, 
"(iii)  adult  day  care,  and 

"(iv)  inpatient  care  in  a  hospital,  a  skilled  nursing 
facility,  or  an  intermediate  care  facilitv  (not  to  exceed  a 
total  of  14  days  for  any  individual),  and 
"(B)  peer  support  and  training  for  family  caregivers 
(using  informal  support  groups  and  organized  counseling).". 
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(3)  Section  9414(g)  of  the  Omnibus  Budget  Reconciliation  Act 

of  1986  is  amended  by  inserting  "section  1902(aX10XCXiKIII),"    100  Stat.  2064. 
after  "section  1902(aX10XB)/'. 

(4)  The  amendments  made  by  this  subsection  shall  be  effective   Effective  date, 
as  if  included  in  the  enactment  of  the  Omnibus  Budget 
Reconciliation  Act  of  1986. 

(p)  Miscellaneous  Technical  Corrections. — 

(1)  Subclause  (IX)  of  section  1902(aX10XAXii)  of  the  Social 
Security  Act  (42  U.S.C.  1396a(aX10XAXii))  is  amended  by  moving 
it  4  ems  to  the  right  so  as  to  align  its  left  margin  with  that  of 
subclause  (VIII)  of  that  section. 

(2)  Subclause  (X)  of  section  1902(aX10XAXii)  of  such  Act  (42 
U.S.C.  1396a(aX10XAXii))  is  amended  by  moving  it  2  ems  to  the 
right  so  as  to  align  its  left  margin  with  that  of  subclause  (VIII) 
of  that  section. 

(3)  Section  1902(aX17)  of  such  Act  (42  U.S.C.  1396a(aX17))  is 
amended  by  striking  "subsection  (1X3)"  and  inserting  "subsec- 
tions (1X3),  (mX4),  and  (mX5)". 

(4)  Section  1902(aX30XC)  of  such  Act  (42  U.S.C.  1396(aX30XC))  42  use  I396a. 
is  amended  by  striking  "provide"  and  inserting  "use". 

(5)  Section  1903(fK4)  of  such  Act  (42  U.S.C.  1396b(0(4))  is 
amended  by  inserting  ",  1902(aX10XAXiiXX),  or  1905(pXl)"  after 
" 1 902(aX  1  OX  AXii)(IX) 

(6)  Paragraph  (9)  of  section  1902(e)  of  such  Act  (42  U.S.C. 
1396a(e))  is  amended  by  moving  the  paragraph  2  ems  to  the  left 
so  as  to  align  the  left  margin  of  subparagraph  (A)  (before  clause 
(i))  and  subparagraphs  (B)  and  (C)  with  the  left  margin  of 
paragraph  (8). 

(7)  Section  1902(1X1)  of  such  Act  (42  U.S.C.  1396a(lXl))  is 
amended — 

(A)  by  striking  "(1X1)  Individuals"  and  inserting  "(IXD 
Individuals", 

(B)  by  moving  the  matter  before  subparagraph  (A)  2  ems 
to  the  left  so  it  is  indented  only  once,  and 

(C)  by  striking  ",  whose"  and  inserting  "and  whose". 

(8)  Sections  1902(1X2),  1902(mX2XA),  1905(pX2XA),  and  501(bX2) 
of  such  Act  (42  U.S.C.  1396a(lX2),  1396a(mX2XA),  1396d(pX2XA), 
701(bX2))  are  each  amended  bv  striking  "nonfarm". 

(9)  Paragraphs  (1)  and  (2)  of  section  1925(a),  as  redesignated  by 

section  (4111(a))  of  this  title,  are  amended  to  read  as  follows:    42  USC  1396s. 

"(1)  AFDC.— (A)  Section  402(aX32)  of  this  Act  (relating  to 
individuals  who  are  deemed  recipients  of  aid  but  for  whom  a 
pavment  is  not  made). 

'^(B)  Section  402(aX37)  of  this  Act  (relating  to  individuals  who 
lose  AFDC  eligibility  due  to  increased  earnings). 

"(C)  Section  406(h)  of  this  Act  (relating  to  individuals  who  lose 
AFIX^  eligibility  due  to  increased  collection  of  child  or  spousal 
support). 

*(D)  Section  414(g)  of  this  Act  (relating  to  certain  individuals 
participating  in  work  supplementation  programs). 

"(2)  SSL— <A)  Section  1611(e)  of  this  Act  (relating  to  treatment 
of  couples  sharing  an  accommodation  in  a  facility). 

"(B)  Section  1619  of  this  Act  (relating  to  benefits  for  individ- 
uals who  perform  substantial  gainful  activity  despite  severe 
medical  impairment). 

"(C)  Section  1634(b)  of  this  Act  (relating  to  preservation  ot 
benefit  status  for  disabled  widows  and  widowers  who  lost  SSI 


101  STAT.  1330-160        PUBLIC  LAW  100-203— DEC.  22,  1987 

benefits  because  of  1983  changes  in  actuarial  reduction 
formula). 

"(D)  Section  1634(c)  of  this  Act  (relating  to  individuals  who 
lose  eligibility  for  SSI  benefits  due  to  entitlement  to  child's 
insurance  benefits  under  section  202(d)  of  this  Act).". 
Eflective  date.  (10)  Effective  as  if  included  in  the  enactment  of  the  Omnibus 

42  use  1396n.  Budget  Reconciliation  Act  of  1986,  section  9411(aX2KB)  of  such 

Act  is  amended  by  inserting  "such"  after  "need  for". 

Subtitle  C — Nursing  Home  Reform 
PART  l—MEDICARE  PROGRAM 

SEC.  4201.  REQUIREMENTS  FOR  SKILLED  NURSING  FACILITIES. 

(a)  Specification  of  Faciuty  Requirements.— Title  XVIII  of  the 
Social  Security  Act  is  amended — 

(1)  by  amending  subsection  (j)  of  section  1861  (42  U.S.C.  1395x) 
to  read  as  follows: 

"Skilled  Nursing  Facility 

"(j)  The  term  'skilled  nursing  facility'  has  the  meaning  given  such 
term  in  section  1819(a)."; 

(2)  by  adding  at  the  end  of  section  1864  (42  U.S.C.  1395aa)  the 
following  new  subsection: 

Contracts.  "(d)  The  Secretary  may  not  enter  an  agreement  under  this  section 

with  a  State  with  respect  to  determining  whether  an  institution 
therein  is  a  skilled  nursing  facility  unless  the  State  meets  the 
requirements  si)ecified  in  section  1819(e).";  and 

(3)  by  adding  at  the  end  of  part  A  the  following  new  section: 

"requirements  for,  and  assuring  quality  of  care  IN,  SKILLED 
NURSING  facilities 

42  use  13951-3.         "SeC.  1819.  (a)  SKILLED  NURSING  FACILITY  DEFINED.— In  this  title, 

the  term  'skilled  nursing  facility'  means  an  institution  (or  a  distinct 
part  of  an  institution)  which — 

"(1)  is  primarily  engaged  in  providing  to  residents — 

"(A)  skilled  nursing  care  and  related  services  for  resi- 
dents who  require  medical  or  nursing  care,  or 

"(B)  rehabilitation  services  for  the  rehabilitation  of  in- 
jured, disabled,  or  sick  persons, 
and  is  not  primarily  for  the  care  and  treatment  of  mental 
diseases; 

"(2)  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  section  1861(1))  with  one  or  more  hospitals  having 
agreements  in  effect  under  section  1866;  and 

"(3)  meets  the  requirements  for  a  skilled  nursing  facility 
described  in  subsections  (b),  (c),  and  (d)  of  this  section. 
"(b)  Requirements  Relating  to  Provision  of  Services.— 
"(1)  Quality  of  ufe.— 

"(A)  In  general.— a  skilled  nursing  facility  must  care 
for  its  residents  in  such  a  manner  and  in  such  an  environ- 
ment as  will  promote  maintenance  or  enhancement  of  the 
quality  of  life  of  each  resident. 
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"(B)  Quality  assessment  and  assurance. — A  skilled 
nursing  facility  must  maintain  a  quality  assessment  and 
assurance  committee,  consisting  of  the  director  of  nursing 
services,  a  physician  designated  by  the  facility,  and  at  least 
3  other  members  of  the  facility's  staff,  which  (i)  meets  at 
least  quarterly  to  identify  issues  with  respect  to  which 
quality  assessment  and  assurance  activities  are  necessary 
and  (ii)  develops  and  implements  appropriate  plans  of 
action  to  correct  identified  quality  deficiencies. 
"(2)  Scope  of  services  and  activities  under  plan  of  care.— 
A  skilled  nursing  facility  must  provide  services  to  attain  or 
maintain    the    highest    practicable    physical,    mental,  and 
psychosocial  well-being  of  each  resident,  in  accordance  with  a 
written  plan  of  care  which — 

"(A)  describes  the  medical,  nursing,  and  psychosocial 
needs  of  the  resident  and  how  such  needs  will  be  met; 

"(B)  is  initially  prepared,  with  the  participation  to  the 
extent  practicable  of  the  resident  or  the  resident's  family  or 
legal  representative,  by  a  team  which  includes  the  resi- 
dent's attending  physician  and  a  registered  professional 
nurse  with  responsibility  for  the  resident;  and 

"(C)  is  periodically  reviewed  and  revised  by  such  team 
after  each  assessment  under  paragraph  (3). 
"(3)  Residents'  assessment. — 

"(A)  Requirement. — A  skilled  nursing  facility  must  con- 
duct a  comprehensive,  accurate,  standardized,  reproducible 
assessment  of  each  resident's  functional  capacity,  which 
assessment — 

"(i)  describes  the  resident's  capability  to  perform 
daily  life  functions  and  significant  impairments  in 
functional  capacity; 

"(ii)  is  based  on  a  uniform  minimum  data  set  speci- 
fied by  the  Secretary  under  subsection  (0(6XA); 

"(iii)  in  the  case  of  a  resident  eligible  for  benefits 
under  title  XIX,  uses  an  instrument  which  is  specified 
by  the  State  under  subsection  (eX5);  and 

"(iv)  in  the  case  of  a  resident  eligible  for  benefits 
under  part  A  of  this  title,  includes  the  identification  of 
medical  problems. 
"(B)  Certification. — 

"(i)  In  general. — Each  such  assessment  must  be  con- 
ducted or  coordinated  (with  the  appropriate  participa- 
tion of  health  professionals)  by  a  registered  profes- 
sional nurse  who  signs  and  certifies  the  completion  of 
the  assessment.  Each  individual  who  completes  a  por- 
tion of  such  an  assessment  shall  sign  and  certify  as  to 
the  accuracy  of  that  portion  of  the  assessment, 
"(ii)  Penalty  for  falsification. — 

"(I)  An  individual  who  willfully  and  knowingly 
certifies  under  clause  (i)  a  material  and  false  state- 
ment in  a  resident  assessment  is  subject  to  a  civil 
money  penalty  of  not  more  than  $1,000  with  re- 
spect to  each  assessment. 

"(II)  An  individual  who  willfully  and  knowingly 
causes  another  individual  to  certify  under  clause  (i) 
a  material  and  false  statement  in  a  resident  assess- 
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ment  is  subject  to  a  civil  money  penalty  of  not 
more  than  $5,000  with  respect  to  each  assessment. 

"(Ill)  The  Secretary  shall  provide  for  imposition 
of  civil  money  penalties  under  this  clause  in  a 
manner  similar  to  that  for  the  imposition  of  civil 
money  penalties  under  section  11 28 A. 
"(iii)  Use  of  independent  assessors.— If  a  State 
determines,  under  a  survey  under  subsection  (g)  or 
otherwise,  that  there  has  been  a  knowing  and  willful 
certification  of  false  assessments  under  this  paragraph, 
the  State  may  require  (for  a  period  specified  by  the 
State)  that  resident  assessments  under  this  paragraph 
be  conducted  and  certified  by  individuals  who  are 
independent  of  the  facility  and  who  are  approved  by 
the  State. 
"(C)  Frequency.— 

"(i)  In  general. — Such  an  assessment  must  be 
conducted— 

"(I)  promptly  upon  (but  no  later  than  4  days 
after  the  date  of)  admission  for  each  individual 
admitted  on  or  after  October  1,  1990,  and  by  not 
later  than  October  1,  1990,  for  each  resident  of  the 
facility  on  that  date; 

"(II)  promptly  after  a  significant  change  in  the 
resident's  physical  or  mental  condition;  and 

"(III)  in  no  case  less  often  than  once  every  12 
months. 

"(ii)  Resident  review.— The  skilled  nursing  facility 
must  examine  each  resident  no  less  frequently  than 
once  every  3  months  and,  as  appropriate,  revise  the 
resident's  assessment  to  assure  the  continuing  accuracy 
of  the  assessment. 
"(D)  Use. — The  results  of  such  an  assessment  shall  be 
used  in  developing,  reviewing,  and  revising  the  resident's 
plan  of  care  under  paragraph  (2). 

"(E)  Coordination.— Such  assessments  shall  be  coordi- 
nated with  any  State-required  preadmission  screening  pro- 
gram to  the  maximum  extent  practicable  in  order  to  avoid 
duplicative  testing  and  effort. 
"(4)  Provision  of  services  and  activities.- 

"(A)  In  general.— To  the  extent  needed  to  fulfill  all 
plans  of  care  described  in  paragraph  (2),  a  skilled  nursing 
facility  must  provide,  directly  or  under  arrangements  (or, 
with  respect  to  dental  services,  under  agreements)  with 
others  for  the  provision  of— 

"(i)  nursing  services  and  specialized  rehabilitative 
services  to  attain  or  maintain  the  highest  practicable 
physical,  mental,  and  psychosocial  well-being  of  each 
resident; 

"(ii)  medically-related  social  services  to  attain  or 
maintain  the  highest  practicable  physical,  mental,  and 
psychosocial  well-being  of  each  resident; 

(iii)  pharmaceutical  services  (including  procedures 
that  assure  the  accurate  acquiring,  receiving,  dispens- 
ing, and  administering  of  all  drugs  and  biologicals)  to 
meet  the  needs  of  each  resident; 
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"(iv)  dietary  services  that  assure  that  the  meals  meet 
the  daily  nutritional  and  special  dietary  needs  of  each 
resident; 

"(v)  an  on-going  program,  directed  by  a  qualified 
professional,  of  activities  designed  to  meet  the  interests 
and  the  physical,  mental,  and  psychosocial  well-being 
of  each  resident;  and 

"(vi)  routine  and  emergency  dental  services  to  meet 
the  needs  of  each  resident. 
The  services  provided  or  arranged  by  the  facility  must  meet 
professional  standards  of  quality.  Nothing  in  clause  (vi) 
shall  be  construed  as  requiring  a  facility  to  provide  or 
arrange  for  dental  services  described  in  that  clause  without 
additional  charge. 

"(B)  QUAUFIED  PERSONS  PROVIDING   SERVICES.— ScrviceS 

described  in  clauses  (i),  (ii),  (iii),  (iv),  and  (vi)  of  subpara- 
graph (A)  must  be  provided  by  qualified  persons  in  accord- 
ance with  each  resident's  written  plan  of  care. 
"(C)  Required  nursing  care.— 

"(i)  In  general.— Except  as  provided  in  clause  (ii),  a 
skilled  nursing  facility  must  provide  24-hour  nursing 
service  which  is  sufficient  to  meet  nursing  needs  of  its 
residents  and  must  employ  the  services  of  a  registered 
professional  nurse  at  least  during  the  day  tour  of  duty 
(of  at  least  8  hours  a  day)  7  days  a  week. 

"(ii)  Exception.— To  the  extent  that  clause  (i)  may  be 
deemed  to  require  that  a  skilled  nursing  facility  engage 
the  services  of  a  registered  professional  nurse  for  more 
than  40  hours  a  week,  the  Secretary  is  authorized  to 
waive  such  requirement  if  the  Secretary  finds  that— 
"(I)  the  facility  is  located  in  a  rural  area  and  the 
supply  of  skilled  nursing  facility  services  in  such 
area  is  not  sufficient  to  meet  the  needs  of  individ- 
uals residing  therein, 

"(II)  the  facility  has  one  full-time  registered 
professional  nurse  who  is  regularly  on  duty  at  such 
facility  40  hours  a  week,  and 

"(III)  the  facility  either  has  only  patients  whose 
physicians  have  indicated  (through  physicians' 
orders  or  admission  notes)  that  each  such  patient 
does  not  re<^uire  the  services  of  a  registered  nurse 
or  a  physician  for  a  48-hour  period,  or  has  made 
arrangements  for  a  registered  professional  nurse 
or  a  physician  to  spend  such  time  at  such  facility 
as  may  be  indicated  as  necessary  by  the  physician 
to  provide  necessary  skilled  nursing  services  on 
days  when  the  regular  full-time  registered  profes- 
sional nurse  is  not  on  duty. 
A  waiver  under  this  subparagraph  shall  be  subject  to 
annual  renewal. 
'(5)  Required  training  of  nurse  aides.— 

"(A)  In  general. — A  skilled  nursing  facility  must  not  use 
(on  a  full-time,  temporary,  per  diem,  or  other  basis)  any 
individual,  who  is  not  a  licensed  health  professional  (as 
defined  in  subparagraph  (E)),  as  a  nurse  aide  in  the  facility 
on  or  after  October  1,  1989,  (or  January  1,  1990,  in  the  case 
of  an  individual  used  by  the  facility  as  a  nurse  aide  before 
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July  1,  1989)  for  more  than  4  months  unless  the 
individual — 

"(i)  has  completed  a  training  and  competency  evalua- 
tion program,  or  a  competency  evaluation  program, 
approved  by  the  State  under  subsection  (eXlXA),  and 
*(ii)  is  competent  to  provide  such  services. 

"(B)  Offering  competency  evaluation  programs  for 
CURRENT  EMPLOYEES. — A  skilled  nursing  facility  must  pro- 
vide, for  individuals  used  as  a  nurse  aide  by  the  facility  as 
of  Julv  1,  1989,  for  a  competency  evaluation  program  ap- 
proved by  the  State  under  subsection  (eXD  and  such 
preparation  as  may  be  necessary  for  the  individual  to  com- 
plete such  a  program  by  January  1, 1990. 

"(C)  CoMPETENCY.—The  skilled  nursing  facility  must  not 
permit  an  individual,  other  than  in  a  training  and  com- 
petency evaluation  program  approved  by  the  State,  to  serve 
as  a  nurse  aide  or  provide  services  of  a  type  for  which  the 
individual  has  not  demonstrated  competency  and  must  not 
use  such  an  individual  as  a  nurse  aide  unless  the  facility 
has  inquired  of  the  State  registry  established  under  subsec- 
tion (eX2XA)  as  to  information  in  the  registry  concerning 
the  individual. 

"(D)  Re-training  required.— For  purposes  of  subpara- 
graph (A),  if,  since  an  individual's  most  recent  completion 
of  a  training  and  competency  evaluation  program,  there 
has  been  a  continuous  period  of  24  consecutive  months 
during  none  of  which  the  individual  performed  nursing  or 
nursing-related  services  for  monetary  compensation,  such 
individual  shall  complete  a  new  training  and  competency 
evaluation  program. 

"(E)  Regular  in-service  education.— The  skilled  nurs- 
ing facility  must  provide  such  regular  performance  review 
and  regular  in-service  education  as  assures  that  individuals 
used  as  nurse  aides  are  competent  to  perform  services  as 
nurse  aides,  including  training  for  individuals  providing 
nursing  and  nursing-related  services  to  residents  with  cog- 
nitive impairments. 

"(F)  Nurse  aide  defined.— In  this  paragraph,  the  term 
'nurse  aide'  means  any  individual  providing  nursing  or 
nursing-related  services  to  residents  in  a  skilled  nursing 
facility,  but  does  not  include  an  individual — 

"(i)  who  is  a  licensed  health  professional  (as  defined 
in  subparagraph  (G)),  or 

"(ii)  who  volunteers  to  provide  such  services  without 
monetary  compensation. 

"(G)  Licensed  health  professional  defined.— In  this 
paragraph,  the  term  'licensed  health  professional'  means  a 
physician,  physician  assistant,  nurse  practitioner,  physical, 
speech,  or  occupational  therapist,  registered  professional 
nurse,  licensed  practical  nurse,  or  licensed  or  certified 
social  worker. 

"(6)  Physician  supervision  and  cunical  records.— A  skilled 
nursing  facility  must — 

(A)  require  that  the  medical  care  of  every  resident  be 
provided  under  the  supervision  of  a  physician; 

"(B)  provide  for  having  a  physician  available  to  furnish 
necessary  medical  care  in  case  of  emergency;  and 
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"(C)  maintain  clinical  records  on  all  residents,  which 
records  include  the  plans  of  care  (described  in  paragraph 
(2))  and  the  residents'  assessments  (described  in  para- 
graph (3)). 

"(7)  Required  social  services. — In  the  case  of  a  skilled  nurs- 
ing facility  with  more  than  120  beds,  the  facility  must  have  at 
least  one  social  worker  (with  at  least  a  bachelor's  degree  in 
social  work  or  similar  professional  qualifications)  employed  full- 
time  to  provide  or  assure  the  provision  of  social  services. 
"(c)  Requirements  Relating  to  Residents'  Rights.— 
"(1)  General  rights.— 

"(A)  Specified  rights. — A  skilled  nursing  facility  must 
protect  and  promote  the  rights  of  each  resident,  including 
each  of  the  following  rights: 

"(i)  Free  choice.— The  right  to  choose  a  personal 
attending  physician,  to  be  fully  informed  in  advance 
about  care  and  treatment,  to  be  fully  informed  in 
advance  of  any  changes  in  care  or  treatment  that  may 
affect  the  resident's  well-being,  and  (except  with  re- 
spect to  a  resident  adjudged  incompetent)  to  participate 
in  planning  care  and  treatment  or  changes  in  care  and 
treatment. 

"(ii)  Free  from  restraints.— The  right  to  be  free 
from  physical  or  mental  abuse,  corporal  punishment, 
involuntary  seclusion,  and  any  physical  or  chemical 
restraints  imposed  for  purposes  of  discipline  or  conven- 
ience and  not  required  to  treat  the  resident's  medical 
symptoms.  Restraints  may  only  be  imposed— 

"(I)  to  ensure  the  physical  safety  of  the  resident 
or  other  residents,  and 

"(II)  only  upon  the  written  order  of  a  physician 
that  specifies  the  duration  and  circumstances 
under  which  the  restraints  are  to  be  used  (except 
in  emergency  circumstances  specified  by  the  Sec- 
retary) until  such  an  order  could  reasonably  be 
obtained. 

"(iii)  Privacy. — The  right  to  privacy  with  regard  to 
accommodations,  medical  treatment,  written  and  tele- 
phonic communications,  visits,  and  meetings  of  family 
and  of  resident  groups. 

"(iv)  Confidentiality.— The  right  to  confidentiality 
of  personal  and  clinical  records. 

(v)  Accommodation  of  needs.— The  right— 

"(I)  to  reside  and  receive  services  with  reason- 
able accommodations  of  individual  needs  and  pref- 
erences, except  where  the  health  or  safety  of  the 
individual  or  other  residents  would  be  endangered, 
and 

"(II)  to  receive  notice  before  the  room  or  room- 
mate of  the  resident  in  the  facility  is  changed, 
"(vi)  Grievances.— The  right  to  voice  grievances 
with  respect  to  treatment  or  care  that  is  (or  fails  to  be) 
furnished,  without  discrimination  or  reprisal  for  voic- 
ing the  grievances  and  the  right  to  prompt  efforts  by 
the  facility  to  resolve  grievances  the  resident  may 
have,  including  those  with  respect  to  the  behavior  of 
other  residents. 


101  STAT.  1330-166        PUBLIC  LAW  100-203— DEC.  22,  1987 

"(vii)  Participation  in  resident  and  family 
GROUPS. — The  right  of  the  resident  to  organize  and 
participate  in  resident  groups  in  the  facility  and  the 
right  of  the  resident's  family  to  meet  in  the  facility 
with  the  families  of  other  residents  in  the  facility. 

*'  "(viii)  Participation  in  other  activities. — The 
right  of  the  resident  to  participate  in  social,  religious, 
and  community  activities  that  do  not  interfere  with  the 
rights  of  other  residents  in  the  facility. 

^®  "(ix)  Examination  of  survey  results.— The  right 
to  examine,  upon  reasonable  request,  the  results  of  the 
most  recent  survey  of  the  facility  conducted  by  the 
Secretary  or  a  State  with  resF)ect  to  the  facility  and  any 
plan  of  correction  in  effect  with  respect  to  the  facility. 

"(x)  Other  rights.— Any  other  right  established 
by  the  Secretary. 
Clause  (iii)  shall  not  be  construed  as  requiring  the  provision 
of  a  private  room. 

"(B)  Notice  of  rights  and  services.— A  skilled  nursing 
facility  must — 

"(i)  inform  each  resident,  orally  and  in  writing  at  the 
time  of  admission  to  the  facility,  of  the  resident's  legal 
rights  during  the  stay  at  the  facility; 

"(ii)  make  available  to  each  resident,  upon  reason- 
able request,  a  written  statement  of  such  rights  (which 
statement  is  updated  upon  changes  in  such  rights);  and 
"(iii)  inform  each  other  resident,  in  writing  before  or 
at  the  time  of  admission  and  periodically  during  the 
resident's  stay,  of  services  available  in  the  facility  and 
of  related  charges  for  such  services,  including  any 
charges  for  services  not  covered  under  this  title  or  by 
the  facility's  basic  per  diem  charge. 
The  written  description  of  legal  rights  under  this  subpara- 
graph shall  include  a  description  of  the  protection  of  per- 
sonal funds  under  paragraph  (6)  and  a  statement  that  a 
resident  may  file  a  complaint  with  a  State  survey  and 
certification  agency  respecting  resident  abuse  and  neglect 
and  misappropriation  of  resident  property  in  the  facility. 

"(C)  Rights  of  incompetent  residents. — In  the  case  of  a 
resident  adjudged  incompetent  under  the  laws  of  a  State, 
the  rights  of  the  resident  under  this  title  shall  devolve 
upon,  and,  to  the  extent  judged  necessary  by  a  court  of 
competent  jurisdiction,  be  exercised  by,  the  person  ap- 
pointed under  State  law  to  act  on  the  resident's  behalf. 
"(2)  Transfer  and  discharge  rights.— 

"(A)  In  general.— a  skilled  nursing  facility  must  permit 
each  resident  to  remain  in  the  facility  and  must  not  trans- 
fer or  discharge  the  resident  from  the  facility  unless— 
"(i)  the  transfer  or  discharge  is  necessary  to  meet  the 
resident's  welfare  and  the  resident's  welfare  cannot  be 
met  in  the  facility; 

"(ii)  the  transfer  or  discharge  is  appropriate  because 
the  resident's  health  has  improved  sufficiently  so  the 
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resident  no  longer  needs  the  services  provided  by  the 
facility; 

"(iii)  the  safety  of  individuals  in  the  facility  is 
endangered; 

"(iv)  the  health  of  individuals  in  the  facility  would 
otherwise  be  endangered; 

"(v)  the  resident  has  failed,  after  reasonable  and 
appropriate  notice,  to  pay  (or  to  have  paid  under  this 
title  or  title  XIX  on  the  resident's  behalO  an  allowable 
charge  imposed  by  the  facility  for  an  item  or  service 
requested  by  the  resident  and  for  which  a  charge  may 
be  imposed  consistent  with  this  title  and  title  XIX;  or 
"(vi)  the  facility  ceases  to  operate. 
In  each  of  the  cases  described  in  clauses  (i)  through  (v),  the 
basis  for  the  transfer  or  discharge  must  be  documented  in 
the  resident's  clinical  record.  In  the  cases  described  in 
clauses  (i)  and  (ii),  the  documentation  must  be  made  by  the 
resident's  physician,  and  in  the  cases  described  in  clauses 
(iii)  and  (iv)  the  documentation  must  be  made  by  a 
physician. 

"(B)  Pre-transfer  and  pre-discharge  notice.— 

"(i)  In  general. — Before  effecting  a  transfer  or  dis- 
charge of  a  resident,  a  skilled  nursing  facility  must — 
"(I)  notify  the  resident  (and,  if  known,  a  family 
member  of  the  resident  or  legal  representative)  of 
the  transfer  or  discharge  and  the  reasons  therefor, 
"(II)  record  the  reasons  in  the  resident's  clinical 
record  (including  any  documentation  required 
under  subparagraph  (A)),  and 

"(III)  include  in  the  notice  the  items  described  in 
clause  (iii). 

"(ii)  Timing  of  notice.— The  notice  under  clause  (iXD 
must  be  made  at  least  30  days  in  advance  of  the 
resident's  transfer  or  discharge  except — 

"(I)  in  a  case  described  in  clause  (iii)  or  (iv)  of 
subparagraph  (A); 

"(II)  in  a  case  described  in  clause  (ii)  of  subpara- 
grajph  (A),  where  the  resident's  health  improves 
sufficiently  to  allow  a  more  immediate  transfer  or 
discharge; 

"(III)  in  a  case  described  in  clause  (i)  of  subpara- 
graph (A),  where  a  more  immediate  transfer  or 
discharge  is  necessitated  by  the  resident's  urgent 
medical  needs;  or 

"(IV)  in  a  case  where  a  resident  has  not  resided 
in  the  facility  for  30  days. 
In  the  case  of  such  exceptions,  notice  must  be  given  as 
many  days  before  the  date  of  the  transfer  or  discharge 
as  is  practicable. 

"(iii)  Items  included  in  notice. — Each  notice  under 
clause  (i)  must  include — 

"(I)  for  transfers  or  discharges  effected  on  or 
after  October  1,  1990,  notice  of  the  resident's  right 
to  appeal  the  transfer  or  discharge  under  the  State 
process  established  under  subsection  (eX3);  and 

"(II)  the  name,  mailing  address,  and  telephone 
number  of  the  State  long-term  care  ombudsman 
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(established  under  section  307(aX12)  of  the  Older 

Americans  Act  of  1965). 
"(C)  Orientation.— A  skilled  nursing  facility  must  pro- 
vide sufficient  preparation  and  orientation  to  residents  to 
ensure  safe  and  orderly  transfer  or  discharge  from  the 
facility. 

"(3)  Access  and  visitation  rights.— A  skilled  nursing  facility 
must — 

"(A)  permit  immediate  access  to  any  resident  by  any 
representative  of  the  Secretary,  by  any  representative  of 
the  State,  by  an  ombudsman  described  in  paragraph 
(2XBXiiiXII),  or  by  the  resident's  individual  physician; 

"(B)  permit  immediate  access  to  a  resident,  subject  to  the 
resident's  right  to  deny  or  withdraw  consent  at  any  time,  by 
immediate  family  or  other  relatives  of  the  resident; 

"(C)  permit  immediate  access  to  a  resident,  subject  to 
reasonable  restrictions  and  the  resident's  right  to  deny  or 
withdraw  consent  at  any  time,  by  others  who  are  visiting 
with  the  consent  of  the  resident; 

"(D)  permit  reasonable  access  to  a  resident  by  any  entity 
or  individual  that  provides  health,  social,  legal,  or  other 
services  to  the  resident,  subject  to  the  resident's  right  to 
deny  or  withdraw  consent  at  any  time;  and 

"(E)  permit  representatives  of  the  State  ombudsman  (de- 
scribed in  paragraph  (2XBXiiiXII)),  with  the  permission  of 
the  resident  (or  the  resident's  legal  representative)  and 
consistent  with  State  law,  to  examine  a  resident's  clinical 
records. 

"(4)  Equal  access  to  quality  care. — A  skilled  nursing  facil- 
ity must  establish  and  maintain  identical  policies  and  practices 
regarding  transfer,  discharge,  and  covered  services  under  this 
title  for  all  individuals  regardless  of  source  of  payment. 
"(5)  Admissions  Poucy.— 

"(A)  Admissions. — With  respect  to  admissions  practices,  a 
skilled  nursing  facility  must — 

"(iXD  not  require  individuals  applying  to  reside  or 
residing  in  the  facility  to  waive  their  rights  to  benefits 
under  this  title  or  under  a  State  plan  under  title  XIX, 
(II)  not  require  oral  or  written  assurance  that  such 
individuals  are  not  eligible  for,  or  will  not  apply  for, 
benefits  under  this  title  or  such  a  State  plan,  and  (III) 
prominently  display  in  the  facility  and  provide  to  such 
individuals  written  information  about  how  to  apply  for 
and  use  such  benefits  and  how  to  receive  refunds  for 
previous  payments  covered  by  such  benefits;  and 

"(ii)  not  require  a  third  party  guarantee  of  payment 
to  the  facility  as  a  condition  of  admission  (or  expedited 
admission)  to,  or  continued  stay  in,  the  facility. 

"(B)  CONSTRUCTION.— 

"(i)  No  preemption  of  stricter  standards. — 
Subparagraph  (A)  shall  not  be  construed  as  preventing 
States  or  political  subdivisions  therein  from  prohibit- 
ing, under  State  or  local  law,  the  discrimination 
against  individuals  who  are  entitled  to  medical  assist- 
ance under  this  title  with  respect  to  admissions  prac- 
tices of  skilled  nursing  facilities. 
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"(ii)  Contracts  with  legal  representatives. — 
Subparagraph  (AXii)  shall  not  be  construed  as  prevent- 
ing a  facility  from  requiring  an  individual,  who  has 
legal  access  to  a  resident's  income  or  resources  avail- 
able to  pay  for  care  in  the  facility,  to  sign  a  contract 
(without  incurring  personal  financial  liability)  to  pro- 
vide payment  from  the  resident's  income  or  resources 
for  such  care. 
"(6)  Protection  op  resident  funds.— 

"(A)  In  general.— The  skilled  nursing  facility— 

"(i)  may  not  require  residents  to  deposit  their  per- 
sonal funds  with  the  facility,  and 

"(ii)  once  the  facility  accepts  the  written  authoriza- 
tion of  the  resident,  must  hold,  safeguard,  and  account 
for  such  personal  funds  under  a  system  established  and 
maintained  by  the  facility  in  accordance  with  this  para- 
graph. 


"(B)  Management  of  personal  funds.— Upon  a  facility's 
acceptance  of  written  authorization  of  a  resident  under 
subparagraph  (AXii),  the  facility  must  manage  and  account 
for  the  personal  funds  of  the  resident  deposited  with  the 
facility  as  follows: 

"(i)  Deposit. — The  facility  must  deposit  any  amount 
of  personal  funds  in  excess  of  $50  with  respect  to  a 
resident  in  an  interest  bearing  account  (or  accounts) 
that  is  separate  from  any  of  the  facility's  operating 
accounts  and  credits  all  interest  earned  on  such  sepa- 
rate account  to  such  account.  With  respect  to  any  other 
personal  funds,  the  facility  must  maintain  such  funds 
m  a  non-interest  bearing  account  or  petty  cash  fund. 

"(ii)  Accounting  and  records.— The  facility  must 
assure  a  full  and  complete  separate  accounting  of  each 
such  resident's  personal  funds,  maintain  a  written 
record  of  all  financial  transactions  involving  the  per- 
sonal funds  of  a  resident  deposited  with  the  facility, 
and  afford  the  resident  (or  a  legal  representative  of  the 
resident)  reasonable  access  to  such  record. 

"(iii)  Conveyance  upon  death. — Upon  the  death 
of  a  resident  with  such  an  account,  the  facility  must 
convey  promptly  the  resident's  personal  funds  (and  a 
final  accounting  of  such  funds)  to  the  individual  admin- 
istering the  resident's  estate. 
"(C)  Assurance  of  financial  security.— The  facility 
must  purchase  a  surety  bond,  or  otherwise  provide  assur- 
ance satisfactory  to  the  Secretary,  to  assure  the  security  of 
all  personal  funds  of  residents  deposited  with  the  facility. 

"(D)  Limitation  on  charges  to  personal  funds.— The 
facility  may  not  impose  a  charge  against  the  personal  funds 
of  a  resident  for  any  item  or  service  for  which  payment  is 
made  under  this  title  or  title  XIX. 
"(d)  Requirements  Relating  to  Administration  and  Other 
Matters.— 

"(1)  Administration.— 

"(A)  In  general. — A  skilled  nursing  facility  must  be 
administered  in  a  manner  that  enables  it  to  use  its  re- 
sources effectively  and  efficiently  to  attain  or  maintain  the 
highest  practicable  physical  mental,  and  psychosocial  well- 
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being  of  each  resident  (consistent  with  requirements  estab- 
hshed  under  subsection  (fX5)). 
"(B)  Required  notices.— If  a  change  occurs  in— 

"(i)  the  persons  with  an  ownership  or  control  interest 
(as  defined  in  section  1124(a)(3))  in  the  facility, 

"(ii)  the  persons  who  are  officers,  directors,  agents,  or 
managing  employees  (as  defined  in  section  1126(b))  of 
the  facility, 

"(iii)  the  corporation,  association,  or  other  company 
responsible  for  the  management  of  the  facility,  or 

"(iv)  the  individual  who  is  the  administrator  or  direc- 
tor of  nursing  of  the  facility, 
the  skilled  nursing  facility  must  provide  notice  to  the  State 
agency  responsible  for  the  licensing  of  the  facility,  at  the 
time  of  the  change,  of  the  change  and  of  the  identity  of  each 
new  person,  company,  or  individual  described  in  the  respec- 
tive clause. 

"(C)  Skilled  nursing  faciuty  administrator.— The 
administrator  of  a  skilled  nursing  facility  must  meet  stand- 
ards established  by  the  Secretary  under  subsection  (0(4). 
"(2)  Licensing  and  ufe  safety  code. — 

"(A)  Licensing. — A  skilled  nursing  facility  must  be  li- 
censed under  applicable  State  and  local  law. 

"(B)  Life  safety  code. — A  skilled  nursing  facility  must 
meet  such  provisions  of  such  edition  (as  specified  by  the 
Secretary  in  regulation)  of  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association  as  are  applicable  to 
nursing  homes;  except  that — 

'(i)  the  Secretary  may  waive,  for  such  periods  as  he 
deems  appropriate,  specific  provisions  of  such  Code 
which  if  rigidly  applied  would  result  in  unreasonable 
hardship  upon  a  facility,  but  only  if  such  waiver  would 
not  adversely  affect  the  health  and  safety  of  residents 
or  personnel,  and 

'  (ii)  the  provisions  of  such  Code  shall  not  apply  in 
any  State  if  the  Secretary  finds  that  in  such  State  there 
is  in  effect  a  fire  and  safety  code,  imposed  by  State  law, 
which  adequately  protects  residents  of  and  personnel  in 
skilled  nursing  facilities. 
"(3)  Sanitary  and  infection  control  and  physical  environ- 
ment.— A  skilled  nursing  facility  must — 

"(A)  establish  and  maintain  an  infection  control  program 
designed  to  provide  a  safe,  sanitary,  and  comfortable 
environment  in  which  residents  reside  and  to  help  prevent 
the  development  and  transmission  of  disease  and  infection, 
and 

"(B)  be  designed,  constructed,  equipped,  and  maintained 
in  a  manner  to  protect  the  health  and  safety  of  residents, 
personnel,  and  the  general  public. 
"(4)  Miscellaneous.— 

"(a)  ck)mpuance  with  federal,  state,  and  local  laws 
AND  PROFESSIONAL  STANDARDS. — A  skilled  nursing  facility 
must  operate  and  provide  services  in  compliance  with  all 
applicable  Federal,  State,  and  local  laws  and  regulations 
(including  the  requirements  of  section  1124)  and  with 
accepted  professional  standards  and  principles  which  apply 
to  professionals  providing  services  in  such  a  facility. 


Copy  read  "sections". 
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"(B)  Other. — A  skilled  nursing  facility  must  meet  such 
other  requirements  relating  to  the  health,  safety,  and  well- 
being  of  residents  or  relating  to  the  physical  facilities 
thereof  as  the  Secretary  may  find  necessary. 
"(e)  State  Requirements  Relating  to  Skilled  Nursing  Facility 
Requirements. — The  requirements,  referred  to  in  section  1864(d), 
with  respect  to  a  State  are  as  follows: 

"(1)  Specification  and  review  op  nurse  aide  training  and 
competency  evaluation  programs  and  of  nurse  aide  com- 
petency EVALUATION  PROGRAMS.— The  State  must— 

"(A)  by  not  later  than  March  1,  1989,  specify  those  train- 
ing and  competency  evaluation  programs,  and  those  com- 
petency evaluation  programs,  that  the  State  approves  for 
purposes  of  subsection  (bX5)  and  that  meet  the  require- 
ments established  under  clause  (i)  or  (ii)  of  subsection 
(fK2XA),  and 

"(B)  by  not  later  than  March  1,  1990,  provide  for  the 
review  and  reapproval  of  such  programs,  at  a  frequency  and 
using  a  methodology  consistent  with  the  requirements 
established  under  subsection  (fX2KAXiii). 
The  failure  of  the  Secretary  to  establish  requirements  under 
subsection  (fK2)  shall  not  relieve  any  State  of  its  responsibility 
under  this  paragraph. 
"(2)  Nurse  aide  registry.— 

"(A)  In  general. — By  not  later  than  March  1,  1989,  the 
State  shall  establish  and  maintain  a  registry  of  all  individ- 
uals who  have  satisfactorily  completed  a  nurse  aide  train- 
ing and  competency  evaluation  program,  or  a  nurse  aide 
competency  evaluation  program,  approved  under  para- 
graph (1)  in  the  State. 

"(B)  Information  in  registry. — The  registry  under 
subparagraph  (A)  shall  provide  (in  accordance  with  regula- 
tions of  the  Secretary)  for  the  inclusion  of  specific  docu- 
mented findings  by  a  State  under  subsection  (gXlXC)  of 
resident  neglect  or  abuse  or  misappropriation  of  resident 
property  involving  an  individual  listed  in  the  registry,  as 
well  as  any  brief  statement  of  the  individual  disputing  the 
findings.  In  the  case  of  inquiries  to  the  registry  concerning 
an  individual  listed  in  the  registry,  any  information  dis- 
closed concerning  such  a  finding  shall  also  include  disclo- 
sure of  any  such  statement  in  the  registry  relating  to  the 
finding  or  a  clear  and  accurate  summary  of  such  a 
statement. 

"(3)  State  appeals  process  for  transfers. — The  State,  for 
transfers  from  skilled  nursing  facilities  effected  on  or  after 
October  1,  1990,  must  provide  for  a  fair  mechanism  for  hearing 
appeals  on  transfers  of  residents  of  such  facilities.  Such  mecha- 
nism must  meet  the  guidelines  established  by  the  Secretary 
under  subsection  (fX3);  but  the  failure  of  the  Secretary  to  estab^ 
lish  such  guidelines  shall  not  relieve  any  State  of  its  responsibil- 
ity to  provide  for  such  a  fair  mechanism. 

"(4)  Skilled  nursing  facility  administrator  standards.— 
By  not  later  than  January  1,  1990,  the  State  must  have  imple- 
mented and  enforced  the  skilled  nursing  facility  administrator 
standards  developed  under  subsection  (0(4)  respecting  the  quali- 
fication of  administrators  of  skilled  nursing  facilities. 
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"(5)  Specification  of  resident  assessment  instrument. — 
Effective  July  1,  1989,  the  State  shall  specify  the  instrument  to 
be  used  by  nursing  facilities  in  the  State  in  complying  with  the 
requirement  of  subsection  (bXSXAKiii).  Such  instrument  shall 
be— 

"(A)  one  of  the  instruments  designated  under  subsection 
(fKGXB),  or 

"(B)  an  instrument  which  the  Secretary  has  approved  as 
being  consistent  with  the  minimum  data  set  of  core  ele- 
ments, common  definitions,  and  utilization  guidelines  speci- 
fied by  the  Secretary  under  subsection  (0(6XA). 
"(D  Responsibilities  of  Secretary  Relating  to  Skilled  Nursing 
Facility  Requirements. — 

"(1)  General  responsibility. — It  is  the  duty  and  responsibil- 
ity of  the  Secretary  to  assure  that  requirements  which  govern 
the  provision  of  care  in  skilled  nursing  facilities  under  this  title, 
and  the  enforcement  of  such  requirements,  are  adequate  to 
protect  the  health,  safety,  welfare,  and  rights  of  residents  and  to 
promote  the  effective  and  efficient  use  of  public  moneys. 

"(2)  Requirements  for  nurse  aide  training  and  com- 
petency EVALUATION  PROGRAMS  AND  FOR  NURSE  AIDE  COM- 
PETENCY EVALUATION  PROGRAMS. — 

"(A)  In  GENERAL. — For  purposes  of  subsections  OjXS)  and 
(eXlXA),  the  Secretary  shall  establish,  by  not  later  than 
September  1, 1988— 

"(i)  requirements  for  the  approval  of  nurse  aide 
training  and  competency  evaluation  programs,  includ- 
ing requirements  relating  to  (I)  the  areas  to  be  covered 
in  such  a  program  (including  at  least  basic  nursing 
skills,  personal  care  skills,  cognitive,  behavioral  and 
social  care,  basic  restorative  services,  and  residents' 
rights),  content  of  the  curriculum,  (II)  minimum  hours 
of  initial  and  ongoing  training  and  retraining  (includ- 
ing not  less  than  75  hours  in  the  case  of  initial  train- 
ing), (III)  qualifications  of  instructors,  and  (IV)  proce- 
dures for  determination  of  competency; 

"(ii)  requirements  for  the  approval  of  nurse  aide 
competency  evaluation  programs,  including  require- 
ment relating  to  the  areas  to  be  covered  in  such  a 
program,  including  at  least  basic  nursing  skills,  per- 
sonal care  skills,  cognitive,  behavioral  and  social  care, 
basic  restorative  services,  residents'  rights,  and  proce- 
dures for  determination  of  competency;  and 

"(iii)  requirements  respecting  the  minimum  fre- 
quency and  methodology  to  be  used  by  a  State  in 
reviewing  such  programs  compliance  with  the  require- 
ments for  such  programs. 
"(B)  Approval  of  certain  programs.— Such  require- 
ments— 

"(i)  may  permit  approval  of  programs  offered  by  or  in 
facilities,  as  well  as  outside  facilities  (including  em- 
ployee organizations),  and  of  programs  in  effect  on  the 
date  of  the  enactment  of  this  section; 

"(ii)  shall  permit  a  State  to  find  that  an  individual 
who  has  completed  (before  July  1,  1989)  a  nurse  aide 
training  and  competency  evaluation  program  shall  be 
deemed  to  have  completed  such  a  program  approved 
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under  subsection  (bX5)  if  the  State  determines  that,  at 
the  time  the  program  was  offered,  the  program  met  the 
requirements  for  approval  under  such  paragraph;  and 
(iii)  shall  prohibit  approval  of  such  a  program- 
ed) offered  by  or  in  a  skilled  nursing  facility 
which  has  been  determined  to  be  out  of  compliance 
with  the  requirements  of  subsection  (b),  (c),  or  (d), 
within  the  previous  2  years,  or 

"(II)  offered  by  or  in  a  skilled  nursing  facility 
unless  the  State  makes  the  determination,  upon  an 
individual's  completion  of  the  program,  that  the 
individual  is  competent  to  provide  nursing  and 
nursing-related  services  in  skilled  nursing 
facilities. 

A  State  may  not  delegate  its  responsibility  under 
clause  (iiiXII)  to  the  skilled  nursing  facility. 
"(3)  Federal  guideunes  for  state  appeals  process  for 
TRANSFERS.— For  purposes  of  subsections  (cX2XBXiiiXI)  and  (eX3), 
by  not  later  than  October  1,  1989,  the  Secretary  shall  establish 
guidelines  for  minimum  standards  which  State  appeals  proc- 
esses under  subsection  (eX3)  must  meet  to  provide  a  fair  mecha- 
nism for  hearing  appeals  on  transfers  of  residents  from  skilled 
nursing  facilities. 

"(4)  Secretarial  standards  for  quaufication  of  adminis- 
trators.—For  purposes  of  subsections  (dXlXC)  and  (eX4),  the 
Secretary  shall  develop,  by  not  later  than  March  1, 1989,  stand- 
ards to  be  applied  in  assuring  the  qualifications  of  administra- 
tors of  skilled  nursing  facilities. 

"(5)  Criteria  for  administration.— The  Secretary  shall 
establish  criteria  for  assessing  a  skilled  nursing  facility's 
compliance  with  the  requirement  of  subsection  (dXD  with 
respect  to — 

"(A)  its  governing  body  and  management, 
"(B)  agreements  with  hospitals  regarding  transfers  of 
residents  to  and  from  the  hospitals  and  to  and  from  other 
skilled  nursing  facilities, 
"(C)  disaster  preparedness, 
"(D)  direction  of  medical  care  bv  a  physician, 
"(E)  laboratory  and  radiological  services, 
"(F)  clinical  records,  and 
"(G)  resident  and  advocate  participation. 
"(6)  Specification  of  resident  assessment  data  set  and 
instruments.— The  Secretary  shall— 

"(A)  not  later  than  July  1,  1989,  specify  a  minimum  data 
set  of  core  elements  and  common  definitions  for  use  by 
nursing  facilities  in  conducting  the  assessments  required 
under  subsection  (bX3),  and  establish  guidelines  for  utiliza- 
tion of  the  data  set;  and 

"(B)  by  not  later  than  October  1,  1990,  designate  one  or 
more  instruments  which  are  consistent  with  the  specifica- 
tion made  under  subparagraph  (A)  and  which  a  State  may 
specify  under  subsection  (eX5XA)  for  use  by  nursing  facili- 
ties in  complying  with  the  requirements  of  subsection 
(bXSXAXiii). 

"(7)  List  of  items  and  services  furnished  in  skilled  nurs- 
ing FACILITIES  NOT  CHARGEABLE  TO  THE  PERSONAL  FUNDS  OF  A 
RESIDENT. — 
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"(A)  Regulations  required.— Pursuant  to  the  require- 
ment of  section  21(b)  of  the  Medicare-Medicaid  Anti-Fraud 
and  Abuse  Amendments  of  1977,  the  Secretary  shall  issue 
regulations,  on  or  before  the  first  day  of  the  seventh  month 
to  begin  after  the  date  of  enactment  of  this  section,  that 
define  those  costs  which  may  be  charged  to  the  personal 
funds  of  patients  in  skilled  nursing  facilities  who  are 
individuals  receiving  benefits  under  this  part  and  those 
costs  which  are  to  be  included  in  the  reasonable  cost  (or 
other  payment  amount)  under  this  title  for  extended  care 
services. 

"(B)  Rule  if  failure  to  publish  regulations.— If  the 
Secretary  does  not  issue  the  regulations  under  subpara- 
graph (A)  on  or  before  the  date  required  in  such  subpara- 
graph, in  the  case  of  a  resident  of  a  skilled  nursing  facility 
who  is  eligible  to  receive  benefits  under  this  part,  the  costs 
which  may  not  be  charged  to  the  personal  funds  of  such 
resident  (and  for  which  payment  is  considered  to  be  made 
under  this  title)  shall  not  include,  at  a  minimum,  the  costs 
for  routine  personal  hygiene  items  and  services  furnished 
by  the  facility.", 
(b)  Costs  of  Meeting  Requirements. — 
42  use  I395x.  (1)  Under  REASONABLE  COST.— Section  1861(vXlXE)  of  such  Act 

(42  U.S.C.  1395s(vXlXE))  is  amended  by  adding  at  the  end  the 
following  new  sentence:  "Notwithstanding  the  previous  sen- 
tence, such  regulations  with  respect  to  skilled  nursing  facilities 
shall  take  into  account  (in  a  manner  consistent  with  subpara- 
graph (A)  and  based  on  patient-days  of  services  furnished)  the 
costs  of  such  facilities  complying  with  the  requirements  of 
subsections  (b),  (c),  and  (d)  of  section  1819  (including  the  costs  of 
conducting  nurse  aide  training  and  competency  evaluation  pro- 
grams and  competency  evaluation  programs).". 

(2)  Adjustment  in  prospective  payments. — Section  1888(d)  of 
such  Act  (42  U.S.C.  1395yy(d))  is  amended  by  adding  at  the  end 
the  following  new  paragraph: 
"(7)  In  computing  the  rates  of  pa3rment  to  be  made  under  this 
subsection,  there  shall  be  taken  into  account  the  costs  described  in 
the  last  sentence  of  section  1861(vXl)(E)  (relating  to  compliance  with 
nursing  facility  requirements  and  of  conducting  nurse  aide  training 
and  competency  evaluation  programs  and  competency  evaluation 
programs).". 

Reports.  (c)  EVALUATION.— The  Secretary  of  Health  and  Human  Services 

42  use  l395i-3  shall  evaluate,  and  report  to  CJongress  by  not  later  than  January  1, 
"  1992,  on  the  implementation  of  the  resident  assessment  process  for 

residents  of  skilled  nursing  facilities  imder  the  amendments  made 

by  this  section. 

(d)  Conforming  Amendment.— Section  1861(aX2)  of  the  Social 
Security  Act  (42  U.S.C.  1395x(aX2))  is  amended  by  striking  "skilled 
nursing  facility"  and  inserting  "facility  described  in  section 
1919(aX2)  or  subsection  (yXD". 

SEC.  4202.  SURVEY  AND  CERTIFICATION  PROCESS. 

(a)  State  Requirement  for  Process.— Title  XVm  of  the  Social 
Security  Act  is  amended — 

(1)  in  section  1864(d)  (42  U.S.C.  1395aa(d)),  as  added  by  section 
4201(aX2)  of  this  Act,  by  inserting  before  the  period  "and  section 
1819(g)",  and 
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(2)  in  section  1819,  as  added  by  section  4201(aX3)  of  this  Act, 
by  adding  at  the  end  the  following  new  subsection: 
"(g)  Survey  and  Certification  Process. — 
"(1)  State  and  federal  responsibility.— 

"(A)  In  general. — Pursuant  to  an  agreement  under  sec- 
tion 1864,  each  State  shall  be  responsible  for  certifying,  in 
accordance  with  surveys  conducted  under  paragraph  (2), 
the  compliance  of  skilled  nursing  facilities  (other  than 
facilities  of  the  State)  with  the  requirements  of  subsections 
(b),  (c),  and  (d).  The  Secretary  shall  be  responsible  for 
certifying,  in  accordance  with  surveys  conducted  under 
paragraph  (2),  the  compliance  of  State  skilled  nursing  facili- 
ties with  the  requirements  of  such  subsections. 

"(B)  Educational  program. — Each  State  shall  conduct 
periodic  educational  programs  for  the  staff  and  residents 
(and  their  representatives)  of  skilled  nursing  facilities  in 
order  to  present  current  regulations,  procedures,  and  poli- 
cies under  this  section. 

"(C)  Investigation  of  allegations  of  resident  neglect 
and  abuse  and  misappropriation  of  resident  property. — 
The  State  shall  provide,  through  the  agency  responsible  for 
surveys  and  certification  of  nursing  facilities  under  this 
subsection,  for  a  process  for  the  receipt,  review,  and  inves- 
tigation of  allegations  of  neglect  and  abuse  and  misappro- 
priation of  resident  property  by  a  nurse  aide  of  a  resident  in 
a  nursing  facility.  If  the  State  finds,  after  notice  to  the 
nurse  aide  involved  and  a  reasonable  opportunity  for  a 
hearing  for  the  nurse  aide  to  rebut  allegations,  that  a  nurse 
aide  whose  name  is  contained  in  a  nurse  aide  registry  has 
neglected  or  abused  a  resident  or  misappropriated  resident 
property  in  a  facility,  the  State  shall  notify  the  nurse  aide 
and  the  registry  of  such  finding. 

"(D)  Construction. — The  failure  of  the  Secretary  to 
establish  standards  under  subsection  (f)  shall  not  relieve  a 
State  of  its  responsibility  under  this  subsection. 
"(2)  Surveys.— 

"(A)  Standard  survey.— 

"(i)  In  general. — Each  skilled  nursing  facility  shall 
be  subject  to  a  standard  survey,  to  be  conducted  with- 
out any  prior  notice  to  the  facility.  Any  individual  who 
notifies  (or  causes  to  be  notified)  a  skilled  nursing 
facility  of  the  time  or  date  on  which  such  a  survey  is 
scheduled  to  be  conducted  is  subject  to  a  civil  money 
penalty  of  not  to  exceed  $2,000.  The  Secretary  shall 
provide  for  imposition  of  civil  money  penalties  under 
this  clause  in  a  manner  similar  to  that  for  the  imposi- 
tion of  civil  money  penalties  under  section  11 28 A.  The 
Secretary  shall  review  each  State's  procedures  for  the 
scheduling  and  conduct  of  standard  surveys  to  assure 
that  the  State  has  taken  all  reasonable  steps  to  avoid 
giving  notice  of  such  a  survey  through  the  scheduling 
procedures  and  the  conduct  of  the  surveys  themselves. 

"(ii)  (DoNTENTS. — Each  standard  survey  shall  include, 
for  a  case-mix  stratified  sample  of  residents — 

"(I)  a  survey  of  the  quality  of  care  furnished,  as 
measured  by  indicators  of  medical,  nursing,  and 
rehabilitative  care,  dietary  and  nutrition  services, 
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activities  and  social  participation,  and  sanitation, 
infection  control,  and  the  physical  environment, 
"(II)  written  plans  of  care  provided  under  subsec- 
tion (bX2)  and  an  audit  of  the  residents'  assess- 
ments under  subsection  (bX3)  to  determine  the  ac- 
curacy of  such  assessments  and  the  adequacy  of 
such  plans  of  care,  and 

"(III)  a  review  of  compliance  with  residents' 
rights  under  subsection  (c). 
"(iii)  Frequency. — 

"(I)  In  general.— Each  skilled  nursing  facility 
shall  be  subject  to  a  standard  survey  not  later  than 
15  months  after  the  date  of  the  previous  standard 
survey  conducted  under  this  subparagraph.  The 
Statewide  average  interval  between  standard  sur- 
veys of  skilled  nursing  facilities  under  this  subsec- 
tion shall  not  exceed  12  months. 

"(II)  Special  surveys.— If  not  otherwise  con- 
ducted under  subclause  (I),  a  standard  survey  (or 
an  abbreviated  standard  survey)  may  be  conducted 
within  2  months  of  any  change  of  ownership, 
administration,  management  of  a  skilled  nursing 
facility,  or  the  director  of  nursing  in  order  to  deter- 
mine whether  the  change  has  resulted  in  any  de- 
cline in  the  quality  of  care  furnished  in  the  facility. 
"(B)  Extended  surveys.— 

"(i)  In  general.— Each  skilled  nursing  facility  which 
is  found,  under  a  standard  survey,  to  have  provided 
substandard  quality  of  care  shall  be  subject  to  an  ex- 
tended survey.  Any  other  facility  may,  at  the  Sec- 
retary's or  State's  discretion,  be  subject  to  such  an 
extended  survey  (or  a  partial  extended  survey). 

"(ii)  Timing.— The  extended  survey  shall  be  con- 
ducted immediately  after  the  standard  survey  (or,  if  not 
practical,  not  later  than  2  weeks  after  the  date  of 
completion  of  the  standard  survey). 

"(iii)  Contents. — In  such  an  extended  survey,  the 
survey  team  shall  review  and  identify  the  policies  and 
procedures  which  produced  such  substandard  quality  of 
care  and  shall  determine  whether  the  facility  has  com- 
plied with  all  the  requirements  described  in  subsections 
Contracts.  (b),  (c),  and  (d).  Such  review  shall  include  an  expansion 

of  the  size  of  the  sample  of  residents'  assessments 
reviewed  and  a  review  of  the  staffing,  of  in-service 
training,  and,  if  appropriate,  of  contracts  with  consult- 
ants. 

"(iv)  Construction.— Nothing  in  this  paragraph 
shall  be  construed  as  requiring  an  extended  or  partial 
extended  survey  as  a  prerequisit^e  to  imposing  a  sanc- 
tion against  a  facility  under  subsection  (h)  on  the  basis 
of  findings  in  a  standard  survey. 
"(C)  Survey  protocol. — Standard  and  extended  surveys 
shall  be  conducted — 

"(i)  based  upon  a  protocol  which  the  Secretary  has 
developed,  tested,  and  validated  by  not  later  than  Octo- 
ber 1, 1990,  and 
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"(ii)  by  individuals,  of  a  survey  team,  who  meet  such 
minimum  qualifications  as  the  Secretary  establishes  by 
not  later  than  such  date. 
The  failure  of  the  Secretary  to  develop,  test,  or  validate 
such  protocols  or  to  establish  such  minimum  qualifications 
shall  not  relieve  any  State  of  its  responsibility  (or  the 
Secretary  of  the  Secretary's  responsibility)  to  conduct  sur- 
veys under  this  subsection. 

(D)  Consistency  of  surveys.— Each  State  and  the  Sec- 
retary shall  implement  programs  to  measure  and  reduce 
inconsistency  in  the  application  of  survey  results  among 
surveyors. 
"(E)  Survey  teams.— 

"(i)  In  general.— Surveys  under  this  subsection  shall 
be  conducted  by  a  multidisciplinary  team  of  profes- 
sionals (including  a  registered  professional  nurse). 

"(ii)  Prohibition  of  confucts  of  interest. — A  State 
may  not  use  as  a  member  of  a  survey  team  under  this 
subsection  an  individual  who  is  serving  (or  has  served 
within  the  previous  2  years)  as  a  member  of  the  staff  of, 
or  as  a  consultant  to,  the  facility  surveyed  respecting 
compliance  with  the  requirements  of  subsections  (b),  (c), 
and  (d),  or  who  has  a  personal  or  familial  financial 
interest  in  the  facility  being  surveyed. 

"(iii)  Training. — The  Secretary  shall  provide  for  the 
comprehensive  training  of  State  and  Federal  surveyors 
in  the  conduct  of  standard  and  extended  surveys  under 
this  subsection,  including  the  auditing  of  resident 
assessments  and  plans  of  care.  No  individual  shall 
serve  as  a  member  of  a  survey  team  unless  the  individ- 
ual has  successfully  completed  a  training  and  testing 
program  in  survey  and  certification  techniques  that 
has  been  approved  by  the  Secretary. 
"(3)  Vaudation  surveys.— 

"(A)  In  general. — The  Secretary  shall  conduct  onsite 
surveys  of  a  representative  sample  of  skilled  nursing  facili- 
ties in  each  State,  within  2  months  of  the  date  of  surveys 
conducted  under  paragraph  (2)  by  the  State,  in  a  sufficient 
number  to  allow  inferences  about  the  adequacies  of  each 
State's  surveys  conducted  under  paragraph  (2).  In  conduct- 
ing such  surveys,  the  Secretary  shall  use  the  same  survey 
protocols  as  the  State  is  required  to  use  under  paragraph 
(2).  If  the  State  has  determined  that  an  individual  skilled 
nursing  facility  meets  the  requirements  of  subsections  (b), 
(c),  and  (d),  but  the  Secretary  determines  that  the  facility 
does  not  meet  such  requirements,  the  Secretary's  deter- 
mination as  to  the  facility's  noncompliance  with  such 
requirements  is  binding  and  supersedes  that  of  the  State 
survey. 

"(B)  Scope.— With  respect  to  each  State,  the  Secretary 
shall  conduct  surveys  under  subparagraph  (A)  each  year 
with  respect  to  at  least  5  percent  of  the  number  of  skilled 
nursing  facilities  surveyed  by  the  State  in  the  year,  but  in 
no  case  less  than  5  skilled  nursing  facilities  in  the  State. 

"(C)  Remedies  for  substandard  performance.— If  the 
Secretary  finds,  on  the  basis  of  such  surveys,  that  a  State 
has  failed  to  perform  surveys  as  required  under  paragraph 
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(2)  or  that  a  State's  survey  and  certification  performance 
otherwise  is  not  adequate,  the  Secretary  shall  provide  for 
an  appropriate  remedy,  which  may  include  the  training  of 
survey  teams  in  the  State. 

«o  "(D)  Special  surveys  of  compuance.— Where  the  Sec- 
retary has  reason  to  question  the  compliance  of  a  skilled 
nursing  facility  with  any  of  the  requirements  of  subsections 
(b),  (c),  and  (d),  the  Secretary  may  conduct  a  survey  of  the 
facility  and,  on  that  basis,  make  independent  and  binding 
determinations  concerning  the  extent  to  which  the  skilled 
nursing  facility  meets  such  requirements. 
"(4)  Investigation  of  complaints  and  monitoring  compu- 
ance.— Each  State  shall  maintain  procedures  and  adequate 
staff  to — 

"(A)  investigate  complaints  of  violations  of  requirements 
by  skilled  nursing  facilities,  and 

"(B)  monitor,  on-site,  on  a  regular,  as  needed  basis,  a 
skilled  nursing  facility's  compliance  with  the  requirements 
of  subsections  (b),  (c),  and  (d),  if— 

"(i)  the  facility  has  been  found  not  to  be  in  compli- 
ance with  such  requirements  and  is  in  the  process  of 
correcting  deficiencies  to  achieve  such  compliance; 

"(ii)  the  facility  was  previously  found  not  to  be  in 
compliance  with  such  requirements,  has  corrected  defi- 
ciencies to  achieve  such  compliance,  and  verification  of 
continued  compliance  is  indicated;  or 

"(iii)  the  State  has  reason  to  question  the  compliance 
of  the  facility  with  such  requirements. 
A  State  may  maintain  and  utilize  a  specialized  team  (including 
an  attorney,  an  auditor,  and  appropriate  health  care  profes- 
sionals) for  the  purpose  of  identifying,  surveying,  gathering  and 
preserving  evidence,  and  carrying  out  appropriate  enforcement 
actions  against  chronically  substandard  skilled  nursing 
facilities. 

"(5)  Disclosure  of  results  of  inspections  and  activities.— 
"(A)  PuBuc  information.— Each  State,  and  the  Sec- 
retary, shall  make  available  to  the  public — 

"(i)  information  respecting  all  surveys  and  certifi- 
cations made  resp)ecting  skilled  nursing  facilities, 
including  statements  of  deficiencies  and  plans  of 
correction. 

Reports.  "(ii)  copies  of  cost  reports  of  such  facilities  filed  under 

this  title  or  title  XIX, 

"(iii)  copies  of  statements  of  ownership  under  section 
1124,  and 

"(iv)  information  disclosed  under  section  1126. 

"(B)  Notice  to  ombudsman.— Each  State  shall  notify  the 
State  long-term  care  ombudsman  (established  under  section 
307(aX12)  of  the  Older  Americans  Act  of  1965)  of  the  State's 
findings  of  noncompliance  with  any  of  the  requirements  of 
subsections  (b),  (c),  and  (d),  with  respect  to  a  skilled  nursing 
facility  in  the  State. 

"(C)  Notice  to  physicians  and  skilled  nursing  faciuty 
ADMINISTRATOR  UCENSING  BOARD.— If  a  State  finds  that  a 
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skilled  nursing  facility  has  provided  substandard  quality  of 
care,  the  State  shall  notify— 

"(i)  the  attending  physician  of  each  resident  with 
respect  to  which  such  finding  is  made,  and 

"(ii)  the  State  board  responsible  for  the  licensing  of 
the  skilled  nursing  facility  administrator  at  the  facility. 
"(D)  ^  Access  to  fraud  control  units  — Each  State  shall 
provide  its  State  medicaid  fraud  and  abuse  control  unit 
(established  under  section  1903(q))  with  access  to  all 
information  of  the  State  agency  responsible  for  surveys  and 
certifications  under  this  subsection.", 
(c)  Posting  Survey  Results.— Section  1864(a)  of  such  Act  (42 
U.S.C.  1395aa(a))  is  amended  by  inserting,  after  "readily  available 
form  and  place"  in  the  fifth  sentence,  the  following:     and  require 
(in  the  case  of  skilled  nursing  facilities)  the  pasting  in  a  place  readily 
accessible  to  patients  (and  patients'  representatives),". 

SEC.  4203.  ENFORCEMENT  PROCESS. 

(a)  State  Requirement.— Title  XVIII  of  the  Social  Security  Act  is 
amended — 

(1)  in  section  1864(d)  (42  U.S.C.  1395aa(d)),  as  added  by  section 
4201(aX2)  and  as  amended  by  section  4202(aXl)  of  this  Act,  by 
inserting  before  the  period  at  the  end  the  following:  "and  the 
establishment  of  remedies  under  sections  1819(hX2XB)  and 
1819(hX2XC)  (relating  to  establishment  and  application  of  rem- 
edies)"; and 

(2)  by  adding  at  the  end  of  section  1819  of  such  Act,  as  added 
by  section  4201 (aX3)  and  as  amended  by  section  4202(aX2),  the 
end  the  following  new  subsection: 

"(h)  Enforcement  Process.— 

"(1)  In  general. — If  a  State  finds,  on  the  basis  of  a  standard, 
extended,  or  partial  extended  survey  under  subsection  (g)(2)  or 
otherwise,  that  a  skilled  nursing  facility  no  longer  meets  a 
requirement  of  subsection  (b),  (c),  or  (d),  and  further  finds  that 
the  facility's  deficiencies — 

"(A)  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  State  shall  recommend  to  the  Secretary  that 
the  Secretary  take  such  action  as  described  in  para- 
graph (2XAXi);  or 

"(B)  do  not  immediately  jeopardize  the  health  or  safety  of 
its  residents,  the  State  may  recommend  to  the  Secretary 
that  the  Secretary  take  such  action  as  described  in  para- 
graph (2XAXii). 

If  a  State  finds  that  a  skilled  nursing  facility  meets  the  require- 
ments of  subsections  (b),  (c),  and  (d),  but,  as  of  a  previous  period, 
did  not  meet  such  requirements,  the  State  may  recommend  a 
civil  money  penalty  under  paragraph  (2XBXii)  for  the  days  in 
which  it  finds  that  the  facility  was  not  in  compliance  with  such 
requirements. 
"(2)  Secretarial  authority.— 

"(A)  In  general.— With  respect  to  any  skilled  nursing 
facility  in  a  State,  if  the  Secretary  finds,  or  pursuant  to  a 
recommendation  of  the  State  under  paragraph  (1)  finds, 
that  a  skilled  nursing  facility  no  longer  meets  a  require- 
ment of  subsection  0>),  (c),  (d),  or  (e),  and  further  finds  that 
the  facility's  deficiencies — 


•*Copy  read  "  "(C)". 
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"(i)  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  Secretary  shall  take  immediate  action  to 
remove  the  jeopardy  and  correct  the  deficiencies 
through  the  remedy  specified  in  subparagraph  (BXiii), 
or  terminate  the  facility's  participation  under  this  title 
and  may  provide,  in  addition,  for  one  or  more  of  the 
other  remedies  described  in  subparagraph  (B);  or 

"(ii)  do  not  immediately  jeopardize  the  health  or 
safety  of  its  residents,  the  Secretary  may  impose  any  of 
the  remedies  described  in  subparagraph  (B). 
Nothing  in  this  subparagraph  shall  be  construed  as  restrict- 
ing the  remedies  available  to  the  Secretary  to  remedy  a 
skilled  nursing  facility's  deficiencies.  If  the  Secretary  finds, 
or  pursuant  to  the  recommendation  of  the  State  under 
paragraph  (1)  finds,  that  a  skilled  nursing  facility  meets 
such  requirements  but,  as  of  a  previous  period,  did  not  meet 
such  requirements,  the  Secretary  may  provide  for  a  civil 
money  penalty  under  subparagraph  (BXii)  for  the  days  on 
which  he  finds  that  the  facility  was  not  in  compliance  with 
such  requirements. 

"(B)  Specified  remedies.— The  Secretary  may  take  the 
following  actions  with  resp>ect  to  a  finding  that  a  facility 
has  not  met  an  applicable  requirement: 

"(i)  Denial  of  payment.— The  Secretary  may  deny 
any  further  payments  under  this  title  with  respect  to 
all  individuals  entitled  to  benefits  under  this  title  in 
the  facility  or  with  respect  to  such  individuals  admitted 
to  the  facility  after  the  effective  date  of  the  finding. 

"(ii)  Authority  with  respect  to  civil  money  pen- 
alties.— The  Secretary  may  impose  a  civil  money  pen- 
alty in  an  amount  not  to  exceed  $10,000  for  each  day  of 
noncompliance  and  the  Secretary  shall  impose  and 
collect  such  a  penalty  in  the  same  manner  as  civil 
money  penalties  are  imposed  and  collected  under  sec- 
tion 1128A. 

"(iii)  Appointment  of  temporary  management.— In 
consultation  with  the  State,  the  Secretary  may  appoint 
temporary  management  to  oversee  the  operation  of  the 
facility  and  to  assure  the  health  and  safety  of  the 
facility's  residents,  where  there  is  a  need  for  temporary 
management  while — 

"(I)  there  is  an  orderly  closure  of  the  facility,  or 
"(II)  improvements  are  made  in  order  to  bring 
the  facility  into  compliance  with  all  the  require- 
ments of  subsections  (b),  (c),  and  (d). 
The  temporary  management  under  this  clause  shall 
not  be  terminated  under  subclause  (II)  until  the  Sec- 
retary has  determined  that  the  facility  has  the  manage- 
ment capability  to  ensure  continued  compliance  with 
all  the  requirements  of  subsections  (b),  (c),  and  (d). 
The  Secretary  shall  specify  criteria,  as  to  when  and  how 
each  of  such  remedies  is  to  be  applied,  the  amounts  of  any 
fines,  and  the  severity  of  each  of  these  remedies,  to  be  used 
in  the  imposition  of  such  remedies.  Such  criteria  shall  be 
designed  so  as  to  minimize  the  time  between  the  identifica- 
tion of  violations  and  final  imposition  of  the  remedies  and 
shall  provide  for  the  imposition  of  incrementally  more 
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severe  fines  for  repeated  or  uncorrected  deficiencies.  In 
addition,  the  Secretary  may  provide  for  other  specified 
remedies,  such  as  directed  plans  of  correction. 

"(C)  Continuation  of  payments  pending  remedi- 
ation.— The  Secretary  may  continue  payments,  over  a 
period  of  not  longer  than  6  months,  under  this  title  with 
respect  to  a  skilled  nursing  facility  not  in  compliance  with  a 
requirement  of  subsection  (b),  (c),  or  (d),  if— 

"(i)  the  State  survey  agency  finds  that  it  is  more 
appropriate  to  take  alternative  action  to  assure  compli- 
ance of  the  facility  with  the  requirements  than  to 
terminate  the  certification  of  the  facility, 

"(ii)  the  State  has  submitted  a  plan  and  timetable  for 
corrective  action  to  the  Secretary  for  approval  and  the 
Secretary  approves  the  plan  of  corrective  action,  and 
"(iii)  the  facility  agrees  to  repay  to  the  Federal 
Government  payments  received  under  this  subpara- 
graph if  the  corrective  action  is  not  taken  in  accord- 
ance with  the  approved  plan  and  timetable. 
The  Secretary  shall  establish  guidelines  for  approval  of 
corrective  actions  requested  by  States  under  this  subpara- 
graph. 

"(D)  Assuring  prompt  compuance.— If  a  skilled  nursing 
facility  has  not  complied  with  any  of  the  requirements  of 
subsections  (b),  (c),  and  (d),  within  3  months  after  the  date 
the  facility  is  found  to  be  out  of  compliance  with  such 
requirements,  the  Secretary  shall  impose  the  remedy  de- 
scribed in  subparagraph  (BXi)  for  all  individuals  who  are 
admitted  to  the  facility  after  such  date. 

"(E)  Repeated  noncompuance. — In  the  case  of  a  skilled 
nursing  facility  which,  on  3  consecutive  standard  surveys 
conducted  under  subsection  (gX2),  has  been  found  to  have 
provided  substandard  quality  of  care,  the  Secretary  shall 
(regardless  of  what  other  remedies  are  provided) — 

"(i)  impose  the  remedy  described  in  subparagraph 
(BXi),  and 

"(ii)  monitor  the  facility  under  subsection  (gX4)(B), 
until  the  facility  has  demonstrated,  to  the  satisfaction  of 
the  Secretary,  that  it  is  in  compliance  with  the  require- 
ments of  subsections  (b),  (c),  and  (d),  and  that  it  will  remain 
in  compliance  with  such  requirements. 
"(3)  Effective  period  of  denial  of  payment.— A  finding  to 
deny  payment  under  this  subsection  shall  terminate  when  the 
Secretary  finds  that  the  facility  is  in  substantial  compliance 
with  all  the  requirements  of  subsections  (b),  (c),  and  (d). 
"(4)  Immediate  termination  of  participation  for  facility 

WHERE  secretary  FINDS  NONCOMPUANCE  AND  IMMEDIATE  JEOP- 
ARDY.— If  the  Secretary  finds  that  a  skilled  nursing  facility  has 
not  met  a  requirement  of  subsection  (b),  (c),  or  (d),  and  finds  that 
the  failure  immediately  jeopardizes  the  health  or  safety  of  its 
residents,  the  Secretary  shall  take  immediate  action  to  remove 
the  jeopardy  and  correct  the  deficiencies  through  the  remedy 
specified  in  paragraph  (2XBXiii),  or  the  Secretary  shall  termi- 
nate the  facility's  participation  under  this  title.  If  the  facility's 
participation  under  this  title  is  terminated,  the  State  shall 
provide  for  the  safe  and  orderly  transfer  of  the  residents  eligible 
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under  this  title  consistent  with  the  requirements  of  subsection 
(cX2). 

"(5)  Construction.— The  remedies  provided  under  this 
subsection  are  in  addition  to  those  otherwise  available  under 
State  or  Federal  law  and  shall  not  be  construed  as  limiting  such 
other  remedies,  including  any  remedy  available  to  an  individual 
at  common  law.  The  remedies  described  in  clauses  (i),  (iii),  and 
(iv)  of  paragraph  (2XA)  may  be  imposed  during  the  pendency  of 
any  hearing. 

"(6)  Sharing  of  information.— Notwithstanding  any  other 
provision  of  law,  all  information  concerning  skilled  nursing 
facilities  required  by  this  section  to  be  filed  with  the  Secretary 
or  a  State  agency  shall  be  made  available  to  Federal  or  State 
employees  for  purposes  consistent  with  the  effective  administra- 
tion of  programs  established  under  this  title  and  title  XIX, 
including  investigations  by  State  medicaid  fraud  control  units.". 

42  use  1395i-3      SEC.  4204.  EFFECTIVE  DATES. 

(a)  New  Requirements  and  Survey  and  Certification  Proc- 
ess.— Except  as  otherwise  specifically  provided  in  section  1819  of  the 
Social  Security  Act,  the  amendments  made  by  this  part  shall  apply 
to  extended  care  services  furnished  on  or  after  October  1,  1990, 
without  regard  to  whether  regulations  to  implement  such  amend- 
ments are  promulgated  by  such  date. 

(b)  Waiver  of  Paperwork  Reduction.— Chapter  35  of  title  44, 
United  States  Code,  shall  rot  apply  to  information  required  for 
purposes  of  carrying  out  this  part  and  implementing  the  amend- 
ments made  by  this  part. 

42  use  1395i-3      SEC.  4205.  ANNUAL  REPORT. 

The  Secretary  of  Health  and  Human  Services  shall  report  to  the 
Congress  annually  on  the  extent  to  which  skilled  nursing  facilities 
are  complying  with  the  requirements  of  subsections  (b),  (c),  and  (d)  of 
section  1819  of  the  Social  Security  Act  (as  added  by  the  amendments 
made  by  this  part)  and  the  number  and  type  of  enforcement  actions 
taken  by  States  and  the  Secretary  under  section  1819(h)  of  such  Act 
(as  added  by  section  4203  of  this  Act). 

SEC.  4206.  CONSTRUCTION. 

42  use  l395i-3.       Section  1819  of  the  Social  Security  Act  is  amended  by  adding  at 
the  end  the  following  new  subsection: 

"(i)  (Construction. — Where  requirements  or  obligations  under 
this  section  are  identical  to  those  provided  under  section  1919  of  this 
Act,  the  fulfillment  of  those  requirements  or  obligations  under 
section  1919  shall  be  considered  to  be  the  fulfillment  of  the  cor- 
responding requirements  or  obligations  under  this  section.". 

PART  2— MEDICAID  PROGRAM 

SEC.  4211.  REQUIREMENTS  FOR  NURSING  FACILITIES. 

(a)  Specification  of  Facility  Requirements.— Title  XIX  of  the 
Social  Security  Act  is  amended — 
42  use  1396s.  (1)  by  redesignating  section  1922  as  section  1923, 

42  use  l396r,  (2)  by  redesignating  section  1919  as  section  1922  and  by 

l396r-3.  transferring  and  inserting  such  section  after  section  1921,  and 

(3)  by  inserting  after  section  1918  the  following  new  section: 


PUBLIC  LAW  100-203— DEC.  22,  1987        101  STAT.  1330-183 

"requirements  for  nursing  faciuties 

"Sec.  1919.  (a)  Nursing  Facility  Defined.— In  this  title,  the  term   42  use  l396r. 
'nursing  facility'  means  an  institution  (or  a  distinct  part  of  an 
institution)  which— 

"(1)  is  primarily  engaged  in  providing  to  residents— 

"(A)  skilled  nursing  care  and  related  services  for  resi- 
dents who  require  medical  or  nursing  care, 

"(B)  rehabilitation  services  for  the  rehabilitation  of  in- 
jured, disabled,  or  sick  persons,  or 

"(C)  on  a  regular  basis,  health-related  care  and  services  to 
individuals  who  because  of  their  mental  or  physical  condi- 
tion require  care  and  services  (above  the  level  of  room  and 
board)  which  can  be  made  available  to  them  only  through 
institutional  facilities, 
and  is  not  primarily  for  the  care  and  treatment  of  mental 
diseases; 

"(2)  has  in  effect  a  transfer  agreement  (meeting  the  require- 
ments of  section  1861(1))  with  one  or  more  hospitals  having 
agreements  in  effect  under  section  1866;  and 

"(3)  meets  the  requirements  for  a  nursing  facility  described  in 
subsections  (b),  (c),  and  (d)  of  this  section. 
Such  term  also  includes  any  facility  which  is  located  in  a  State  on 
an  Indian  reservation  and  is  certified  by  the  Secretary  as  meeting 
the  requirements  of  paragraph  (1)  and  subsections  (b),  (c),  and  (d). 
"(b)  Requirements  Relating  to  Provision  of  Services.— 
"(1)  Quality  of  ufe.— 

*(A)  In  general.— a  nursing  facility  must  care  for  its 
residents  in  such  a  manner  and  in  such  an  environment  as 
will  promote  maintenance  or  enhancement  of  the  quality  of 
life  of  each  resident. 

"(B)  Quality  assessment  and  assurance.— A  nursing 
facility  must  maintain  a  quality  assessment  and  assurance 
committee,  consisting  of  the  director  of  nursing  services,  a 
physician  designated  by  the  facilitv,  and  at  least  3  other 
members  of  the  facility's  staff,  which  (i)  meets  at  least 
quarterly  to  identify  issues  with  respect  to  which  quality 
assessment  and  assurance  activities  are  necessary  and  (ii) 
develops  and  implements  appropriate  plans  of  action  to 
correct  identified  quality  deficiencies. 
"(2)  Scope  of  services  and  activities  under  plan  of  care.— 
A  nursing  facility  must  provide  services  and  activities  to  attain 
or  maintain  the  highest  practicable  physical,  mental,  and 
ps^rchosocial  well-being  of  each  resident  in  accordance  with  a 
written  plan  of  care  which— 

"(A)  describes  the  medical,  nursing,  and  i^ychosocial 
needs  of  the  resident  and  how  such  needs  will  be  met; 

"(B)  is  initially  prepared,  with  the  participation  to  the 
extent  practicable  of  the  resident  or  the  resident's  family  or 
legal  representative,  by  a  team  which  includes  the  resi- 
dent's attending  physician  and  a  registered  professional 
nurse  with  responsibility  for  the  resident;  and 

"(C)  is  periodically  reviewed  and  revised  by  such  team 
after  each  assessment  under  paragraph  (3). 
"(3)  Residents'  assessment.— 

"(A)  Requirement.— A  nursing  facility  must  conduct  a 
comprehensive,  accurate,  standardized,  reproducible  assess- 
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ment  of  each  resident's  functional  capacity,  which  assess- 
ment— 

"(i)  describes  the  resident's  capability  to  perform 
daily  life  functions  and  significant  impairments  in 
functional  capacity; 

"(ii)  is  based  on  a  uniform  minimum  data  set  speci- 
fied by  the  Secretary  under  subsection  (fK6XA); 
T  "(iii)  in  the  case  of  a  resident  eligible  for  benefits 

under  this  title,  uses  an  instrument  which  is  specified 
by  the  State  under  subsection  (eX5);  and 

"(iv)  in  the  case  of  a  resident  eligible  for  benefits 
under  part  A  of  title  XVIII,  includes  the  identification 
of  medical  problems. 
"(B)  Certification.— 

"(i)  In  general. — Each  such  assessment  must  be  con- 
ducted or  coordinated  (with  the  appropriate  participa- 
tion of  health  professionals)  by  a  registered  profes- 
sional nurse  who  signs  and  certifies  the  completion  of 
the  assessment.  Each  individual  who  completes  a  por- 
tion of  such  an  assessment  shall  sign  and  certify  as  to 
the  accuracy  of  that  portion  of  the  assessment, 
"(ii)  Penalty  for  falsification.— 

"(I)  An  individual  who  willfully  and  knowingly 
certifies  under  clause  (i)  a  material  and  false  state- 
ment in  a  resident  assessment  is  subject  to  a  civil 
money  penalty  of  not  more  than  $1,000  with  re- 
spect to  each  assessment. 

"(II)  An  individual  who  willfully  and  knowingly 
causes  another  individual  to  certify  under  clause  (i) 
a  material  and  false  statement  in  a  resident  assess- 
ment is  subject  to  a  civil  money  penalty  of  not 
more  thtui  $5,000  with  respect  to  each  assessment. 

"(Ill)  The  Secretary  shall  provide  for  imposition 
of  civil  money  penalties  under  this  clause  in  a 
manner  similar  to  that  for  the  imposition  of  civil 
money  penalties  under  section  11 28 A. 
"(iii)  Use  of  independent  assessors.— If  a  State 
determines,  under  a  survey  under  subsection  (g)  or 
otherwise,  that  there  has  been  a  knowing  and  willful 
certification  of  false  assessments  under  this  paragraph, 
the  State  may  require  (for  a  period  specified  by  the 
State)  that  resident  assessments  under  this  paragraph 
be  conducted  and  certified  by  individuals  who  are 
independent  of  the  facility  and  who  are  approved  by 
the  State. 
"(C)  Frequency.— 

"(i)  In  general.— Such  an  assessment  must  be  con- 
ducted— 

"(I)  promptly  upon  0)ut  no  later  than  4  days 
after  the  date  of)  admission  for  each  individual 
admitted  on  or  after  October  1,  1990,  and  by  not 
later  than  October  1,  1991,  for  each  resident  of  the 
facility  on  that  date; 

"(11)  promptly  after  a  significant  change  in  the 
resident's  physical  or  mental  condition;  and 

"(HI)  in  no  case  less  often  than  once  every  12 
months. 
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"(ii)  Resident  review. — The  nursing  facility  must 
examine  each  resident  no  less  frequently  than  once 
every  3  months  and,  as  appropriate,  revise  the  resi- 
dent s  assessment  to  assure  the  continuing  accuracy  of 
the  assessment. 
"(D)  Use.— The  results  of  such  an  assessment  shall  be 
used  in  developing,  reviewing,  and  revising  the  resident's 
plan  of  care  under  paragraph  (2). 

"(E)  Coordination.— Such  assessments  shall  be  coordi- 
nated with  any  State-required  preadmission  screening  pro- 
gram to  the  maximum  extent  practicable  in  order  to  avoid 
duplicative  testing  and  effort. 
"(F)  Requirements  relating  to  preadmission  screening 

FOR  MENTALLY  ILL  AND  MENTALLY  RETARDED  INDIVIDUALS.— 

A  nursing  facility  must  not  admit,  on  or  after  January  1, 
1989,  any  new  resident  who — 

"(i)  is  mentally  ill  (as  defined  in  subsection  (eX7XGXi)) 
unless  the  State  mental  health  authority  has  deter- 
mined (based  on  an  independent  physical  and  mental 
evaluation  performed  by  a  person  or  entity  other  than 
the  State  mental  health  authoritv)  prior  to  admission 
that,  because  of  the  physical  and  mental  condition  of 
the  individual,  the  individual  requires  the  level  of  serv- 
ices provided  by  a  nursing  facility,  and,  if  the  individ- 
ual requires  such  level  of  services,  whether  the  individ- 
ual requires  active  treatment  for  mental  illness,  or 
"(ii)  is  mentally  retarded  (as  defined  in  subsection 
(eX7XGXii))  unless  the  State  mental  retardation  or 
developmental  disability  authority  has  determined 
prior  to  admission  that,  because  of  the  physical  and 
mental  condition  of  the  individual,  the  individual  re- 
quires the  level  of  services  provided  by  a  nursing  facil- 
ity, and,  if  the  individual  requires  such  level  of  services, 
whether  the  individual  requires  active  treatment  for 
mental  retardation. 
"(4)  Provision  of  services  and  activities.- 

"(A)  In  general. — To  the  extent  needed  to  fulfill  all 
plans  of  care  described  in  paragraph  (2),  a  nursing  facility 
must  provide  (or  arrange  for  the  provision  of) — 

"(i)  nursing  and  related  services  and  specialized  re- 
habilitative services  to  attain  or  maintain  the  highest 
practicable  physical,  mental,  and  psychosocial  well- 
being  of  each  resident; 

"(ii)  medically-related  social  services  to  attain  or 
maintain  the  highest  practicable  physical,  mental,  and 
psychosocial  well-being  of  each  resident; 

'(iii)  pharmaceutical  services  (including  procedures 
that  assure  the  accurate  acquiring,  receiving,  dispens- 
ing, and  administering  of  all  drugs  and  biologicals)  to 
meet  the  needs  of  each  resident; 

"(iv)  dietary  services  that  assure  that  the  meals  meet 
the  daily  nutritional  and  special  dietary  needs  of  each 
resident; 

"(v)  an  on-going  program,  directed  by  a  qualified 
professional,  of  activities  designed  to  meet  the  interests 
and  the  physical,  mental,  and  psychosocial  well-being 
of  each  resident;  and 
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"(vi)  routine  dental  services  (to  the  extent  covered 
under  the  .State  plan)  and  emergency  dental  services  to 
meet  the  needs  of  each  resident. 
The  services  provided  or  arranged  by  the  facility  must  meet 
professional  standards  of  quality. 

"(B)  QuAUFiED  PERSONS  PROVIDING  SERVICES. — Services 
described  in  clauses  (i),  (ii),  (iii),  (iv),  and  (vi)  of  subpara- 
graph (A)  must  be  provided  by  qualified  persons  in  accord- 
ance with  each  resident's  written  plan  of  care. 
"(C)  Required  nursing  care;  facility  waivers.— 

"(i)  General  requirements.— With  respect  to  nurs- 
ing facility  services  provided  on  or  after  October  1, 
1990,  a  nursing  facility— 

"(I)  except  as  provided  in  clause  (ii),  must  provide 
24-hour  licensed  nursing  services  which  are  suffi- 
cient to  meet  the  nursing  needs  of  its  residents, 
and 

"(II)  except  as  provided  in  clause  (ii),  must  use 
the  services  of  a  registered  nurse  for  at  least  8 
consecutive  hours  a  day,  7  days  a  week, 
"(ii)  Facility  waivers. — 

"(i)  Waiver  by  state.— A  State  may  waive  the 
requirement  of  subclause  (I)  or  (II)  of  clause  (i)  with 
respect  to  a  faciliiy  if— 

"(I)  the  facility  demonstrates  to  the  satisfaction 
of  the  State  that  the  facility  has  been  unable, 
despite  diligent  efforts  (including  offering  wages  at 
the  community  prevailing  rate  for  nursing  facili- 
ties), to  recruit  appropriate  personnel, 

"(II)  the  State  determines  that  a  waiver  of  the 
requirement  will  not  endanger  the  health  or  safety 
of  individuals  staying  in  the  facility,  and 

"(III)  the  State  finds  that,  for  any  such  periods  in 
which  licensed  nursing  services  are  not  available,  a 
registered  nurse  or  a  physician  is  obligated  to  re- 
spond immediately  to  telephone  calls  from  the 
facility. 

A  waiver  under  this  clause  shall  be  subject  to  annual 
review  and  to  the  review  of  the  Secretary  and  subject  to 
clause  (ii)  shall  be  accepted  by  the  Secretary  for  pur- 
pc^es  of  this  title  to  the  same  extent  as  is  the  State's 
certification  of  the  facility.  In  granting  or  renewing  a 
waiver,  a  State  may  require  the  facility  to  employ  other 
qualified,  licensed  personnel. 

"(ii)  Assumption  of  waiver  authority  by  sec- 
retary.— If  the  Secretary  determines  that  a  State  has 
shown  a  clear  pattern  and  practice  of  allowing  waivers 
in  the  absence  of  diligent  efforts  by  facilities  to  meet 
the  staffing  requirements,  the  Secretary  shall  assume 
and  excercise  the  authority  of  the  State  to  grant 
waivers. 

"(5)  Required  training  of  nurse  aides.— 

"(A)  In  general. — A  nursing  facility  must  not  use  (on  a 
full-time,  temporary,  per  diem,  or  other  basis)  any  individ- 
ual, who  is  not  a  liceiised  health  professional  (as  defined  in 
subparagraph  (E)),  as  a  nurse  aide  in  the  facility  on  or  after 
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January  1, 1990,  for  more  than  4  months  unless  the  individ- 
ual— 

"(i)  has  completed  a  training  and  competency  evalua- 
tion program,  or  a  competency  evaluation  program, 
approved  by  the  State  under  subsection  (eXlXA),  and 
(ii)  is  competent  to  provide  such  services. 

"(B)  Offering  competency  evaluation  programs  for 
CURRENT  EMPLOYEES. — A  nursing  facility  must  provide,  for 
individuals  used  as  a  nurse  aide  by  the  facility  as  of  July  1, 
1989,  for  a  competency  evaluation  program  approved  by  the 
State  under  subsection  (eXD  and  such  preparation  as  may 
be  necessary  for  the  individual  to  complete  such  a  program 
by  January  1, 1990. 

"(C)  Competency.— The  nursing  facility  must  not  permit 
an  individual,  other  than  in  a  training  and  competency 
evaluation  program  approved  by  the  State,  to  serve  as  a 
nurse  aide  or  provide  services  of  a  type  for  which  the 
individual  has  not  demonstrated  competency  and  must  not 
use  such  an  individual  as  a  nurse  aide  unless  the  facility 
has  inquired  of  the  State  registry  established  under  subsec- 
tion (eX2XA)  as  to  information  in  the  registry  concerning 
the  individual. 

"(D)  Re-training  required.— For  purposes  of  subpara- 
graph (A),  if,  since  an  individual's  most  recent  completion 
of  a  training  and  competency  evaluation  program,  there 
has  been  a  continuous  period  of  24  consecutive  months 
during  none  of  which  the  individual  performed  nursing  or 
nursing-related  services  for  monetaiy  compensation,  such 
individual  shall  complete  a  new  training  and  competency 
evaluation  program. 

"(E)  Regular  in-servics  education.— The  nursing  facil- 
ity must  provide  such  regular  performance  review  and 
regular  in-service  education  as  assures  that  individuals 
used  as  nurse  aides  are  competent  to  perform  services  as 
nurse  aides,  including  training  for  individuals  providing 
nursing  and  nursing-related  services  to  residents  with  cog- 
nitive impairments. 

"(F)  Nurse  aide  defined.— In  this  paragraph,  the  term 
'nurse  aide'  means  any  individual  providing  nursing  or 
nursing-related  services  to  residents  in  a  nursing  facility, 
but  does  not  include  an  individual — 

"(i)  who  is  a  licensed  health  professional  (as  defined 
in  subparagraph  (G)),  or 

"(ii)  who  volunteers  to  provide  such  services  without 
monetary  compensation. 

"(G)  Licensed  health  professional  defined.— In  this 
paragraph,  the  term  'licensed  health  professional'  means  a 
physician,  physician  assistant,  nurse  practitioner,  physical, 
speech,  or  occupational  therapist,  registered  professional 
nurse,  licensed  practical  nurse,  or  licensed  or  certified 
social  worker. 

"(6)  Physician  supervision  and  cunical  records.— A  nurs- 
ing facility  must— 

"(A)  require  that  the  health  care  of  every  resident  be 
provided  under  the  supervision  of  a  physician; 

"(B)  provide  for  having  a  physician  available  to  furnish 
necessary  medical  care  in  case  of  emergency;  and 
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"(C)  maintain  clinical  records  on  all  residents,  which 
records  include  the  plans  of  care  (described  in  paragraph 

(2)  )  and  the  residents'  assessments  (described  in  paragraph 

(3)  ),  as  well  as  the  results  of  any  pre-admission  screening 
conducted  under  subsection  (eX7). 

"(7)  Required  social  services.— In  the  case  of  a  nursing 
facility  with  more  than  120  beds,  the  facility  must  have  at  least 
one  social  worker  (with  at  least  a  bachelor's  degree  in  social 
work  or  similar  professional  qualifications)  employed  full-time 
to  provide  or  assure  the  provision  of  social  services. 
"(c)  Requirements  Relating  to  Residents'  Rights.— 
"(1)  General  rights.— 

"(A)  Specified  rights. — A  nursing  facility  must  protect 
and  promote  the  rights  of  each  resident,  including  each  of 
the  following  rights: 

"(i)  Free  choice.— The  right  to  choose  a  personal 
attending  physician,  to  be  fully  informed  in  advance 
about  care  and  treatment,  to  be  fully  informed  in 
advance  of  any  changes  in  care  or  treatment  that  may 
affect  the  resident's  well-being,  and  (except  with  re- 
spect to  a  resident  adjudged  incompetent)  to  participate 
in  planning  care  and  treatment  or  changes  in  care  and 
treatment. 

"(ii)  Free  from  restraints.— The  right  to  be  free 
from  physical  or  mental  abuse,  corporal  punishment, 
involuntary  seclusion,  and  any  physical  or  chemical 
restraints  imposed  for  purposes  of  discipline  or  conven- 
ience and  not  required  to  treat  the  resident's  medical 
symptoms.  Restraints  may  only  be  imposed— 

"(I)  to  ensure  the  physical  safety  of  the  resident 
or  other  residents,  and 

"(II)  only  upon  the  written  order  of  a  physician 
that  specifies  the  duration  and  circumstances 
under  which  the  restraints  are  to  be  used  (except 
in  emergency  circumstances  specified  by  the  Sec- 
retary) until  such  an  order  could  reasonably  be 
obtained. 

"(iii)  Privacy.- The  right  to  privacy  with  regard  to 
accommodations,  medical  treatment,  written  and  tele- 
phonic communications,  visits,  and  meetings  of  family 
and  of  resident  groups. 

"(iv)  Confidentiality. — The  right  to  confidentiality 
of  personal  and  clinical  records, 
"(v)  Accommodation  of  needs.— The  right— 

"(I)  to  reside  and  receive  services  with  reason- 
able accommodations  of  individual  needs  and  pref- 
erences, except  where  the  health  or  safety  of  the 
individual  or  other  residents  would  be  endangered, 
and 

"(II)  to  receive  notice  before  the  room  or  room- 
mate of  the  resident  in  the  facility  is  changed, 
"(vi)  Grievances.— The  right  to  voice  grievances 
with  respect  to  treatment  or  care  that  is  (or  fails  to  be) 
furnished,  without  discrimination  or  reprisal  for  voic- 
ing the  grievances  and  the  right  to  prompt  efforts  by 
the  facility  to  resolve  grievances  the  resident  may 
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have,  including  those  with  respect  to  the  behavior  of 
other  residents. 

"(vii)  Participation  in  resident  and  family 
GROUPS.— The  right  of  the  resident  to  orgsinize  and 
participate  in  resident  groups  in  the  faciHty  and  the 
right  of  the  resident's  family  to  meet  in  the  facility 
with  the  families  of  other  residents  in  the  facility. 

"(viii)  Participation  in  other  AcnvmES.— The 
right  of  the  resident  to  participate  in  social,  religious, 
and  community  activities  that  do  not  interfere  with  the 
rights  of  other  residents  in  the  facility. 

«2  "(ix)  Examination  of  survey  results.— The  right 
to  examine,  upon  reasonable  request,  the  results  of  the 
most  recent  survey  of  the  facility  conducted  by  the 
Secretary  or  a  State  with  respect  to  the  facility  and  any 
plan  of  correction  in  effect  with  respect  to  the  facility. 

^3  "(x)  Other  rights.— Any  other  right  established 
by  the  Secretary. 
Clause  (iii)  shall  not  be  construed  as  requiring  the  provision 
of  a  private  room. 
"(B)  Notice  of  rights.— A  nursing  facility  must— 

"(i)  inform  each  resident,  orally  and  in  writing  at  the 
time  of  admission  to  the  facility,  of  the  resident's  legal 
rights  during  the  stay  at  the  facility; 

"(ii)  make  available  to  each  resident,  upon  reason- 
able request,  a  written  statement  of  such  rights  (which 
statement  is  updated  upon  changes  in  such  rights); 

"(iii)  inform  each  resident  who  is  entitled  to  medical 
assistance  under  this  title — 

"(I)  at  the  time  of  admission  to  the  facility  or,  if 
later,  at  the  time  the  resident  becomes  eligible  for 
such  assistance,  of  the  items  and  services  (includ- 
ing those  sj)eciried  under  section  1902(aX28XB)) 
that  are  included  in  nursing  facility  services  under 
the  State  plan  and  for  which  the  resident  may  not 
be  charged  (except  as  permitted  in  section  1916), 
and  of  those  other  items  and  services  that  the 
facility  offers  and  for  which  the  resident  may  be 
charged  and  the  amount  of  the  charges  for  such 
items  and  services,  and 

"(II)  of  changes  in  the  items  and  services  de- 
scribed in  subclause  (I)  and  of  changes  in  the 
charges  imposed  for  items  and  services  described  in 
that  subclause;  and 
"(iv)  inform  each  other  resident,  in  writing  before  or 
at  the  time  of  admission  and  periodically  during  the 
resident's  stay,  of  services  available  in  the  facility  and 
of  related  chai]ges  for  such  services,  including  any 
charges  for  services  not  covered  under  title  XVIII  or  by 
the  facility's  basic  per  diem  charge. 
The  written  description  of  legal  rights  under  this  subpara- 
graph shall  include  a  description  of  the  protection  of  per- 
sonal funds  under  paragraph  (6)  and  a  statement  that  a 
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resident  may  file  a  complaint  with  a  State  survey  and 
certification  agency  respecting  resident  abuse  and  neglect 
and  misappropriation  of  resident  property  in  the  facility. 

"(C)  Rights  of  incompetent  residents.— In  the  case  of  a 
resident  adjudged  incompetent  under  the  laws  of  a  State, 
the  rights  of  the  resident  under  this  title  shall  devolve 
upon,  and,  to  the  extent  judged  necessary  by  a  court  of 
competent  jurisdiction,  be  exercised  by,  the  person  ap- 
pointed under  State  law  to  act  on  the  resident's  behalf 
"(D)  Use  of  psychopharmacologic  drugs.— Psycho- 
pharmacologic  drugs  may  be  administered  only  on  the 
orders  of  a  physician  and  only  as  part  of  a  plan  (included  in 
the  written  plan  of  care  described  in  paragraph  (2))  de- 
signed to  eliminate  or  modify  the  symptoms  for  which  the 
drugs  are  prescribed  and  only  if,  at  least  annually  an 
independent,  external  consultant  reviews  the  appropriate- 
ness of  the  drug  plan  of  each  resident  receiving  such  drugs. 
"(2)  Transfer  and  discharge  rights.— 

"(A)  In  general. — A  nursing  facility  must  permit  each 
resident  to  remain  in  the  facility  and  must  not  transfer  or 
discharge  the  resident  from  the  facility  unless — 

"(i)  the  transfer  or  discharge  is  necessary  to  meet  the 
resident's  welfare  and  the  resident's  welfare  cannot  be 
met  in  the  facility; 

"(ii)  the  transfer  or  discharge  is  appropriate  because 
the  resident's  health  has  improved  sufficiently  so  the 
resident  no  longer  needs  the  services  provided  by  the 
facility; 

"(iii)  the  safety  of  individuals  in  the  facility  is 
endangered; 

"(iv)  the  health  of  individuals  in  the  facility  would 
otherwise  be  endangered; 

"(v)  the  resident  has  failed,  after  reasonable  and 
appropriate  notice,  to  pay  (or  to  have  paid  under  this 
title  or  title  XVIII  on  the  resident's  behalf)  an  allow- 
able charge  imposed  by  the  facility  for  an  item  or 
service  requested  by  the  resident  and  for  which  a 
charge  may  be  imposed  consistent  with  this  title  and 
title  XVIII;  or 
"(vi)  the  facility  ceases  to  operate. 
In  each  •*  of  the  cases  described  in  clauses  (i)  through  (iv), 
the  basis  for  the  transfer  or  discharge  must  be  documented 
in  the  resident's  clinical  record.  In  the  cases  described  in 
clauses  (i)  and  (ii),  the  documentation  must  be  made  by  the 
resident's  physician,  and  in  the  case  described  in  clause  (iv) 
the  documentation  must  be  made  by  a  physician.  For  pur- 
poses of  clause  (v),  in  the  case  of  a  resident  who  becomes 
eligible  for  assistance  under  this  title  after  admission  to  the 
facility,  only  charges  which  may  be  imposed  under  this  title 
shall  be  considered  to  be  allowable. 
"(B)  Prb-transfer  and  pre-discharge  notice.— 

"(i)  In  general.— Before  effecting  a  transfer  or  dis- 
charge of  a  resident,  a  nursing  facility  must— 
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"(I)  notify  the  resident  (and,  if  known,  an  imme- 
diate family  member  of  the  resident  or  legal  rep- 
resentative) of  the  transfer  or  discharge  and  the 
reasons  therefor, 

"(II)  record  the  reasons  in  the  resident's  clinical 
record  (including  any  documentation  required 
under  subparagraph  (A)),  and 

"(III)  include  in  the  notice  the  items  described  in 
clause  (iii). 

"(ii)  Timing  of  notice.— The  notice  under  clause  (iKi) 
must  be  made  at  least  30  days  in  advance  of  the 
resident's  transfer  or  discharge  except — 

"(I)  in  a  case  described  in  clause  (iii)  or  (iv)  of 
subparagraph  (A); 

"(II)  in  a  case  described  in  clause  (ii)  of  subpara- 
graph (A),  where  the  resident's  health  improves 
sufnciently  to  allow  a  more  immediate  transfer  or 
discharge; 

"(III)  in  a  case  described  in  clause  (i)  of  subpara- 
graph (A),  where  a  more  immediate  transfer  or 
discharge  is  necessitated  by  the  resident's  urgent 
medical  needs;  or 

"(IV)  in  a  case  where  a  resident  has  not  resided 
in  the  facility  for  30  days. 
In  the  case  of  such  exceptions,  notice  must  be  given  as 
many  days  before  the  date  of  the  transfer  or  discharge 
as  is  practicable. 

"(iii)  Items  included  in  notice. — Each  notice  under 
clause  (i)  must  include — 

"(I)  for  transfers  or  discharges  effected  on  or 
after  October  1,  1989,  notice  of  the  resident's  right 
to  appeal  the  transfer  or  discharge  under  the  State 
process  established  under  subsection  (eX3); 

"(II)  the  name,  mailing  address,  and  telephone 
number  of  the  State  long-term  care  ombudsman 
(established  under  section  307(aX12)  of  the  Older 
Americans  Act  of  1965); 

"(III)  in  the  case  of  residents  with  developmental 
disabilities,  the  mailing  address  and  telephone 
number  of  the  agency  responsibile  for  the  protec- 
tion and  advocacy  system  for  developmentally  dis- 
abled individuals  established  under  part  C  of  the 
Developmental  Disabilities  Assistance  and  Bill  of 
Rights  Act;  and 

(IV)  in  the  case  of  mentally  ill  residents  (as 
defined  in  subsection  (eX7XGXi)),  the  mailing  ad- 
dress and  telephone  number  of  the  agency  respon- 
sible for  the  protection  and  advocacy  system  for 
mentally  ill  individuals  established  under  the 
Protection  and  Advocacy  for  Mentally  111  Individ- 
uals Act. 

"(C)  Orientation.— A  nursing  facility  must  provide  suffi- 
cient preparation  and  orientation  to  residents  to  ensure 
safe  and  orderly  transfer  or  discharge  from  the  facility. 
"(D)  Notice  on  bed-hold  poucy  and  readmission. — 

"(i)  Notice  before  transfer.— Before  a  resident  of  a 
nursing  facility  is  transferred  for  hospitalization  oi 
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therapeutic  leave,  a  nursing  facility  must  provide  writ- 
ten information  to  the  resident  and  an  immediate 
family  member  or  legal  representative  concerning— 
"(I)  the  provisions  of  the  State  plan  under  this 
title  regarding  the  period  (if  any)  during  which  the 
resident  will  be  permitted  under  the  State  plan  to 
return  and  resume  residence  in  the  facility,  and 
"(II)  the  policies  of  the  facility  regarding  such  a 
period,  which  policies  must  be  consistent  with 
clause  (iii). 

"(ii)  Notice  upon  transfer.— At  the  time  of  transfer 
of  a  resident  to  a  hospital  or  for  therapeutic  leave,  a 
nursing  facility  must  provide  written  notice  to  the 
resident  and  an  immediate  family  member  or  legal 
representative  of  the  duration  of  any  period  described 
in  clause  (i). 

"(iii)  Permitting  resident  to  return. — A  nursing 
facility  must  establish  and  follow  a  written  policy 
under  which  a  resident — 

"(I)  who  is  eligible  for  medical  assistance  for 
nursing  facility  services  under  a  State  plan, 

"(II)  who  is  transferred  from  the  facility  for  hos- 
pitalization or  therapeutic  leave,  and 

"(III)  whose  hospitalization  or  therapeutic  leave 
exceeds  a  period  paid  for  under  the  State  plan  for 
the  holding  of  a  bed  in  the  facility  for  the  resident, 
will  be  permitted  to  be  readmitted  to  the  facility  imme- 
diately upon  the  first  availability  of  a  bed  in  a 
semiprivate  room  in  the  facility  if,  at  the  time  of 
readmission,  the  resident  requires  the  services  provided 
by  the  facility. 

"(3)  Access  and  visitation  rights.— A  nursing  facility 
must — 

"(A)  permit  immediate  access  to  any  resident  by  any 
representative  of  the  Secretary,  by  any  representative  of 
the  State,  by  an  ombudsman  or  agency  described  in 
subclause  (II),  (HI),  or  (IV)  of  paragraph  (2)(BXiii),  or  by  the 
resident's  individual  physician; 

"(B)  permit  immediate  access  to  a  resident,  subject  to  the 
resident's  right  to  deny  or  withdraw  consent  at  any  time,  by 
immediate  family  or  other  relatives  of  the  resident; 

"(O  permit  immediate  access  to  a  resident,  subject  to 
reasonable  restrictions  and  the  resident's  right  to  deny  or 
withdraw  consent  at  any  time,  by  others  who  are  visiting 
with  the  consent  of  the  resident; 

"(D)  permit  reasonable  access  to  a  resident  by  any  entity 
or  individual  that  provides  health,  social,  l^al,  or  other 
services  to  the  resident,  subject  to  the  resident's  right  to 
deny  or  withdraw  consent  at  any  time;  and 

"(E)  permit  representatives  of  the  State  ombudsman  (de- 
scribed in  paragraph  (2)(BXiii)(n)),  with  the  permission  of 
the  resident  (or  the  resident's  l^al  representative)  and 
consistent  with  State  law,  to  examine  a  resident's  clinical 
records. 

"(4)  Equal  access  to  quality  care.— 

"(A)  In  general. — A  nursing  facility  must  establish  and 
maintain  identical  policies  and  practices  r^arding  trans- 
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fer,  discharge,  and  the  provision  of  services  required  under 
the  State  plan  for  all  individuals  regardless  of  source  of 
pavment. 

(B)  Construction.— 

"(i)  Nothing  prohibiting  any  charges  for  non- 
MEDiCAiD  patients. — Subparagraph  (A)  shall  not  be 
construed  as  prohibiting  a  nursing  facility  from  charg- 
ing any  amount  for  services  furnished,  consistent  with 
the  notice  in  paragraph  (IXB)  describing  such  charges. 

"(ii)  No  ADDITIONAL  SERVICES  REQUIRED.— Subpara- 
graph (A)  shall  not  be  construed  as  requiring  a  State  to 
offer  additional  services  on  behalf  of  a  resident  than 
are  otherwise  provided  under  the  State  plan. 
"(5)  Admissions  Poucy.— 

"(A)  Admissions. — With  respect  to  admissions  practices,  a 
nursing  facility  must — 

(iXD  not  require  individuals  applying  to  reside  or 
residing  in  the  facility  to  waive  their  rights  to  benefits 
under  this  title  or  title  XVIII,  (II)  not  require  oral  or 
written  assurance  that  such  individuals  are  not  eligible 
for,  or  will  not  apply  for,  benefits  under  this  title  or 
title  XVIII,  and  (III)  prominently  display  in  the  facility 
written  information,  and  provide  to  such  individuals 
oral  and  written  information,  about  how  to  apply  for 
and  use  such  benefits  and  how  to  receive  refun(k  for 
previous  payments  covered  by  such  benefits; 

"(ii)  not  require  a  third  party  guarantee  of  payment 
to  the  facility  as  a  condition  of  admission  (or  expedited 
admission)  to,  or  continued  stay  in,  the  facility;  and 
"(iii)  in  the  case  of  an  individual  who  is  entitled  to 
medical  assistance  for  nursing  facility  services,  not 
charge,  solicit,  accept,  or  receive,  in  addition  to  any 
amount  otherwise  required  to  be  paid  under  the  State 
plan  under  this  title,  any  gift,  money,  donation,  or 
other  consideration  as  a  precondition  of  admitting  (or 
expediting  the  admission  of)  the  individual  to  the  facil- 
ity or  as  a  requirement  for  the  individual's  continued 
stay  in  the  facility. 
"(B)  Construction.— 

"(i)     No     PREEMPTION     OF    STRICTER  STANDARDS.— 

Subparagraph  (A)  shall  not  be  construed  as  preventing 
States  or  political  subdivisions  therein  from  prohibit- 
ing, under  State  or  local  law,  the  discrimination 
against  individuals  who  are  entitled  to  medical  assist- 
ance under  the  State  plan  with  respect  to  admissions 
practices  of  nursing  facilities. 

"(ii)  Contracts  wfth  legal  representatives. — 
Subparagraph  (AXii)  shall  not  be  construed  as  prevent- 
ing a  facility  from  requiring  an  individual,  who  has 
legal  access  to  a  resident's  income  or  resources  avail- 
able to  pay  for  care  in  the  facility,  to  sign  a  contract 
(without  incurring  personal  financial  liability)  to  pro- 
vide payment  from  the  resident's  income  or  resources 
for  such  care. 

"(iii)  (Dharges  for  additional  services  requested.— 
Subparagraph  (AXiii)  shall  not  be  construed  as  prevent- 
ing a  facility  from  charging  a  resident,  eligible  for 
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medical  assistance  under  the  State  plan,  for  items  or 
services  the  resident  has  requested  and  received  and 
that  are  not  specified  in  the  State  plan  as  included  in 
the  term  'nursing  facility  services'. 

"(iv)  Bona  fide  contributions,— Subparagraph 
(AXiii)  shall  not  be  construed  as  prohibiting  a  nursing 
facility  from  soliciting,  accepting,  or  receiving  a  chari- 
table, religious,  or  philanthropic  contribution  from  an 
organization  or  from  a  person  unrelated  to  the  resident 
(or  potential  resident),  but  only  to  the  extent  that  such 
contribution  is  not  a  condition  of  admission,  expediting 
admission,  or  continued  stay  in  the  facility. 
"(6)  Protection  of  resident  funds. — 

"(A)  In  general.— The  nursing  facility— 

"(i)  may  not  require  residents  to  deposit  their  per- 
sonal funds  with  the  facility,  and 

"(ii)  once  the  facility  accepts  the  written  authoriza- 
tion of  the  resident,  must  hold,  safeguard,  and  account 
for  such  personal  funds  under  a  system  established  and 
maintained  by  the  facility  in  accordance  with  this  para- 
graph. 

"(B)  Management  of  personal  funds. — Upon  a  facility's 
acceptance  of  written  authorization  of  a  resident  under 
subparagraph  (AXii),  the  facility  must  manage  and  account 
for  the  personal  funds  of  the  resident  deposited  with  the 
facility  as  follows: 

"(i)  Deposit.— The  facility  must  deposit  any  amount 
of  personal  funds  in  excess  of  $50  with  respect  to  a 
resident  in  an  interest  bearing  account  (or  accounts) 
that  is  separate  from  any  of  the  facility's  operating 
accounts  and  credits  all  interest  earned  on  such  sepa- 
rate account  to  such  account.  With  respect  to  any  other 
personal  funds,  the  facility  must  maintain  such  funds 
in  a  non-interest  bearing  account  or  petty  cash  fund. 

"(ii)  Accounting  and  records.— The  facility  must 
assure  a  full  and  complete  separate  accounting  of  each 
such  resident's  personal  funds,  maintain  a  ^^Titten 
record  of  all  financial  transactions  involving  the  per- 
sonal funds  of  a  resident  deposited  with  the  facility, 
and  afford  the  resident  (or  a  legal  representative  of  the 
resident)  reasonable  access  to  such  record. 

"(iii)  Notice  of  certain  balances.— The  facility 
must  notify  each  resident  receiving  medical  assistance 
under  the  State  plan  under  title  XDC  when  the  amount 
in  the  resident's  account  reaches  $200  less  than  the 
dollar  amount  determined  imder  section  1611(aX3XB) 
and  the  fact  that  if  the  amount  in  the  account  (in 
addition  to  the  value  of  the  resident's  other  nonexempt 
resources)  reaches  the  amount  determined  under  such 
section  the  resident  may  lose  eligibility  for  such  medi- 
cal assistance  or  for  benefits  under  title  XVI. 

"(iv)  (Conveyance  upon  death. — Upon  the  death  of  a 
resident  with  such  an  account,  the  facility  must  convey 
promptly  the  resident's  personal  funds  (and  a  fmal 
accounting  of  such  funds)  to  the  individual  administer- 
ing the  resident's  estate. 
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"(C)  Assurance  of  financial  security.— The  facility 
must  purchase  a  surety  bond,  or  otherwise  provide  assur- 
ance satisfactory  to  the  Secretary,  to  assure  the  security  of 
all  personal  funds  of  residents  deposited  with  the  facility. 

"(D)  Limitation  on  charges  to  personal  funds.— The 
facility  may  not  impose  a  charge  against  the  personal  funds 
of  a  resident  for  any  item  or  service  for  which  payment  is 
made  under  this  title  or  title  XVIII. 
"(d)  Requirements  Relating  to  Administration  and  Other 
Matters. — 

"(1)  Administration.— 

"(A)  In  general.— a  nursing  facility  must  be  adminis- 
tered in  a  manner  that  enables  it  to  use  its  resources 
effectively  and  efficiently  to  attain  or  maintain  the  highest 
practicable  physical,  mental,  and  psychosocial  well-being  of 
each  resident  (consistent  with  requirements  established 
under  subsection  (fK5)). 
"(B)  Required  notices.— If  a  change  occurs  in— 

"(i)  the  persons  with  an  ownership  or  control  interest 
(as  defined  in  section  1124(aX3))  in  the  facility, 

"(ii)  the  persons  who  are  officers,  directors,  agents,  or 
managing  employees  (as  defined  in  section  1126(b))  of 
the  facility, 

"(iii)  the  corporation,  association,  or  other  company 
responsible  for  the  management  of  the  facility,  or 

"(iv)  the  individual  who  is  the  administrator  or  direc- 
tor of  nursing  of  the  facility, 
the  nursing  facility  must  provide  notice  to  the  State  agency 
responsible  for  the  licensing  of  the  facility,  at  the  time  of 
the  change,  of  the  change  and  of  the  identity  of  each  new 
person,  company,  or  individual  described  in  the  respective 
clause. 

"(C)  Nursing  facility  administrator.— The  adminis- 
trator of  a  nursing  facility  must  meet  standards  established 
by  the  Secretary  under  subsection  (fK4). 
"(2)  Licensing  and  ufe  safety  code.— 

"(A)  Licensing.— A  nursing  facility  must  be  licensed 
under  applicable  State  and  local  law. 

"(B)  Life  safety  code.— A  nursing  facility  must  meet 
such  provisions  of  such  edition  (as  specified  by  the  Sec- 
retary in  regulation)  of  the  Life  Safety  Ckxie  of  the  National 
Fire  Protection  Association  as  are  applicable  to  nursing 
homes;  except  that— 

"(i)  the  Secretary  may  waive,  for  such  periods  as  he 
deems  appropriate,  specific  provisions  of  such  Ck>de 
which  if  rigidly  applied  would  result  in  unreasonable 
hardship  upon  a  facility,  but  only  if  such  waiver  would 
not  adversely  affect  the  health  and  safety  of  residents 
or  personnel,  and 

(ii)  the  provisions  of  such  Code  shall  not  apply  in 
an^  State  if  the  Secretary  finds  that  in  such  State  there 
is  m  effect  a  fire  and  safety  code,  imposed  by  State  law, 
which  adequately  protects  residents  of  and  personnel  in 
nursing  facilities. 
"(3)  Sanitary  and  infection  control  and  physical  environ- 
ment.—A  nursing  facility  must— 
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"(A)  establish  and  maintain  an  infection  control  program 
designed  to  provide  a  safe,  sanitary,  and  comfortable 
environment  in  which  residents  reside  and  to  help  prevent 
the  development  and  transmission  of  disease  and  infection, 
and 

"(B)  be  designed,  constructed,  equipped,  and  maintained 
in  a  manner  to  protect  the  health  and  safety  of  residents, 
personnel,  and  the  general  public. 
"(4)  Miscellaneous.— 

"(a)  compuance  with  federal,  state,  and  local  laws 
AND  PROFESSIONAL  STANDARDS.— A  nursing  facility  must 
operate  and  provide  services  in  compliance  with  all  ap- 
plicable Federal,  State,  and  local  laws  and  regulations 
(including  the  requirements  of  section  1124  and  with 
accepted  professional  standards  and  principles  which  apply 
to  professionals  providing  services  in  such  a  facility. 

"(B)  Other. — A  nursing  facility  must  meet  such  other 
requirements  relating  to  the  health  and  safety  of  residents 
or  relating  to  the  phvsical  facilities  thereof  as  the  Secretary 
may  find  necessary.' . 
(c)  State  Requirements  Relating  to  Nursing  Facility  Require- 
42  use  I396r.      MENTS.— Section  1919  of  such  Act  is  further  amended  by  adding  at 
the  end  the  following  new  subsection: 

"(e)  State  Requirements  Relating  to  Nursing  Facility 
Requirements. — As  a  condition  of  approval  of  its  plan  under  this 
title,  a  State  must  provide  for  the  following: 

"(1)  Specification  and  review  of  nurse  aide  training  and 
competency  evaluation  programs  and  of  nurse  aide  com- 
petency EVALUATION  PROGRAMS.— The  State  must— 

"(A)  by  not  later  than  September  1,  1988,  specify  those 
training  and  competency  evaluation  programs,  and  those 
competency  evaluation  programs,  that  the  State  approves 
for  purposes  of  subsection  (bX5)  and  that  meet  the  require- 
ments established  under  clause  (i)  or  (ii)  of  subsection 
(0(2XA),  and 

"(B)  by  not  later  than  September  1,  1990,  provide  for  the 
review  and  reapproval  of  such  programs,  at  a  frequency  and 
using  a  methodology  consistent  with  the  requirements 
established  under  subsection  (fK2XAXiii). 
The  failure  of  the  Secretary  to  establish  requirements  under 
subsection  (fX2)  shall  not  relieve  any  State  of  its  responsibility 
under  this  paragraph. 
"(2)  Nurse  aide  registry.— 

"(A)  In  general. — By  not  later  than  January  1,  1989,  the 
State  shall  establish  and  maintain  a  registry  of  all  individ- 
uals who  have  satisfactorily  completed  a  nurse  aide  train- 
ing and  competency  evaluation  program,  or  a  nurse  aide 
competency  evaluation  program,  approved  under  para- 
graph (1)  in  the  State. 

"(B)  Information  in  registry.— The  registry  under 
subparagraph  (A)  shall  provide  (in  accordance  with  regula- 
tions of  the  Secretary)  for  the  inclusion  of  specific  docu- 
mented findings  by  a  State  under  subsection  (gXlXC)  of 
resident  neglect  or  abuse  or  misappropriation  of  resident 


**  Copy  read  "approval  its". 
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property  involving  an  individual  listed  in  the  registry,  as 
well  as  any  brief  statement  of  the  individual  disputing  the 
flndings.  In  the  case  of  inquiries  to  the  registry  concerning 
an  individual  listed  in  the  registry,  any  information  dis- 
closed concerning  such  a  finding  shall  also  include  disclo- 
sure of  any  such  statement  in  the  registry  relating  to  the 
finding  or  a  clear  and  accurate  summary  of  such  a 
statement. 

"(3)  State  appeals  process  for  transfers.— The  State,  for 
transfers  from  nursing  facilities  effected  on  or  after  October  1, 
1989,  must  provide  for  a  fair  mechanism,  meeting  the  guidelines 
established  under  subsection  (fK3),  for  hearing  appeals  on  trans- 
fers of  residents  of  such  facilities;  but  the  failure  of  the  Sec- 
retary to  establish  such  guidelines  under  such  subsection  shall 
not  relieve  any  State  of  its  responsibility  under  this  paragraph. 

"(4)  Nursing  facility  administrator  standards.— By  not 
later  than  July  1,  1989,  the  State  must  have  implemented  and 
enforced  the  nursing  facility  administrator  standards  developed 
under  subsection  (f)(4)  respecting  the  qualification  of  adminis- 
trators of  nursing  facilities. 

"(5)  Specification  of  resident  assessment  instrument.— 
Effective  July  1,  1990,  the  State  shall  specify  the  instrument  to 
be  used  by  nursing  facilities  in  the  State  in  compl3ring  with  the 
requirement  of  subsection  (bXSXAXiii).  Such  instrument  shall 
be— 

"(A)  one  of  the  instruments  designated  under  subsection 
(0(6XB),  or 

"(B)  an  instrument  which  the  Secretary  has  approved  as 
being  consistent  with  the  minimum  data  set  of  core  ele- 
ments, common  definitions,  and  utilization  guidelines  speci- 
fied by  the  Secretary  under  subsection  (fX6XA). 
"(6)  Notice  of  medicaid  rights. — Each  State,  as  a  condition  of 
approval  of  its  plan  under  this  title,  effective  April  1, 1988,  must 
develop  (and  periodically  update)  a  written  notice  of  the  rights 
and  obligations  of  residents  of  nursing  facilities  (and  spouses  of 
such  residents)  under  this  title. 

"(7)  State  requirements  for  preadmission  screening  and 
resident  review.— 

"(A)  Preadmission  screening.— Effective  January  1, 
1989,  the  State  must  have  in  effect  a  preadmission  screen- 
ing program,  for  making  determinations  (using  any  criteria 
developed  under  subsection  (fX8))  described  in  subsection 
(bXBXF)  for  mentally  ill  and  mentally  retarded  individuals 
(as  defined  in  subparagraph  (G))  who  are  admitted  to  nurs- 
ing facilities  on  or  after  January  1, 1989.  The  failure  of  the 
Secretary  to  develop  minimum  criteria  under  subsection 
(fK8)  shall  not  relieve  any  State  of  its  responsibility  to  have 
a  preadmission  screening  program  under  this  subparagraph 
or  to  perform  resident  reviews  under  subparagraph  (B). 
"(B)  State  requirement  for  annual  resident  review.— 
"(i)  For  mentally  ill  residents.— As  of  April  1, 
1990,  in  the  case  of  each  resident  of  a  nursing  facility 
who  is  mentally  ill,  the  State  mental  health  authoritv 
must  review  and  determine  (using  any  criteria  devel- 
oped under  subsection  (fX8)  and  based  on  an  independ- 
ent physical  and  mental  evaluation  performed  by  a 
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person  or  entity  other  than  the  State  mental  health 
authority)— 

"(I)  whether  or  not  the  resident,  because  of  the 
resident's  physical  and  mental  condition,  requires 
the  level  of  services  provided  by  a  nursing  facility 
or  requires  the  level  of  services  of  an  inpatient 
psychiatric  hospital  for  individuals  under  age  21 
(as  described  in  section  1905(h))  or  of  an  institution 
for  mental  diseases  providing  medical  assistance  to 
individuals  65  years  of  age  or  older;  and 

"(II)  whether  or  not  the  resident  requires  active 
treatment  for  mental  illness, 
"(ii)  For  mentally  retarded  REsmENTS.— As  of  April 
1, 1990,  in  the  case  of  each  resident  of  a  nursing  facility 
who  is  mentally  retarded,  the  State  mental  retardation 
or  developmental  disability  authority  must  review  and 
determine  (using  any  criteria  developed  under  sub- 
section (fK8))— 

"(I)  whether  or  not  the  resident,  because  of  the 
resident's  physical  and  mental  condition,  requires 
the  level  of  services  provided  by  a  nursing  facility 
or  requires  the  level  of  services  of  an  intermediate 
care  facility  described  under  section  1905(d);  and 
"(II)  whether  or  not  the  resident  requires  active 
treatment  for  mental  retardation, 
"(iii)  Frequency  of  reviews  — 

"(I)  Annual.— Except  as  provided  in  subclauses 
(11)  and  (HI),  the  reviews  and  determinations  under 
clauses  (i)  and  (ii)  must  be  conducted  with  respect 
to  each  mentally  ill  or  mentally  retarded  resident 
not  less  often  than  annually. 

"(11)  Preadmission  review  cases.— In  the  case  of 
a  resident  subject  to  a  preadmission  review  under 
subsection  (bX3)(F),  the  review  and  determination 
under  clause  (i)  or  (ii)  need  not  be  done  until  the 
resident  has  resided  in  the  nursing  facility  for  1 
year. 

"(IE)  Initial  review.— The  reviews  and  deter- 
minations under  clauses  (i)  and  (ii)  must  first  be 
conducted  (for  each  resident  not  subject  to 
preadmission  review  under  subsection  (bX3)(F))  by 
not  later  than  April  1, 1990. 
"(C)  Response  to  preadmission  screening  and  REsroENT 
review.— As  of  April  1,  1990,  the  State  must  meet  the 
following  requirements: 

"(i)  Long-term  residents  not  requiring  nursing 

FACILITY  services,  BUT  REQUIRING  ACTIVE  TREATMENT.— 

In  the  case  of  a  resident  who  is  determined,  under 
subparagraph  (B),  not  to  require  the  level  of  services 
provided  by  a  nursing  facility,  but  to  require  active 
treatment  for  mental  illness  or  mental  retardation,  and 
who  has  continuously  resided  in  a  nursing  facility  for 
at  least  30  months  before  the  date  of  the  determination, 
the  State  must,  in  consultation  with  the  resident's 
family  or  l^al  representative  and  care-givers — 
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"(I)  inform  the  resident  of  the  institutional  and 
noninstitutional  alternatives  covered  under  the 
State  plan  for  the  resident, 

"(II)  offer  the  resident  the  choice  of  remaining  in 
the  facility  or  of  receiving  covered  services  in  an 
alternative  appropriate  institutional  or  noninstitu- 
tional setting, 

"(III)  clarify  the  effect  on  eligibility  for  services 
under  the  State  plan  if  the  resident  chooses  to 
leave  the  facility  (including  its  effect  on  readmis- 
sion  to  the  facility),  and 

"(IV)  regardless  of  the  resident's  choice,  provide 
for  (or  arrange  for  the  provision  of)  such  active 
treatment  for  the  mental  illness  or  mental  retarda- 
tion. 

A  State  shall  not  be  denied  payment  under  this  title  for 
nursing  facility  services  for  a  resident  described  in  this 
clause  because  the  resident  does  not  require  the  level  of 
services  provided  by  such  a  facility,  if  the  resident 
chooses  to  remain  in  such  a  facility, 
"(ii)  Other  residents  not  requiring  nursing  facil- 

ITY  services,  but  REQUIRING  ACTIVE  TREATMENT.— In 

the  case  of  a  resident  who  is  determined,  under 
subparagraph  (B),  not  to  require  the  level  of  services 
provided  by  a  nursing  facility,  but  to  require  active 
treatment  for  mental  iJlness  or  mental  retardation,  and 
who  has  not  continuously  resided  in  a  nursing  facility 
for  at  least  30  months  before  the  date  of  the  determina- 
tion, the  State  must,  in  consultation  with  the  resident's 
family  or  legal  representative  and  care-givers — 

"(I)  arrange  for  the  safe  and  orderly  discharge  of 
the  resident  from  the  facility,  consistent  with  the 
requirements  of  subsection  (cX2), 

"(II)  prepare  and  orient  the  resident  for  such 
discharge,  and 

"(III)  provide  for  (or  arrange  for  the  provision  of) 
such  active  treatment  for  the  mental  illness  or 
mental  retardation, 
"(iii)  Residents  not  requiring  nursing  faciuty 

SERVICES  and  not  REQUIRING  ACTIVE  TREATMENT. — In 

the  case  of  a  resident  who  is  determined,  under 
subparagraph  (B),  not  to  require  the  level  of  services 
provided  by  a  nursing  facility  and  not  to  require  active 
treatment  for  mental  illness  or  mental  retardation,  the 
State  must — 

"(I)  arrange  for  the  safe  and  orderly  discharge  of 

the  resident  from  the  facility,  consistent  with  the 

requirements  of  subsection  (cX2),  £uid 
'  (II)  prepare  and  orient  the  resident  for  such 

discharge. 

"(D)  Denial  of  payment  where  failure  to  conduct 
preadmission  screening. — No  pajrment  may  be  made 
under  section  1903(a)  with  respect  to  nursing  facility  serv- 
ices furnished  to  an  individual  for  whom  a  determination  is 
required  under  subsection  (bX3XF)  or  subparagraph  (B)  but 
for  whom  the  determination  is  not  made. 
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racts.  "(E)  Permitting  alternative  disposition  plans. — With 

respect  to  residents  of  a  nursing  facility  who  are  mentally 
retarded  or  mentally  ill  and  who  are  determined  under 
subparagraph  (B)  not  to  require  the  level  of  services  of  such 
a  facility,  but  who  require  active  treatment  for  mental 
illness  or  mental  retardation,  a  State  and  the  nursing 
facility  shall  be  considered  to  be  in  compliance  with  the 
requirement  of  this  paragraph  if,  before  October  1,  1988, 
the  State  and  the  Secretary  have  entered  into  an  agree- 
ment relating  to  the  disposition  of  such  residents  of  the 
facility  and  the  State  is  in  compliance  with  such  agreement. 
Such  an  agreement  may  provide  for  the  disposition  of  the 
residents  after  the  date  specified  in  subparagraph  (C). 

"(F)  Appeals  procedures.— Each  State,  as  a  condition  of 
approval  of  its  plan  under  this  title,  effective  January  1, 
1989,  must  have  in  effect  an  appeals  process  for  individuals 
adversely  affected  by  determinations  under  subparagraph 
(A)or(B). 

"(G)  Definitions. — In  this  paragraph  and  in  subsection 
(bXSXF): 

"(i)  An  individual  is  considered  to  -be  'mentally  ill'  if 
the  individual  has  a  primary  or  secondary  diagnosis  of 
mental  disorder  (as  defined  in  the  Diagnostic  and 
Statistical  Manual  of  Mental  Disorders,  3rd  edition) 
and  does  not  have  a  primary  diagnosis  of  dementia 
(including  Alzheimer's  disease  or  a  related  disorder). 

"(ii)  An  individual  is  considered  to  be  'mentally  re- 
tarded' if  the  individual  is  mentally  retarded  or  a 
person  with  a  related  condition  (as  described  in  section 
1905(d)). 

"(iii)  The  term  'active  treatment'  has  the  meaning 
given  such  term  by  the  Secretary  in  regulations,  but 
does  not  include,  in  the  case  of  a  resident  of  a  nursing 
facility,  services  within  the  scope  of  services  which  the 
facility  must  provide  or  arrange  for  its  residents  under 
subsection  (bX4). 

"(f)  Responsibiuties  of  Secretary  Relating  to  Nursing  Facil- 
ity Requirements.— 

"(1)  General  responsibility.— It  is  the  duty  and  responsibil- 
ity of  the  Secretary  to  assure  that  requirements  which  govern 
the  provision  of  care  in  nursing  facilities  under  State  plans 
approved  under  this  title,  and  the  enforcement  of  such  require- 
ments, are  adequate  to  protect  the  health,  safety,  welfare,  and 
rights  of  residents  and  to  promote  the  effective  and  efficient  use 
of  public  moneys. 

(2)  Requirements  for  nurse  aide  training  and  com- 
petency EVALUATION  PROGRAMS  AND  FOR  NURSE  AIDE  COM- 
PETENCY EVALUATION  PROGRAMS. — 

"(A)  In  general. — For  purposes  of  subsections  (bX5)  and 
(eXlXA),  the  Secretary  shall  establish,  by  not  later  than 
July  1, 1988— 

"(i)  requirements  for  the  approval  of  nurse  aide 
training  and  competency  evaluation  programs,  includ- 
ing requirements  relating  to  (I)  the  areas  to  be  covered 
in  such  a  program  (including  at  least  basic  nursing 
skills,  personal  care  skills,  cognitive,  behavioral  and 
social  care,  basic  restorative  services,  and  residents' 
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rights),  content  of  the  curriculum,  (II)  minimum  hours 
of  initial  and  ongoing  training  and  retraining  (includ- 
ing not  less  than  75  hours  in  the  case  of  initial  train- 
ing), (III)  qualifications  of  instructors,  and  (IV) 
procedures  for  determination  of  competency; 

"(ii)  requirements  for  the  approval  of  nurse  aide 
competency  evaluation  programs,  including  require- 
ment relating  to  the  areas  to  be  covered  in  such  a 
program,  including  at  least  basic  nursing  skills,  per- 
sonal care  skills,  cognitive,  behavioral  and  social  care, 
basic  restorative  services,  and  residents'  rights,  and 
procedures  for  determination  of  competency; 

"(iii)  requirements  respecting  the  minimum  fre- 
quency and  methodology  to  be  used  by  a  State  in 
reviewing  such  programs'  compliance  with  the  require- 
ments for  such  programs. 
"(B)  Approval  of  certain  programs. — Such  require- 
ments— 

"(i)  may  permit  approval  of  programs  offered  by  or  in 
facilities,  as  well  as  outside  facilities  (including  em- 
ployee organizations),  and  of  programs  in  effect  on  the 
date  of  the  enactment  of  this  section; 

"(ii)  shall  permit  a  State  to  find  that  an  individual 
who  has  completed  (before  January  1,  1989)  a  nurse 
aide  training  and  competency  evaluation  program  shall 
be  deemed  to  have  completed  such  a  program  approved 
under  subsection  (bX5)  if  the  State  determines  that,  at 
the  time  the  program  was  offered,  the  program  met  the 
requirements  for  approval  under  such  paragraph;  and 
"(iii)  shall  prohibit  approval  of  such  a  program — 
"(I)  offered  by  or  in  a  nursing  facility  which  has 
been  determined  to  be  out  of  compliance  with  the 
requirements  of  subsection  (b),  (c),  or  (d),  within  the 
previous  2  years,  or 

"(II)   offered    by   or   in    a   nursing  facility 
unless  the  State  makes  the  determination,  upon  an 
individual's  completion  of  the  program,  that  the 
individual  is  competent  to  provide  nursing  and 
nursing-related  services  in  nursing  facilities. 
A  State  may  not  delegate  its  responsibility  under 
clause  (iiiXlI)  to  the  nursing  facility. 
"(3)  Federal  guideunes  for  state  appeals  process  for 
transfers.— For  purposes  of  subsections  (cX2XBXiii)  and  (eX3), 
by  not  later  than  October  1,  1988,  the  Secretary  shall  establish 
guidelines  for  minimum  standards  which  State  appeals  proc- 
esses under  subsection  (eX3)  must  meet  to  provide  a  fair  mecha- 
nism for  hearing  appeals  on  transfers  of  residents  from  nursing 
facilities. 

"(4)  Secretarial  standards  quaufication  of  administra- 
tors.—For  purposes  of  subsections  (dXlXC)  and  (eX4),  the  Sec- 
retary shall  develop,  by  not  later  than  March  1,  1988,  standards 
to  be  applied  in  assuring  the  qualifications  of  administrators  of 
nursing  facilities. 

"(5)  Criteria  for  administration.— The  Secretary  shall 
establish  criteria  for  assessing  a  nursing  facility's  compliance 
with  the  requirement  of  subsection  (dXD  with  respect  to — 
"(A)  its  governing  body  and  management, 
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"(B)  agreements  with  hospitals  regarding  transfers  of 
residents  to  and  from  the  hospitals  and  to  and  from  other 
nursing  facilities, 
"(C)  disaster  preparedness, 
"(D)  direction  of  medical  care  by  a  physician, 
"(E)  laboratory  and  radiological  services, 
"(F)  clinical  records,  and 
"(G)  resident  and  advocate  participation. 
"(6)  Specification  of  resident  assessment  data  set  and 
INSTRUMENTS. — The  Secretary  shall — 

"(A)  not  later  than  January  1,  1989,  specify  a  minimum 
data  set  of  core  elements  and  common  definitions  for  use  by 
nursing  facilities  in  conducting  the  assessments  required 
under  subsection  (bX3),  and  establish  guidelines  for  utiliza- 
tion of  the  data  set;  and 

"(B)  by  not  later  than  April  1,  1990,  designate  one  or 
more  instruments  which  are  consistent  with  the  specifica- 
tion made  under  subparagraph  (A)  and  which  a  State  may 
specify  under  subsection  (eX5XA)  for  use  by  nursing  facili- 
ties in  complying  with  the  requirements  of  subsection 
(bX3XAXiii). 

"(7)  List  of  items  and  services  furnished  in  nursing  faciu- 

TIES  NOT  chargeable  TO  THE  PERSONAL  FUNDS  OF  A  RESIDENT. — 

"(A)  Regulations  required. — Pursuant  to  the  require- 
ment of  section  21(b)  of  the  Medicare-Medicaid  Anti-Fraud 
and  Abuse  Amendments  of  1977,  the  Secretary  shall  issue 
regulations,  on  or  before  the  first  day  of  the  seventh  month 
to  begin  after  the  date  of  enactment  of  this  section,  that 
define  those  costs  which  may  be  charged  to  the  p)ersonal 
funds  of  patients  in  nursing  facilities  who  are  individuals 
receiving  medical  assistance  with  respect  to  nursing  facility 
services  under  this  title  and  those  costs  which  are  to  be 
included  in  the  payment  amount  under  this  title  for  nurs- 
ing facility  services. 

(B)  Rule  if  failure  to  pubush  regulations.— If  the 
Secretary  does  not  issue  the  regulations  under  subpara- 
graph (A)  on  or  before  the  date  required  in  that  subpara- 
graph, in  the  case  of  a  resident  of  a  nursing  facility  who  is 
eligible  to  receive  benefits  for  nursing  facility  services 
under  this  title,  for  purposes  of  section  1902(aX28XB),  the 
Secretary  shall  be  deemed  to  have  promulgated  regulations 
under  this  paragraph  which  provide  that  the  costs  which 
may  not  be  charged  to  the  personal  funds  of  such  resident 
(and  for  which  payment  is  considered  to  be  made  under  this 
title)  do  not  include,  at  a  minimum,  the  costs  for  routine 
personal  hygiene  items  and  services  furnished  by  the 
facility. 

"(8)  Federal  minimum  criteria  and  monitoring  for 
preadmission  screening  and  resident  review.— 

"(A)  Minimum  criteria. — The  Secretary  shall  develop,  by 
not  later  than  October  1, 1988,  minimum  criteria  for  States 
to  use  in  making  determinations  under  subsections  (bX3XF) 
and  (eX7XB)  and  in  permitting  individuals  adversely  af- 
fected to  appeal  such  determinations,  and  shall  notify  the 
States  of  such  criteria. 

"(B)  Monitoring  compliance.— The  Secretary  shall 
review,  in  a  sufficient  number  of  cases  to  allow  reasonable 
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inferences,  each  State's  compiiance  with  the  requirements 
of  subsection  (eX7XCXii)  (relating  to  discharge  and  place- 
ment for  active  treatment  of  certain  residents). 
"(9)     Criteria  for  monitoring  state  waivers.— The  Sec- 
retary shall  develop,  by  not  later  than  October  1,  1988,  criteria 
and  procedures  for  monitoring  State  performances  in  granting 
waivers  pursuant  to  subsection  (bX4XCXii).". 
(b)  Incorporating  Requirements  into  State  Plan.— 

(1)  In  general.— Section  1902(a)  of  such  Act  (42  U.S.C. 
1396a(a))  is  amended— 

(A)  in  paragraph  (13XA),  by  inserting  "which,  in  the  case 
of  nursing  facilities,  take  into  account  the  costs  of  comply- 
ing with  subsections  (b)  (other  than  paragraph  (3XF) 
thereof),  (c),  and  (d)  of  section  1919  and  provide  (in  the  case 
of  a  nursing  facility  with  a  waiver  under  section 
1919(bX4XCXii))  for  an  appropriate  reduction  to  take  into 
account  the  lower  costs  (if  any)  of  the  facility  for  nursing 
care,"  after  "State"  the  second  place  it  appears;  and 

(B)  by  amending  paragraph  (28)  to  read  as  follows: 
"(28)  provide— 

"(A)  that  any  nursing  facility  receiving  payments  under 
such  plan  must  satisfy  all  the  requirements  of  subsections 
(b)  through  (d)  of  section  1919  as  they  apply  to  such 
facilities; 

"(B)  for  including  in  'nursing  facility  services*  at  least  the 
items  and  services  specified  (or  deemed  to  be  specified)  by 
the  Secretary  under  section  1919(fX7)  and  making  available 
upon  request  a  description  of  the  items  and  services  so 
included; 

"(C)  for  procedures  to  make  available  to  the  public  the 
data  and  methodology  used  in  establishing  payment  rates 
for  nursing  facilities  under  this  title;  and 

"(D)  for  compliance  (by  the  date  specified  in  the  respec- 
tive sections)  with  the  requirements  of— 

"(i)  section  1919(0  (relating  to  implementation  of 
nursing  facility  requirements,  including  paragraph 
(6XB),  relating  to  specification  of  resident  assessment 
instrument); 

"(ii)  section  1919(g)  (relating  to  responsibility  for 
survey  and  certification  of  nursing  facilities);  and 

"(iii)  sections  1919(hX2XB)  and  1919(hX2XD)  (relating 
to  establishment  and  application  of  remedies);". 

(2)  State  plan  amendment  required. — A  plan  of  a  State    42  use  I396a 
under  title  XIX  of  the  Social  Security  Act  shall  not  be  consid-  "o^e 

ered  to  have  met  the  requirement  of  section  1902(aX13XA)  of  the 
Social  Security  Act  (as  amended  by  paragraph  (IX A)  of  this 
subsection),  as  of  the  first  day  of  a  Federal  fiscal  year  (beginning 
on  or  after  October  1,  1990),  unless  the  State  has  submitted  to 
the  Secretary  of  Health  and  Human  Services,  as  of  April  1 
before  the  fiscal  year,  an  amendment  to  such  State  plan  to 
provide  for  an  appropriate  adjustment  in  payment  amounts  for 
nursing  facility  services  furnished  during  the  Federal  fiscal 
year.  The  Secretary  shall,  not  later  than  September  30  before 
the  fiscal  year  concerned,  review  each  such  plan  amendment  for 
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compliance  with  such  requirement  and  by  such  date  shall  ap- 
prove or  disapprove  each  such  amendment.  If  the  Secretary 
disapproves  such  an  amendment,  the  State  shall  immediately 
submit  a  revised  amendment  which  meets  such  requirement. 
The  absence  of  approval  of  such  a  plan  amendment  does  not 
relieve  the  State  or  any  nursing  facility  of  any  obligation  or 
requirement  under  title  XIX  of  the  Social  Security  Act  (as 
amended  by  this  Act). 
Reports.  (c)  EVALUATION.— The  Secretary  of  Health  and  Human  Services 

42  use  I396r  shall  evaluate,  and  report  to  Congress  by  not  later  than  January  1, 
1993,  on  the  implementation  of  the  resident  assessment  process  for 
residents  of  nursing  facilities  under  the  amendments  made  by  this 
section. 

(d)  Funding.— 

(1)  In  general.— Section  1903(aX2)  of  such  Act  (42  U.S.C. 
1396b(aX2))  is  amended— 

(A)  by  inserting  "(A)"  after  "(2)",  and 

(B)  by  adding  at  the  end  the  following  new  subpara- 
graphs: 

"(B)  notwithstanding  paragraph  (1)  or  subparagraph  (A),  with 
respect  to  amounts  expended  for  nursing  aide  training  and 
competency  evaluation  programs,  and  competency  evaluation 
programs,  described  in  section  1919(eXl),  regardless  of  whether 
the  programs  are  provided  in  or  outside  nursing  facilities  or  of 
the  skill  of  the  personnel  involved  in  such  programs,  an  amount 
equal  to  50  percent  of  so  much  of  the  sums  expended  during 
such  quarter  (as  found  necessary  by  the  Secretary  for  the  proper 
and  efficient  administration  of  the  State  plan)  as  are  attrib- 
utable to  such  programs;  plus 

"(C)  an  amount  equal  to  75  percent  of  so  much  of  the  sums 
expended  during  such  quarter  (as  found  necessary  by  the  Sec- 
retary for  the  proper  and  efficient  administration  of  the  State 
plan)  as  are  attributable  to  preadmission  screening  and  resident 
review  activities  conducted  by  the  State  under  section  1919(eX7); 
plus". 

42  use  1396b  (2)  ENHANCED  FUNDING  FOR  NURSE  AIDE  TRAINING.— For  Cal- 

endar  quarters  during  fiscal  years  1988  and  1989,  with  respect 
to  payment  under  section  1903(aX2XB)  of  the  Social  Security  Act 
to  a  State  for  additional  amounts  expended  by  the  State  under 
its  plan  approved  under  title  XIX  of  such  Act  for  nursing  aide 
training  and  competency  evaluation  programs,  and  competency 
evaluation  programs,  described  in  section  1919(eXl)  of  such  title, 
any  reference  to  "50  percent"  is  deemed  a  reference  to  the  sum 
of  the  Federal  medical  assistance  percentage  (determined  under 
section  1905(b)  of  such  Act)  plus  25  percentage  points,  but  not  to 
exceed  90  percent. 

(e)  Revision  of  Previous  Definitions. — Section  1905  of  such  Act 
(42  U.S.C.  1396d)  is  amended— 

(1)  by  amending  subsection  (c)  to  read  as  follows: 

"(c)  For  definition  of  the  term  'nursing  facility',  see  section 
1919(a)."; 

(2)  in  subsection  (d) — 

(A)  by  striking  "intermediate  care  facility  services"  and 
inserting  "intermediate  care  facility  for  the  mentally  re- 
tarded". 

(B)  by  striking  "may  include  services  in  a  public"  and 
inserting  "means  an", 
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(C)  in  paragraph  (3),  by  inserting  "in  the  case  of  a  public 
institution,"  after  "(3)"; 

(3)  in  subsection  (f),  by  striking  "skilled"  each  place  it 
appears;  and 

(4)  by  striking  subsection  (i). 

(f)  Making  Coverage  of  Nursing  Facility  Services  Mandatory 
FOR  Adults— Section  1905(aK4KA)  of  such  Act  (42  U.S.C. 
1396d(aX4XA))  is  amended  by  striking  "skilled". 

(g)  Elimination  of  Payment  Differential. — Section  1903  of  such 
Act  (42  U.S.C.  1396b)  is  amended— 

(1)  by  striking  subsection  (h),  and 

(2)  in  subsection  (aXD,  by  striking  ",  (h),  and"  and  inserting 
"and". 

(h)  Clarifying  Terminology.— (1)  Section  1902(aX10)  of  such  Act 
(42  U.S.C.  1396a(aX10))  is  amended— 

(A)  in  subparagraph  (AXiiXVI),  by  striking  "skilled"  and  by 
inserting  "for  the  mentally  retarded"  after  "intermediate  care 
facility"; 

(B)  in  subparagraph  (CXiv),  by  striking  "intermediate  care 
facility  services"  and  inserting  "in  an  intermediate  care  facil- 
ity"; and 

(C)  in  subparagraph  (D),  by  striking  "skilled". 

(2)  Section  1902(aX13)  of  such  Act  (42  U.S.C.  1396a(aX13))  is 
amended — 

(A)  in  subparagraph  (A),  by  striking  ",  skilled  nursing  facility, 
and  intermediate  care  facility  services"  and  inserting  "services, 
nursing  facility  services,  and  services  in  an  intermediate  care 
facility  for  the  mentally  retarded"; 

(B)  in  subparagraph  (A),  by  striking  ",  skilled  nursing  facility, 
and  intermediate  care  facility  and"  and  inserting  "nursing 
facility,  and  intermediate  care  facility  for  the  mentally  retarded 
and"; 

(C)  in  subparagraph  (C),  by  striking  "skilled  nursing  facilities 
and  intermediate  care  facilities"  and  inserting  "nursing  facili- 
ties"; and 

(D)  in  subparagraph  (D)— 

(i)  by  striking  "skilled  nursing  facility  or  intermediate 
care  facility"  and  inserting  "nursing  facility",  and 

(ii)  by  striking  "skilled  nursing  facility  services  or  inter- 
mediate care  facility  services"  and  inserting  "nursing  facil- 
ity services". 

(3)  Section  1902(aX30XB)  of  such  Act  (42  U.S.C.  1396a(aX30XB))  is 
amended  by  striking  "skilled  nursing  facility,  intermediate  care 
facility,"  each  place  it  appears  and  inserting  "intermediate  care 
facility  for  the  mentally  retarded,". 

(4)  Section  1902(eX3XBXi)  of  such  Act  (42  U.S.C.  1396a(eX3XBXi))  is 
amended  by  striking  "skilled  nursing  facility,  or  intermediate  care 
facility"  and  inserting  "nursing  facility,  or  intermediate  care  facil- 
ity for  the  mentally  retarded". 

(5)  Section  1902(eX9)  of  such  Act  (42  U.S.C.  1396a(eX9))  is 
amended — 

(A)  in  subparagraph  (AXiii),  by  striking  "skilled  nursing  facil- 
ity, or  intermediate  care  facility,"  and  inserting  "nursing  facil 
ity,  or  intermediate  care  facility  for  the  mentally  retarded"  and 
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(B)  in  subparagraph  (B),  by  striking  "skilled  nursing  facilities, 
or  intermediate  care  facilities"  and  inserting  "nursing  facilities, 
or  intermediate  care  facilities  for  the  mentally  retarded". 

(6)  Section  1905(a)  of  such  Act  (42  U.S.C.  1396d(a))  is  amended— 

(A)  in  paragraph  (5),  by  striking  "skilled", 

(B)  in  paragraph  (14),  by  striking  ",  skilled  nursing  facility 
services,  and  intermediate  care  facility  services"  and  inserting 
"and  nursing  facility  services",  and 

(C)  in  paragraph  (15),  by  striking  "intermediate  care  facility 
services  (other  than  such  services"  and  inserting  "services  in  an 
intermediate  care  facility  for  the  mentally  retarded  (other 
than". 

(7)  Section  1128B  of  such  Act  (42  U.S.C.  1320a-7b)  is  amended— 

(A)  in  subsection  (c),  by  striking  "intermediate  care  facility" 
and  inserting  "nursing  facility,  intermediate  care  facility  for 
the  mentally  retarded",  and 

(B)  in  subsection  (dX2XA),  by  striking  "skilled  nursing  facility, 
or  intermediate  care  facility"  and  inserting  "nursing  facility,  or 
intermediate  care  facility  for  the  mentally  retarded' . 

(8)  Section  1911  of  such  Act  (42  U.S.C.  1396j)  is  amended  by 
striking  ",  intermediate  care  facility,  or  skilled  nursing  facility ' 
each  place  it  appears  and  inserting  "or  nursing  facility". 

(9)  Section  1913  of  such  Act  (42  U.S.C.  13961)  is  amended— 

(A)  in  the  heading,  by  striking  "skilled  nursing  and  inter- 
mediate CARE  services"  and  inserting  "nursing  faciuty  serv- 
ices"; 

(B)  in  subsection  (a) — 

(i)  by  striking  "skilled  nursing  facility  services  and  inter- 
mediate care  facility  services"  and  inserting  "nursing  facil- 
ity services",  and 

(ii)  by  inserting  before  the  period  at  the  end  the  following: 
"and  which,  with  respect  to  the  provision  of  such  services, 
meets  the  requirements  of  subsections  (b)  through  (d)  of 
section  1919"; 

(C)  in  subsection  (bXl) — 

(i)  by  striking  "skilled  nursing  or  intermediate  care  facil- 
ity services"  and  inserting  "nursing  facility  services",  and 

(ii)  by  striking  "skilled  nursing  and  intermediate  care 
facilities"  and  inserting  "nursing  facilities";  and 

(D)  in  subsection  (bX3),  by  striking  "skilled  nursing  or  inter- 
mediate care  facility  services"  and  inserting  "nursing  facility 
services". 

(10)  Section  1915(c)  of  such  Act  (42  U.S.C.  1396n(c))  is  amended— 

(A)  in  paragraph  (1),  by  striking  "skilled  nursing  facility  or 
intermediate  care  facility"  and  inserting  "nursing  facility  or 
intermediate  care  facility  for  the  mentally  retarded' ; 

(B)  in  paragraph  (2XBXi),  by  striking  ",  skilled  nursing  facil- 
ity, or  intermediate  care  facility  services"  and  inserting  "serv- 
ices, nursing  facility  services,  or  services  in  an  intermediate 
care  facility  for  the  mentally  retarded"; 

(C)  in  paragraph  (2XB),  by  striking  "need"  and  all  that  follows 
up  to  the  semicolon  and  inserting  "need  for  inpatient  hospital 
services,  nursing  facility  services,  or  services  in  an  intermediate 
care  facility  for  the  mentally  retarded"; 

(D)  in  paragraph  (2XC),  by  striking  "or  skilled  nursing  facility 
or  intermediate  care  facility"  and  inserting  ",  nursing  facility, 
or  intermediate  care  facility  for  the  mentally  retarded' ; 
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(E)  in  paragraph  (2XC),  by  striking  "or  skilled  nursing  facility 
or  intermediate  care  facility  services"  and  inserting  nursing 
facility  services,  or  services  in  an  intermediate  care  facility  for 
the  mentally  retarded"; 

(F)  in  paragraph  (5),  by  striking  "skilled  nursing  facility  or 
intermediate  care  facility"  and  inserting  "nursing  facility  or 
intermediate  care  facility  for  the  mentally  retarded";  and 

(G)  in  paragraph  (7),  by  striking  "or  in  skilled  nursing  or 
intermediate  care  facilities"  and  inserting  ",  nursing  facilities, 
or  intermediate  care  facilities  for  the  mentally  retarded". 

(11)  Section  1916  of  such  Act  (42  U.S.C.  1396m)  is  amended,  in  42USCl396o. 
subsections  (aX2XC)  and  (bX2XC),  by  striking  "skilled  nursing  facil- 
ity, intermediate  care  facility"  and  inserting  "nursing  facility,  inter- 
mediate care  facility  for  the  mentally  retarded". 

(12)  Section  1917  of  such  Act  (42  U.S.C.  1396p),  as  amended  by  this 
title,  is  further  amended — 

(A)  in  subsections  (aXlXBXi)  and  (cX2XBXi),  by  striking 
"skilled  nursing  facility,  intermediate  care  facility"  and  insert- 
ing "nursing  facility,  intermediate  care  facility  for  the  mentally 
retarded",  and 

(B)  in  subsection  (cX3XA),  by  striking  "skilled". 

(i)  Utiuzation  Review.— Section  1903(iX4)  of  such  Act  (42  U.S.C. 
1396b(iX4))  is  amended  by  striking  "or  skilled  nursing  facility"  each 
place  it  appears. 

(j)  Technical  Assistance.— The  Secretary  of  Health  and  Human   42  use  I396a 
Services  shall,  upon  request  by  a  State,  furnish  technical  assistance 
with  respect  to  the  development  and  implementation  of  reimburse- 
ment methods  for  nursing  facilities  that  take  into  account  the  case 
mix  of  residents  in  the  different  facilities. 

(k)  Report  on  Staffing  Requirements.— The  Secretary  of  Health  42  use  I396r 
and  Human  Services  shall  report  to  CJongress,  by  not  later  than 
January  1,  1993,  on  the  progress  made  in  implementing  the  nursing 
facility  staffing  requirements  of  subparagraph  (C)  of  section 
1919(bX4)  of  the  Social  Security  Act  (as  amended  by  subsection  (a)  of 
this  section),  including  the  number  and  types  of  waivers  approved 
under  subparagraph  (CXii)  of  such  section  and  the  number  of  facili- 
ties which  have  received  waivers. 

(1)  Conforming  Amendment. — Section  9516(c)  of  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of  1985  is  amended  by  striking   42  use  l396r-3 
"section  1919"  and  inserting  "section  1922".  note. 

SEC.  4212.  SURVEY  AND  CERTIFICATION  PROCESS. 

(a)  In  General. — Section  1919  of  the  Social  Security  Act,  as 
inserted  by  section  4211,  is  amended  by  adding  at  the  end  the 
following  new  subsection: 
"(g)  Survey  and  Certification  Process.— 
"(1)  State  and  federal  responsibility. — 

"(A)  In  general.— Under  each  State  plan  under  this  title, 
the  State  shall  be  responsible  for  certifying,  in  accordance 
with  surveys  conducted  under  paragraph  (2),  the  compli- 
ance of  nursing  facilities  (other  than  facilities  of  the  State) 
with  the  requirements  of  subsections  (b),  (c),  and  (d).  The 
Secretary  shall  be  responsible  for  certifying,  in  accordance 
with  surveys  conducted  under  paragraph  (2),  the  compli- 
ance of  State  nursing  facilities  with  the  requirements  of 
such  subsections. 
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"(B)  Educational  program.— Each  State  shall  conduct 
periodic  educational  programs  for  the  staff  and  residents 
(and  their  representatives)  of  nursing  facilities  in  order  to 
present  current  regulations,  procedures,  and  policies  under 
this  section. 

"(C)  Investigation  of  allegations  of  resident  neglect 

AND  abuse  and  MISAPPROPRIATION  OF  RESIDENT  PROPERTY.— 

The  State  shall  provide,  through  the  agency  responsible  for 
surveys  and  certification  of  nursing  facilities  under  this 
subsection,  for  a  process  for  the  receipt,  review,  and  inves- 
tigation of  allegations  of  neglect  and  abuse  and  misappro> 
priation  of  resident  property  by  a  nurse  aide  of  a  resident  in 
a  nursing  facility.  If  the  State  finds,  after  notice  to  the 
nurse  aide  involved  and  a  reasonable  opportunity  for  a 
hearing  for  the  nurse  aide  to  rebut  allegations,  that  a  nurse 
aide  whose  name  is  contained  in  a  nurse  aide  registry  has 
neglected  or  abused  a  resident  or  misappropriated  resident 
property  in  a  facility,  the  State  shall  notify  the  nurse  aide 
and  the  registry  of  such  finding. 

"(D)  (Construction.— The  failure  of  the  Secretary  to 
establish  standards  under  subsection  (f)  shall  not  relieve  a 
State  of  its  responsibility  under  this  subsection. 
"(2)  Surveys.— 

"(A)  Annual  standard  survey.— 

"(i)  In  general.— Each  nursing  facility  shall  be  sub- 
ject to  a  standard  survey,  to  be  conducted  without 
any  prior  notice  to  the  facility.  Any  individual  who 
notifies  (or  causes  to  be  notified)  a  nursing  facility  of 
the  time  or  date  on  which  such  a  survey  is  scheduled  to 
be  conducted  is  subject  to  a  civil  money  penalty  of  not 
to  exceed  $2,000.  The  Secretary  shall  provide  for  im- 
position of  civil  money  penalties  under  this  clause  in  a 
manner  similar  to  that  for  the  imposition  of  civil 
money  penalties  under  section  1128A.  The  Secretary 
shall  review  each  State's  procedures  for  scheduling  and 
conduct  of  standard  surveys  to  assure  that  the  State 
has  taken  all  reasonable  steps  to  avoid  giving  notice  of 
such  a  survey  through  the  scheduling  procedures  and 
the  conduct  of  the  surveys  themselves. 

"(ii)  (Intents.— Each  standard  survey  shall  include, 
for  a  case-mix  stratified  sample  of  residents — 

"(I)  a  survey  of  the  quality  of  care  furnished,  as 
measured  by  indicators  of  medical,  nursing,  and 
rehabilitative  care,  dietary  and  nutrition  services, 
activities  and  social  participation,  and  sanitation, 
infection  control,  and  the  physical  environment, 
"(II)  written  plans  of  care  provided  under  subsec- 
tion (bX2)  and  an  audit  of  the  residents'  assess- 
ments under  subsection  (bK3)  to  determine  the  ac- 
curacy of  such  assessments  and  the  adequacy  of 
such  plans  of  care,  and 

"(III)  a  review  of  compliance  with  residents' 
rights  under  subsection  (c). 
"(iii)  Frequency.— 
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"(I)  In  general.— Each  nursing  facility  shall  be 
subject  to  a  standard  survey  not  later  than  15 
months  after  the  date  of  the  previous  standard 
survey  conducted  under  this  subparagraph.  The 
statewide average  interval  between  standard 
surveys  of  a  nursing  facility  shall  not  exceed  12 
months. 

"(II)  Special  surveys.— If  not  otherwise  con- 
ducted under  subclause  (I),  a  standard  survey  (or 
an  abbreviated  standard  survey)  may  be  conducted 
within  2  months  of  any  change  of  ownership, 
administration,  management  of  a  nursing  facility, 
or  director  of  nursing  in  order  to  determine 
whether  the  change  has  resulted  in  any  decline  in 
the  quality  of  care  furnished  in  the  facility. 
"(B)  Extended  surveys.— 

"(i)  In  general.— Each  nursing  facility  which  is 
found,  under  a  standard  survey,  to  have  provided  sub- 
standard quality  of  care  shall  be  subject  to  an  extended 
survev.  Any  other  facility  may,  at  the  Secretary's  or 
States  discretion,  be  subject  to  such  an  extended 
survey  (or  a  partial  extended  survey). 

"(ii)  Timing.— The  extended  survey  shall  be  con- 
ducted immediately  after  the  standard  survey  (or,  if  not 
practical,  not  later  than  2  weeks  after  the  date  of 
completion  of  the  standard  survey). 

"(iii)  Contents. — In  such  an  extended  survey,  the 
survey  team  shall  review  and  identify  the  policies  and 
procedures  which  produced  such  substandard  quality  of 
care  and  shall  determine  whether  the  facility  has  com- 
plied with  all  the  requirements  described  in  subsections 
(b),  (c),  and  (d).  Such  review  shall  include  an  expansion 
of  the  size  of  the  sample  of  residents'  assessments 
reviewed  and  a  review  of  the  staffing,  of  in-service 
training,  and,  if  appropriate,  of  contracts  with  consult- 
ants. 

"(iv)  Construction.— Nothing  in  this  paragraph 
shall  be  construed  as  requiring  an  extended  or  partial 
extended  survey  as  a  prerequisite  to  imposing  a  sanc- 
tion against  a  facility  under  subsection  (h)  on  the  basis 
of  fmdings  in  a  standard  survey. 
"(C)  Survey  protocol.— Standard  and  extended  surveys 
shall  be  conducted — 

"(i)  based  upon  a  protocol  which  the  Secretary  has 
developed,  tested,  and  validated  by  not  later  than  Janu- 
ary 1, 1990,  and 

"(ii)  by  individuals,  of  a  survey  team,  who  meet  such 
minimum  qualifications  as  the  Secretary  establishes  by 
not  later  than  such  date. 
The  failure  of  the  Secretary  to  develop,  test,  or  validate 
such  protocols  or  to  establish  such  minimum  qualifications 
shall  not  relieve  any  State  of  its  responsibility  (or  the 
Secretary  of  the  Secretary's  responsibility)  to  conduct  sur- 
veys under  this  subsection. 
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"(D)  Consistency  of  surveys.— Each  State  shall  imple- 
ment programs  to  measure  and  reduce  inconsistency  in  the 
application  of  survey  results  among  surveyors. 
"(E)  Survey  teams.— 

"(i)  In  general.— Surveys  under  this  subsection  shall 
be  conducted  by  a  multidisciplinary  team  of  profes- 
sionals (including  a  registered  professional  nurse). 

"(ii)  Prohibition  of  confucts  of  interest.— A  State 
may  not  use  as  a  member  of  a  survey  team  under  this 
subsection  an  individual  who  is  serving  (or  has  served 
within  the  previous  2  years)  as  a  member  of  the  staff  of, 
or  as  a  consultant  to,  the  facility  surveyed  respecting 
compliance  with  the  requirements  of  subsections  (b),  (c), 
and  (d),  or  who  has  a  personal  or  familial  financial 
interest  in  the  facility  being  surveyed. 

"(iii)  Training.— The  Secretary  shall  provide  for  the 
comprehensive  training  of  State  and  Federal  surveyors 
in  the  conduct  of  standard  and  extended  surveys  under 
this  subsection,  including  the  auditing  of  resident 
assessments  and  plans  of  care.  No  individual  shall 
serve  as  a  member  of  a  survey  team  unless  the  individ- 
ual has  successfully  completed  a  training  and  testing 
program  in  survey  and  certification  techniques  that 
has  been  approved  by  the  Secretary. 
"(3)  Vaudation  surveys. — 

"(A)  In  general. — The  Secretary  shall  conduct  onsite 
surveys  of  a  representative  sample  of  nursing  facilities  in 
each  State,  within  2  months  of  the  date  of  surveys  con- 
ducted under  paragraph  (2)  by  the  State,  in  a  sufficient 
number  to  allow  inferences  about  the  adequacies  of  each 
State's  surveys  conducted  under  paragraph  (2).  In  conduct- 
ing such  surveys,  the  Secretary  shall  use  the  same  survey 
protocols  as  the  State  is  required  to  use  under  paragraph 
(2).  If  the  State  has  determined  that  an  individual  nursing 
facility  meets  the  requirements  of  subsections  (b),  (c),  and 
(d),  but  the  Secretary  determines  that  the  facility  does  not 
meet  such  requirements,  the  Secretary's  determination  as 
to  the  facility  s  noncompliance  with  such  requirements  is 
binding  and  supersedes  that  of  the  State  survey. 

"(B)  Scope.— With  respect  to  each  State,  the  Secretary 
shall  conduct  surveys  under  subparagraph  (A)  each  year 
with  respect  to  at  least  5  percent  of  the  number  of  nursing 
facilities  surveyed  by  the  State  in  the  year,  but  in  no  case 
less  than  5  nursing  facilities  in  the  State. 

"(C)  Reduction  in  administrative  costs  for  sub- 
standard  PERFORMANCE. — If  the  Secretary  finds,  on  the 
basis  of  such  surveys,  that  a  State  has  failed  to  perform 
surveys  as  required  under  paragraph  (2)  or  that  a  State's 
survey  and  certification  performance  otherwise  is  not  ade- 
quate, the  Secretary  may  provide  for  the  training  of  survey 
teams  in  the  State  and  shall  provide  for  a  reduction  of  the 
payment  otherwise  made  to  the  State  under  section 
1903(aX2XD)  with  respect  to  a  quarter  equal  to  33  percent 
multiplied  by  a  fraction,  the  denominator  of  which  is  equal 
to  the  total  number  of  residents  in  nursing  facilities  sur- 
veyed by  the  Secretary  that  quarter  and  the  numerator  of 
which  is  equal  to  the  total  number  of  residents  in  nursing 
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facilities  which  were  found  pursuant  to  such  surveys  to  be 
not  in  compliance  with  any  of  the  requirements  of  subsec- 
tions (b),  (c),  and  (d).  A  State  that  is  dissatisfied  with  the 
Secretary's  fmdings  under  this  subparagraph  may  obtain 
reconsideration  and  review  of  the  findings  under  section 
1116  in  the  same  manner  as  a  State  may  seek  reconsider- 
ation and  review  under  that  section  of  the  Secretary's 
determination  under  section  1116(aXl). 

"(C)  Special  surveys  of  compuance.— Where  the  Sec- 
retary has  reason  to  question  the  compliance  of  a  nursing 
facility  with  any  of  the  requirements  of  subsections  (b),  (c), 
and  (d),  the  Secretary  may  conduct  a  survey  of  the  facility 
and,  on  that  basis,  make  independent  and  binding  deter- 
minations concerning  the  extent  to  which  the  nursing  facil- 
ity meets  such  requirements. 
"(4)  Investigation  of  complaints  and  monitoring  nursing 
FACILITY  compuance. — Each  State  shall  maintain  procedures 
and  adequate  staff  to — 

"(A)  investigate  complaints  of  violations  of  requirements 
by  nursing  facilities,  and 

"(B)  monitor,  on-site,  on  a  regular,  as  needed  basis,  a 
nursing  facility's  compliance  with  the  requirements  of 
subsections  (b),  (c),  and  (d),  if— 

"(i)  the  facility  has  been  found  not  to  be  in  compli- 
ance with  such  requirements  and  is  in  the  process  of 
correcting  deficiencies  to  achieve  such  compliance; 

"(ii)  the  facility  was  previously  found  not  to  be  in 
compliance  with  such  requirements,  has  corrected  defi- 
ciencies to  achieve  such  compliance,  and  verification  of 
continued  compliance  is  indicated;  or 

"(iii)  the  State  has  reason  to  question  the  compliance 
of  the  facility  with  such  requirements. 
A  State  may  maintain  and  utilize  a  specialized  team  (including 
an  attorney,  an  auditor,  and  appropriate  health  care  profes- 
sionals) for  the  purpose  of  identifying,  surveying,  gathering  and 
preserving  evidence,  and  carrying  out  appropriate  enforcement 
actions  against  chronically  substandard  nursing  facilities. 
"(5)  Disclosure  of  results  of  inspections  and  activities.— 
"(A)  PuBUC  INFORMATION.— Each  State,  and  the  Sec- 
retary, shall  make  available  to  the  public— 

"(i)  information  respecting  all  surveys  and  certifi- 
cations made  respecting  nursing  facilities,  including 
statements  of  deficiencies  and  plans  of  correction, 

"(ii)  copies  of  cost  reports  of  such  facilities  filed  under 
this  title  or  under  title  XVIII, 

"(iii)  copies  of  statements  of  ownership  under  section 
1124,  and 

"(iv)  information  disclosed  under  section  1126. 
"(B)  Notice  to  ombudsman. —  Each  State  shall  notify  the 
State  long-term  care  ombudsman  (established  under  section 
307(aX12)  of  the  Older  Americans  Act  of  1965)  of  the  State's 
findings  of  noncompliance  with  any  of  the  requirements  of 
subsections  (b),  (c),  and  (d),  with  respect  to  a  nursing  facility 
in  the  State. 

"(C)  Notice  to  physicians  and  nursing  facility 
ADMINISTRATOR  ucENSiNG  BOARD.- If  a  State  finds  that  a 
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nursing  facility  has  provided  substandard  quality  of  care, 
the  State  shall  notify — 

"(i)  the  attending  physician  of  each  resident  with 
respect  to  which  such  finding  is  made,  and 

'  (ii)  any  State  board  responsible  for  the  licensing  of 
the  nursing  facility  administrator  of  the  facility. 
"(D)  Access  to  fraud  control  units.— Each  State  shall 
provide  its  State  medicaid  fraud  and  abuse  control  unit 
(established  under  section  1903(q))  with  access  to  all 
information  of  the  State  agency  responsible  for  surveys  and 
certifications  under  this  subsection. '. 

(b)  Posting  Survey  Results.— Section  1864(a)  of  such  Act  (42 
U.S.C.  1395aa(a))  is  amended  by  inserting,  after  "readily  available 
form  and  place"  in  the  fifth  sentence,  the  following:  and  require 
(in  the  case  of  skilled  nursing  facilities)  the  posting  in  a  place  readily 
accessible  to  patients  (and  patients'  representatives),". 

(c)  Increasing  Matching  Percentage  for  Nursing  Home 
Survey  and  Certification  AcnvrriES.— (1)  Section  1903(aX2)  of 
such  Act  (42  U.S.C.  1396b(aX2)),  as  amended  by  this  title,  is  further 
amended  bv  adding  at  the  end  the  following  new  subparagraph: 

"(D)  for  each  calendar  quarter  during — 

"(i)  fiscal  year  1991,  an  amount  equal  to  90  percent, 
"(ii)  fiscal  year  1992,  an  amount  equal  to  85  percent, 
"(iii)  fiscal  year  1993,  an  amount  equal  to  80  percent,  and 
"(iv)  fiscal  year  1994  and  thereafter,  an  amount  equal  to 
75  percent, 

of  so  much  of  the  sums  expended  during  such  quarter  (as  found 
necessary  by  the  Secretary  for  the  proper  and  efficient  adminis- 
tration of  the  State  plan)  as  are  attributable  to  State  activities 
under  section  1919(g);  plus". 
(2)  Section  1903(r)  of  such  Act  (42  U.S.C.  1396b(r))  is  amended  by 
striking  "paragraphs  (2)"  each  place  it  appears  and  inserting  "para- 
graphs (2XA)". 

42  use  1396b  (3)  For  purposes  of  section  1903(a)  of  the  Social  Security  Act, 
note.  proper  expenses  incurred  by  a  State  for  medical  review  by  independ- 

ent professionals  of  the  care  provided  to  residents  of  nursing  facili- 
ties who  are  entitled  to  medical  assistance  under  title  XIX  of  such 
Act  shall  be  reimbursable  as  expenses  necessary  for  the  proper  and 
efficient  administration  of  the  State  plan  under  that  title. 

(d)  Revision  of  Penalty  Provisions.— (1)  Section  1903(g)  of  such 
Act  (42  U.S.C.  1396b(g))  is  amended— 

(A)  in  paragraph  (1) — 

(i)  by  striking  "or  intermediate  care  facility  services"  the 
first  place  it  appears  and  inserting  "or  services  in  an 
intermediate  care  facility  for  the  mentally  retarded", 

(ii)  by  striking  ",  skilled  nursing  facility  services  for  30 
days,", 

(iii)  by  striking  ",  skilled  nursing  facility  services,  or 
intermediate  care  facility  services"  and  inserting  "or  serv- 
ices in  an  intermediate  care  facility  for  the  mentally 
retarded", 

(iv)  by  striking  ",  skilled  nursing  facilities,  and  intermedi- 
ate care  facilities"  and  inserting  "and  intermediate  care 
facilities  for  the  mentally  retarded"; 

(B)  in  paragraph  (4XB),  by  striking  ",  skilled  nursing  facilities, 
and  intermediate  care  facilities"  and  inserting  "and  intermedi- 
ate care  facilities  for  the  mentally  retarded"; 
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(C)  in  paragraph  (6) — 

(i)  by  striking  subparagraph  (B), 

(ii)  m  subparagraph  (C),  by  striking  "intermediate  care 
facility  services"  and  inserting  "services  in  an  intermediate 
care  facility  for  the  mentally  retarded",  and 

(iii)  by  redesignating  subparagraphs  (C)  and  (D)  as  sub- 
paragraphs (B)  and  (C),  respectively;  and 

(D)  by  striking  paragraph  (7). 

(2)  Section  1902(aX31)  of  such  Act  (42  U.S.C.  1396a(aX31))  is 
amended— 

(A)  in  the  matter  before  subparagraph  (A),  by  striking  "skilled 
nursing  facility  services"  and  all  that  follows  through  "where" 
and  inserting  services  in  an  intermediate  care  facility  for  the 
mentally  retarded  (where",  and 

(B)  in  subparagraph  (B),  by  striking  "skilled  nursing  or  inter- 
mediate care  facility"  and  inserting  intermediate  care  facility 
for  the  mentally  retarded". 

(3)  Section  1902(aX33XB)  of  such  Act  (42  U.S.C.  1396a(aX33XB))  is 
amended  by  inserting  ",  except  as  provided  in  section  1919(d),"  after 
"(B)  that". 

(4)  The  amendments  made  by  this  subsection  shall  not  apply  to  a  Effective  date. 
State  until  such  date  (not  earlier  than  October  1,  1990)  as  of  which  42  use  I396a 
the  Secretary  determines  that— 

(A)  the  State  has  specified  the  resident  assessment  in- 
strument under  section  1919(eX5)  of  the  Social  Security  Act,  and 

(B)  the  State  has  begun  conducting  surveys  under  section 
1919(gX2)ofsuch  Act. 

(e)   Miscellaneous   CJonforming  Amendments.— (1)  Section 
1902(aX44)  of  such  Act  (42  U.S.C.  1396a(aX44))  is  amended— 

(A)  in  the  matter  before  subparagraph  (A),  by  striking  "skilled 
nursing  facility  services,  intermediate  care  facility  services" 
and  inserting  "services  in  an  intermediate  care  facility  for  the 
mentally  retarded",  and 

(B)  in  subparagraph  (A),  by  striking  "that  are  intermediate 
care  facility  services  in  an  institution  for  the  mentally  re- 
tarded" and  inserting  "that  are  services  in  an  intermediate  care 
facility  for  the  mentally  retarded". 

(2)  Section  1903(aX7)  of  such  Act  (42  U.S.C.  1396b(aX7))  is  amended 
by  inserting  "subject  to  section  1919(gX3XB),"  after  "(7)". 

(3)  Section  1910  of  such  Act  (42  U.S.C.  13961)  is  amended— 

(A)  by  striking  "skilled  nursing  faciuties  and"  in  the 
heading, 

(B)  by  striking  subsection  (a),  and 

(C)  by  redesignating  subsections  (b)  and  (c)  as  subsections  (a) 
and  (b),  respectively. 

(4)  Section  1866(c)  of  such  Act  (42  U.S.C.  1395cc(c))  is  amended  by 
striking  paragraph  (2)  and  by  redesignating  paragraph  (3)  as  para- 
graph (2). 

SEC.  4213.  ENFORCEMENT  PROCESS. 

(a)  In  General.— Section  1919  of  the  Social  Security  Act,  as 
inserted  by  section  4201  and  amended  by  section  4202,  is  further 
amended  by  adding  at  the  end  the  following  new  subsection: 
"(h)  Enforcement  Process.— 

"(1)  In  general.— If  a  State  finds,  on  the  basis  of  a  standard, 
extended,  or  partial  extended  survey  under  subsection  (gX2)  or 
otherwise,  that  a  nursing  facility  no  longer  meets  a  requirement 
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of  subsection  (b),  (c),  or  (d),  and  further  finds  that  the  facility's 
deficiencies — 

"(A)  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  State  shall  take  immediate  action  to  remove 
the  jeopardy  and  correct  the  deficiencies  through  the 
remedy  specified  in  paragraph  (2KAXiii),  or  terminate  the 
facility's  participation  under  the  State  plan  and  may  pro- 
vide, m  addition,  for  one  or  more  of  the  other  remedies 
described  in  paragraph  (2);  or 

"(B)  do  not  immediately  jeopardize  the  health  or  safety  of 
its  residents,  the  State  may— 

"(i)  terminate  the  facility's  participation  under  the 
State  plan, 

"(ii)  provide  for  one  or  more  of  the  remedies  de- 
scribed in  paragraph  (2),  or 
"(iii)  do  both. 

Nothing  in  this  paragraph  shall  be  construed  as  restricting  the 
remedies  available  to  a  State  to  remedy  a  nursing  facility's 
deficiencies.  If  a  State  finds  that  a  nursing  facility  meets  the 
requirements  of  subsections  (b),  (c),  and  (d),  but,  as  of  a  previous 
period,  did  not  meet  such  reauirements,  the  State  may  provide 
for  a  civil  money  penalty  under  paragraph  (2XAXi)  for  the  days 
in  which  it  finds  that  the  facility  was  not  in  compliance  with 
such  requirements. 

Regulations.  "(2)  SPECinED  REMEDIES.— 

"(A)  Listing.— Except  as  provided  in  subparagraph  (BXii), 
each  State  shall  establish  by  law  (whether  statute  or  regula- 
tion) at  least  the  following  remedies: 

"(i)  Denial  of  payment  under  the  State  plan  with 
respect  to  any  individual  admitted  to  the  nursing  facil- 
ity involved  after  such  notice  to  the  public  and  to  the 
facility  as  may  be  provided  for  by  the  State. 

"(ii)  A  civil  money  penalty  assessed  and  collected, 
with  interest,  for  each  day  in  which  the  facility  is  or 
was  out  of  compliance  with  a  requirement  of  subsection 
(b),  (c),  or  (d).  Funds  collected  by  a  State  as  a  result  of 
imposition  of  such  a  penalty  (or  as  a  result  of  the 
imposition  by  the  State  of  a  civil  money  penalty  for 
activities  described  in  subsections  (bXSXBXiiXD, 
(bXSXBXiiXn).  or  (gX2XAXi))  shall  be  applied  to  the 
protection  of  the  health  or  property  of  residents  of 
nursing  facilities  that  the  State  or  the  Secretary  finds 
deficient,  including  payment  for  the  costs  of  relocation 
of  residents  to  other  facilities,  maintenance  of  oper- 
ation of  a  facility  pending  correction  of  deficiencies  or 
closure,  and  reimbursement  of  residents  for  personal 
funds  lost. 

"(iii)  The  appointment  of  temporary  management  to 
oversee  the  operation  of  the  facility  and  to  assure  the 
health  and  safety  of  the  facility  s  residents,  where 
there  is  a  need  for  temporary  management  while — 
"(I)  there  is  an  orderly  closure  of  the  facility,  or 
"(II)  improvements  are  made  in  order  to  bring 
the  facility  into  compliance  with  all  the  require- 
ments of  subsections  (b),  (c),  and  (d). 
The  temporary  management  under  this  clause  shall 
not  be  terminated  undfer  subclause  (II)  until  the  Stete 
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has  determined  that  the  facility  has  the  management 

capability  to  ensure  continued  compliance  with  all  the 

requirements  of  subsections  (b),  (c),  and  (d). 
"(iv)  The  authority,  in  the  case  of  an  emergency,  to 

close  the  facility,  to  transfer  residents  in  that  facility  to 

other  facilities,  or  both. 
The  State  also  shall  specify  criteria,  as  to  when  and  how 
each  of  such  remedies  is  to  be  applied,  the  amounts  of  any 
fines,  and  the  severity  of  each  of  these  remedies,  to  be  used 
in  the  imposition  of  such  remedies.  Such  criteria  shall  be 
designed  so  as  to  minimize  the  time  between  the  identifica- 
tion of  violations  and  final  imposition  of  the  remedies  and 
shall  provide  for  the  imposition  of  incrementally  more 
severe  fines  for  repeated  or  uncorrected  deficiencies.  In 
addition,  the  State  may  provide  for  other  specified  rem- 
edies, such  as  directed  plans  of  correction. 

"(B)  Deadune  and  guidance. — (i)  Except  as  provided  in 
clause  (ii),  as  a  condition  for  approval  of  a  State  plan  for 
calendar  quarters  beginning  on  or  after  October  1,  1989, 
each  State  shall  establish  the  remedies  described  in  clauses 
(i)  through  (iv)  of  subparagraph  (A)  by  not  later  than  Octo- 
ber 1,  1989.  The  Secretary  shall  provide,  through  regula-  Regulations, 
tions  or  otherwise  by  not  later  than  October  1,  1988,  guid- 
ance to  States  in  establishing  such  remedies;  but  the  failure 
of  the  Secretary  to  provide  such  guidance  shall  not  relieve  a 
State  of  the  responsibility  for  establishing  such  remedies. 

"(ii)  A  State  may  establish  alternative  remedies  (other 
than  termination  of  participation)  other  than  those  de- 
scribed in  clauses  (i)  through  (iv)  of  subparagraph  (A),  if  the 
State  demonstrates  to  the  Secretary's  satisfaction  that  the 
alternative  remedies  are  as  effective  in  deterring  non- 
compliance and  correcting  deficiencies  as  those  described  in 
subparagraph  (A). 

"(C)  Assuring  prompt  compuance.— If  a  nursing  facility 
has  not  complied  with  any  of  the  requirements  of  subsec- 
tions (b),  (c),  and  (d),  within  3  months  after  the  date  the 
facility  is  found  to  be  out  of  compliance  with  such  require- 
ments, the  State  shall  impose  the  remedy  described  in 
subparagraph  (AXi)  for  all  individuals  who  are  admitted  to 
the  facility  after  such  date. 

"(D)  Repeated  noncompuance.— In  the  case  of  a  nursing 
facility  which,  on  3  consecutive  standard  surveys  conducted 
under  subsection  (gX2),  has  been  found  to  have  provided 
substandard  quality  of  care,  the  State  shall  (regardless  of 
what  other  remedies  are  provided)— 

"(i)  impose  the  remedy  described  in  subparagraph 

(AXi).  and 

"(ii)  monitor  the  facility  under  subsection  (gX4)(B), 
until  the  facility  has  demonstrated,  to  the  satisfaction  of 
the  State,  that  it  is  in  compliance  with  the  requirements  of 
subsections  (b),  (c),  and  (d),  and  that  it  will  remain  in 
compliance  with  such  requirements. 

"(E)  Funding.— The  reasonable  expenditures  of  a  State  to 
provide  for  temporary  management  and  other  expenses 
associated  with  implementing  the  remedies  described  in 
clauses  (iii)  and  (iv)  of  subparagraph  (A)  shall  be  considered, 
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for  purposes  of  section  1903(aX7),  to  be  necessary  for  the 
proper  and  efficient  administration  of  the  State  plan. 

"(F)  Incentives  for  high  quality  care.— In  addition  to 
the  remedies  specified  in  this  paragraph,  a  State  may  estab- 
lish a  program  to  reward,  through  public  recognition,  incen- 
tive payments,  or  both,  nursing  facilities  that  provide  the 
highest  quality  care  to  residents  who  are  entitled  to  medical 
assistance  under  this  title.  For  purposes  of  section 
1903(aX7),  proper  expenses  incurred  by  a  State  in  carrying 
out  such  a  program  shall  be  considered  to  be  expenses 
necessary  for  the  proper  and  efficient  administration  of  the 
State  plan  under  this  title. 
"(3)  Secretarial  authority.— 

"(A)  For  state  nursing  facilities.- With  respect  to  a 
State  nursing  facility,  the  Secretary  shall  have  the  author- 
ity and  duties  of  a  State  under  this  subsection,  including 
the  authority  to  impose  remedies  described  in  clauses  (i), 
(ii),  and  (iii)  of  paragraph  (2XA). 

"(B)  Other  nursing  facilities.- With  respect  to  any 
other  nursing  facility  in  a  State,  if  the  Secretary  finds  that 
a  nursing  facility  no  longer  meets  a  requirement  of  subsec- 
tion (b),  (c),  (d),  or  (e),  and  further  finds  that  the  facility's 
deficiencies — 

"(i)  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  Secretary  shall  take  immediate  action  to 
remove  the  jeopardy  and  correct  the  deficiencies 
through  the  remedy  specified  in  subparagraph  (CXiii), 
or  terminate  the  facility's  participation  under  the  State 
plan  and  may  provide,  in  addition,  for  one  or  more  of 
the  other  remedies  described  in  subparagraph  (C);  or 
"(ii)  do  not  immediately  jeopardize  the  health  or 
safety  of  its  residents,  the  Secretary  may  impose  any  of 
the  remedies  described  in  subparagraph  (C). 
Nothing  in  this  subparagraph  shall  be  construed  as  restrict- 
ing the  remedies  available  to  the  Secretary  to  remedy  a 
nursing  facility's  deficiencies.  If  the  Secretary  finds  that  a 
nursing  facility  meets  such  requirements  but,  as  of  a  pre- 
vious period,  did  not  meet  such  requirements,  the  Secretary 
may  provide  for  a  civil  money  penalty  under  subparagraph 
(CXii)  for  the  days  on  which  he  finds  that  the  facility  was 
not  in  compliance  with  such  requirements. 

"(C)  Specified  remedies.— The  Secretary  may  take  the 
following  actions  with  respect  to  a  finding  that  a  facility 
has  not  met  an  applicable  requirement: 

"(i)  Denial  of  payment. — The  Secretary  may  deny 
any  further  payments  to  the  State  for  medical  assist- 
ance furnished  by  the  facility  to  all  individuals  in  the 
facility  or  to  individuals  admitted  to  the  facility  after 
the  effective  date  of  the  finding. 

"(ii)  Authority  with  respect  to  civil  money  pen- 
alties.— The  Secretary  may  impose  a  civil  money  pen- 
alty in  an  amount  not  to  exceed  $10,000  for  each  day  of 
noncompliance  and  the  Secretary  shall  impose  and 
collect  such  a  penalty  in  the  same  manner  as  civil 
money  penalties  are  imposed  and  collected  under 
section  1128A. 
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"(iii)  Appointment  of  temporary  management. — In 
consultation  with  the  State,  the.  Secretary  may  appoint 
temporary  management  to  oversee  the  operation  of  the 
facility  and  to  assure  the  health  and  safety  of  the 
facility's  residents,  where  there  is  a  need  for  temporary 
management  while — 

"(I)  there  is  an  orderly  closure  of  the  facility,  or 
"(II)  improvements  are  made  in  order  to  bring 
the  facility  into  compliance  with  all  the  require- 
ments of  subsections  (b),  (c),  and  (d). 
The  temporary  management  under  this  clause  shall 
not  be  terminated  under  subclause  (II)  until  the  Sec- 
retary has  determined  that  the  facility  has  the  manage- 
ment capability  to  ensure  continued  compliance  with 
all  the  requirements  of  subsections  (b),  (c),  and  (d). 
The  Secretary  shall  specify  criteria,  as  to  when  and  how 
each  of  such  remedies  is  to  be  applied,  the  amounts  of  any 
fines,  and  the  severity  of  each  of  these  remedies,  to  be  used 
in  the  imposition  of  such  remedies.  Such  criteria  shall  be 
designed  so  as  to  minimize  the  time  between  the  identifica- 
tion of  violations  and  final  imposition  of  the  remedies  and 
shall  provide  for  the  imposition  of  incrementally  more 
severe  fines  for  repeated  or  uncorrected  deficiencies.  In 
addition,  the  Secretary  may  provide  for  other  specified 
remedies,  such  as  directed  plans  of  correction. 

"(D)  (Continuation  of  payments  pending  remedi- 
ation.— The  Secretary  may  continue  payments,  over  a 
period  of  not  longer  than  6  months,  under  this  title  with 
respect  to  a  nursing  facility  not  in  compliance  with  a 
requirement  of  subsection  (b),  (c),  or  (d),  if— 

"(i)  the  State  survey  agency  finds  that  it  is  more 
appropriate  to  take  alternative  action  to  assure  compli- 
ance of  the  facility  with  the  requirements  than  to 
terminate  the  certification  of  the  facility, 

"(ii)  the  State  has  submitted  a  plan  and  timetable  for 
corrective  action  to  the  Secretary  for  approval  and  the 
Secretary  approves  the  plan  of  corrective  action,  and 
"(iii)  the  State  agrees  to  repay  to  the  Federal  (Jovern- 
ment  payments  received  under  this  subparagraph  if 
the  corrective  action  is  not  taken  in  accordance  with 
the  approved  plan  and  timetable. 
The  Secretary  shall  establish  guidelines  foi-  approval  of 
corrective  actions  requested  by  States  under  this  subpara- 
graph. 

"(4)  Effective  period  of  denial  of  payment.— A  finding  to 
deny  payment  under  this  subsection  shall  terminate  when  the 
State  or  Secretary  (or  both,  as  the  case  may  be)  finds  that  the 
facility  is  in  substantial  compliance  with  all  the  requirements  of 
subsections  (b),  (c),  and  (d). 

"(5)  Immediate  termination  of  participation  for  facility 
where  state  or  secretary  finds  noncompuance  and  imme- 
diate jeopardy.— If  either  the  State  or  the  Secretary  finds  that 
a  nursing  facility  has  not  met  a  requirement  of  subsection  (b), 
(c),  or  (d),  and  finds  that  the  failure  immediately  jeopardizes  the 
health  or  safety  of  its  residents,  the  State  and  the  Secretary 
shall  notify  the  other  of  such  finding,  and  the  State  or  the 
Secretary,  respectively,  shall  take  immediate  action  to  remove 
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the  jeopardy  and  correct  the  deficiencies  through  the  remedy 
specified  in  paragraph  (2XAXiii)  or  (SXCXiii),  or  terminate  the 
facility's  participation  under  the  State  plan.  If  the  facility's 
participation  in  the  State  plan  is  terminated  by  either  the  State 
or  the  Secretary,  the  State  shall  provide  for  the  safe  and  orderly 
transfer  of  the  residents  eligible  under  the  State  plan  consistent 
with  the  requirements  of  subsection  (cX2). 

"(6)  Special  rules  where  state  and  secretary  do  not  agree 
on  finding  of  noncompuance. — 

"(A)  State  finding  of  noncompuance  and  no  secretar- 
ial FINDING  OF  NONCOMPUANCE.— If  the  Secretary  finds 
that  a  nursing  facility  has  met  all  the  requirements  of 
subsections  (b),  (c),  and  (d),  but  a  State  finds  that  the  facility 
has  not  met  such  requirements  and  the  failure  does  not 
immediately  jeopardize  the  health  or  safety  of  its  residents, 
the  State's  findings  shall  control  and  the  remedies  imposed 
by  the  State  shall  be  applied. 

"(B)  Secretarial  finding  of  noncompuance  and  no 
STATE  finding  OF  NONCOMPUANCE.— If  the  Secretary  finds 
that  a  nursing  facility  has  not  met  all  the  requirements  of 
subsections  (b),  (c),  and  (d),  and  that  the  failure  does  not 
immediately  jeopardize  the  health  or  safety  of  its  residents, 
but  the  State  has  not  made  such  a  finding,  the  Secretary — 
"(i)  may  impose  any  remedies  specified  in  paragraph 
(3XC)  with  respect  to  the  facility,  and 

"(ii)  shall  (pending  any  termination  by  the  Secretary) 
permit  continuation  of  payments  in  accordance  with 
paragraph  (3XD). 
"(7)  Special  rules  for  timing  of  termination  of  participa- 
tion WHERE  remedies  OVERLAP. — If  both  the  Secretary  and  the 
State  find  that  a  nursing  facility  has  not  met  all  the  require- 
ments of  subsections  (b),  (c),  and  (d),  and  neither  finds 
that  the  failure  immediately  jeopardizes  the  health  or  safety  of 
its  residents— 

"(AXi)  if  both  find  that  the  facility's  participation  under 
the  State  plan  should  be  terminated,  the  State's  timing  of 
any  termination  shall  control  so  long  as  the  termination 
date  does  not  occur  later  than  6  months  after  the  date  of 
the  finding  to  terminate; 

"(ii)  if  the  Secretary,  but  not  the  State,  finds  that  the 
facility's  participation  under  the  State  plan  should  be 
terminated,  the  Secretary  shall  (pending  any  termination 
by  the  Secretary)  permit  continuation  of  payments  in 
accordance  with  paragraph  (3XD);  or 

"(iii)  if  the  State,  but  not  the  Secretary,  finds  that  the 
facility's  participation  under  the  State  plan  should  be 
terminated,  the  State's  decision  to  terminate,  and  timing  of 
such  termination,  shall  control;  and 

"(BXi)  if  the  Secretary  or  the  State,  but  not  both,  estab- 
lishes one  or  more  remedies  which  are  additional  or  alter- 
native to  the  remedy  of  terminating  the  facility's  participa- 
tion under  the  State  plan,  such  additional  or  alternative 
remedies  shall  also  be  applied,  or 

"(ii)  if  both  the  Secretary  and  the  State  establish  one  or 
more  remedies  which  are  additional  or  alternative  to  the 
remedy  of  terminating  the  facility's  participation  under  the 
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State  plan,  only  the  additional  or  alternative  remedies  of 

the  Secretary  shall  apply. 
"(8)  Construction.— The  remedies  provided  under  this 
subsection  are  in  addition  to  those  otherwise  available  under 
State  or  Federal  law  and  shall  not  be  construed  as  limiting  such 
other  remedies,  including  any  remedy  available  to  an  individual 
at  common  law.  The  remedies  described  in  clauses  (i),  (iii),  and 
(iv)  of  paragraph  (2XA)  may  be  imposed  during  the  pendency  of 
any  hearing. 

"(9)  Sharing  of  information.— Notwithstanding  any  other 
provision  of  law,  all  information  concerning  nursing  facilities 
required  by  this  section  to  be  filed  with  the  Secretary  or  a  State 
agency  shall  be  made  available  to  Federal  or  State  employees 
for  purposes  consistent  with  the  effective  administration  of 
programs  established  under  this  title  and  title  XVIII,  including 
investigations  by  State  medicaid  fraud  control  units.", 
(b)  Conforming  Amendments.— (1)  Section  1902  of  such  Act  (42 
U.S.C.  1396a)  is  amended  by  striking  subsection  (i). 

(2)  Section  1903(i)  of  such  Act  (42  U.S.C.  1396b(i))  is  amended  by 
striking  the  period  at  the  end  of  paragraph  (7)  and  inserting  ";  or ' 
and  by  adding  at  the  end  the  following  new  paragraph: 

"(8)  with  respect  to  any  amount  expended  for  medical  assist- 
ance for  nursing  facility  services  to  reimburse  (or  otherwise 
compensate)  a  nursing  facility  for  payment  of  a  civil  money 
penalty  imposed  under  section  1919(h).' . 

SEC.  4214.  EFFECTIVE  DATES.  42  USC  1396r 

(a)  New  Requirements  and  Survey  and  Certification 
Process.— Except  as  otherwise  specifically  provided  in  section  1919 
of  the  Social  Security  Act,  the  amendments  made  by  sections  4211 
and  4212  (relating  to  nursing  facility  requirements  and  survey  and 
certification  requirements)  shall  apply  to  nursing  facility  services 
furnished  on  or  after  October  1,  1990,  without  regard  to  whether 
regulations  to  implement  such  amendments  are  promulgated  by 
such  date;  except  that  section  1902(aX28XB)  of  the  Social  Security 
Act  (as  amended  by  section  4211(b)  of  this  Act),  relating  to  requiring 
State  medical  assistance  plans  to  specify  the  services  included  in 
nursing  facility  services,  shall  apply  to  calendar  quarters  beginning 
more  than  6  months  after  the  date  of  the  enactment  of  this  Act, 
without  regard  to  whether  regulations  to  implement  such  section 
are  promulgated  by  such  date. 

(b)  Enforcement.— (1)  Except  as  otherwise  specifically  provided  in 
section  1919  of  the  Social  Security  Act,  the  amendments  made  by 
section  4213  of  this  Act  apply  to  payments  under  title  XIX  of  the 
Social  Security  Act  for  calendar  quarters  beginning  on  or  after  the 
date  of  the  enactment  of  this  Act,  without  regard  to  whether 
regulations  to  implement  such  amendments  are  promulgated  by 
such  date. 

(c)  Transitional  Rule.— In  applying  the  amendments  made  by 
this  part  for  services  furnished  before  October  1, 1990— 

(A)  any  reference  to  a  nursing  facility  is  deemed  a  reference 
to  a  skilled  nursing  facility  or  intermediate  care  facility  (other 
than  an  intermediate  care  facility  for  the  mentally  retarded), 
and 

(B)  with  respect  to  such  a  skilled  nursing  facility  or  intermedi- 
ate care  facility,  any  reference  to  a  requirement  of  sulxsection 


101  STAT.  1330-220        PUBLIC  LAW  100-203— DEC.  22,  1987 

(b),  (c),  or  (d),  is  deemed  a  reference  to  the  provisions  of  section 
1861(j)  or  section  1905(c),  respectively,  of  the  Social  Security  Act. 
(d)  Waiver  of  Paperwork  Reduction.— Chapter  35  of  title  44, 
United  States  Code,  shall  not  apply  to  information  required  for 
purposes  of  carrying  out  this  part  and  implementing  the  amend- 
ments made  by  this  part. 

42  use  1396r        SEC.  4215.  ANNUAL  REPORT. 

The  Secretary  of  Health  and  Human  Services  shall  report  to  the 
Congress  annually  on  the  extent  to  which  nursing  facilities  are 
complying  with  the  requirements  of  subsections  (b),  (c),  and  (d)  of 
section  1919  of  the  Social  Security  Act  (as  added  by  the  amendments 
made  by  this  part)  and  the  number  and  type  of  enforcement  actions 
taken  by  States  and  the  Secretary  under  section  1919(h)  of  such  Act 
(as  addeid  by  section  4213  of  this  Act). 

42  use  1396r.        SEC.  4216.  CONSTRUCTION. 

Section  1919  of  the  Social  Security  Act  is  amended  by  adding  at 
the  end  the  following  new  subsection: 

"(i)  Construction. — Where  requirements  or  obligations  under 
this  section  are  identical  to  those  provided  under  section  1819  of  this 
Act,  the  fulfillment  of  those  requirements  or  obligations  under 
section  1819  shall  be  considered  to  be  the  fulfillment  of  the  cor- 
responding requirements  or  obligations  under  this  section.". 

Effective  date.       SEC.  4217.  FINAL  REGULATIONS  WITH  RESPECT  TO  PLANS  OF  CORREC- 

42  use  1396r-3  tION  OR  REDUCTION. 

note. 

(a)  In  General.— Not  later  than  30  days  after  the  date  of  enact- 
ment of  this  Act,  the  Secretary  of  Health  and  Human  Services  shall 

Promulgate  final  regulations  to  implement  the  amendments  made 
y  section  9516  of  the  Consolidated  Omnibus  Budget  Reconciliation 
100Sta~82.  Act  of  1985. 

(b)  The  regulations  promulgated  under  paragraph  (1)  shall  be 
effective  as  if  promulgated  on  the  date  of  enactment  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  of  1985. 

SEC.  4218.  MEDICAID  CERTIFICATIONS  AND  RECERTIFICATIONS  FOR  CER- 
TAIN SERVICES. 

(a)  In  General.— Section  1902(aX44)  of  the  Social  Security  Act  (42 
U.S.C.  1396a(aX44))  is  amended— 

(1)  in  subparagraph  (A) — 

(A)  by  striking  "physician  certifies"  and  inserting  "physi- 
cian (or,  in  the  case  of  skilled  nursing  facility  services  or 
intermediate  care  facility  services,  a  physician,  or  a  nurse 
practitioner  or  clinical  nurse  specialist  who  is  not  an  em- 
ployee of  the  facilitv  but  is  working  in  collaboration  with  a 
physician)  certifies' ,  and 

(B)  by  striking  "the  physician,  or  a  physician  assistant  or 
nurse  practitioner  under  the  supervision  of  a  physician," 
and  inserting  "a  physician,  a  physician  assistant  under  the 
supervision  of  a  physician,  or,  in  the  case  of  skilled  nursing 
facility  services  or  intermediate  care  facility  services,  a 
physician,  or  a  nurse  practitioner  or  clinical  nurse  special- 
ist who  is  not  an  employee  of  the  facility  but  is  working  in 
collaboration  with  a  physician,";  and 

(2)  in  subparagraph  (B),  bv  striking  "a  physician;"  and  insert- 
ing "a  physician,  or,  in  the  case  of  skilled  nursing  facility 
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services  or  intermediate  care  facility  services,  a  physician,  or  a 
nurse  practitioner  or  clinical  nurse  specialist  who  is  not  an 
employee  of  the  facility  but  is  working  in  collaboration  with  a 
physician;". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  apply  with  respect  to  certifications  or  recertifications  during 
the  period  beginning  on  July  1,  1988,  and  ending  on  October  1,  1990. 

Subtitle  D — Vaccine  Compensation 

SEC.  4301.  SHORT  TITLE.  REFERENCE. 

(a)  Short  Title. — This  subtitle  may  be  cited  as  the  "Vaccine 
Compensation  Amendments  of  1987". 

(b)  Reference. — Whenever  in  this  subtitle  (other  than  in  section 
4302(a))  an  amendment  or  repeal  is  expressed  in  terms  of  an  amend- 
ment to,  or  repeal  of,  a  section  or  other  provision,  the  reference  shall 
be  considered  to  be  made  to  a  section  or  other  provision  of  the  Public 
Health  Service  Act. 

SEC.  4302.  EFFECTIVE  DATE. 

(a)  In  General.— Section  323(a)  of  the  National  Childhood  Vac- 
cine Injury  Act  of  1986  (42  U.S.C.  300aa-l  note)  is  amended  by 
striking  out  "Subtitle  2  of  such  title  and  this  title  shall  take  effect 
on  the  effective  date  of  a  tax"  and  all  that  follows  in  that  section 
and  inserting  in  lieu  thereof  "parts  A  and  B  of  subtitle  2  of  such  title 
shall  take  effect  on  October  1,  1988  and  parts  C  and  D  of  such  title 
and  this  title  shall  take  effect  on  the  date  of  the  enactment  of  the 
Vaccine  Compensation  Amendments  of  1987.". 

(b)  ReferencEiS  

(1)  Sections  2111,  2115,  2119(a),  2122,  2123,  2125,  2126,  2127, 
and  2128  (42  U.S.C.  300aa-ll,  300aa-15.  300aa-199a),  300aa-22, 
300aa-23,  300aa-25,  300aa-26,  300aa-27,  300aa-28)  are  each 
amended  by  striking  out  "effective  date  of  this  subtitle"  each 
place  it  appears  and  inserting  in  lieu  thereof  "effective  date  of 
this  part". 

(2)  Sections  2111(aX5XA),  2115(eX2)  and  2116  (42  U.S.C.  300aa- 
ll(aX5XA),  300aa-15(eX2),  300a-16)  are  each  amended  by  strik- 
ing out  "effective  date  of  this  title"  each  place  it  appears  and 
inserting  in  lieu  thereof  "effective  date  of  this  part". 

SEC.  4303.  COMPENSATION. 

(a)  Source.— Section  2115  (42  U.S.C.  300aa-15)  is  amended  by 
adding  at  the  end  the  following: 
"(i)  Source  of  Compensation.— 

"(1)  Payment  of  compensation  under  the  Program  to  a  peti- 
tioner for  a  vaccine-related  injury  or  death  associated  with  the 
administration  of  a  vaccine  before  the  effective  date  of  this  part 
shall  be  made  from  appropriations  under  subsection  (i). 

"(2)  Payment  of  compensation  under  the  Program  to  a  peti- 
tioner for  a  vaccine-related  injury  or  death  associated  with  the 
administration  of  a  vaccine  on  or  after  the  effective  date  of  this 
part  shall  be  made  from  the  Vaccine  Injury  (Compensation  Trust 
Fund  established  under  section  9510  of  the  Internal  Revenue 
Code  of  1986.". 
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(5)  Section  2115(eKl)  (42  U.S.C.  300aa-15(eXl))  is  amended  by 
striking  out  "of  a  court"  and  inserting  in  lieu  thereof  "of  the 
United  States  Claims  Court". 

(6)  Paragraph  (2)  of  subsection  (f)  of  section  2115  (42  U.S.C. 
300aa-15)  is  amended  by  striking  out  "district  court  of  the 
United  States"  and  inserting  in  lieu  thereof  "United  States 
Claims  Court". 

(7)  Section  2117(a)  (42  U.S.C.  300aa-17(a))  is  amended  by 
striking  out  "(1)",  by  running  in  the  text  of  paragraph  (1)  into 
the  subsection  heading,  and  by  striking  out  paragraph  (2). 

(8)  Section  2121(a)  (42  U.S.C.  300aa-21(a))  is  amended  by 
striking  out  "a  district  court  of  the  United  States"  and  inserting 
in  lieu  thereof  "the  United  States  Claims  C!ourt"  and  by  striking 
out  "a  court"  each  place  it  occurs  and  inserting  in  lieu  thereof 
"the  court". 

(9)  Section  2123(e)  (42  U.S.C.  300aa-23(e))  is  amended  by  strik- 
ing out  "a  district  court  of  the  United  States"  and  inserting  in 
lieu  thereof  "the  United  States  Claims  Court". 

Subtitle  E— Rural  Health 

SEC.  4401.  OFFICE  OF  RURAL  HEALTH  POLICY. 

Title  VII  of  the  Social  Security  Act  is  amended  by  adding  at  the 
end  thereof  the  following  new  section: 

"OFnCE  OF  RURAL  HEALTH  POUCY 

"Sec.  711.  (a)  There  shall  be  established  in  the  Department  of  Establishment 
Health  and  Human  Services  (in  this  section  referred  to  as  the  42  use  912. 
'Department')  an  Office  of  Rural  Health  Policy  (in  this  section 
referred  to  as  the  'Office').  The  Office  shall  be  headed  by  a  Director, 
who  shall  advise  the  Secretary  on  the  effects  of  current  policies  and 
proposed  statutory,  regulatory,  administrative,  and  budgetary 
changes  in  the  programs  established  under  titles  XVUI  and  XIX  on 
the  financial  viability  of  small  rural  hospitals,  the  ability  of  rural 
areas  (and  rural  hospitals  in  particular)  to  attract  and  retain  physi- 
cians and  other  health  professionals,  and  access  to  (and  the  quality 
of)  health  care  in  rural  areas. 

"(b)  In  addition  to  advising  the  Secretary  with  respect  to  the 
matters  specified  in  subsection  (a),  the  Director,  through  the  Office, 
shall— 

"(1)  oversee  compliance  with  the  requirements  of  section 
1102(b)  of  this  Act  and  section  4083  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987, 

"(2)  establish  and  maintain  a  clearinghouse  for  collecting  and 
disseminating  information  on— 

"(A)  rural  health  care  issues, 

"(B)  research  fmdings  relating  to  rural  health  care,  and 
"(C)  innovative  approaches  to  the  delivery  of  health  care 
in  rural  areas, 

"(3)  coordinate  the  activities  within  the  Dep)artment  that 
relate  to  rural  health  care,  and 
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"(4)  provide  information  to  the  Secretary  and  others  in  the 
Department  with  respect  to  the  activities,  of  other  Federal 
departments  and  agencies,  that  relate  to  rural  health  care.". 

SEC.  4402.  IMPACT  ANALYSES  OF  MEDICARE  AND  MEDICAID  RULES  AND 
REGULATIONS  ON  SMALL  RURAL  HOSPITALS. 

(a)  In  General.— Section  1102  of  the  Social  Security  Act  (42  U.S.C. 
1302)  is  amended— 

(1)  by  inserting  "(a)"  after  "Sec.  1102.",  and 

(2)  by  adding  at  the  end  thereof  the  following  new  subsection: 
"(bXl)  Whenever  the  Secretary  publishes  a  general  notice  of 

proposed  rulemaking  for  any  rule  or  regulation  proposed  under  title 
XVIII,  title  XIX,  or  part  B  of  this  title  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial  number  of  small  rural 
hospitals,  the  Secretary  shall  prepare  and  make  available  for  public 
comment  an  initial  regulatory  impact  analysis.  Such  analysis  shall 
describe  the  impact  of  the  proposed  rule  or  regulation  on  such 
hospitals  and  shall  set  forth,  with  respect  to  small  rural  hospitals, 
the  matters  required  under  section  603  of  title  5,  United  States  Code, 
to  be  set  forth  with  resp)ect  to  small  entities.  The  initial  regulatory 
impact  analysis  (or  a  summary)  shall  be  published  in  the  Federal 
Register  at  the  time  of  the  publication  of  general  notice  of  proposed 
rulemaking  for  the  rule  or  regulation. 

"(2)  Whenever  the  Secretary  promulgates  a  final  version  of  a  rule 
or  regulation  with  respect  to  which  an  initial  regulatory  impact 
analysis  is  required  by  paragraph  (1),  the  Secretary  shall  prepare  a 
final  regulatory  impact  analysis  with  respect  to  the  final  version  of 
such  rule  or  regulation.  Such  analysis  shall  set  forth,  with  respect  to 
small  rural  hospitals,  the  matters  required  under  section  604  of  title 
5,  United  States  Code,  to  be  set  forth  with  respect  to  small  entities. 
The  Secretary  shall  make  copies  of  the  final  regulatory  impact 
analysis  available  to  the  public  and  shall  publish,  in  the  Federal 
Register  at  the  time  of  publication  of  the  final  version  of  the  rule  or 
regulation,  a  statement  describing  how  a  member  of  the  public  may 
obtain  a  copy  of  such  analysis. 

"(3)  If  a  regulatory  flexibility  analysis  is  required  by  chapter  6  of 
title  5,  United  States  Code,  for  a  rule  or  regulation  to  which  this 
subsection  applies,  such  analysis  shall  specifically  address  the 
impact  of  the  rule  or  regulation  on  small  rural  hospitals.". 

(b)  Effective  Date.— The  amendments  made  by  paragraph  (1) 
shall  apply  to  regulations  proposed  more  than  30  days  after  the  date 
of  the  enactment  of  this  Act. 

SEC.  4403.  SET    ASIDE    FOR    EXPERIMENTS    AND  DEMONSTRATION 
PROJECTS  RELATING  TO  RURAL  HEALTH  CARE  ISSUES. 

(a)  Set  Aside.— Not  less  than  ten  percent  of  the  total  amounts 
expended  in  each  fiscal  year  bv  the  Secretary  of  Health  and  Human 
Services  (in  this  section  referred  to  as  the  "Secretary")  after 
October  1,  1988,  with  respect  to  experiments  and  demonstration 
projects  authorized  by  section  402  of  the  Social  Security  Amend- 
ments of  1967  and  the  experiments  and  demonstration  projects 
authorized  by  the  Social  Security  Amendments  of  1972  shall  be 
expended  for  experiments  and  demonstration  projects  relating 
exclusively  or  substantially  to  rural  health  issues,  including  (but  not 
limited  to)  the  impact  of  the  payment  methodology  under  section 
1886(d)  of  the  Social  Security  Act  on  the  financial  viability  of  small 
rural  hospitals,  the  effect  of  medicare  payment  policies  on  the 
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ability  of  rural  areas  (and  rural  hospitals  in  particular)  to  attract 
and  retain  physicians  and  other  health  professionals,  the  appro- 
priateness of  medicare  conditions  of  participation  and  staffing 
requirements  for  small  rural  hospitals,  and  the  impact  of  medicare 
policies  on  access  to  (and  the  quality  of)  health  care  in  rural  areas. 

(b)  Agenda. — The  Secretary  of  Health  and  Human  Services  shall 
establish  an  agenda  of  experiments  and  demonstration  projects, 
relating  exclusively  or  substantially  to  rural  health  issues,  that  are 
in  progress  or  have  been  proposed,  and  shall  include  such  agenda  in 
the  annual  report  submitted  pursuant  to  section  1875(b)  of  the  Social 
Security  Act.  The  agenda  shall  be  accompanied  by  a  statement 
setting  forth  the  amounts  that  have  been  obligated  and  expended 
with  respect  to  such  experiments  and  projects  in  the  current  and 
most  recently  completed  fiscal  years. 

TITLE  V— ENERGY  AND  ENVIRONMENT 
PROGRAMS 


Subtitle  A — Nuclear  Waste  Amendments        Nuclear  Waste 

Policy 

Amendments 

SEC.  5001.  SHORT  TITLE.  Act  of  1987. 

This  subtitle  may  be  cited  as  the  "Nuclear  Waste  Policy  Amend-  Jote^  ^^^^^ 
ments  Act  of  1987". 

SEC.  5002.  DEFINITIONS. 

Section  2  of  the  Nuclear  Waste  Policy  Act  of  1982  (42  U.S.C.  10101) 
is  amended  by  adding  at  the  end  the  following  new  paragraphs: 

"(30)  The  term  'Yucca  Mountain  site'  means  the  candidate 
site  in  the  State  of  Nevada  recommended  by  the  Secretary  to 
the  President  under  section  112(bXlXB)  on  May  27, 1986. 

"(31)  The  term  'affected  unit  of  local  government'  means  the 
unit  of  local  government  with  jurisdiction  over  the  site  of  a 
repository  or  a  monitored  retrievable  storage  facility.  Such  term 
may,  at  the  discretion  of  the  Secretary,  include  units  of  local 
government  that  are  contiguous  with  such  unit. 

"(32)  The  term  'Negotiator'  means  the  Nuclear  Waste  Nego- 
tiator. 

"(33)  As  used  in  title  IV,  the  term  'Office'  means  the  Office  of 
the  Nuclear  Waste  Negotiator  established  under  title  IV  of  this 
Act. 

"(34)  The  term  'monitored  retrievable  storage  facility*  means 
the  storage  facility  described  in  section  141(bXl).". 

PART  A— REDIRECTION  OF  THE  NUCLEAR 
WASTE  PROGRAM 


SEC.  5011.  FIRST  REPOSITORY. 

(a)  Site  Specific  Activities.— Title  I  of  the  Nuclear  Waste  Policy 
Act  of  1982  (42  U.S.C.  10121-10171)  is  amended  by  adding  at  the  end 
the  following  new  subtitle: 
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(b)  Transmittal  to  President. — A  printed  enrollment  prepared 
pursuant  to  subsection  (a)  shall  be  signed  by  the  presiding  officers  of 
both  Houses  of  Congress  as  a  correct  printing  of  the  hand  enroll- 
ment of  this  Act  and  shall  be  transmitted  to  the  President. 

(c)  Certification  by  President;  Legal  Effect.— Upon  certifi- 
cation by  the  President  that  a  printed  enrollment  transmitted 
pursuant  to  subsection  (b)  is  a  correct  printing  of  the  hand  enroll- 
ment of  this  Act,  such  printed  enrollment  shall  be  considered  for  all 
purposes  as  the  original  enrollment  of  this  Act  and  as  valid  evidence 
of  the  enactment  of  this  Act, 

(d)  Archives. — A  printed  enrollment  certified  by  the  President 
under  subsection  (c)  shall  be  transmitted  to  the  Archivist  of  the 
United  States,  who  shall  preserve  it  with  the  hand  enrollment.  In 
preparing  this  Act  for  publication  in  slip  form  and  in  the  United 
States  Statutes  at  Large  pursuant  to  section  112  of  title  1,  United 
States  Code,  the  Archivist  of  the  United  States  shall  use  the  printed 
enrollment  certified  by  the  President  under  subsection  (c)  in  lieu  of 
the  hand  enrollment. 

(e)  Hand  Enrollment  Defined. — As  used  in  this  section,  the  term 
"hand  enrollment"  means  enrollment  in  a  form  other  than  the 
printed  form  required  by  sections  106  and  107  of  title  1,  United 
States  Code,  as  authorized  by  the  joint  resolution  entitled  "Joint 
resolution  authorizing  the  hand  enrollment  of  the  budget  reconcili- 
ation bill  and  of  the  full-year  continuing  resolution  for  fiscal  year 
1988",  approved  December  1987  (H.J.  Res.  426  of  the  100th 
Congress). 

SEC.  8005.  ASSET  SALES. 

In  the  fiscal  year  1989  budget  process.  Congress  commits  to  pass 
legislation  sufficient  to  achieve  the  budget  summit  agreement  of 
$3,500,000,000  of  asset  sales  in  fiscal  year  1989. 

TITLE  IX— INCOME  SECURITY  AND 
RELATED  PROGRAMS 

TABLE  OF  CONTENTS 
Subtitle  A— OASDI  Provisions 
Part  1— Coverage  and  Benefits 
Sec.  9001.  Coverage  of  inactive  duty  military  training. 

Sec.  9002.  Coverage  of  all  cash  pay  of  agricultural  employees  whose  employers 

spend  $2,500  or  more  a  year  for  agricultural  labor. 
Sec.  9003.  Coverage  of  the  employer  cost  of  group-term  life  insurance. 
Sec.  9004.  Coverage  of  services  performed  by  one  spouse  in  the  employ  of  the  other. 
Sec.  9005.  Treatment  of  service  performed  by  an  individual  in  the  employ  of  a 

parent. 

Sec.  9006.  Application  of  employer  taxes  to  employees'  cash  tips. 
Sec.  9007.  Applicability  of  Government  pension  offset  to  certain  Federal  employees. 
Sec.  9008.  Modification  of  agreement  with  Iowa  to  provide  coverage  for  certain  po- 
licemen and  firemen. 
Sec.  9009.  Continuation  of  disability  benefits  during  appeal. 

Sec.  9010.  Extension  of  disability  re-entitlement  period  from  15  months  to  36 
months. 

Part  2— Other  Social  Security  Provisions 

Sec.  9021.  Moratorium  on  reductions  in  attorneys'  fees;  studies  of  attorneys'  fee 

payment  system. 
Sec.  9022.  Corporate  directors. 
Sec.  9023.  Technical  corrections. 
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Part  3— Railroad  Retirement  Program 

Sec.  9031.  Increase  in  rates  of  tier  2  Railroad  Retirement  Tax  on  employees  for 
1988  and  thereafter. 

Sec.  9032.  Increase  in  rates  of  tier  2  Railroad  Retirement  Tax  on  employers  for  1988 

and  thereafter. 
Sec.  9033.  Commission  on  Railroad  Retirement  Reform. 
Sec.  9034.  Transfer  to  railroad  retirement  account. 

Subtitle  B — Provisions  Relating  to  Public  Assistance  and  Unemployment 
Compensation 

Part  1— AFDC  and  SSI  Amendments 

Sec.  9101.  Permanent  extension  of  disregard  of  nonprofit  organizations'  in-kind 

assistance  to  SSI  and  AFDC  recipients. 
Sec.  9102.  Fraud  control  under  AFDC  program. 
Sec.  9103.  Exclusion  of  real  property  when  it  cannot  be  sold. 

Sec.  9104.  Adjustment  of  penalty  where  asset  is  transferred  for  less  than  fair 

market  value. 
Sec.  9105.  Exclusion  of  interest  on  burial  accounts. 

Sec.  9106.  Exception  from  SSI  retrospective  accounting  for  AFDC  and  certain  other 
assistance  payments. 

Sec.  9107.  Technical  amendment  relating  to  1986  amendment  concerning  the  treat- 
ment of  certain  couples  in  medical  institutions. 

Sec.  9108.  Extension  of  deadline  for  disabled  widows  to  apply  for  Medicaid  protec- 
tion under  1984  amendments. 

Sec.  9109.  Increase  in  SSI  emergency  advance  payments. 

Sec.  9110.  Modification  of  interim  assistance  reimbursement  program. 

Sec.  9111.  Special  notice  to  blind  recipients. 

Sec.  9112.  liehabilitation  services  for  blind  SSI  recipients. 

Sec.  9113.  Extending  the  number  of  months  that  an  individual  in  a  public  emer- 
gency shelter  can  be  eligible  for  SSI. 
Sec.  9114.  Exclusion  of  underpayments  from  resources. 

Sec.  9115.  Continuation  of  full  benefit  standard  for  individuals  temporarily  institu- 
tionalized. 

Sec.  9116.  Retention  of  Medicaid  when  SSI  benefits  are  lost  upon  entitlement  to 

early  widow's  or  widower's  insurance  benefits. 
Sec.  9117.  Demonstration  program  to  assist  homeless  individuals. 
Sec.  9118.  Assistance  to  homeless  AFDC  families. 
Sec.  9119.  Increase  in  personal  needs  allowance  for  SSI  recipients. 
Sec.  9120.  Exclusion  of  death  benefits  to  the  extent  spent  on  last  illness  and  burial. 
Sec.  9121.  Demonstration  of  Family  Independence  Program."' 
Sec.  9122.  Child  support  demonstration  program  in  New  York  State."* 
Sec.  9123.  Technical  correction. 

Part  2— Social  Services,  Child  Welfare  Services,  and  Other  Provisions 
Relating  to  Children 

Sec.  9131.  Permanent  extension  of  authority  for  voluntary  foster  care  placements. 
Sec.  9132.  2-year  extension  of  foster  care  ceiling  and  of  authority  to  transfer  foster 

care  funds  to  child  welfare  services. 
Sec.  9133.  Mother/infant  foster  care. 

Sec.  9134.  Increased  funding  for  social  services  block  grants. 

Sec.  9135.  Extension  of  social  services  block  grant  and  child  welfare  services  pro- 
grams to  American  Samoa. 
Sec.  9136.  National  Commission  on  Children."' 
Sec.  9137.  Boarder  babies  demonstration  project. 
Sec.  9138.  Study  of  infants  and  children  with  AIDS  in  foster  care. 
Sec.  9139.  Technical  corrections. 

Part  3 — Child  Support  Enforcement  Amendments 

Sec.  9141.  Continuation  of  child  support  enforcement  services  to  families  no  longer 
receiving  AFDC. 

Sec.  9142.  Child  support  enforcement  services  required  for  certain  families  receiv- 
ing Medicaid. 

Sec.  9143.  Repeal  of  unnecessary  child  support  revolving  fund. 


"  Copy  read  "familv  independence  program." 
Copy  read  "state  . 
Copy  read  "commission  on  children.". 
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Part  4— Unempujyment  Compensation 

Sec.  9151.  Determination  of  amount  of  Federal  share  with  respect  to  certain  ex- 
tended benefits  payments. 

Sec.  9152.  Demonstration  program  to  provide  self-employment  allowances  for  eligi- 
ble individuals. 

Sec.  9153.  Extension  of  FUTA  tax. 

Sec.  9154.  Transfer  of  funds  into  the  Federal  Unemployment  Account  and  the  Ex- 
tended Unemployment  Compensation  Account. 

Sec.  9155.  Interest  on  advances  to  the  Federal  Unemployment  Account  and  the  Ex- 
tended Unemployment  Compensation  Account. 

Sec.  9156.  Crediting  to  the  Federal  Unemployment  Account  of  interest  earned  on 
advances  by  the  States. 

Subtitle  C — Manufacturers  Excise  Tax  on  Certain  Vaccines 

Sec.  9201.  Manufacturers  excise  tax  on  certain  vaccines. 
Sec.  9202.  Vaccine  Injury  Compensation  Trust  Fund. 

Subtitle  D— Pension  Provisions 

Part  I— Fuu^Fundinc  Limitations 

Sec.  9301.  Full-funding  limitation  for  deductions  to  qualified  plans. 

Part  II— Pension  Funding  and  Termination  Requirements 

Sec.  9302.  Short  title;  definitions. 

Subpart  A— Additional  Funding  Requirements 

Sec.  9303.  Additional  funding  requirements. 
Sec.  9304.  Time  for  making  contributions. 

Sec.  9305.  Liability  of  members  of  controlled  group  for  taxes  on  failure  to  meet  min- 
imum funding  standards  and  to  make  minimum  funding  contributions. 
Sec.  9307.  Other  funding  changes. 

Subpart  B— Plant  Terminations 

Sec.  9311.  Limitations  on  employer  reversions  upon  plan  termination. 

Sec.  9312.  Elimination  of  section  4049  trust:  increase  in  liability  to  pension  benefit 

guaranty  corporation  and  in  payments  by  corporation  to  participants 

and  beneflciaries. 
Sec.  9313.  Standards  for  termination. 

Sec.  9314.  Additional  amendments  relating  to  plan  termination. 

Subpart  C— Increase  in  Premium  Rates 
Sec.  9331.  Increase  in  premium  rates. 

Subpart  D— Miscellaneous  Provisions 

Sec.  9341.  Security  required  upon  adoption  of  plan  amendment  resulting  in  signifi- 
cant underfunding. 
Sec.  9342.  Reporting  requirements. 

Sec.  9343.  Coordination  of  provisions  of  the  Internal  Revenue  Code  of  1986  with  pro- 
visions of  the  Employee  Retirement  Income  Security  Act  of  1974. 

Sec.  9344.  Clarification  regarding  the  imposition  of  an  annual  sanction  for  pro- 
hibited transactions  which  are  continuing  in  nature. 

Sec.  9345.  Additional  limitations  on  investment  by  an  individual  account  plan  form- 
ing part  of  a  floor-offset  arrangement  and  on  investment  by  an  individ- 
ual account  plan  in  employer  stock. 

Sec.  9346.  Interest  rate  on  accumulated  contributions. 

Subtitle  E— Miscellaneous  Provisions 
Sec.  9401.  Restoration  of  trust  funds  for  1987. 

Sec.  9402.  6-month  extension  of  provisions  relating  to  collection  of  non-tax  debts 

owed  to  Federal  agencies. 
Sec.  9403.  Increase  in  limit  on  long-term  bonds. 

Subtitle  F— Customs  User  Fees;  Trade  and  Customs  Authorizations 
Sec.  9501.  Customs  user  fees. 

Sec.  9502.  United  States  International  Trade  Commission  authorizations. 

Sec.  9503.  United  States  Customs  Service  "*  authorizations. 

Sec.  9504.  Office  of  the  United  States  Trade  Representative  authorizations. 


••  Copy  read  "iervice". 
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Subtitle  A— OASDI  Provisions 
PART  1— COVERAGE  AND  BENEFITS 

SEC.  9001.  COVERAGE  OF  INACTIVE  DUTY  MILITARY  TRAINING. 

(a)  Social  Security  Act  Amendments.— (1)  Paragraph  (1)  of  sec- 
42  use  410.        tion  210(1)  of  the  Social  Security  Act  is  amended  to  read  as  follows: 

"(IXD  Except  as  provided  in  paragraph  (4),  the  term  'employment' 
shall,  notwithstanding  the  provisions  of  subsection  (a)  of  this  section, 
include — 

"(A)  service  performed  after  December  1956  by  an  individual 
as  a  member  of  a  uniformed  service  on  active  duty,  but  such 
term  shall  not  include  any  such  service  which  is  performed 
while  on  leave  without  pay,  and 

"(B)  service  performed  after  December  1987  by  an  individual 
as  a  member  of  a  uniformed  service  on  inactive  duty  training.". 
(2)  The  second  indented  paragraph  following  subsection  (s)  in 
42  use  409.        section  209  of  such  Act  (relating  to  service  in  the  uniformed  services) 
is  amended  by  striking  "only  his  basic  pay"  and  all  that  follows  and 
inserting  "only  (1)  his  basic  pay  as  described  in  chapter  3  and  section 
1009  of  title  37,  United  States  Code,  in  the  case  of  an  individual 
performing  service  to  which  subparagraph  (A)  of  such  section 
210(1X1)  applies,  or  (2)  his  compensation  for  such  service  as  deter- 
mined under  section  206(a)  of  title  37,  United  States  Code,  in  the 
case  of  an  individual  performing  service  to  which  subparagraph  (B) 
of  such  section  210(1X1)  applies.". 

(b)  PICA  Amendments.— (1)  Paragraph  (1)  of  section  3121(m)  of 
26  use  3121.       the  Internal  Revenue  Code  of  1986  (relating  to  inclusion  of  service  in 

the  uniformed  services)  is  amended  to  read  as  follows: 

"(1)  Inclusion  of  service.— The  term  'employment'  shall, 
notwithstanding  the  provisions  of  subsection  (b)  of  this  section, 
include— 

"(A)  service  performed  by  an  individual  as  a  member  of  a 
uniformed  service  on  active  duty,  but  such  term  shall  not 
include  any  such  service  which  is  performed  while  on  leave 
without  pay,  and 

"(B)  service  performed  by  an  individual  as  a  member  of  a 
uniformed  service  on  inactive  duty  training.". 
(2)  Paragraph  (2)  of  section  3121(i)  of  such  Code  (relating  to 
computation  of  wages  for  individuals  performing  service  in  the 
uniformed  services)  is  amended  by  striking  "only  his  basic  pay"  and 
all  that  follows  and  inserting  "only  (A)  his  basic  pay  as  described  in 
chapter  3  and  section  1009  of  title  37,  United  States  Code,  in  the  case 
of  an  individual  performing  service  to  which  subparagraph  (A)  of 
such  subsection  (mXD  applies,  or  (B)  his  compensation  for  such 
service  as  determined  under  section  206(a)  of  title  37,  United  States 
Code,  in  the  case  of  an  individual  performing  service  to  which 
subparagraph  (B)  of  such  subsection  (mXD  applies.". 

(c)  Conforming  Amendment.— Section  229(a)  of  the  Social  Secu- 
42  use  429.        rity  Act  is  amended  by  striking  "section  210(1)"  and  inserting 

"210(1X1XA)". 

26  use  3121  (d)  Effective  Date.— The  amendments  made  by  this  section  shall 

apply  with  respect  to  remuneration  paid  after  December  31,  1987. 
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SEC.  9002.  COVERAGE  OF  ALL  CASH  PAY  OF  AGRICULTURAL  EMPLOYEES 
WHOSE  EMPLOYERS  SPEND  $2,500  OR  MORE  A  YEAR  FOR 
AGRICULTURAL  LABOR. 

(a)  Social  Security  Act  Amendment.— Paragraph  (2)  of  section 

209(h)  of  the  Social  Security  Act  is  amended  by  striking  clause  (B)  42  USC  409. 
and  inserting  "(B)  the  employer's  expenditures  for  agricultural 
labor  in  such  year  equal  or  exceed  $2,500;". 

(b)  FICA  Amendment. — Subparagraph  (B)  of  section  3121(aX8)  of 

the  Internal  Revenue  Code  of  1986  (relating  to  wages)  is  amended  by   26  USC  3121. 
striking  clause  (ii)  and  inserting  "(ii)  the  employer's  expenditures  for 
agricultural  labor  in  such  year  equal  or  exceed  $2,500;". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall   26  USC  3121 
apply  with  respect  to  remuneration  for  agricultural  labor  paid  after 
December  31, 1987. 

SEC.  9003.  COVERAGE  OF  THE  EMPLOYER  COST  OF  GROUP-TERM  LIFE 
INSURANCE. 

(a)  Coverage  Under  Old-Age,  Survivors,  and  Disabiuty  Insur- 
ance Program.— 

(1)  Social  security  act  amendment. — Clause  (3)  of  section 

209(b)  of  the  Social  Security  Act  is  amended  by  striking  "death"   42  USC  409. 
and  inserting  "death,  except  that  this  subsection  does  not  apply 
to  a  payment  for  group-term  life  insurance  to  the  extent  that 
such  payment  is  includible  in  the  gross  income  of  the  employee 
under  the  Internal  Revenue  Code  of  1986". 

(2)  FICA  amendment.— Subparagraph  (C)  of  section  3121(aK2) 

of  the  Internal  Revenue  Code  of  1986  (relating  to  wages)  is   26  USC  3121. 
amended  by  striking  "death"  and  inserting  "death,  except  that 
this  paragraph  does  not  apply  to  a  payment  for  group-term  life 
insurance  to  the  extent  that  such  payment  is  includible  in  the 
gross  income  of  the  employee". 

(b)  Effective  Date.— The  amendments  made  by  subsection  (a)  26  USC  3121 
shall  apply  with  respect  to  group-term  life  insurance  coverage  in  "o^e. 
effect  after  December  31, 1987. 

SEC.  9004.  COVERAGE  OF  SERVICES  PERFORMED  BY  ONE  SPOUSE  IN  THE 
EMPLOY  OF  THE  OTHER. 

(a)  Social  Security  Act  Amendments.— 

(1)  In  GENERAL.— Subparagraph  (A)  of  section  210(aX3)  of  the 

Social  Security  Act  is  amended  by  striking  "performed  by  an   42  USC  410. 
individual  in  the  employ  of  his  spouse,  and  service". 

(2)  Exception  for  certain  domestic  service  in  the  private 
HOME  OF  a  spouse.— Paragraph  (3)  of  section  210(a)  of  such  Act 
is  amended  by  striking  so  much  of  subparagraph  (B)  as  precedes 
clause  (i)  and  inserting  the  following: 

"(B)  Service  not  in  the  course  of  the  employer's  trade  or 
business,  or  domestic  service  in  a  private  home  of  the  employer, 
performed  by  an  individual  in  the  employ  of  his  spouse  or  son  or 
daughter;  except  that  the  provisions  of  this  subparagraph  shall 
not  be  applicable  to  such  domestic  service  performed  by  an 
individual  in  the  employ  of  his  son  or  daughter  if—". 

(b)  FICA  Amendments.— 

(1)  In  general.— Subparagraph  (A)  of  section  3121(bX3)  of  the 
Internal  Revenue  Code  of  1986  (relating  to  employment)  is    26  USC  3121. 
amended  by  striking  "performed  by  an  individual  in  the  employ 
of  his  spouse,  and  service". 
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26  use  3121.  (2)  Exception  for  certain  domestic  service  in  the  private 

HOME  OF  A  SPOUSE.— Paragraph  (3)  of  section  3121Cb)  of  such 
Code  (relating  to  employment)  is  amended  by  striking  so  much 
of  subparagraph  (B)  as  precedes  clause  (i)  and  inserting  the 
following: 

"(B)  service  not  in  the  course  of  the  employer's  trade  or 
business,  or  domestic  service  in  a  private  home  of  the  employer, 
performed  by  an  individual  in  the  employ  of  his  spouse  or  son  or 
daughter;  except  that  the  provisions  of  this  subparagraph  shall 
not  be  applicable  to  such  domestic  service  performed  by  an 
individual  in  the  employ  of  his  son  or  daughter  if—". 
26  use  3121  (c)  Effective  Date.— The  amendments  made  by  this  section  shall 

apply  with  respect  to  remuneration  paid  after  December  31,  1987. 

SEC.  9005.  TREATMENT  OF  SERVICE  PERFORMED  BY  AN  INDIVIDUAL  IN 
THE  EMPLOY  OF  A  PARENT. 

42  use  410.  (a)  Social  Security  Act  Amendments.— 

(1)  Age  below  which  service  for  parent  is  excluded  from 
COVERED  EMPLOYMENT  REDUCED  TO  AGE  18.— Subparagraph  (A)  of 
section  21(KaX3)  of  the  Social  Security  Act  (as  amended  by 
section  9004(aXl)  of  this  Act)  is  further  amended  by  striking 
"twenty-one"  and  inserting  "18". 

(2)  Exception  for  certain  domestic  service  in  the  private 
HOME  of  parent. — Subparagraph  (B)  of  section  210(aX3)  of  such 
Act  (as  amended  by  section  9004(aX2)  of  this  Act)  is  further 
amended  by  inserting  "under  the  age  of  21  in  the  employ  of  his 
father  or  mother,  or  performed  by  an  individual"  after  "individ- 
ual" the  first  place  it  appears. 

(b)  PICA  Amendments. — 

(1)  Age  below  which  service  for  parent  is  excluded  from 
covered  employment  reduced  to  age  18.— Subparagraph  (A)  of 
section  3121(bX3)  of  the  Internal  Revenue  Code  of  1986  (as 
amended  by  section  9004(bXl)  of  this  Act)  is  further  amended  by 
striking  "21"  and  inserting  "18". 

(2)  Exception  for  certain  domestic  service  in  the  private 
HOME  OF  parent. — Subparagraph  (B)  of  section  3121(bX3)  of  such 
Code  (as  amended  by  section  9004(bX2)  of  this  Act)  is  further 
amended  by  inserting  "under  the  age  of  21  in  the  employ  of  his 
father  or  mother,  or  performed  by  an  individual"  after  "individ- 
ual" the  first  place  it  appears. 

26  use  3121  (c)  Effective  Date.— The  amendments  made  by  this  section  shall 

apply  with  respect  to  remuneration  paid  after  December  31,  1987. 

SEC.  9006.  APPLICATION  OF  EMPLOYER  TAXES  TO  EMPLOYEES'  CASH 
TIPS. 

(a)  Appucation  of  Tax  to  Tips.— Section  3121(q)  of  the  Internal 
26  use  3121.        Revenue  Code  of  1986  (relating  to  inclusion  of  tips  for  employee 
taxes)  is  amended— 

(1)  by  striking  "Employee  Taxes"  in  the  heading  and  insert- 
ing "Both  Employee  and  Employer  Taxes"; 

(2)  by  striking  "other  than  for  purposes  of  the  taxes  imposed 
by  section  3111' ; 

(3)  by  striking  "remuneration  for  employment"  and  inserting 
"remuneration  for  such  employment  (and  deemed  to  have  been 
paid  by  the  employer  for  purposes  of  subsections  (a)  and  (b)  of 
section  3111)";  and 
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(4)  by  inserting  after  "at  the  time  received"  the  following: 
except  that,  in  determining  the  employer's  liability  in 
connection  with  the  taxes  imposed  by  section  3111  with  respect 
to  such  tips  in  any  case  where  no  statement  including  such  tips 
was  so  furnished  (or  to  the  extent  that  the  statement  so  fur- 
nished was  inaccurate  or  incomplete),  such  remuneration  shall 
be  deemed  for  purposes  of  subtitle  F  to  be  paid  on  the  date  on 
which  notice  and  demand  for  such  taxes  is  made  to  the  em- 
ployer by  the  Secretary". 

(b)  Conforming  Amendments. — (1)  Subsections  (a)  and  (b)  of  sec- 
tion 3111(a)  of  such  Code  (relating  to  rate  of  tax  on  employers)  are  26  USC  3lii. 
each  amended  by  striking  "and  (t) '. 

(2)  Section  3121(t)  of  such  Code  (relating  to  special  rule)  is 
repealed. 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall   26  use  3iii 
apply  with  respect  to  tips  received  (and  wages  paid)  on  and  after 
January  1, 1988. 

SEC.  9007.  APPLICABILITY  OF  GOVERNMENT  PENSION  OFFSET  TO  CER- 
TAIN  FEDERAL  EMPLOYEES. 

(a)  Wife's  Insurance  Benefits.— Paragraph  (4)  of  section  202(b)  of 
the  Social  Security  Act  is  amended—  42  USC  402. 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
"(A)  The  amount  of  a  wife's  insurance  benefit  for  each  month  (as 

determined  after  application  of  the  provisions  of  subsections  (q)  and 
(k))  shall  be  reduced  (but  not  below  zero)  by  an  amount  equal  to  two- 
thirds  of  the  amount  of  any  monthly  periodic  benefit  payable  to  the 
wife  (or  divorced  wife)  for  such  month  which  is  based  upon  her 
earnings  while  in  the  service  of  the  Federal  Government  or  any 
State  (or  political  subdivision  thereof,  as  defined  in  section  218(bX2)) 
if,  on  the  last  day  she  was  employed  by  such  entity — 

"(i)  such  service  did  not  constitute  'employment'  as  defined  in 
section  210,  or 

"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so 
defined  solely  by  reason  of— 

"(I)  clause  (ii)  or  (iii)  of  subparagraph  (G)  of  section 
210(aX5),  where  the  lump-sum  pajrment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (iii)  (whichever  is  applicable)  was  received  or  oc- 
curred on  or  after  January  1, 1988,  or 

"(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  Decem- 
ber 31, 1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next  higher 
multiple  of  $0.10. 

"(B)  Subparagraph  (AXii)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  con- 
stituted 'employment'  as  defined  in  section  210  if  such  service  was 
performed  for  at  least  60  months  in  the  aggregate  during  the  period 
beginning  January  1,  1988,  and  ending  with  the  close  of  the  first 
calendar  month  as  of  the  end  of  which  the  wife  (or  divorced  wife)  is 
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eligible  for  benefits  under  this  subsection  and  has  made  a  valid 
application  for  such  benefits.". 

(b)  Husband's  Insurance  Benefits. — Paragraph  (2)  of  section 
42  use  402.        202(c)  of  such  Act  is  amended— 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
"(A)  The  amount  of  a  husband's  insurance  benefit  for  each  month 

(as  determined  after  application  of  the  provisions  of  subsections  (q) 
and  (k))  shall  be  reduced  (but  not  below  zero)  by  an  amount  equal  to 
two-thirds  of  the  amount  of  any  monthly  periodic  benefit  payable  to 
the  husband  (or  divorced  husband)  for  such  month  which  is  based 
upon  his  earnings  while  in  the  service  of  the  Federal  Government  or 
any  State  (or  political  subdivision  thereof,  as  defined  in  section 
218(bX2))  if,  on  the  last  day  he  was  employed  by  such  entity— 
"(i)  such  service  did  not  constitute  'employment'  as  defined  in 
section  210,  or 

"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so 
defined  solely  by  reason  of — 

"(I)  clause  (ii)  or  (iii)  of  subparagraph  (G)  of  section 
210(aX5),  where  the  lump-sum  payment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (iii)  (whichever  is  applicable)  was  received  or 
occurred  on  or  after  January  1,  1988,  or 

"(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  Decem- 
ber 31, 1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next  higher 
multiple  of  $0.10. 

"(B)  Subparagraph  (AXii)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  con- 
stituted 'employment'  as  defined  in  section  210  if  such  service  was 
performed  for  at  least  60  months  in  the  aggregate  during  the  period 
beginning  January  1,  1988,  and  ending  with  the  close  of  the  first 
calendar  month  as  of  the  end  of  which  the  husband  (or  divorced 
husband)  is  eligible  for  benefits  under  this  subsection  and  has  made 
a  valid  application  for  such  benefits.". 

(c)  Widow's  Insurance  Benefits. — Paragraph  (7)  of  section  202(e) 
of  such  Act  is  amended — 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
"(A)  The  amount  of  a  widow's  insurance  benefit  for  each  month 

(as  determined  after  application  of  the  provisions  of  subsections  (q) 
and  (k),  paragraph  (2XD),  and  paragraph  (3))  shall  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to  two-thirds  of  the  amount  of 
any  monthly  periodic  benefit  payable  to  the  widow  (or  surviving 
divorced  wife)  for  such  month  which  is  based  upon  her  earnings 
while  in  the  service  of  the  Federal  Government  or  any  State  (or 
political  subdivision  thereof,  as  defined  in  section  218(bX2))  if,  on  the 
last  day  she  was  employed  by  such  entity — 

(i)  such  service  did  not  constitute  'employment'  as  defined  in 
section  210,  or 
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"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so 
defined  solely  by  reason  of — 

"(I)  clause  (ii)  or  (iii)  of  subparagraph  (G)  of  section 
210(aX5),  where  the  lump-sum  payment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (iii)  (whichever  is  applicable)  was  received  or 
occurred  on  or  after  January  1,  1988,  or 

"(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  Decem- 
ber 31.  1987. 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next  higher 
multiple  of  $0.10. 

"(B)  Subparagraph  (AKii)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  con- 
stituted 'employment'  as  defined  in  section  210  if  such  service  was 
performed  for  at  least  60  months  in  the  aggregate  during  the  period 
beginning  January  1,  1988.  and  ending  with  the  close  of  the  first 
calendar  month  as  of  the  end  of  which  the  widow  (or  surviving 
divorced  wife)  is  eligible  for  benefits  under  this  subsection  and  has 
made  a  valid  application  for  such  benefits.". 

(d)  Widower's  Insurance  Benefits. — Paragraph  (2)  of  section 
202(0  of  such  Act  is  amended—  42  USC  402. 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
"(A)  The  amount  of  a  widower's  insurance  benefit  for  each  month 

(as  determined  after  application  of  the  provisions  of  subsections  (q) 
and  (k).  paragraph  (3XD),  and  paragraph  (4))  shall  be  reduced  (but 
not  below  zero)  by  an  amount  equal  to  two-thirds  of  the  amount  of 
any  monthly  periodic  benefit  payable  to  the  widower  (or  surviving 
divorced  husband)  for  such  month  which  is  based  upon  his  earnings 
while  in  the  service  of  the  Federal  Government  or  any  State  (or 
political  subdivision  thereof,  as  defined  in  section  218(bX2))  if,  on  the 
last  dav  he  was  employed  by  such  entity — 

*(i)  such  service  did  not  constitute  'employment'  as  defined  in 
section  210.  or 

"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so 
defined  solely  by  reason  of— 

"(I)  clause  (ii)  or  (iii)  of  subparagraph  (G)  of  section 
210(aX5),  where  the  lump-sum  payment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (iii)  (whichever  is  applicable)  was  received  or  oc- 
curred on  or  after  January  1.  1988,  or 

"(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  Decem- 
ber 31, 1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next  higher 
multiple  of  $0.10. 

"(B)  Subparagraph  (AXii)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  con- 
stituted 'employment'  as  defined  in  section  210  if  such  service  was 


101  STAT.  1330-292       PUBLIC  LAW  100-203— DEC.  22, 1987 

rformed  for  at  least  60  months  in  the  aggregate  during  the  period 
ginning  January  1,  1988,  and  ending  with  the  close  of  the  first 
calendar  month  as  of  the  end  of  which  the  widower  (or  surviving 
divorced  husband)  is  eligible  for  benefits  under  this  subsection  and 
has  made  a  valid  application  for  such  benefits.", 
(e)  Mother's  and  Father's  Insurance  Benefits.— Paragraph  (4) 
42  use  202.        of  section  202(g)  of  such  Act  is  amended— 

(1)  by  redesignating  subparagraph  (B)  as  subparagraph  (C); 
and 

(2)  by  striking  subparagraph  (A)  and  inserting  the  following: 
"(A)  The  amount  of  a  mother  s  or  father's  insurance  benefit  for 

each  month  (as  determined  after  application  of  the  provisions  of 
subsection  (k))  shall  be  reduced  (but  not  below  zero)  by  an  amount 
equal  to  two-thirds  of  the  amount  of  any  monthly  periodic  benefit 
payable  to  the  individual  for  such  month  which  is  based  upon  the 
individual's  earnings  while  in  the  service  of  the  Federal  Govern- 
ment or  any  State  (or  political  subdivision  thereof,  as  defined  in 
section  218(bX2))  if,  on  the  last  day  the  individual  was  employed  by 
such  entity — 

"(i)  such  service  did  not  constitute  'employment'  as  defined  in 
section  210,  or 

"(ii)  such  service  was  being  performed  while  in  the  service  of 
the  Federal  Government,  and  constituted  'employment'  as  so 
defined  solely  by  reason  of— 

"(I)  clause  (ii)  or  (iii)  of  subparagraph  (G)  of  section 
210(aX5),  where  the  lump-sum  payment  described  in  such 
clause  (ii)  or  the  cessation  of  coverage  described  in  such 
clause  (iii)  (whichever  is  applicable)  was  received  or  oc- 
curred on  or  after  January  1,  1988,  or 

"(II)  an  election  to  become  subject  to  chapter  84  of  title  5, 
United  States  Code,  made  pursuant  to  law  after  Decem- 
ber 31, 1987, 
unless  subparagraph  (B)  applies. 
The  amount  of  the  reduction  in  any  benefit  under  this  subpara- 
graph, if  not  a  multiple  of  $0.10,  shall  be  rounded  to  the  next  higher 
multiple  of  $0.10. 

"(B)  Subparagraph  (AXii)  shall  not  apply  with  respect  to  monthly 
periodic  benefits  based  in  whole  or  in  part  on  service  which  con- 
stituted 'employment'  as  defined  in  section  210  if  such  service  was 
performed  for  at  least  60  months  in  the  aggregate  during  the  period 
beginning  January  1,  1988,  and  ending  with  the  close  of  the  first 
calendar  month  as  of  the  end  of  which  the  individual  is  eligible  for 
benefits  under  this  subsection  and  has  made  a  valid  application  for 
such  benefits.". 

42  use  402  note.  (f)  EFFECTIVE  Date. — The  amendments  made  by  this  section  shall 
apply  only  with  respect  to  benefits  for  months  after  December  1987; 
except  that  nothing  in  such  amendments  shall  affect  any  exemption 
(from  the  application  of  the  pension  offset  provisions  contained  in 
subsection  (bX4),  (cX2),  (eX7),  (fX2),  or  (gX4)  of  section  202  of  the  Social 
Security  Act)  which  any  individual  may  have  by  reason  of  subsec- 
tion (g)  or  (h)  of  section  334  of  the  Social  Security  Amendments  of 
1977. 

42  use  418  note.    SEC.  9008.  MODIFICATION  OF  AGREEMENT  WITH  IOWA  TO  PROVIDE  COV- 
ERAGE FOR  CERTAIN  POLICEMEN  AND  FIREMEN. 

(a)  In  General. — Notwithstanding  subsection  (dX5XA)  of  section 
218  of  the  Social  Security  Act  and  the  references  thereto  in  subsec- 
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tions  (dXD  and  (dX3)  of  such  section  218,  the  agreement  with  the 
State  of  Iowa  heretofore  entered  into  pursuant  to  such  section  218 
may,  at  any  time  prior  to  January  1,  1989,  be  modified  pursuant  to 
subsection  (cX4)  of  such  section  218  so  as  to  apply  to  services 
performed  in  policemen's  or  firemen's  positions  required  to  be  cov- 
ered by  a  retirement  system  pursuant  to  section  410.1  of  the  Iowa 
Code  as  in  effect  on  July  1,  1953,  if  the  State  of  Iowa  has  at  any  time 
prior  to  the  date  of  the  enactment  of  this  Act  paid  to  the  Secretary 
of  the  Treasury,  with  respect  to  any  of  the  services  performed  in 
such  positions,  the  sums  prescribed  pursuant  to  subsection  (eXD  of 
such  section  218  (as  in  effect  on  I>ecember  31,  1986,  with  respect  to 
payments  due  with  respect  to  wages  paid  on  or  before  such  date). 

(b)  Service  To  Be  Covered. — Notwithstanding  the  provisions  of 
subsection  (e)  of  section  218  of  the  Social  Security  Act  (as  so  redesig- 
nate by  section  9002(cXl)  of  the  Omnibus  Budget  Reconciliation  Act 
of  1986)),  any  modification  in  the  agreement  with  the  State  of  Iowa 
under  subsection  (a)  shall  be  made  effective  with  respect  to — 

(1)  all  services  performed  in  any  policemen's  or  firemen's 
position  to  which  the  modification  relates  on  or  after  January  1, 
1987,  and 

(2)  all  services  performed  in  such  a  position  before  January  1, 
1987,  with  respect  to  which  the  State  of  Iowa  has  paid  to  the 
Secretary  of  the  Treasury  the  sums  prescribed  pursuant  to 
subsection  (eXD  of  such  section  218  (as  in  effect  on  December  31, 
1986,  with  respect  to  payments  due  with  respect  to  wages  paid 
on  or  before  such  date)  at  the  time  or  times  established  pursu- 
ant to  such  subsection  (eXD,  if  and  to  the  extent  that — 

(A)  no  refund  of  the  sums  so  paid  has  been  obtained,  or 

(B)  a  refund  of  part  or  all  of  the  sums  so  paid  has  been 
obtained  but  the  State  of  Iowa  repays  to  the  Secretary  of 
the  Treasury  the  amount  of  such  refund  within  90  days 
after  the  date  on  which  the  modification  is  agreed  to  by  the 
State  and  the  Secretary  of  Health  and  Human  Services. 

SEC.  9009.  CONTINUATION  OF  DISABILITY  BENEFITS  DURING  APPEAL. 

Subsection  (g)  of  section  223  of  the  Social  Security  Act  is  42USC  423. 
amended — 

(1)  in  paragraph  (IXiii),  by  striking  "June  1988"  and  inserting 
"June  1989";  and 

(2)  in  paragraph  (3XB\  by  striking  "January  1,  1988"  and 
inserting  "January  1, 1989". 

SEC.  9010.  EXTENSION  OF  DISABILITY  RE-ENTITLEMENT  PERIOD  FROM  15 
MONTHS  TO  36  MONTHS. 

(a)  Disability  Insurance  Benefits.— Paragraph  (1)  of  section 
223(a)  of  the  Social  Security  Act  is  amended  by  striking  "15  months" 
and  inserting  "36  months". 

Ot))  Child's  Insurance  Benefits  Based  on  Disability.— Clause  (i) 
of  section  202(dXlXG)  of  such  Act  is  amended  by  striking  "15   42USC  402. 
months"  and  inserting  "36  months". 

(c)  Widow's  Insurance  Benefits  Based  on  Disabiuty.— Para- 
graph (1)  of  section  202(e)  of  such  Act  is  amended,  in  subclause  (II)  of 
the  last  sentence,  by  striking  "15  months"  and  inserting  "36 
months". 

(d)  Widower's  Insurance  Benefits  Based  on  Disability.— Para- 
graph (1)  of  section  202(0  of  such  Act  is  amended,  in  subclause  (II)  of 
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the  last  sentence,  by  striking  "15  months"  and  inserting  "36 
months", 
(e) Conforming  Amendments- 
CD  Termination  of  period  of  disability. — Subparagraph  (D) 
42  use  416.  of  section  216(iX2)  of  such  Act  is  amended  by  striking  "15- 

month"  and  inserting  "36-month". 

(2)  Termination    of    benefits    during  re-entitlement 
42  use  423.              PERIOD. — Subsection  (e)  of  section  223  of  such  Act  is  amended  by 

striking  "15-month"  and  inserting  "36-month". 

(3)  Special  Rule  for  ®'  Determination  of  Continued  Medi- 
care EuGiBiuTY  Based  on  Entitlement  to  Disabiuty  Bene- 

42  use  426.  FITS.— Section  226(b)  of  such  Act  is  amended  by  adding  at  the 

end  the  following  new  sentence:  "In  determining  when  an 
individual's  entitlement  or  status  terminates  for  purposes  of  the 
preceding  sentence,  the  second  sentence  of  section  223(a)  shall 
be  applied  as  though  the  term  '36  months'  (in  such  second 
sentence)  read  '15  months'.". 

42  use  402  note.  (0  EFFECTIVE  Date.— The  amendments  made  by  this  section  shall 
take  effect  January  1,  1988,  and  shall  apply  with  respect  to — 

(1)  individuals  who  are  entitled  to  benefits  which  are  payable 
under  subsection  (dXlKBXii),  (dX6XAXii).  (dX6XB),  (eXlXBXii),  or 
(fKlXBXii)  of  section  202  of  the  Social  Security  Act  or  subsection 
(aXl)  of  section  223  of  such  Act  for  any  month  after  December 
1987,  and 

(2)  individuals  who  are  entitled  to  benefits  which  are  payable 
under  any  provision  referred  to  in  paragraph  (1)  for  any  month 
before  January  1988  and  with  respect  to  whom  the  15-month 
period  described  in  the  applicable  provision  amended  by  this 
section  has  not  elapsed  as  of  January  1, 1988. 

PART  2— OTHER  SOCIAL  SECURITY  PROVISIONS 


SEC.  9021.  MORATORIUM  ON  REDUCTIONS  IN  ATTORNEYS'  FEES;  STUDIES 
OF  ATTORNEYS*  FEE  PAYMENT  SYSTEM. 

(a)  Moratorium. — (1)  The  provisions  of  the  memorandum  of  the 
Associate  Commissioner  of  Social  Security  dated  March  31,  1987 
(relating  to  revised  delegations  of  authority  for  administrative  law 
judges  to  determine  fees  of  representatives)  which  amend  sections 
1-220  through  1-226  of  the  Office  of  Hearings  and  Appeals  Staff 
Guides  and  Programs  Digest  (commonly  referred  to  as  the  OHA 
Handbook),  and  Interim  Circular  No.  122  (relating  to  the  determina- 
tion authority  regarding  fees  for  representation  of  claimants),  are 
hereby  declared  to  be  null  and  void.  The  preceding  sentence  shall 
apply  with  respect  to  all  attorneys'  fees  finally  authorized  in  connec- 
tion with  claims  for  benefits  under  title  II  of  the  Social  Security  Act 
on  and  after  the  date  of  the  enactment  of  this  Act,  regardless  of 
when  the  legal  services  involved  were  performed;  and  no  reconsider- 
ation of  any  such  fee  finally  authorized  prior  to  that  date  shall  be 
required. 

(2)  Until  July  1,  1989,  neither  the  Secretary  nor  the  Social  Secu- 
rity Administration  may  modify  any  of  the  rules  and  regulations 
relating  to  attorneys'  fees  in  connection  with  claims  for  benefits 
under  title  II  of  the  Social  Security  Act. 


Copy  read  "For". 
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(b)  Studies. — (1)  The  Secretary  of  Health  and  Human  Services 
shall  conduct  a  study  of  the  attorneys'  fee  payment  process  under 
title  II  of  the  Social  Security  Act.  Such  study  shall— 

(A)  assess  the  levels  of  reimbursement  to  attorneys,  giving 
consideration  to  the  contingent  nature  of  most  arrangements 
between  claimants  and  their  legal  representatives,  and  propose 
alternative  methods  for  establishing  fees  which  take  the  nature 
of  these  arrangements  into  account,  and 

(B)  suggest  changes  aimed  at  eliminating  unnecessary  delays 
in  the  approval  and  payment  of  attorneys'  fees  and  thereby 
streamlining  the  payment  process. 

In  conducting  this  study,  the  Secretary  shall  consult  with  individ- 
uals who  represent  the  views  of  attorneys  and  with  others  who 
represent  the  views  of  claimants. 

(2)  At  the  same  time,  the  Comptroller  General  shall  conduct  a 
study  of  the  fee  approval  system,  including  at  a  minimum — 

(A)  a  study  of  the  impact  of  the  current  system  on  claimants 
and  attorneys, 

(B)  an  identification  of  obstacles  to  the  timely  payment  of 
attorneys'  fees  under  present  law,  and 

(C)  an  assessment  of  the  effect,  if  any,  which  the  reduced  limit 
on  attorneys'  fees  in  effect  immediately  prior  to  the  enactment 
of  this  Act  has  had  on  access  to  legal  representation  by 
applicants  for  disability  insurance  benefits. 

(3)  "The  studies  required  by  paragraphs  (1)  and  (2),  along  with  any 
recommendations  resulting  therefrom,  shall  be  submitted  to  the 
Congress  no  later  than  July  1,  1988. 

SEC.  9022.  CORPORATE  DIRECTORS. 

(a)  Social  Security  Act  Amendment. — Section  211(a)  of  the 

Social  Security  Act  is  amended  by  adding  at  the  end  thereof  the  42USC411. 
following  new  paragraph: 

"Any  income  of  an  individual  which  results  from  or  is  attributable 
to  the  performance  of  services  by  such  individual  as  a  director  of  a 
corporation  during  any  taxable  year  shall  be  deemed  to  have  been 
derived  (and  received)  by  such  individual  in  that  year,  at  the  time 
the  services  were  performed,  regardless  of  when  the  income  is 
actually  paid  to  or  received  by  such  individual  (unless  it  was  actu- 
ally paid  and  received  prior  to  that  year).". 

(b)  SECA  Amendment. — Section  1402(a)  of  the  Internal  Revenue 

Code  of  1986  (relating  to  definition  of  net  earnings  from  self-employ-   26  USC  1402 
ment)  is  amended  by  adding  at  the  end  thereof  the  following  new 
paragraph: 

"Any  income  of  an  individual  which  results  from  or  is  attributable 
to  the  performance  of  services  by  such  individual  as  a  director  of  a 
corporation  during  any  taxable  year  shall  be  deemed  to  have  been 
derived  (and  received)  by  such  individual  in  that  year,  at  the  time 
the  services  were  performed,  regardless  of  when  the  income  is 
actually  paid  to  or  received  by  such  individual  (unless  it  was  actu- 
ally paid  and  received  prior  to  that  year).". 

(c)  Effective  Date.— The  amendments  made  by  this  section  shall 
apply  with  resj)ect  to  services  performed  in  taxable  years  beginning 
on  or  after  January  1,  1988. 

SEC.  9023.  TECHNICAL  CORRECTIONS. 

(a)  The  heading  of  section  210(p)  of  the  Social  Security  Act  is  42  USC  410. 
amended  to  read  as  follows: 
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"Medicare  Qualified  Government  Employment". 

(bXl)  Section  211(aX7)  of  such  Act  is  amended— 

(A)  by  inserting  "and"  before  "section  911";  and 

(B)  by  striking  "and  section  931  (relating  to  income  from 
sources  within  possessions  of  the  United  States)  of  the  Internal 
Revenue  Code  of  1954". 

(2)  Section  211(aX8)  of  such  Act  is  amended  to  read  as  follows: 
"(8)  The  exclusion  from  gross  income  provided  by  section  931 
of  the  Internal  Revenue  Code  of  1986  shall  not  apply;". 

(c)  Section  218(v)  of  such  Act  is  amended — 

(1)  by  striking  "(v)"  and  inserting  "(n)"; 

(2)  by  striking  paragraph  (3);  and 

(3)  by  redesignating  paragraphs  (4)  and  (5)  as  paragraphs  (3) 
and  (4),  respectively. 

(d)  Section  3121(aX5)  of  the  Internal  Revenue  Code  of  1986  is 
amended — 

(1)  by  striking  ";  or"  at  the  end  of  subparagraph  (F)  and 
inserting  ",  or";  and 

(2)  by  striking  the  comma  at  the  end  of  subparagraph  (G)  and 
inserting  a  semicolon. 

PART  3— RAILROAD  RETIREMENT  PROGRAM 

SEC.  9031.  INCREASE  IN  RATES  OF  TIER  2  RAILROAD  RETIREMENT  TAX 
ON  EMPLOYEES  FOR  1988  AND  THEREAFTER. 

(a)  In  General. — Subsection  (b)  of  section  3201  of  the  Internal 
Revenue  Code  of  1986  (relating  to  tier  2  employee  tax)  is  amended  to 
read  as  follows: 

"(b)  Tier  2  Tax.— In  addition  to  other  taxes,  there  is  hereby 
imposed  on  the  income  of  each  employee  a  tax  equal  to  4.90  percent 
of  the  compensation  received  during  any  calendar  year  by  such 
employee  for  services  rendered  by  such  employee.". 

(b)  Effective  Date. — The  amendment  made  by  this  section  shall 
apply  with  respect  to  compensation  received  after  December  31, 
1987. 

SEC.  9032.  INCREASE  IN  RATES  OF  TIER  2  RAILROAD  RETIREMENT  TAX 
ON  EMPLOYERS  FOR  1988  AND  THEREAFTER. 

(a)  In  General. — Subsection  (b)  of  section  3221  of  the  Internal 
Revenue  Code  of  1986  (relating  to  tier  2  employer  tax)  is  amended  to 
read  as  follows: 

"(b)  Tier  2  Tax. — In  addition  to  other  taxes,  there  is  hereby 
imposed  on  every  employer  an  excise  tax,  with  respect  to  having 
individuals  in  his  employ,  equal  to  16.10  percent  of  the  compensa- 
tion paid  during  any  calendar  year  by  such  employer  for  services 
rendered  to  such  employer.". 

(b)  Effective  Date. — The  amendments  made  by  this  section  shall 
apply  with  respect  to  compensation  paid  after  December  31,  1987. 

SEC.  9033.  COMMISSION  ON  RAILROAD  RETIREMENT  REFORM. 

(a)  Commission  on  Railroad  Retirement  Reform.— There  is 
established  a  commission  to  be  known  as  the  Commission  on 
Railroad  Retirement  Reform  (in  this  section  referred  to  as  the 
"Commission"). 

(b)  Study. — The  Commission  shall  conduct  a  comprehensive  study 
of  the  issues  pertaining  to  the  long-term  financing  of  the  railroad 
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1989.  The  report  shall  contain  a  detailed  statement  of  the  findings 
and  conclusions  of  the  Commission,  together  with  its  legislative 
recommendations. 

(g)  Termination. — The  Commission  shall  cease  to  exist  60  days 
after  submitting  its  report  pursuant  to  subsection  (f). 

(h)  Authorization  of  Appropriations. — There  is  authorized  to  be 
appropriated  the  sum  of  $1,000,000  for  purposes  of  this  section,  to 
remain  available  until  expended  but  in  no  event  beyond  the  date  of 
termination  provided  in  subsection  (g). 

SEC.  9034.  TRANSFER  TO  RAILROAD  RETIREMENT  ACCOUNT. 

Subsection  (cXlXA)  of  section  224  of  the  Railroad  Retirement 
Solvency  Act  of  1983  (relating  to  section  72(r)  revenue  increase  45USC23in 
transferred  to  certain  railroad  accounts)  is  amended — 

(1)  by  inserting  "(other  than  amounts  described  in  subpara- 
graph (B))"  after  'amounts"; 

(2)  by  striking  "1988"  and  inserting  "1989";  and 

(3)  by  striking  the  last  sentence. 

Subtitle  B — Provisions  Relating  to  Public 
Assistance  and  Unemployment  Compensation 

PART  1— AFDC  AND  SSI  AMENDMENTS 

SEC.  9101.  PERMANENT  EXTENSION  OF  DISREGARD  OF  NONPROFIT 
ORGANIZATIONS'  IN-KIND  ASSISTANCE  TO  SSI  AND  AFDC 
RECIPIENTS. 

Effective  as  of  October  1,  1987,  section  2639(d)  of  the  Deficit   Effective  date. 
Reduction  Act  of  1984  is  amended  by  striking  ";  but"  and  all  that   42  USC  602  note, 
follows  and  inserting  a  period. 

SEC.  9102.  FRAUD  CONTROL  UNDER  AFDC  PROGRAM. 

(a)  In  General.— Part  A  of  title  IV  of  the  Social  Security  Act  is 
amended  by  adding  at  the  end  the  following  new  section: 

"fraud  control 

"Sec.  416.  (a)  Any  State,  in  the  administration  of  its  State  plan   42  USC  616. 
approved  under  section  402,  may  elect  to  establish  and  operate  a 
fraud  control  program  in  accordance  with  this  section. 

"(b)  Under  any  such  program,  if  an  individual  who  is  a  member  of 
a  family  applying  for  or  receiving  aid  under  the  State  plan  approved 
under  section  402  is  found  by  a  Federal  or  State  court  or  pursuant  to 
an  administrative  hearing  meeting  requirements  determined  in 
regulations  of  the  Secretary,  on  the  basis  of  a  plea  of  guilty  or  nolo 
contendere  or  otherwise,  to  have  intentionally — 

"(1)  made  a  false  or  misleading  statement  or  misrepresented, 
concealed,  or  withheld  facts,  or 

"(2)  committed  any  act  intended  to  mislead,  misrepresent, 
conceal,  or  withhold  facts  or  propound  a  falsity, 
for  the  purpose  of  establishing  or  maintaining  the  family's  eligibility 
for  aid  under  such  State  plan  or  of  increasing  (or  preventing  a 
reduction  in)  the  amount  of  such  aid,  then  the  needs  of  such 
individual  shall  not  be  taken  into  account  in  making  the  determina- 
tion under  section  402(aX7)  with  respect  to  his  or  her  family  (A)  for  a 
period  of  6  months  upon  the  first  occasion  of  any  such  offense,  (B)  for 
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a  period  of  12  months  upon  the  second  occasion  of  any  such  offense, 
and  (C)  permanently  upon  the  third  or  a  subsequent  occasion  of  any 
such  offense. 

"(c)  The  State  agency  involved  shall  proceed  against  any  individ- 
ual alleged  to  have  committed  an  offense  described  in  subsection  (b) 
either  by  way  of  administrative  hearing  or  by  referring  the  matter 
to  the  appropriate  authorities  for  civil  or  criminal  action  in  a  court 
of  law.  The  State  agency  shall  coordinate  its  actions  under  this 
section  with  any  corresponding  actions  being  taken  under  the  food 
stamp  program  in  any  case  where  the  factual  issues  involved  arise 
from  the  same  or  related  circumstances. 

"(d)  Any  period  for  which  sanctions  are  imposed  under  subsection 
(b)  shall  remain  in  effect,  without  possibility  of  administrative  stay, 
unless  and  until  the  finding  upon  which  the  sanctions  were  imposed 
is  subsequently  reversed  by  a  court  of  appropriate  jurisdiction;  but 
in  no  event  shall  the  duration  of  the  period  for  which  such  sanctions 
are  imposed  be  subject  to  review. 

"(e)  The  sanctions  provided  under  subsection  (b)  shall  be  in  addi- 
tion to,  and  not  in  substitution  for,  any  other  sanctions  which  may 
be  provided  for  by  law  with  respect  to  the  offenses  involved. 

"(0  Each  State  which  has  elected  to  establish  and  operate  a  fraud 
control  program  under  this  section  must  provide  all  applicants  for 
aid  to  families  with  dependent  children  under  its  approved  State 
plan,  at  the  time  of  their  application  for  such  aid,  with  a  written 
notice  of  the  penalties  for  fraud  which  are  provideid  for  under  this 
section.". 

42  use  602.  (b)  State  Plan  Requirement.— Section  402(a)  of  such  Act  is 

amended — 

(1)  by  striking  "and"  after  the  semicolon  at  the  end  of  para- 
graph (38); 

(2)  by  striking  the  period  at  the  end  of  paragraph  (39)  and 
inserting  ";  and";  and 

(3)  by  inserting  immediately  after  paragraph  (39)  the  follow- 
ing new  paragraph: 

"(40)  provide,  if  the  State  has  elected  to  establish  and  operate 
a  fraud  control  program  under  section  416,  that  the  State  will 
submit  to  the  Secretary  (with  such  revisions  as  may  from  time 
to  time  be  necessary)  a  description  of  and  budget  for  such 
program,  and  will  operate  such  program  in  full  compliance  with 
that  section.". 

42  use 603.  (c)   Federal-  Matching.— Section   403(aX3)   of  such   Act  is 

amended — 

(1)  by  striking  "and"  after  the  final  comma  in  subpara- 
graph (B); 

(2)  by  redesignating  subparagraph  (C)  as  subparagraph  (D); 

(3)  by  inserting  after  subparagraph  (B)  the  following  new 
subparagraph: 

"(C)  75  percent  of  so  much  of  such  expenditures  as  are  for 
the  costs  of  carrying  out  a  fraud  control  program  under 
section  416,  including  costs  related  to  the  investigation, 
prosecution,  and  administrative  hearing  of  fraudulent  cases 
and  the  making  of  any  resultant  collections,  and";  and 

(4)  by  striking  "(C)"  in  the  matter  following  subparagraph  (D) 
(as  redesignated  by  paragraph  (2)  of  this  subsection)  and 
inserting  "(D)". 
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®®(d)  Effective  Date. — The  amendments  made  by  this  section  42  USC  602  note, 
shall  become  effective  April  1,  1988. 

SEC.  9103.  EXCLUSION  OF  REAL  PROPERTY  WHEN  IT  CANNOT  BE  SOLD. 

(a)  In  General.— Section  1613(b)  of  the  Social  Security  Act  is   42  USC  1382b. 
amended — 

(1)  by  inserting  "(1)"  after  "(b)";  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 

"(2)  Notwithstanding  the  provisions  of  paragraph  (1),  the  Sec- 
retary shall  not  require  the  disposition  of  any  real  property  for  so 
long  as  it  cannot  be  sold  because  (A)  it  is  jointly  owned  (and  its  sale 
would  cause  undue  hardship,  due  to  loss  of  housing,  for  the  other 
owner  or  owners),  (B)  its  sale  is  barred  by  a  legal  impediment,  or  (C) 
as  determined  under  regulations  issued  by  the  Secretary,  the 
owner's  reasonable  efforts  to  sell  it  have  been  unsuccessful.". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1,  1988. 

SEC.  9104.  ADJUSTMENT  OF  PENALTY  WHERE  ASSET  IS  TRANSFERRED 
FOR  LESS  THAN  FAIR  MARKET  VALUE. 

(a)  In  General.— Section  1613(c)  of  the  Social  Security  Act  is 
amended — 

(1)  by  inserting  immediately  after  "the  exclusions  under 
subsection  (a)"  in  paragraph  (1)  the  following:  ",  and  subject  to 
paragraph  (4)  of  this  subsection";  and 

(2)  by  adding  at  the  end  the  following  new  paragraph: 
"(4)  The  Secretary  shall  by  regulation  provide  for  suspending  the 

application  of  paragraph  (1)  to  the  extent  (in  any  instance)  that  the 
Secretary  determines  that  such  suspension  is  necessary  to  avoid 
undue  hardship.". 

(b)  Effective  Date.— The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1,  1988. 

SEC.  9105.  EXCLUSION  OF  INTEREST  ON  BURIAL  ACCOUNTS. 

(a)  In  General.— Section  1613(d)  of  the  Social  Security  Act  is 
amended — 

(1)  in  paragraph  (1),  by  striking  "if  the  inclusion"  and  all  that 
follows  and  inserting  a  period;  and 

(2)  in  paragraph  (3),  by  striking  "aside"  and  inserting  "aside 
in  cases  where  the  inclusion  of  any  portion  of  the  amount  would 
cause  the  resources  of  such  individual,  or  of  such  individual  and 
spouse,  to  exceed  the  limits  specified  in  paragraph  (1)  or  (2) 
(whichever  may  be  applicable)  of  section  1611(a)' . 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1, 1988. 

SEC.  9106.  EXCEPTION  FROM  SSI  RETROSPECTIVE  ACCOUNTING  FOR 
AFDC  AND  CERTAIN  OTHER  ASSISTANCE  PAYMENTS. 

(a)  In  General.— Section  1611(c)  of  the  Social  Security  Act  is 
amended — 

(1)  by  striking  "paragraphs  (2),  (3),  and  (4)"  in  paragraph  (1) 
and  inserting  "paragraphs  (2),  (3),  (4),  and  (5)"; 

(2)  by  redesignating  paragraphs  (5)  and  (6)  as  paragraphs  (6) 
and  (7),  respectively;  and 
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(3)  by  inserting  after  paragraph  (4)  the  following  new  para- 
graph: 

"(5)  Notwithstanding  paragraphs  (1)  and  (2),  any  income  which  is 
paid  to  or  on  behalf  of  an  individual  in  any  month  pursuant  to  (A)  a 
State  plan  approved  under  part  A  of  title  IV  of  this  Act  (relating  to 
aid  to  families  with  dependent  children),  (B)  section  472  of  this  Act 
(relating  to  foster  care  assistance),  (C)  section  412(e)  of  the  Immigra- 
tion and  Nationality  Act  (relating  to  assistance  for  refugees),  (D) 
section  501(a)  of  Public  Law  96-422  (relating  to  assistance  for  Cuban 
and  Haitian  entrants),  or  (E)  the  Act  of  November  2,  1921  (42  Stat. 
208),  as  amended  (relating  to  assistance  furnished  by  the  Bureau  of 
Indian  Affairs),  shall  be  taken  into  account  in  determining  the 
amount  of  the  benefit  under  this  title  of  such  individual  (and  his 
eligible  spouse,  if  any)  only  for  that  month,  and  shall  not  be  taken 
into  account  in  determining  the  amount  of  the  benefit  for  any  other 
month.". 

(b)  Effective  Date.— The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1, 1988. 

SEC.  9107.  TECHNICAL  AMENDMENT  RELATING  TO  1986  AMENDMENT 
CONCERNING  THE  TREATMENT  OF  CERTAIN  COUPLES  IN 
MEDICAL  INSTITUTIONS. 

Effective  November  10,  1986,  section  1611(eX5)  of  the  Social  Secu- 
rity Act  is  amended — 

(1)  by  striking  "sharing  a  room  or  comparable  accommodation 
in  a  hospital,  home,  or  facilitv"  and  inserting  "living  in  the 
same  hospital,  home,  or  facility  and 

(2)  by  striking  "shared  such  a  room  or  accommodation"  and 
inserting  "lived  in  the  same  such  hospital,  home,  or  facility". 

SEC.  9108.  EXTENSION  OF  DEADLINE  FOR  DISABLED  WIDOWS  TO  APPLY 
FOR  MEDICAID  PROTECTION  UNDER  1984  AMENDMENTS. 

Effective  July  1,  1987,  section  1634(bX3)  of  the  Social  Security  Act 
is  amended  by  striking  "during  the  15-month  period  beginning  with 
the  month  in  which  this  subsection  is  enacted"  and  inserting  "no 
later  than  July  1, 1988". 

SEC.  9109.  INCREASE  IN  SSI  EMERGENCY  ADVANCE  PAYMENTS. 

(a)  In  General.— Section  1631(aX4XA)  of  the  Social  Security  Act  is 
amended  by  striking  "a  cash  advance  against  such  benefits  in  an 
amount  not  exceeding  $100"  and  inserting  "a  cash  advance  against 
such  benefits,  including  any  federally-administered  State  supple- 
mentary payments,  in  an  amount  not  exceeding  the  monthly 
amount  that  would  be  payable  to  an  eligible  individual  with  no 
other  income  for  the  first  month  of  such  presumptive  eligibility". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  become  effective  on  the  date  of  the  enactment  of  this  Act. 

SEC.  9110.  MODIFICATION  OF  INTERIM  ASSISTANCE  REIMBURSEMENT 
PROGRAM. 

(a)  In  General.— The  first  sentence  of  section  1631(gX2)  of  the 
Social  Security  Act  is  amended  by  striking  "at  the  time  the  Sec- 
retary makes  the  first  payment  of  benefits '  and  inserting  "at  the 
time  the  Secretary  makes  the  first  payment  of  benefits  with  respect 
to  the  period  described  in  clause  (A)  or  (B)  of  paragraph  (3)". 

(b)  Definition  of  Interim  Assistance.— Section  1631(gX3)  of  such 
Act  is  amended — 
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(1)  by  inserting  "(A)"  after  "basic  needs";  and 

(2)  by  inserting  before  the  period  at  the  end  the  following: 
or  (B)  during  the  period  beginning  with  the  first  month  for 

which  the  individual's  benefits  (as  defined  in  paragraph  (2)) 
have  been  terminated  or  suspended  if  the  individual  was  subse- 
quently found  to  have  been  eligible  for  such  benefits", 
(c)  Effective  Date. — The  amendments  made  by  this  section  shall  42  use  1383 
become  effective  with  the  13th  month  following  the  month  in  which 
this  Act  is  enacted,  or,  if  sooner,  with  the  first  month  for  which  the 
Secretary  of  Health  and  Human  Services  determines  that  it  is 
administratively  feasible. 

SEC.  9111.  SPECIAL  NOTICE  TO  BLIND  RECIPIENTS. 

(a)  In  General.~-(1)  Section  1631  of  the  Social  Security  Act  is  42  USC  1383. 
amended  by  adding  at  the  end  the  following  new  subsection: 

"Special  Notice  to  Blind  Individuals  with  Respect  to  Hearings  and 
Other  Official  Actions 

"(1X1)  In  any  case  where  an  individual  who  is  applying  for  or 
receiving  benefits  under  this  title  on  the  basis  of  blindness  is 
entitled  (under  subsection  (c)  or  otherwise)  to  receive  notice  from  the 
Secretary  of  any  decision  or  determination  made  or  other  action 
taken  or  proposed  to  be  taken  with  respect  to  his  or  her  rights  under 
this  title,  such  individual  shall  at  his  or  her  election  be  entitled 
either  (A)  to  receive  a  supplementary  notice  of  such  decision,  deter- 
mination, or  action,  by  telephone,  within  5  working  days  after  the 
initial  notice  is  mailed,  (B)  to  receive  the  initial  notice  in  the  form  of 
a  certified  letter,  or  (C)  to  receive  notification  by  some  alternative 
procedure  established  by  the  Secretary  and  agreed  to  by  the  individ- 
ual. 

"(2)  The  election  under  paragraph  (1)  may  be  made  at  any  time; 
but  an  opportunity  to  make  such  an  election  shall  in  any  event  be 
given  (A)  to  every  individual  who  is  an  applicant  for  benefits  under 
this  title  on  the  basis  of  blindness,  at  the  time  of  his  or  her 
application,  and  (B)  to  every  individual  who  is  a  recipient  of  such 
benefits  on  the  basis  of  blindness,  at  the  time  of  each  redetermina- 
tion of  his  or  her  eligibility.  Such  an  election,  once  made  by  an 
individual,  shall  apply  with  respect  to  all  notices  of  decisions,  deter- 
minations, and  actions  which  such  individual  may  thereafter  be 
entitled  to  receive  under  this  title  until  such  time  as  it  is  revoked  or 
changed.". 

(2)  Not  later  than  one  year  .after  the  date  on  which  the  amend-  42  use  1383 
ment  made  by  paragraph  (1)  becomes  effective,  the  Secretary  of 
Health  and  Human  Services  shall  provide  every  individual  receiving 
benefits  under  title  XVI  of  the  Social  Security  Act  on  the  basis  of 
blindness  an  opportunity  to  make  an  election  under  section 
1631(1X1)  of  such  Act  (as  added  by  such  amendment). 

(b)  Study. — The  Secretary  of  Health  and  Human  Services  shall  Reports, 
study  the  desirability  and  feasibility  of  extending  special  or  supple-   42  USC  1383 
mentary  notices  of  the  type  provided  to  blind  individuals  by  section    "°  ^ 
1631(1)  of  the  Social  Security  Act  (as  added  by  subsection  (a)  of  this 
section)  to  other  individuals  who  may  lack  the  ability  to  read  and 
comprehend  regular  written  notices,  and  shall  report  the  results  of 
such  study  to  the  Congress,  along  with  such  recommendations  as 
may  be  appropriate,  within  12  months  after  the  date  of  the  enact- 
ment of  this  Act. 
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(c)  Effective  Date.— The  amendment  made  by  subsection  (a)  shall 
become  effective  July  1, 1988. 

SEC.  9112.  REHABILITATION  SERVICES  FOR  BLIND  SSI  RECIPIENTS. 

(a)  In  General.— Section  1631(aX6)  of  the  Social  Security  Act  is 
amended— 

(1)  by  inserting  "blindness  (as  determined  under  section 
1614(aX2))  or"  before  "disability  (as  determined  under  section 
1614(aX3))"; 

(2)  by  inserting  "blindness  or  other"  before  "physical  or 
mental  impairment";  and 

(3)  by  inserting  "blindness  and"  before  "disability  benefit 
rolls"  in  subparagraph  (B). 

(b)  Effective  Date.— The  amendments  made  by  subsection  (a) 
shall  become  effective  April  1, 1988. 

SEC.  9113.  EXTENDING  THE  NUMBER  OF  MONTHS  THAT  AN  INDIVIDUAL 
IN  A  PUBLIC  EMERGENCY  SHELTER  CAN  BE  ELIGIBLE  FOR 
SSI. 

(a)  In  General.— Section  1611(eKlXD)  of  the  Social  Security  Act  is 
amended  by  striking  "three  months  in  any  12-month  period"  and 
inserting  "6  months  in  any  9-month  period". 

(b)  Effective  Date.— (1)  The  amendment  made  by  subsection  (a) 
shall  become  effective  January  1, 1988. 

(2)  In  the  application  of  section  1611(eXlXD)  of  the  Social  Security 
Act  on  and  after  the  effective  date  of  such  amendment,  months 
before  January  1988  in  which  a  person  was  an  eligible  individual  or 
eligible  spouse  by  reason  of  such  section  shall  not  be  taken  into 
account. 

SEC.  9114.  EXCLUSION  OF  UNDERPAYMENTS  FROM  RESOURCES. 

(a)  In  General.— Section  1613(aX7)  of  the  Social  Security  Act  is 
amended  by  inserting  after  "shall  be  limited  to  the  first  6  months 
following  the  month  in  which  such  amount  is  received"  the  follow- 
ing: "(or  to  the  first  9  months  following  such  month  with  respect  to 
any  amount  so  received  during  the  period  beginning  October  1, 1987, 
and  ending  September  30, 1989)". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  become  effective  January  1, 1988. 

SEC.  9115.  CONTINUATION  OF  FULL  BENEFIT  STANDARD  FOR  INDIVID- 
UALS TEMPORARILY  INSTITUTIONALIZED. 

(a)  In  General.— Section  1611(eXl)  of  the  Social  Security  Act  is 
amended — 

(1)  in  subparagraph  (A),  by  striking  "and  (E)"  and  inserting 
"(E),  and  (G)"; 

(2)  in  subparagraph  (B),  by  inserting  "(subject  to  subpara- 
graph (G))"  after  "throughout  any  month";  and 

(3)  by  adding  at  the  end  the  following  new  subparagraphs: 
"(G)  A  person  may  be  an  eligible  individual  or  eligible  spouse  for 

purposes  of  this  title,  and  subparagraphs  (A)  and  (B)  shall  not  apply, 
with  respect  to  any  particular  month  throughout  which  he  or  she  is 
an  inmate  of  a  public  institution  the  primary  purpose  of  which  is  the 
provision  of  medical  or  psychiatric  care,  or  which  is  a  hospital, 
extended  care  facility,  nursing  home,  or  intermediate  care  facility 
receiving  payments  (with  respect  to  such  individual  or  spouse)  under 
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a  State  plan  approved  under  title  XIX,  if  it  is  determined  in 
accordance  with  subparagraph  (H)  that— 

"(i)  such  person's  stay  in  that  institution  or  facility  (or  in  that 
institution  or  facility  and  one  or  more  other  such  institutions  or 
facilities  during  a  continuous  F>eriod  of  institutionalization)  is 
likely  (as  certified  by  a  physician)  not  to  exceed  3  months,  and 
the  particular  month  involved  is  one  of  the  first  3  months 
throughout  which  such  person  is  in  such  an  institution  or 
facility  during  a  continuous  period  of  institutionalization;  and 
"(ii)  such  person  needs  to  continue  to  maintain  and  provide 
for  the  expenses  of  the  home  or  living  arrangement  to  which  he 
or  she  may  return  upon  leaving  the  institution  or  facility. 
The  benefit  of  any  person  under  this  title  (including  State 
supplementation  if  any)  for  each  month  to  which  this  subparagraph 
applies  shall  be  payable,  without  interruption  of  benefit  payments 
and  on  the  date  the  benefit  involved  is  regularly  due,  at  the  rate 
that  was  applicable  to  such  person  in  the  month  prior  to  the  first 
month  throughout  which  he  or  she  is  in  the  institution  or  facility. 

"(H)  The  Secretary  shall  establish  procedures  for  the  determina-  Contracts, 
tions  required  by  clauses  (i)  and  (ii)  of  subparagraph  (G),  and  may 
enter  into  agreements  for  making  such  determinations  (or  for 
providing  information  or  assistance  in  connection  with  the  making 
of  such  determinations)  with  appropriate  State  and  local  public  and 
private  agencies  and  organizations.  Such  procedures  and  agree- 
ments shall  include  the  provision  of  appropriate  assistance  to 
individuals  who,  because  of  their  physical  or  mental  condition,  are 
limited  in  their  ability  to  furnish  the  information  needed  in  connec- 
tion with  the  making  of  such  determinations.". 

(b)  Conforming  Amendment.— Section  1902(1)  of  such  Act  is  42USCi396a. 
amended  by  striking  "section  1611(eXlXE)"  and  inserting  "subpara- 
graph (E)  or  (G)  of  section  1611(eXl)". 

(c)  Effective  Date.— The  amendments  made  by  this  section  shall   ^2  use  1382 
becomeeffectiveJuly  1.1988. 

SEC.  9116.  RETENTION  OF  MEDICAID  WHEN  SSI  BENEFITS  ARE  LOST 
UPON  ENTITLEMENT  TO  EARLY  WIDOW  S  OR  WIDOWER'S 
INSURANCE  BENEFITS. 

(a)  In  General.— Section  1634  of  the  Social  Security  Act  is   42  usci383c. 
amended  by  adding  at  the  end  the  following  new  subsection: 
"(d)  If  any  person — 

"(1)  applies  for  and  obtains  benefits  under  subsection  (e)  or  (f) 
of  section  202  (or  under  any  other  subsection  of  section  202  if 
such  person  is  also  eligible  for  benefits  under  such  subsection  (e) 
or  (0)  as  required  by  section  1611(eK2),  being  then  at  least  60 
years  of  age  but  not  entitled  to  hospital  insurance  benefits 
under  part  A  of  title  XVIII,  and 

"(2)  is  determined  to  be  ineligible  (by  reason  of  the  receipt  of 
such  benefits  under  section  202)  for  supplemental  security 
income  benefits  under  this  title  or  for  State  supplementary 
payments  of  the  type  described  in  section  1616(a), 
such  person  shall  nevertheless  be  deemed  to  be  a  recipient  of 
supplemental  security  income  benefits  under  this  title  for  purposes 
of  title  XIX,  so  long  as  he  or  she  (A)  would  be  eligible  for  such 
supplemental  security  income  benefits,  or  such  State  supplementary 
payments,  in  the  absence  of  such  benefits  under  section  202,  and  (B) 
is  not  entitled  to  hospital  insurance  benefits  under  part  A  of  title 
XVIII.". 


101  STAT.  1330-306        PUBLIC  LAW  100-203— DEC.  22,  1987 


42  use  1383c 
note. 


42  use  1383c 
note. 


42  use  1396s. 


42  use  1383c 
note. 


42  use  1383 
note. 

Grants. 


Grants. 


(b)  Notice.— The  Secretary  of  Health  and  Human  Services,  acting 
through  the  Social  Security  Administration,  shall  (within  8  months 
after  the  date  of  the  enactment  of  this  Act)  issue  a  notice  to  all 
individuals  who  will  have  attained  age  60  but  not  age  65  as  of  April 
1,  1988,  and  who  received  supplemental  security  income  benefits 
under  title  XVI  of  the  Social  Security  Act  prior  to  attaining  age  60 
but  lost  those  benefits  by  reason  of  the  receipt  of  widow  s  or 
widower's  insurance  benefits  (or  other  benefits  as  described  in  sec- 
tion 1634(dXl)  of  that  Act  as  added  by  subsection  (a)  of  this  section) 
under  title  II  of  that  Act.  Each  such  notice  shall  set  forth  and 
explain  the  provisions  of  section  1634(d)  of  the  Social  Security  Act 
(as  so  added),  and  shall  inform  the  individual  that  he  or  she  should 
contact  the  Secretary  or  the  appropriate  State  agency  concerning 
his  or  her  possible  eligibility  for  medical  assistance  benefits  under 
such  title  XIX. 

(c)  State  Determinations. — Any  determination  required  under 
section  1634(d)  of  the  Social  Security  Act  with  respect  to  whether  an 
individual  would  be  eligible  for  benefits  under  title  XVI  of  such  Act 
(or  State  supplementary  payments)  in  the  absence  of  benefits  under 
section  202  shall  be  made  by  the  appropriate  State  agency. 

(d)  Conforming  Amendments.— Section  1922(aX2)  of  the  Social 
Security  Act  is  amended— 

(1)  by  striking  "1634  (b)"  in  subparagraph  (B)  and  inserting 
"1634  (b)  and  (c)";  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 
"(C)  Section  1634(d)  of  this  Act  (relating  to  individuals  who  lose 

eligibilitv  for  SSI  benefits  due  to  entitlement  to  early  widow's  or 
widowers  insurance  benefits  under  section  202  (e)  or  (f)  of  this 
Act).". 

(e)  Effective  Date.— The  amendments  made  by  subsection  (a) 
shall  apply  with  resp>ect  to  any  individual  without  regard  to  whether 
the  determination  of  his  or  her  ineligibility  for  supplemental  secu- 
rity income  benefits  by  reason  of  the  receipt  of  benefits  under 
section  202  of  the  Social  Security  Act  ®°  (as  described  in  section 
1634(dX2)  of  such  Act)  occurred  before,  on,  or  after  the  date  of  the 
enactment  of  this  Act;  but  no  individual  shall  be  eligible  for  assist- 
ance under  title  XIX  of  such  Act  by  reason  of  such  amendments  for 
any  period  before  July  1,  1988. 

SEC.  9117.  DEMONSTRATION  PROGRAM  TO  ASSIST  HOMELESS  INDIVID- 
UALS. 

(a)  In  General.— The  Secretary  of  Health  and  Human  Services  (in 
this  section  referred  to  as  the  "Secretary")  is  authorized  to  make 
grants  to  States  for  projects  designed  to  demonstrate  and  test  the 
feasibility  of  special  procedures  and  services  to  ensure  that  homeless 
individuals  are  provided  SSI  and  other  benefits  under  the  Social 
Security  Act  to  which  they  are  entitled  and  receive  assistance  in 
using  such  benefits  to  obtain  permanent  housing,  food,  and  health 
care.  Each  project  approved  under  this  section  shall  meet  such 
conditions  and  requirements,  consistent  with  this  section,  as  the 
Secretary  shall  prescribe. 

(b)  Scope  of  Projects. — Projects  for  which  grants  are  made  under 
this  section  shall  include,  more  specifically,  procedures  and  services 
to  overcome  barriers  which  prevent  homeless  individuals  (particu- 
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larly  the  chronically  mentally  ill)  from  receiving  and  appropriately 
using  benefits,  including— 

(1)  the  creation  of  cooperative  approaches  between  the  Social 
Security  Administration,  State  and  local  governments,  shelters 
for  the  homeless,  and  other  providers  of  services  to  the 
homeless; 

(2)  the  establishment,  where  appropriate,  of  multi-agency  SSI 
Outreach  Teams  (as  described  in  subsection  (c)),  to  facilitate 
communication  between  the  agencies  and  staff  involved  in 
taking  and  processing  claims  for  SSI  and  other  benefits  by  the 
homeless  who  use  shelters; 

(3)  special  efforts  to  identify  homeless  individuals  who  are 
potentially  eligible  for  SSI  or  other  benefits  under  the  Social 
Security  Act; 

(4)  the  provision  of  special  assistance  to  the  homeless  in 
applying  for  benefits,  including  assistance  in  obtaining  and 
developing  evidence  of  disability  and  supporting  documentation 
for  nondisability-related  eligibility  requirements; 

(5)  the  provision  of  special  training  and  assistance  to  public 
and  private  agency  staff,  including  shelter  employees,  on 
disability  eligibility  procedures  and  evidentiary  requirements; 

(6)  the  provision  of  ongoing  assistance  to  formerly  homeless 
individuals  to  ensure  their  responding  to  information  requests 
related  to  periodic  redeterminations  of  eligibility  for  SSI  and 
other  benefits; 

(7)  the  provision  of  assistance  in  ensuring  appropriate  use  of 
benefit  funds  for  the  purpose  of  enabling  homeless  individuals 
to  obtain  permanent  housing,  nutrition,  and  physical  and 
mental  health  care,  including  the  use,  where  appropriate,  of  the 
disabled  individual's  representative  payee  for  case  management 
services;  and 

(8)  such  other  procedures  and  services  as  the  Secretary  may 
approve. 

(c)  SSI  Outreach  Team  Projects.— (1)  If  a  State  applies  for  funds 
under  this  section  for  the  purpose  of  establishing  a  multi-agency  SSI 
Outreach  Team,  the  membership  and  functions  of  such  Team  ^ » 
shall  be  as  follows  (except  as  provided  in  paragraph  (2)): 

(A)  The  membership  of  the  Team  shall  include  a  social  serv- 
ices case  worker  (or  case  workers,  if  necessary);  a  consultative 
medical  examiner  who  is  qualified  to  provide  consultative 
examinations  for  the  Disability  Determination  Service  of  the 
State;  a  disability  examiner,  from  the  State  Disability  Deter- 
mination Service;  and  a  claims  representative  from  an  office  of 
the  Social  Security  Administration. 

(B)  The  Team  shall  have  designated  members  responsible 
for— 

(i)  identification  of  homeless  individuals  who  are  poten- 
tially eligible  for  SSI  or  other  benefits  under  the  Social 
Security  Act; 

(ii)  ensuring  that  such  individuals  understand  their  rights 
under  the  programs; 

(iii)  assisting  such  individuals  in  applying  for  benefits, 
including  assistance  in  obtaining  and  developing  evidence 
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and  supporting  documentation  relating  to  disability-  and 
nondisability-related  eligibility  requirements; 

(iv)  arranging  transportation  and  accompanying  ap- 
plicants to  necessary  examinations,  if  needed;  and 

(v)  providing  for  the  tracking  and  monitoring  of  all  claims 
for  benefits  by  individuals  under  the  project. 

(2)  If  the  Secretary  determines  that  an  application  by  a  State  for 
an  SSI  Outreach  Team  Project  under  this  section  which  proposes  a 
membership  and  functions  for  such  Team  different  from  those 
prescribed  in  paragraph  (1)  but  which  is  expected  to  be  as  effective, 
the  Secretary  may  waive  the  requirements  of  such  paragraph. 

(d)  Information  and  Reports;  Evaluation.— (1)  Each  State 
having  an  approved  SSI  Outreach  Team  Project  shall  periodically 
submit  to  the  Secretary  such  information  (with  respect  to  the 
project)  as  may  be  necessary  to  enable  the  Secretary  to  evaluate 
such  project  in  particular  and  the  demonstration  program  under 
this  section  in  general. 

(2XA)  The  Secretary  shall  from  time  to  time  (but  not  less  often 
than  annually)  submit  to  the  Congress  a  full  and  complete  report  on 
the  program  under  this  section,  together  with  a  detailed  evaluation 
of  such  program  and  of  the  projects  thereunder  along  with  such 
recommendations  as  may  be  deemed  appropriate.  Such  evaluation 
and  such  recommendations  shall  be  designed  to  serve  as  a  basis  for 
determining  whether  (and  to  what  extent)  the  activities  and  proce- 
dures included  in  the  demonstration  program  under  this  section 
should  be  continued,  expanded,  or  modified,  or  converted  (with  or 
without  changes)  into  a  regular  feature  of  permanent  law. 

(B)  The  criteria  used  by  the  Secretary  in  evaluating  the  program 
and  the  projects  thereunder  shall  not  be  limited  to  those  which 
would  normally  be  used  in  evaluating  programs  and  activities  of  the 
kind  involved,  but  shall  fully  take  into  account  the  special  cir- 
cumstances of  the  homeless  and  their  need  for  personalized  atten- 
tion and  follow-through  assistance,  and  shall  emphasize  the  extent 
to  which  the  procedures  and  assistance  made  available  to  applicants 
under  such  projects  are  recognizing  those  circumstances  and  meet- 
ing that  need. 

(e)  Authorization  of  Appropriations. — To  carry  out  this  section, 
there  are  authorized  to  be  appropriated  to  the  Secretary— 

(A)  the  sum  of  $1,250,000  for  the  fiscal  year  1988; 

(B)  the  sum  of  $2,500,000  for  the  fiscal  year  1989;  and 

(C)  such  sums  as  may  be  necessary  for  each  fiscal  year 
thereafter. 

SEC.  9118.  ASSISTANCE  TO  HOMELESS  AFDC  FAMILIES. 

Federal  Register,  The  Secretary  of  Health  and  Human  Services  may  not  take  any 
publication.  action,  prior  to  October  1,  1988,  that  would  have  the  effect  of 
implementing  in  whole  or  in  part  the  proposed  regulation  published 
in  the  Federal  Register  on  December  14,  1987,  with  respect  to 
emergency  assistance  and  the  need  for  and  amount  of  assistance 
under  the  program  of  aid  to  families  with  dependent  children,  or 
that  would  change  current  policy  with  respect  to  any  of  the  matters 
addressed  in  such  proposed  regulation. 

SEC.  9119.  INCREASE  IN  PERSONAL  NEEDS  ALLOWANCE  FOR  SSI  RECIPI- 
ENTS. 

(a)  Increase  in  Standard.— Section  1611(eXlXB)  of  the  Social 
42  use  1382.       Security  Act  is  amended— 
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(1)  by  striking  "$300  per  year"  in  clauses  (i)  and  (iiXI)  and 
inserting  "$360  per  year";  and 

(2)  by  striking  "$600  per  year"  in  clause  (iii)  and  inserting 
"$720  per  year". 

(h)  Mandatory  Pass-Through  of  Increased  Personal  Needs 
Allowance. — Section  1618  of  such  Act  is  amended  by  adding  at  the   42  USC  l382g. 
end  the  following  new  subsection: 

"(g)  In  order  for  any  State  which  makes  supplementary  payments 
of  the  type  described  in  section  1616(a)  (including  payments  pursu- 
ant to  an  agreement  entered  into  under  section  212(a)  of  Public  Law 
93-66)  to  recipients  of  benefits  determined  under  section 
leiKeXlXB),  on  or  after  October  1,  1987,  to  be  eligible  for  payments 
pursuant  to  title  XIX  with  respect  to  any  calendar  quarter  which 
begins — 

"(1)  after  October  1, 1987,  or,  if  later 

"(2)  after  the  calendar  quarter  in  which  it  first  makes  such 
supplementary  payments  to  recipients  of  benefits  so  deter- 
mined, 

such  State  must  have  in  effect  an  agreement  with  the  Secretary 
whereby  the  State  will — 

"(3)  continue  to  make  such  supplementary  payments  to  recipi- 
ents of  benefits  so  determined,  and 

"(4)  maintain  such  supplementary  payments  to  recipients  of 
benefits  so  determined  at  levels  which  assure  (with  respect  to 
any  particular  month  beginning  with  the  month  in  which  this 
subsection  is  first  effective)  that — 

"(A)  the  combined  level  of  such  supplementary  payments 
and  the  amounts  payable  to  or  on  behalf  of  such  recipients 
under  section  1611(e)(lXB)  for  that  particular  month, 
is  not  less  than — 

"(B)  the  combined  level  of  such  supplementary  payments 
and  the  amounts  payable  to  or  on  behalf  of  such  recipients 
under  section  1611(eXlXB)  for  October  1987  (or,  if  no  such 
supplementary  payments  were  made  for  that  month,  the 
combined  level  for  the  first  subsequent  month  for  which 
such  payments  were  made),  increased — 

"(i)  in  a  case  to  which  clause  (i)  of  such  section 
1611(eXlXB)  applies  or  (with  respect  to  the  individual  or 
spouse  who  is  in  the  hospital,  home,  or  facility  in- 
volved) to  which  clause  (ii)  of  such  section  applies,  by 
$5,  and 

"(ii)  in  a  case  to  which  clause  (iii)  of  such  section 
1611(eXlXB)  applies,  by  $10.". 
(c)  Effective  Date. — The  amendments  made  by  subsections  (a)   42  USC  1382 
and  (b)  shall  become  effective  July  1, 1988.  note. 

SEC.  9120.  EXCLUSION  OF  DEATH  BENEFITS  TO  THE  EXTENT  SPENT  ON 
LAST  ILLNESS  AND  BURIAL. 

(a)  In  General.— Subparagraphs  (D)  and  (E)  of  section  1612(aX2)  of 
the  Social  Security  Act  are  amended  to  read  as  follows:  42  USC  1382a. 

"(D)  payments  to  the  individual  occasioned  by  the  death 
of  another  person,  to  the  extent  that  the  total  of  such 
payments  exceeds  the  amount  exi)ended  by  such  individual 
for  purposes  of  the  deceased  person's  last  illness  and  burial; 

"(E)  support  and  alimony  payments,  and  (subject  to  the 
provisions  of  subparagraph  (D)  excluding  certain  amounts 
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expended  for  purposes  of  a  last  illness  and  burial)  gifts  (cash 

or  otherwise)  and  inheritances;  and". 
42  use  1382a         (b)  EFFECTIVE  Date.— The  amendments  made  by  subsection  (a) 
note.  shall  become  effective  April  1, 1988. 

42  use  602  note.    SEC.  9121.  DEMONSTRATION  OF  FAMILY  INDEPENDENCE  PROCKAM. 

(a)  In  General. — Upon  application  of  the  State  of  Washington 
and  approval  by  the  Secretary  of  Health  and  Human  Services,  the 
State  of  Washington  (in  this  section  referred  to  as  the  "State")  may 
conduct  a  demonstration  project  in  accordance  with  this  section  for 
the  purpose  of  testing  whether  the  operation  of  its  Family  Independ- 
ence Program  enacted  in  May  1987  (in  this  section  referred  to  as  the 
"Program"),  as  an  alternative  to  the  AFDC  program  under  title  IV 
of  the  Social  Security  Act,  would  more  effectively  break  the  cycle  of 
poverty  and  provide  families  with  opportunities  for  economic 
independence  and  strengthened  family  functioning. 

(b)  Nature  of  Project. — Under  the  demonstration  project  con- 
ducted under  this  section — 

(1)  every  individual  eligible  for  aid  under  the  State  plan 
approved  under  section  402(a)  of  the  Social  Security  Act  shall  be 
eligible  to  enroll  in  the  Program,  which  shall  operate  simulta- 
neously with  the  AFDC  program  so  long  as  there  are  individuals 
who  qualify  for  the  latter; 

(2)  cash  assistance  shall  be  furnished  in  a  timely  manner  to 
all  eligible  individuals  under  the  Program  (and  the  State  may 
not  make  expenditures  for  services  under  the  Program  until  it 
has  paid  all  necessary  cash  assistance),  with  no  family  receiving 
less  in  cash  benefits  than  it  would  have  received  under  the 
AFDC  program; 

(3)  individuals  may  be  required  to  register,  undergo  assess- 
ment, and  participate  in  work,  education,  or  training  under  the 
Program,  except  that — 

(A)  work  or  training  may  not  be  required  in  the  case  of — 

(i)  a  single  parent  of  a  child  under  six  months  of  age, 
or  more  than  one  parent  of  such  a  child  in  a  two-parent 
family, 

(ii)  a  single  parent  with  a  child  of  any  age  who  has 
received  assistance  for  less  than  six  months, 

(iii)  a  single  parent  with  a  child  under  three  years  of 
age  who  has  received  assistance  for  less  than  three 
years, 

(iv)  an  individual  under  16  years  of  age  or  over  64 
years  of  age, 

(v)  an  individual  who  is  incapacitated,  temporarily 
ill,  or  needed  at  home  to  care  for  an  impaired  person,  or 

(vi)  an  individual  who  has  not  yet  been  individually 
notified  in  writing  of  such  requirement  or  of  the  expira- 
tion of  his  or  her  exempt  status  under  this  subpara- 
graph; 

(B)  participation  in  work  or  training  shall  in  any  case  be 
voluntary  during  the  first  two  years  of  the  Program,  and 
may  thereafter  be  made  mandatory  only  in  counties  where 
more  than  50  percent  of  the  enrollees  can  be  placed  in 
employment  within  three  months  after  they  are  job  ready; 

(C)  in  no  case  shall  the  work  and  training  aspect  of  the 
Program  be  mandated  in  any  county  where  the  unemploy- 
ment level  is  at  least  twice  the  State  average;  and 
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(D)  mandated  work  shall  not  include  work  in  any  position 
created  by  a  reduction  in  the  work  force,  a  bona  fide  labor 
dispute,  the  decertification  of  a  bargaining  unit,  or  a  new 
job  classification  which  subverts  the  intention  of  the 
Program; 

(4)  there  shall  be  no  change  in  existing  State  law  which  would 
eliminate  guaranteed  benefits  or  reduce  the  rights  of  applicants 
or  enrollees;  and 

(5)  the  Program  shall  include  due  process  guarantees  and 
procedures  no  less  than  those  which  are  available  to  partici- 
pants in  the  AFDC  program  under  Federal  law  and  regulation 
and  under  State  law. 

(c)  Waivers.— The  Secretary  shall  (with  respect  to  the  project 
under  this  section)  waive  compliance  with  any  requirements  con- 
tained in  title  IV  of  the  Social  Security  Act  which  (if  applied)  would 
prevent  the  State  from  carrying  out  the  project  or  effectively  achiev- 
ing its  purpose,  or  with  the  requirements  of  sections  1902(a)(1), 
1902(e)(1),  and  1916  of  that  Act  (but  only  to  the  extent  necessary  to 
enable  the  State  to  carry  out  the  Program  as  enacted  by  the  State 
in  April  1987). 

(d)  Funding.— 

(1)  The  Secretary,  under  section  403(b)  or  1903(d)  of  the  Social 
Security  Act,  shall  reimburse  the  State  for  its  expenditures 
under  the  Program — 

(A)  at  a  rate  equal  to  the  Federal  matching  rate  ap- 
plicable to  the  State  under  section  403(aXl)  (or  1118)  of  the 
Social  Security  Act,  for  cash  assistance,  medical  assistance, 
and  child  care  provided  to  enrollees; 

(B)  at  a  rate  equal  to  the  applicable  Federal  matching 
rate  under  section  403(aX3)  of  such  Act,  for  administrative 
expenses;  and 

(C)  at  the  rate  of  75  percent  for  an  evaluation  plan 
approved  by  the  Secretary. 

(2)  As  a  condition  of  approval  of  the  project  under  this  section, 
the  State  must  provide  assurances  satisfactory  to  the  Secretary 
that  the  total  amount  of  Federal  reimbursement  over  the  period 
of  the  project  will  not  exceed  the  anticipated  Federal  reimburse- 
ments (over  that  period)  under  the  AFDC  and  Medicaid  pro- 
grams; but  this  paragraph  shall  not  prevent  the  State  from 
claiming  reimbursement  for  additional  persons  who  would  qual- 
ify for  assistance  under  the  AFDC  program,  for  costs  attrib- 
utable to  increases  in  the  State's  payment  standard,  or  for  any 
other  federally-matched  benefits  or  services. 

(e)  Evaluation.— The  State  must  satisfy  the  Secretary  that  the 
Program     will  be  evaluated  using  a  reasonable  methodology. 

(0  Duration  of  Project. — 

(1)  The  project  under  this  section  shall  begin  on  the  date  on 
which  the  first  individual  is  enrolled  in  the  Program  and  (sub- 
ject to  paragraph  (2))  shall  end  five  years  after  that  date. 

(2)  The  project  may  be  terminated  at  any  time,  on  six  months 
written  notice,  by  the  State  or  (upon  a  finding  that  the  State  has 
materially  failed  to  comply  with  this  section)  by  the  Secretary. 


Copy  read  "program". 
Copy  read  "program". 
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42  use  602  note.    SEC.  9122.  CHILD  SUPPORT  DEMONSTRATION  PR0(;RA1V1  IN  NEW  YORK 
STATE. 

(a)  In  General. — Upon  application  by  the  State  of  New  York  and 
approval  by  the  Secretary  of  Health  and  Human  Services  (in  this 
section  referred  to  as  the  "Secretary"),  the  State  of  New  York  (in 
this  section  referred  to  as  the  "State")  may  conduct  a  demonstration 
program  in  accordance  with  this  section  for  the  purpose  of  testing  a 
State  program  as  an  alternative  to  the  program  of  Aid  to  Families 
with  Dependent  Children  under  title  IV  of  the  Social  Security  Act. 

(b)  Nature  of  Program.— Under  the  demonstration  program  con- 
ducted under  this  section — 

(1)  all  custodial  parents  of  dependent  children  who  are  eligible 
for  supplements  under  the  State  plan  approved  under  section 
402(a)  of  the  Social  Security  Act  (and  such  other  types  or  classes 
of  such  parents  as  the  State  may  specify)  may  elect  to  receive 
benefits  under  the  State's  Child  Support  Supplement  Program 
in  lieu  of  supplements  under  such  plan;  and 

(2)  the  Federal  Government  will  pay  to  the  State  with  respect 
to  families  receiving  benefits  under  the  State's  Child  Support 
Supplement  Program  the  same  amounts  as  would  have  been 
payable  with  respect  to  such  families  under  sections  403  and 
1903  of  the  Social  Security  Act  as  if  the  families  were  receiving 
aid  and  medical  assistance  under  the  State  plans  in  effect  with 
respect  to  such  sections. 

(c)  Waivers. — The  Secretary  shall  (with  respect  to  the  program 
under  this  section)  waive  compliance  with  any  requirements  con- 
tained in  title  IV  of  the  Social  Security  Act  which  (if  applied)  would 
prevent  the  State  from  carrying  out  the  program  or  effectively 
achieving  its  purpose. 

(d)  Conditions  of  Approval. — As  a  condition  of  approval  of  the 
program  under  this  section,  the  State  shall — 

(1)  provide  assurances  satisfactory  to  the  Secretary  that  the 
State— 

(A)  will  continue  to  make  assistance  available  to  all 
eligible  children  in  the  State  who  are  in  need  of  financial 
support,  and 

(B)  will  continue  to  operate  an  effective  child  support 
enforcement  program; 

(2)  agree— 

(A)  to  have  the  program  evaluated,  and 
Reports.  (B)  to  report  interim  findings  to  the  Secretary  at  such 

times  as  the  Secretary  shall  provide;  and 

(3)  satisfy  the  Secretary  that  the  program  will  be  evaluated 
using  a  reasonable  methodology  that  can  determine  whether 
changes  in  work  behavior  and  changes  in  earnings  are  attrib- 
utable to  participation  in  the  program. 

(e)  Appucation  Process. — In  order  to  participate  in  the  program 
under  this  section,  the  State  must  submit  an  application  under  this 
section  not  later  than  two  years  after  the  date  of  enactment  of  this 
Act.  The  Secretary  shall  approve  or  disapprove  the  application  of 
the  State  not  later  than  90  days  after  the  date  of  its  submission.  If 
the  application  is  disapproved,  the  Secretary  shall  provide  to  the 
State  a  statement  of  the  reasons  for  such  disapproval,  of  the  changes 
needed  to  obtain  approval,  and  of  the  date  by  which  the  State  may 
resubmit  the  application. 
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(f)  Effective  Date.— The  program  under  this  section  shall  com- 
mence not  later  than  the  first  day  of  the  third  calendar  quarter 
beginning  on  or  after  the  date  on  which  the  application  of  the  State 
is  approved  in  accordance  with  subsection  (e). 

(g)  Duration  of  Program.— 

(1)  Except  as  provided  in  paragraph  (2),  if  the  Secretary 
approves  the  application  of  the  State,  the  demonstration  pro- 
gram under  this  section  shall  be  conducted  for  a  period  not  to 
exceed  five  years. 

(2)  (A)  The  Governor  of  the  State  may  before  the  end  of  the 
period  described  in  paragraph  (1)  terminate  the  demonstration 
program  under  this  section  if  the  Governor  finds  that  the 
program  is  not  successful  in  testing  the  State's  Child  Support 
Supplement  Program  as  an  alternative  to  the  program  under 
title  IV  of  the  Social  Security  Act.  The  Governor  shall  notify  the 
Secretary  of  the  decision  to  terminate  the  program  not  less  than 
three  months  prior  to  the  date  of  such  termination. 

(B)  The  Secretary  may  terminate  the  program  before  the  end 
of  such  period  if  the  Secretary  finds  that  the  program  is  not  in 
compliance  with  the  terms  of  the  application.  The  Secretary 
shall  notify  the  Governor  of  the  decision  to  terminate  the 
program  not  less  than  three  months  prior  to  the  date  of  such 
termination. 

SEC.  9123.  TECHNICAL  CORRECTION. 

The  subsection  of  section  1631  of  the  Social  Security  Act  which 
was  added  as  subsection  (j)  by  section  11006  of  the  Anti-Drug  Abuse 
Act  of  1986  is  redesignated  as  subsection  (m)  and  is  moved  to  the  end  42  USC  1383. 
of  such  section  1631  so  that  it  appears  immediately  after  subsection 
(1)  thereof  (as  added  by  section  9111(a)  of  this  Act);  and  the  heading 
of  such  subsection  is  amended  to  read  as  follows: 

"Pre-Release  Procedures  for  Institutionalized  Persons". 

PART  2— SOCIAL  SERVICES,  CHILD  WELFARE  SERVICES, 
AND  OTHER  PROVISIONS  RELATING  TO  CHILDREN 

SEC.  9131.  PERMANENT  EXTENSION  OF  AUTHORITY  FOR  VOLUNTARY 
FOSTER  CARE  PLACEMENTS. 

(a)  In  General.— Section  102  of  the  Adoption  Assistance  and 

Child  Welfare  Act  of  1980  is  amended—  42  USC  672  note. 

(1)  in  subsection  (a)(1)  (in  the  matter  preceding  subparagraph 
(A)),  by  striking  "and  before  October  1, 1987,"; 

(2)  in  subsection  (c),  by  striking  all  that  follows  "Septem- 
ber 30,  1979"  and  inserting  a  period;  and 

(3)  in  subsection  (e),  by  striking  "with  respect  to  which  the 
amendments  made  by  this  section  are  in  effect". 

(b)  Effective  Date.— The  amendments  made  by  subsection  (a)  42  use  672  note, 
shall  become  effective  October  1, 1987. 

SEC.  9132.  2-YEAR  EXTENSION  OF  FOSTER  CARE  CEILING  AND  OF 
AUTHORITY  TO  TRANSFER  FOSTER  CARE  FUNDS  TO  CHILD 
WELFARE  SERVICES. 

(a)  In  General.— Section  474  of  the  Social  Security  Act  is    42  USC  674. 
amended — 
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(1)  in  paragraphs  (1).  (2XAXiii),  (2XB),  (4XB),  and  (SXAXii)  of 
subsection  (b),  by  striking  "through  1987"  and  inserting 
"through  1989"; 

(2)  in  paragraph  (5XA)  of  subsection  (b)  (in  the  matter  preced- 
ing clause  (i)),  by  striking  "October  1,  1987"  and  inserting 
"October  1, 1989";  and 

(3)  in  paragraphs  (1)  and  (2)  of  subsection  (c),  by  striking 
"through  1987"  and  inserting  "through  1989". 

42  use  674  note.      (b)  EFFECTIVE  Date.— The  amendments  made  by  subsection  (a) 
shall  become  effective  October  1, 1987. 

SEC.  9133.  MOTHER/INFANT  FOSTER  CARE. 

42  use  675.  (a)  In  General.— Section  475(4)  of  the  Social  Security  Act  is 

amended — 

(1)  by  inserting  "(A)"  after  "(4)";  and 

(2)  by  adding  at  the  end  the  following  new  subparagraph: 
"(B)  In  cases  where — 

"(i)  a  child  placed  in  a  foster  family  home  or  child-care 
institution  is  the  parent  of  a  son  or  daughter  who  is  in  the 
same  home  or  institution,  and 

"(ii)  payments  described  in  subparagraph  (A)  are  being 
made  under  this  part  with  respect  to  such  child, 
the  foster  care  maintenance  payments  made  with  respect  to 
such  child  as  otherwise  determined  under  subparagraph  (A) 
shall  also  include  such  amounts  as  may  be  necessary  to  cover 
the  cost  of  the  items  described  in  that  subparagraph  with 
respect  to  such  son  or  daughter.", 
(b)  Conforming  Amendments  Relating  to  Eugibiltty  Under 
42  use  602.        Other  Programs.— (1)  Section  402(aX24)  of  such  Act  is  amended  by 
striking  "if  an  individual  is  receiving  benefits  under  title  XVI,  then, 
for  the  period  for  which  such  benefits  are  received,"  and  inserting 
the  following:  "if  an  individual  is  receiving  benefits  under  title  XVI 
or  his  costs  in  a  foster  family  home  or  child-care  institution  are 
covered  by  the  foster  care  maintenance  payments  being  made  to  his 
or  her  minor  parent  as  provided  in  section  475(4XB),  then,  for  the 
period  for  which  such  benefits  are  received  or  such  costs  are  so 
covered,". 

42  use  672.  (2)  Section  472(h)  of  such  Act  is  amended  by  adding  at  the  end  the 

following  new  sentence:  "For  purposes  of  the  preceding  sentence,  a 
child  whose  costs  in  a  foster  family  home  or  child-care  institution 
are  covered  by  the  foster  care  maintenance  payments  being  made 
with  respect  to  his  or  her  minor  parent,  as  provided  in  section 
475(4XB),  shall  be  considered  a  child  with  respect  to  whom  foster 
care  maintenance  payments  are  made  under  this  section.". 

42  use  673.  (3X A)  Section  473(aX2XA)  of  such  Act  is  amended— 

(i)  by  striking  "or"  at  the  end  of  clause  (i); 

(ii)  by  adding  "or"  at  the  end  of  clause  (ii);  and 

(iii)  by  adding  after  clause  (ii)  the  following  new  clause: 
"(iii)  is  a  child  whose  costs  in  a  foster  family  home  or  child- 
care  institution  are  covered  by  the  foster  care  maintenance 
payments  being  made  with  respect  to  his  or  her  minor  parent  as 
provided  in  section  475(4XB),". 

(B)  Section  473(aX2XBXiii)  of  such  Act  is  amended  by  inserting  "or 
(AXiii)"  after  "(AXii)". 

(4)  Section  473(b)  of  such  Act  is  amended  by  adding  at  the  end  the 
following  new  sentence:  "For  purposes  of  the  preceding  sentence,  a 
child  whose  costs  in  a  foster  family  home  or  child-care  institution 
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42  use  1397b. 


42  use  1397b 
note. 


are  covered  by  the  foster  care  maintenance  payments  being  made 
with  respect  to  his  or  her  minor  parent,  as  provided  in  section 
475(4)(B),  shall  be  considered  a  child  with  respect  to  whom  foster 
care  maintenance  payments  are  being  made  under  section  472.". 

(c)  Effective  Date. — The  amendments  made  by  this  section  shall  42  use  602  note, 
become  effective  April  1, 1988. 

SEC.  9134.  INCREASED  FUNDING  FOR  SOCIAL  SERVICES  BLOCK  GRANTS. 

(a)  Increase  in  Funding.— Section  2003(c)  of  the  Social  Security 
Act  is  amended — 

(A)  by  striking  "and"  at  the  end  of  paragraph  (2); 

(B)  in  paragraph  (3),  by  striking  "year"  the  first  place  it 
appears  and  all  that  follows  through  the  period  and  inserting 
"years  1984,  1985,  1986,  and  1987,  and  for  each  succeeding  fiscal 
year  other  than  the  fiscal  year  1988;  and";  and 

(C)  by  adding  at  the  end  the  following  new  paragraph: 
"(4)  $2,750,000,000  for  the  fiscal  year  1988.". 

(b)  Requirement  That  Additional  Funds  Supplement  and  Not 
Supplant  Funds  Available  From  Other  Sources.— The  additional 
$50,000,000  made  available  to  the  States  for  the  fiscal  year  1988 
pursuant  to  the  amendments  made  by  subsection  (a)  shall — 

(A)  be  used  only  for  the  purpose  of  providing  additional 
services  under  title  XX  of  the  Social  Security  Act;  and 

(B)  be  expended  only  to  supplement  the  level  of  any  funds 
that  would,  in  the  absence  of  the  additional  funds  appropriated 
pursuant  to  such  amendments,  be  available  from  other  sources 
(including  any  amounts  available  under  title  XX  of  the  Social 
Security  Act  without  regard  to  such  amendments)  for  services 
in  accordance  with  such  title,  and  shall  in  no  case  supplant  such 
funds  from  other  sources  or  reduce  the  level  thereof. 

SEC.  9135.  EXTENSION  OF  SOCIAL  SERVICES  BLOCK  GRANT  AND  CHILD 
WELFARE  SERVICES  PROGRAMS  TO  AMERICAN  SAMOA. 

(a)  Social  Services   Block  Grant  Program. — (1)  Section 
llOl(aKl)  of  the  Social  Security  Act  is  amended  by  inserting  "Amer-  42  use  1301. 
lean  Samoa,"  after  "Guam,"  in  the  last  sentence. 

(2XA)  Section  2003(a)  of  such  Act  is  amended  by  adding  at  the  end 
the  following  new  sentence:  "The  allotment  for  fiscal  year  1989  and 
each  succeeding  fiscal  year  to  American  Samoa  shall  be  an  amount 
which  bears  the  same  ratio  to  the  amount  allotted  to  the  Northern 
Mariana  Islands  for  that  fiscal  year  as  the  population  of  American 
Samoa  bears  to  the  population  of  the  Northern  Mariana  Islands 
determined  on  the  basis  of  the  most  recent  data  available  at  the 
time  such  allotment  is  determined.". 

(B)  Section  20030))  of  such  Act  is  amended  by  inserting  "American 
Samoa,"  after  "the  Virgin  Islands,"  each  place  it  appears. 

0))  Child  Welfare  Services  Program.— (1)  Section  llOl(aXl)  of 
such  Act  is  amended  by  adding  at  the  end  thereof  the  following  new 
sentence:  "Such  term  when  used  in  part  B  of  title  IV  also  includes 
American  Samoa.". 

(2)  Section  421(b)  of  such  Act  is  amended  by  striking  "and  Guam"    42  use  621. 
and  inserting  "Guam,  and  American  Samoa". 

(c)  Effective  Date.— The  amendments  made  by  this  section  shall  42  use  621  note, 
apply  with  respect  to  fiscal  years  beginning  on  or  after  October  1, 

1988. 
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Establishment.       SEC.  9136.  NATIONAL  COMMISSION  ON  CHILDKKN. 

Part  A  of  title  XI  of  the  Social  Security  Act  is  amended  by  adding 
at  the  end  the  following  new  section: 

"national  commission  on  children 

42  use  l320b-9.       "Sec.  1139.  (aKD  There  is  hereby  established  a  commission  to  be 
known  as  the  National  Commission  on  Children  (in  this  section 
referred  to  as  the  'Commission'). 
"(bKl)  The  Commission  shall  consist  of — 

"(A)  12  members  to  be  appointed  by  the  President, 
"(B)  12  members  to  be  appointed  by  the  Speaker  of  the  House 
of  Representatives,  and 

"(C)  12  members  to  be  appointed  by  the  President  pro  tempore 
of  the  Senate. 

President  of  U.S.      "(2)  The  President,  the  Speaker,  and  the  President  pro  tempore 
shall  each  appoint  as  members  of  the  Commission— 
"(A)  4  individuals  who — 

"(i)  are  representatives  of  organizations  providing  serv- 
ices to  children, 
"(ii)  are  involved  in  activities  on  behalf  of  children,  or 
"(iii)  have  engaged  in  academic  research  with  respect  to 
the  problems  and  needs  of  children, 
"(B)  4  individuals  who  are  elected  or  appointed  public  officials 
(at  the  Federal,  State,  or  local  level)  involved  in  issues  and 
programs  relating  to  children,  and 

"(C)  4  individuals  who  are  parents  or  representatives  of  par- 
ents or  parents'  organizations. 
"(3)  The  appointments  made  pursuant  to  subparagraphs  (B)  and 
(C)  of  paragraph  (1)  shall  be  made  in  consultation  with  the  chairmen 
of  committees  of  the  House  of  Representatives  and  the  Senate, 
respectively,  having  jurisdiction  over  relevant  Federal  programs. 
Reports.  "(cKl)  It  shall  be  the  duty  and  function  of  the  Commission  to  serve 

as  a  forum  on  behalf  of  the  children  of  the  Nation  and  to  conduct 
the  studies  and  issue  the  report  required  by  subsection  (d). 

"(2)  The  Commission  (and  any  committees  that  it  may  form)  shall 
conduct  public  hearings  in  different  geographic  areas  of  the  country, 
both  urban  and  rural,  in  order  to  receive  the  views  of  a  broad 
spectrum  of  the  public  on  the  status  of  the  Nation's  children  and  on 
ways  to  safeguard  and  enhance  the  physical,  mental,  and  emotional 
well-being  of  all  of  the  children  of  the  Nation,  including  those  with 
physical  or  mental  disabilities,  and  others  whose  circumstances 
deny  them  a  full  share  of  the  opportunities  that  parents  of  the 
Nation  may  rightfully  expect  for  their  children. 

"(3)  The  Commission  shall  receive  testimony  from  individuals,  and 
from  representatives  of  public  and  private  organizations  and  institu- 
tions with  an  interest  in  the  welfare  of  children,  including  edu- 
cators, health  care  professionals,  religious  leaders,  providers  of 
social  services,  representatives  of  organizations  with  children  as 
members,  elected  and  appointed  public  officials,  and  from  parents 
and  children  speaking  in  their  own  behalf. 
Reports.  "(d)  The  Commission  shall  submit  to  the  President,  and  to  the 

Committees  on  Finance  and  Labor  and  Human  Resources  of  the 
Senate  and  the  Committees  on  Ways  and  Means,  Education  and 
Labor,  and  Energy  and  Commerce  of  the  House  of  Representatives, 
an  interim  report  no  later  than  September  30,  1988,  and  a  final 
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report  no  later  than  March  31,  1989,  setting  forth  recommendations 
with  respect  to  the  following  subjects: 

"(1)  Questions  relating  to  the  health  of  children  that  the 
Commission  shall  address  include — 

"(A)  how  to  reduce  infant  mortality, 

"(B)  how  to  reduce  the  number  of  low-birth-weight  babies, 
"(C)  how  to  reduce  the  number  of  children  with  chronic 
illnesses  and  disabilities, 

"(D)  how  to  improve  the  nutrition  of  children, 
"(E)  how  to  promote  the  physical  fitness  of  children, 
"(F)  how  to  ensure  that  pregnant  women  receive  ade- 
quate prenatal  care, 

"(G)  how  to  ensure  that  all  children  have  access  to  both 
preventive  and  acute  care  health  services,  and 

"(H)  how  to  improve  the  quality  and  availability  of  health 
care  for  children. 
"(2)  Questions  relating  to  social  and  support  services  for 
children  and  their  parents  that  the  Commission  shall  address 
include — 

"(A)  how  to  prevent  and  treat  child  neglect  and  abuse, 

"(B)  how  to  provide  help  to  parents  who  seek  assistance 
in  meeting  the  problems  of  their  children, 

"(C)  how  to  provide  counseling  services  for  children, 

"(D)  how  to  strengthen  the  family  unit, 

"(E)  how  children  can  be  assured  of  adequate  care  while 
their  parents  are  working  or  participating  in  education  or 
training  programs, 

"(F)  how  to  improve  foster  care  and  adoption  services, 

"(G)  how  to  reduce  drug  and  alcohol  abuse  by  children 
and  youths,  and 

"(H)  how  to  reduce  the  incidence  of  teenage  pregnancy. 
"(3)  Questions  relating  to  education  that  the  Commission 
shall  address  include — 

"(A)  how  to  encourage  academic  excellence  for  all  chil- 
dren at  all  levels  of  education, 

"(B)  how  to  use  preschool  experiences  to  enhance  edu- 
cational achievement, 

"(C)  how  to  improve  the  qualifications  of  teachers, 

"(D)  how  schools  can  better  prepare  the  Nation's  youth  to 
compete  in  the  labor  market, 

"(E)  how  parents  and  schools  can  work  together  to  help 
children  achieve  success  at  each  step  of  the  academic 
ladder, 

"(F)  how  to  encourage  teenagers  to  complete  high  school 
and  remain  in  school  to  fulfill  their  academic  potential, 

"(G)  how  to  address  the  problems  of  drug  and  alcohol 
abuse  by  young  people, 

"(H)  how  schools  might  lend  support  to  efforts  aimed  at 
reducing  the  incidence  of  teenage  pregnancy,  and 

"(I)  how  schools  might  better  meet  the  special  needs  of 
children  who  have  physical  or  mental  handicaps. 
"(4)  Questions  relating  to  income  security  that  the  Commis- 
sion shall  address  include — 

"(A)  how  to  reduce  poverty  among  children, 

"(B)  how  to  ensure  that  parents  support  their  cnildren  to 
the  fullest  extent  possible  through  improved  child  support 
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collection  services,  including  services  on  behalf  of  children 
whose  parents  are  unmarried,  and 

"(C)  how  to  ensure  that  cash  assistance  to  needy  children 
is  adequate. 

"(5)  Questions  relating  to  tax  policy  that  the  Commission 
shall  address  include — 

"(A)  how  to  assure  the  equitable  tax  treatment  of  families 
with  children, 

"(B)  the  effect  of  existing  tax  provisions,  including  the 
dependent  care  tax  credit,  the  earned  income  tax  credit, 
and  the  targeted  jobs  tax  credit,  on  children  living  in 
poverty, 

"(C)  whether  the  dependent  care  tax  credit  should  be 
refundable  and  the  effect  of  such  a  policy, 

"(D)  whether  the  earned  income  tax  credit  should  be 
adiusted  for  family  size  and  the  effect  of  such  a  policy,  and 

*(E)  whether  there  are  other  tax-related  policies  which 
would  reduce  poverty  among  children. 
"(6)  In  addition  to  addressing  the  questions  specified  in  para- 
graphs (1)  through  (5),  the  Commission  shall — 

"(A)  seek  to  identify  ways  in  which  public  and  private 
organizations  and  institutions  can  work  together  at  the 
community  level  to  identify  deficiencies  in  existing  services 
for  families  and  children  and  to  develop  recommendations 
to  ensure  that  the  needs  of  families  and  children  are  met, 
using  all  available  resources,  in  a  coordinated  and  com- 
prehensive manner,  and 

"(B)  assess  the  existing  capacities  of  agencies  to  collect 
and  analyze  data  on  the  status  of  children  and  on  relevant 
programs,  identify  gaps  in  the  data  collection  system,  and 
recommend  ways  to  improve  the  collection  of  data  and  the 
coordination  among  agencies  in  the  collection  and  utiliza- 
tion of  data. 

The  reports  required  by  this  subsection  shall  be  based  upon  the 
testimony  received  in  the  hearings  conducted  pursuant  to  subsection 
(c),  and  upon  other  data  and  findings  developed  by  the  Ck)mmission. 

"(eXlXA)  Members  of  the  Commission  shall  first  be  appointed  not 
later  than  60  days  after  the  date  of  the  enactment  of  this  section,  for 
terms  ending  on  March  31, 1989. 

"(B)  A  vacancy  in  the  C!ommission  shall  not  affect  its  powers,  but 
shall  be  filled  in  the  same  manner  as  the  vacant  position  was  first 
filled. 

"(2)  The  Commission  shall  elect  one  of  its  members  to  serve  as 
Chairman  of  the  Commission.  The  Chairman  shall  be  a  nonvoting 
member  of  the  Commission. 

"(3)  A  majority  of  the  members  of  the  Commission  shall  constitute 
a  quorum  for  the  transaction  of  business. 

(4XA)  The  (Commission  shall  meet  at  the  call  of  the  Chairman,  or 
at  the  call  of  a  majority  of  the  members  of  the  Commission. 

"(B)  The  Ojmmission  shall  meet  not  less  than  4  times  during  the 
period  beginning  with  the  date  of  the  enactment  of  this  section  and 
ending  with  March  31, 1989. 

"(5)  Decisions  of  the  Commission  shall  be  according  to  the  vote  of  a 
simple  majority  of  those  present  and  voting  at  a  properly  called 
meeting. 

"(6)  Members  of  the  Commission  shall  serve  without  compensa- 
tion, but  shall  be  reimbursed  for  travel,  subsistence,  and  other 
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necessary  expenses  incurred  in  the  performance  of  their  duties  as 
members  of  the  Commission. 

"(fXl)  The  Commission  shall  appoint  an  Executive  Director  of  the 
Commission  who  shall  be  compensated  at  a  rate  fixed  by  the 
Commission,  but  which  shall  not  exceed  the  rate  established  for 
level  V  of  the  Executive  Schedule  under  title  5,  United  States  Code. 

"(2)  In  addition  to  the  Executive  Director,  the  Commission  may 
appoint  and  fix  the  compensation  of  such  personnel  as  it  deems 
advisable,  in  accordance  with  the  provisions  of  title  5,  United  States 
Code,  governing  appointments  to  the  competitive  service,  and  the 
provisions  of  chapter  51  and  subchapter  III  of  chapter  53  of  such 
title,  relating  to  classification  and  General  Schedule  pay  rates. 

"(g)  In  carrying  out  its  duties,  the  Commission,  or  any  duly 
organized  committee  thereof,  is  authorized  to  hold  such  hearings,  sit 
and  act  at  such  times  and  places,  and  take  such  testimony,  with 
respect  to  matters  for  which  it  has  a  responsibility  under  this 
section,  as  the  Commission  or  committee  may  deem  advisable. 

"(hXD  The  Commission  may  secure  directly  from  any  department 
or  agency  of  the  United  States  such  data  and  information  as  may  be 
necessary  to  carry  out  its  responsibilities. 

"(2)  Upon  request  of  the  Commission,  any  such  department  or 
agency  shall  furnish  any  such  data  or  information. 

"(i)  The  General  Services  Administration  shall  provide  to  the 
Commission,  on  a  reimbursable  basis,  such  administrative  support 
services  as  the  Commission  may  request. 

"(j)  There  are  authorized  to  be  appropriated  such  sums  as  may  be 
necessary  to  carry  out  this  section.". 

SEC.  9137.  BOARDER  BABIES  DEMONSTRATION  PROJECT. 

Section  426  of  the  Social  Security  Act  is  amended—  42  USC  626. 

(1)  by  redesignating  subsection  (b)  as  subsection  (c);  and 

(2)  by  inserting  immediately  after  subsection  (a)  the  following 
new  subsection: 

"(bXl)  There  are  authorized  to  be  appropriated  $4,000,000  for  each 
of  the  fiscal  years  1988, 1989,  and  1990  for  grants  by  the  Secretary  to 
public  or  private  nonprofit  entities  submitting  applications  under 
this  subsection  for  the  purpose  of  conducting  demonstration  projects 
under  this  subsection  to  develop  alternative  care  arrangements  for 
infants  who  do  not  have  health  conditions  that  require  hospitaliza- 
tion and  who  would  otherwise  remain  in  inappropriate  hospital 
settings. 

"(2)  The  demonstration  projects  conducted  under  this  section  may 
include — 

"(A)  multidisciplinary  projects  designed  to  prevent  the 
inappropriate  hospitalization  of  infants  and  to  allow  infants 
described  in  paragraph  (1)  to  remain  with  or  return  to  a  parent 
in  a  residential  setting,  where  appropriate  care  for  the  infant 
and  suitable  treatment  for  the  parent  (including  treatment  for 
drug  or  alcohol  addiction)  may  be  assured,  with  the  goal  (where 
possible)  of  rehabilitating  the  parent  and  eliminating  the  need 
for  such  care  for  the  infant; 

"(B)  multidisciplinary  projects  that  assure  appropriate, 
individualized  care  for  such  infants  in  a  foster  home  or  other 
non-medical  residential  setting  in  cases  where  such  infant  does 
not  require  hospitalization  and  would  otherwise  remain  in 
inappropriate  hospital  settings,  including  projects  to  dem- 
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onstrate  methods  to  recruit,  train,  and  retain  foster  care 
families;  and 

"(C)  such  other  projects  as  the  Secretary  determines  will  best 
serve  the  interests  of  such  infants  and  will  serve  as  models  for 
projects  that  agencies  or  organizations  in  other  communities 
may  wish  to  develop. 
"(3)  In  the  case  of  any  project  which  includes  the  use  of  funds 
authorized  under  this  subsection  for  the  care  of  infants  in  foster 
homes  or  other  non-medical  residential  settings  away  from  their 
parents,  there  shall  be  developed  for  each  such  infant  a  case  plan  of 
the  type  described  in  section  475(1)  (to  the  extent  that  such  infant  is 
not  otherwise  covered  by  such  a  plan),  and  each  such  project  shall 
include  a  case  review  system  of  the  type  described  in  section  475(5) 
(covering  each  such  infant  who  is  not  otherwise  subject  to  such  a 
system). 

"(4)  In  evaluating  applications  from  entities  proposing  to  conduct 
demonstration  projects  under  this  subsection,  the  Secretary  shall 
give  priority  to  those  projects  that  serve  areas  most  in  need  of 
alternative  care  arrangements  for  infants  described  in  paragraph 
(1). 

"(5)  No  project  may  be  funded  unless  the  application  therefor 
contains  Eissurances  that  it  will — 

"(A)  provide  for  adequate  evaluation; 
"(B)  provide  for  coordination  with  local  governments; 
"(C)  provide  for  community  education  regarding  the  inappro- 
priate hospitalization  of  infants; 

"(D)  use,  to  the  extent  practical,  other  available  private,  local. 
State,  and  Federal  sources  for  the  provision  of  direct  services; 
and 

"(E)  meet  such  other  criteria  as  the  Secretary  may  prescribe. 
Grants.  "(6)  Grants  may  be  used  to  pay  the  costs  of  maintenance  and  of 

necessary  medical  and  social  services  (to  the  extent  that  these  costs 
are  not  otherwise  paid  for  under  other  titles  of  this  Act),  and  for 
such  other  purposes  as  the  Secretary  may  allow. 

"(7)  The  Secretary  shall  provide  training  and  technical  assistance 
to  grantees,  as  requested.". 

SEC.  9138.  STUDY  OF  INFANTS  AND  CHILDREN  WITH  AIDS  IN  FOSTER 
CARE. 

(a)  In  General. — The  Secretary  of  Health  and  Human  Services  (in 
this  section  referred  to  as  the  "Secretary")  shall  conduct  (or  arrange 
for)  a  survey  to  determine — 

(1)  the  total  number  of  infants  and  children  in  the  United 
States  who  have  been  diagnosed  as  having  acquired  immune 
deficiency  syndrome  and  who  have  been  placed  in  foster  care; 

(2)  the  problems  encountered  by  social  service  agencies  in 
placing  infants  and  children  with  such  syndrome  in  foster  care; 
and 

(3)  the  potential  increase  (over  the  five-year  period  beginning 
on  the  date  of  the  enactment  of  this  Act)  in  the  number  of 
infants  and  children  with  such  syndrome  who  will  require  foster 
care. 

For  purposes  of  this  section,  an  infant  or  child  with  acquired 
immune  deficiency  syndrome  includes  an  infant  or  child  who  is 
infected  with  the  virus  associated  with  such  syndrome. 

(b)  Restriction  on  Scope  of  Survey. — In  conducting  (or  arrang- 
ing for)  the  survey  under  subsection  (a),  the  Secretary  shall  assure 
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that  survey  activities  do  not  duplicate  research  activities  conducted 
by  the  Centers  for  Disease  Control. 

(c)  Report. — Not  later  than  12  months  after  the  date  of  enactment 
of  this  Act,  the  Secretary  shall  report  to  the  Congress  on  the  results 
of  the  survey  conducted  under  subsection  (a)  and  shall  make  rec- 
ommendations to  the  Congress  with  respect  to  improving  the  care  of 
infants  and  children  with  acquired  immune  deficiency  syndrome 
who  lack  ongoing  parental  involvement  and  support. 

SEC.  9139.  TECHNICAL  CORRECTIONS. 

(a)  The  last  sentence  of  section  472(a)  of  the  Social  Security  Act  is   42  USC  672. 
amended  by  striking  out  "473(aKlXB)"  and  inserting  in  lieu  thereof 
"473(aX2XB)". 

(b)  Section  201(bK2XB)  of  the  Immigration  Reform  and  Control  Act 

of  1986  is  amended  by  striking  out  "Section  473{aXl)  of  such  Act"  42  USC  673. 
and  inserting  in  lieu  thereof  "Section  473(aX2)  of  such  Act  (as 
amended  by  section  1711(a)  of  the  Tax  Reform  Act  of  1986)". 

PART  3— CHILD  SUPPORT  ENFORCEMENT  AMENDMENTS 

SEC.  9141.  CONTINUATION  OF  CHILD  SUPPORT  ENFORCEMENT  SERVICES 
TO  FAMILIES  NO  LONGER  RECEIVING  AFDC. 

(a)  In  General.— (1)  Section  457(c)  of  the  Social  Security  Act  is  42  USC  657. 
amended  to  read  as  follows: 

"(c)  Whenever  a  family  with  respect  to  which  child  support 
enforcement  services  have  been  provided  pursuant  to  section  454(4) 
ceases  to  receive  assistance  under  part  A  of  this  title,  the  State  shall 
provide  appropriate  notice  to  the  family  and  continue  to  provide 
such  services,  and  pay  any  amount  of  support  collected,  subject  to 
the  same  conditions  and  on  the  same  basis  as  in  the  case  of  the 
individuals  to  whom  services  are  furnished  pursuant  to  section 
454(6),  except  that  no  application  or  other  request  to  continue 
services  shall  be  required  of  a  family  to  which  this  subsection 
applies,  and  the  provisions  of  section  454(6XB)  may  not  be  applied.". 

(2)  Section  454(5)  of  such  Act  is  amended  by  striking  "(except  as   42  USC  654. 
provided  in  section  457(c))". 

(b)  Effective  Date. — The  amendments  made  by  subsection  (a)  42  USC  654  note, 
shall  become  effective  upon  enactment. 

SEC.  9142.  CHILD  SUPPORT  ENFORCEMENT  SERVICES  REQUIRED  FOR 
CERTAIN  FAMILIES  RECEIVING  MEDICAID. 

(a)  In  General.— Section  454  of  the  Social  Security  Act  is 
amended— 

(IXA)  by  striking  "an  assignment  under  section  402(aX26)  of 
this  title'  in  paragraph  (4XA)  and  inserting  "an  assignment 
under  section  402(aX26)  or  section  1912"; 

(B)  by  striking  ",  and"  at  the  end  of  paragraph  (4XA)  and 
inserting  ",  or,  in  the  case  of  such  a  child  with  respect  to  whom 
an  assignment  under  section  1912  is  in  effect,  the  State  agency 
administering  the  plan  approved  under  title  XIX  determines 
pursuant  to  section  1912(aXlXB)  that  it  is  against  the  best 
interests  of  the  child  to  do  so,  and";  and 

(C)  by  inserting  "or  medical  assistance  under  a  State  plan 
approved  under  title  XIX"  immediately  after  "aid  to  families 
with  dependent  children"  in  paragraph  (4XB);  and 

(2XA)  by  striking  "provide  that,"  and  inserting  "provide  that 
(A)"  in  paragraph  (5);  and 
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(B)  by  striking  the  semicolon  at  the  end  of  paragraph  (5)  and 
inserting  ";  and  (B)  in  any  case  in  which  support  payments  are 
collected  for  an  individual  pursuant  to  the  assignment  made 
under  section  1912,  such  payments  shall  be  made  to  the  State 
for  distribution  pursuant  to  section  1912,  except  that  this  clause 
shall  not  apply  to  such  payments  for  any  month  after  the  month 
in  which  the  individual  ceases  to  be  eligible  for  medical  assist- 
ance;". 

42  use  654  note.      (b)  EFFECTIVE  Date.— The  amendments  made  by  subsection  (a) 
shall  become  effective  on  July  1, 1988. 

SEC.  9143.  REPEAL  OF  UNNECESSARY  CHILD  SUPPORT  REVOLVING  FUND. 

(a)  In  General.— Section  452(c)  of  the  Social  Security  Act  is 
amended  to  read  as  follows: 

"(c)  The  Secretary  of  the  Treasury  shall  from  time  to  time  pay  to 
each  State  for  distribution  in  accordance  with  the  provisions  of 
section  457  the  amount  of  each  collection  made  on  behalf  of  such 
State  pursuant  to  subsection  (b)  "- 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a) 
shall  apply  with  respect  to  amounts  collected  after  the  date  of  the 
enactment  of  this  Act. 


42  use  652. 


42  use  652  note. 


PART  4— UNEMPLOYMENT  COMPENSATION 


26  use  3304 
note. 


Contracts. 
26  use  3304 
note. 


SEC.  9151.  DETERMINATION  OF  AMOUNT  OF  FEDERAL  SHARE  WITH  RE- 
SPECT TO  CERTAIN  EXTENDED  BENEFITS  PAYMENTS. 

For  the  purpose  of  determining  the  amount  of  the  Federal  pay- 
ment to  any  State  under  section  204(aXl)  of  the  Federal-State 
Extended  Unemployment  Compensation  Act  of  1970  with  respect  to 
the  implementation  of  paragraph  (3)  of  section  202  (a)  of  such  Act  (as 
added  by  section  1024(a)  of  the  Omnibus  Reconciliation  Act  of  1980), 
such  paragraph  shall  be  considered  to  apply  only  with  respect  to 
weeks  of  unemployment  beginning  after  October  31,  1981,  except 
that  for  any  State  in  which  the  State  legislature  did  not  meet  in 
1981,  it  shall  be  considered  to  apply  for  such  purpose  only  with 
respect  to  weeks  of  unemployment  beginning  after  October  31, 1982. 

SEC.  9152.  DEMONSTRATION  PROGRAM  TO  PROVIDE  SELF-EMPLOYMENT 
ALLOWANCES  FOR  ELIGIBLE  INDIVIDUALS. 

(a)  In  General. — The  Secretary  of  Labor  (hereinafter  in  this 
section  referred  to  as  the  "Secretary")  shall  carry  out  a  demonstra- 
tion program  under  this  section  for  the  purpose  of  making  available 
self-employment  allowances  to  eligible  individuals.  To  carry  out 
such  program,  the  Secretary  shall  enter  into  agreements  with  three 
States  that— 

(1)  apply  to  participate  in  such  program,  and 

(2)  demonstrate  to  the  Secretary  that  they  are  capable  of 
implementing  the  provisions  of  the  agreement. 

(b)  Selection  of  States. — (1)  In  determining  whether  to  enter  into 
an  agreement  with  a  State  under  this  section,  the  Secretary  shall 
take  into  consideration  at  least — 

(A)  the  availability  and  quality  of  technical  assistance  cur- 
rently provided  by  agencies  of  the  State  to  the  self-employed; 

(B)  existing  local  market  conditions  and  the  business  climate 
for  new,  small  business  enterprises  in  the  State; 
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(C)  the  adequacy  of  State  resources  to  carry  out  a  regular 
unemployment  compensation  program  and  a  program  under 
this  section; 

(D)  the  range  and  extent  of  specialized  services  to  be  provided 
by  the  State  to  individuals  covered  by  such  an  agreement; 

(E)  the  design  of  the  evaluation  to  be  applied  by  the  State  to 
the  program;  and 

(F)  the  standards  which  are  to  be  utilized  by  the  State  for  the 
purpose  of  assuring  that  individuals  who  will  receive  self- 
employment  assistance  under  this  section  will  have  sufficient 
experience  (or  training)  and  ability  to  be  self  employed. 

(2)  The  Secretary  may  not  enter  into  an  agreement  with  any  State 
under  this  section  unless  the  Secretary  makes  a  determination  that 
the  State's  unemployment  compensation  program  has  adequate 
reserves. 

(c)  Provisions  of  Agreements. — Any  agreement  entered  into 
with  a  State  under  this  section  shall  provide  that — 

(1)  each  individual  who  is  an  eligible  individual  with  respect 
to  any  benefit  year  beginning  during  the  three-year  period 
commencing  on  the  date  on  which  such  agreement  is  entered 
into  shall  receive  a  self-employment  allowance; 

(2)  self-employment  allowances  made  to  any  individual  under 
this  section  shall  be  made  in  the  same  amount,  on  the  same 
terms,  and  subject  to  the  same  conditions  as  regular  or  extended 
unemployment  compensation,  as  the  case  may  be,  paid  by  such 
State;  except  that — 

(A)  State  and  Federal  requirements  relating  to  availabil- 
ity for  work,  active  search  for  work,  or  refusal  to  accept 
suitable  work  shall  not  apply  to  such  individual;  and 

(B)  such  individual  shall  be  considered  to  be  unemployed 
for  purposes  of  the  State  and  Federal  laws  applicable  to 
unemployment  compensation,  as  long  as  the  individual 
meets  the  requirements  applicable  under  this  section  to 
such  individual; 

(3)  to  the  extent  that  such  allowances  are  made  to  an  individ- 
ual under  this  section,  an  amount  equal  to  the  amount  of  such 
allowances  shall  be  charged  against  the  amount  that  may  be 
paid  to  such  individual  under  State  law  for  regular  or  extended 
unemployment  compensation,  as  the  case  may  be; 

(4)  the  total  amount  paid  to  an  individual  with  respect  to  any 
benefit  year  under  this  section  may  not  exceed  the  total  amount 
that  could  be  paid  to  such  individual  for  regular  or  extended 
unemployment  compensation,  as  the  case  may  be,  with  respect 
to  such  benefit  year  under  State  law; 

(5)  the  State  shall  implement  a  program  that — 

(A)  is  approved  by  the  Secretary; 

(B)  will  not  result  in  any  cost  to  the  Unemployment  Trust 
Fund  established  by  section  904(a)  of  the  Social  Security  Act 
in  excess  of  the  cost  which  would  have  been  incurred  by 
such  State  and  charged  to  such  Fund  if  the  State  had  not 
participated  in  the  demonstration  program  under  this 
section; 

(C)  is  designed  to  select  and  assist  individuals  for  self- 
employment  allowances,  monitor  the  individual's  self- 
employment,  and  provide,  as  described  in  subsection  (d),  to 
the  Secretary  a  complete  evaluation  of  the  use  of  such 
allowances;  and 
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(D)  otherwise  meets  the  requirements  of  this  section;  and 
(6)  the  State,  from  its  general  revenue  funds,  shall — 

(A)  repay  to  the  Unemployment  Trust  Fund  any  cost 
incurred  by  the  State  and  charged  to  the  Fund  which 
exceeds  the  cost  which  would  have  been  incurred  by  such 
State  and  charged  to  such  Fund  if  the  State  had  not  partici- 
pated in  the  demonstration  program  under  this  section;  and 

(B)  in  any  case  in  which  any  excess  cost  described  in 
subparagraph  (A)  is  not  repaid  in  the  fiscal  year  in  which  it 
was  charged  to  the  Fund,  pay  to  the  Fund  an  amount  of 
interest,  on  the  outstanding  balance  of  such  excess  cost, 
which  is  sufficient  (when  combined  with  any  repayment  by 
the  State  described  in  subparagraph  (A))  to  reimburse  the 
Fund  for  any  loss  which  would  not  have  been  incurred  if 
such  excess  cost  had  not  been  incurred. 

(d)  Evaluation. — (1)  Each  State  that  enters  into  an  agreement 
under  this  section  shall  carry  out  an  evaluation  of  its  activities 
under  this  section.  Such  evaluation  shall  be  based  on  an  experi- 
mental design  with  random  assignment  between  a  treatment  group 
and  a  control  group  with  not  more  than  one-half  of  the  individuals 
receiving  assistance  at  any  one  time  being  assigned  to  the  treatment 
group. 

Reports.  (2)  The  Secretary  shall  use  the  data  provided  from  such  evaluation 

to  analyze  the  benefits  and  the  costs  of  the  program  carried  out 
under  this  section,  to  formulate  the  reports  under  subsection  (g),  and 
to  estimate  any  excess  costs  described  in  subsection  (cX6XA). 

(e)  Financing. — (1)  Notwithstanding  section  303(aX5)  of  the  Social 
Security  Act  and  section  3304(aX4)  of  the  Internal  Revenue  Code  of 
1986,  amounts  in  the  unemployment  fund  of  a  State  may  be  used  by 
a  State  to  make  payments  (exclusive  of  expenses  of  administration) 
for  self-employment  allowances  made  under  this  section  to  an 
individual  who  is  receiving  them  in  lieu  of  regular  unemployment 
compensation. 

(2)  In  any  case  in  which  a  self-employment  allowance  is  made 
under  this  section  to  an  individual  in  lieu  of  extended  unemploy- 
ment compensation  under  the  Federal-State  Extended  Unemploy- 
ment Compensation  Act  of  1970,  payments  made  under  this  section 
for  self-employment  allowances  shall  be  considered  to  be  compensa- 
tion described  in  section  204(aXl)  of  such  Act  and  paid  under  State 
law. 

(0  Limitation.— No  funds  made  available  to  a  State  under  title  III 
of  the  Social  Security  Act  or  any  other  Federal  law  may  be  used  for 
the  purpose  of  administering  the  program  carried  out  by  such  State 
under  this  section. 

(g)  Report  to  Congress.— (1)  Not  later  than  two  years  after  the 
date  of  the  enactment  of  this  Act,  the  Secretary  shall  submit  an 
interim  report  to  the  Congress  on  the  effectiveness  of  the  demonstra- 
tion program  carried  out  under  this  section.  Such  report  shall 
include — 

(A)  information  on  the  extent  to  which  this  section  has  been 
utilized; 

(B)  an  analysis  of  any  barriers  to  such  utilization;  and 

(C)  an  analysis  of  the  feasibility  of  extending  the  provisions  of 
this  section  to  individuals  not  covered  by  State  unemployment 
compensation  laws. 
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(2)  Not  later  than  four  years  after  the  date  of  the  enactment  of 
this  Act,  the  Secretary  shall  submit  a  final  report  to  the  Congress  on 
such  program. 

(h)  Fraud  and  Overpayments. — (1)  If  an  individual  knowingly 
has  made,  or  caused  to  be  made  by  another,  a  false  statement  or 
representation  of  a  material  fact,  or  knowingly  has  failed,  or  caused 
another  to  fail,  to  disclose  a  material  fact,  and  as  a  result  of  such 
false  statement  or  representation  or  of  such  nondisclosure  such 
individual  has  received  payment  under  this  section  to  which  he  was 
not  entitled,  such  individual  shall  be — 

(A)  ineligible  for  further  assistance  under  this  section;  and 

(B)  subject  to  prosecution  under  section  1001  of  title  18, 
United  States  Code. 

(2XA)  If  any  person  received  any  payment  under  this  section  to 
which  such  person  was  not  entitled,  the  State  is  authorized  to 
require  such  person  to  repay  such  assistance;  except  that  the  State 
agency  may  waive  such  repayment  if  it  determines  that — 

(i)  the  providing  of  such  assistance  or  making  of  such  payment 
was  without  fault  on  the  part  of  such  jjerson;  and 

(ii)  such  repayment  would  be  contrary  to  equity  and  good 
conscience. 

(B)  No  repayment  shall  be  required  under  subparagraph  (A)  until 
a  determination  has  been  made,  notice  thereof  and  an  opportunity 
for  a  fair  hearing  has  been  given  to  the  person,  and  the  determina- 
tion has  become  final.  Any  determination  under  such  subparagraph 
shall  be  subject  to  review  in  the  same  manner  and  to  the  same 
extent  as  determinations  under  the  State  unemployment  compensa- 
tion law,  and  only  in  that  manner  and  to  that  extent. 

(i)  Definitions. — For  purposes  of  this  section — 

(1)  the  term  "eligible  individual"  means,  with  respect  to  any 
benefit  year,  an  individual  who — 

(A)  is  eligible  to  receive  regular  or  extended  compensa- 
tion under  the  State  law  during  such  benefit  year; 

(B)  is  likely  to  receive  unemployment  compensation  for 
the  maximum  number  of  weeks  that  such  compensation  is 
made  available  under  the  State  law  during  such  benefit 
year; 

(C)  submits  an  application  to  the  State  agency  for  a  self- 
employment  allowance  under  this  section;  and 

(D)  meets  applicable  State  requirements, 

except  that  not  more  than  (i)  3  percent  of  the  number  of 
individuals  eligible  to  receive  regular  compensation  in  a  State 
at  the  beginning  of  a  fiscal  year,  or  (ii)  the  number  of  persons 
who  exhausted  their  unemployment  compensation  benefits  in 
the  fiscal  year  ending  before  such  fiscal  year,  whichever  is 
lesser,  may  be  considered  as  eligible  individuals  for  such  State 
for  purposes  of  this  section  during  such  fiscal  year; 

(2)  the  term  "self-employment  allowance"  means  compensa- 
tion paid  under  this  section  for  the  purpose  of  assisting  an 
eligible  individual  with  such  individual's  self-employment;  and 

(3)  the  terms  "compensation",  "extended  comp)ensation", 
"regular  compensation",  "benefit  year",  "State",  and  "State 
law",  have  the  respective  meanings  given  to  such  terms  by 
section  205  of  the  Federal-State  Extended  Unemployment  Com- 
pensation Act  of  1970. 
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SEC.  9153.  EXTENSION  OF  FUTA  TAX. 

(a)  In  General.— Paragraphs  (1)  and  (2)  of  section  3301  of  the 
Federal  Unemployment  Tax  Act  (26  U.S.C.  3301)  are  amended  to 
read  as  follows: 

"(1)  6.2  percent  in  the  case  of  calendar  years  1988,  1989,  and 
1990;  or 

"(2)  6.0  p)ercent  in  the  case  of  calendar  year  1991  and  each 
calendar  year  thereafter;". 
26  use  3301  (b)  Effective  Date. — The  amendment  made  by  subsection  (a) 

note  shall  apply  to  wages  paid  on  or  after  January  1,  1988. 

SEC.  9154.  TRANSFER  OF  FUNDS  INTO  THE  FEDERAL  UNEMPLOYMENT 
ACCOUNT  AND  THE  EXTENDED  UNEMPLOYMENT  COMPENSA- 
TION ACCOUNT. 

(a)  In  General.— Section  901  of  the  Social  Security  Act  (42  U.S.C. 
1101)  is  amended  by  adding  at  the  end  the  following  new  subsection: 

"Transfers  For  Calendar  Years  1988,  1989,  and  1990 

"(gXl)  With  respect  to  calendar  years  1988,  1989,  and  1990,  the 
Secretary  of  the  Treasury  shall  transfer  from  the  employment 
security  administration  account — 

"(A)  to  the  Federal  unemployment  account  an  amount  equal 
to  50  percent  of  the  amount  of  tax  received  under  section  3301(1) 
of  the  Federal  Unemployment  Tax  Act  which  is  attributable  to 
the  difference  in  the  tax  rates  between  paragraphs  (1)  and  (2)  of 
such  section;  and 

"(B)  to  the  extended  unemployment  compensation  account  an 
amount  equal  to  50  percent  of  such  amount  of  tax  received. 
"(2)  Transfers  under  this  subsection  shall  be  as  of  the  beginning  of 
the  month  succeeding  the  month  in  which  the  moneys  were  credited 
to  the  employment  security  administration  account  pursuant  to 
subsection  (bX2)  with  respect  to  wages  paid  during  such  calendar 
years.". 

(b)  Increase  in  the  Limitation  on  the  Amounts  in  Such  Ac- 
counts.—(1)  Section  902(aX2)  of  such  Act  (42  U.S.C.  1102(aX2))  is 
amended  by  striking  out  "one-eighth"  and  inserting  in  lieu  thereof 
"five-eighths". 

(2)  Section  905(bX2XB)  of  such  Act  (42  U.S.C.  1105(bX2XB))  is 
amended  by  striking  out  "one-eighth"  and  inserting  in  lieu  thereof 
"three-eighths". 

(c)  Conforming  Amendments.— (1)  Section  905(bXl)  of  such  Act 
(42  U.S.C.  1105(bXl))  is  amended  by  striking  out  the  last  sentence 
thereof. 

(2)  Section  901(cX3XC)  of  such  Act  (42  U.S.C.  1101(cX3XC))  is 
amended  by  striking  out  "(i)"  and  all  that  follows  through  the  period 
and  inserting  in  lieu  thereof  "a  tax  rate  of  0.6  percent.". 
42  use  1101  (d)  Effective  Date. — The  amendments  made  bv  this  section  shall 

become  effective  on  the  date  of  the  enactment  of  this  Act. 

SEC.  9155.  INTEREST  ON  ADVANCES  TO  THE  FEDERAL  UNEMPLOYMENT 
ACCOUNT  AND  THE  EXTENDED  UNEMPLOYMENT  COMPENSA- 
TION  ACCOUNT. 

(a)  Extended  Unemployment  Compensation  Account.— Section 
905(d)  of  the  Social  Securitv  Act  (42  U.S.C.  1105(d))  is  amended— 
(1)  by  striking  out    (without  interest)"  and  ",  without  in- 
terest,' ;  and 
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(2)  by  adding  the  following  new  sentence  at  the  end: 
"Amounts  appropriated  as  repayable  advances  for  purposes  of 
this  subsection  shall  bear  interest  at  a  rate  equal  to  the  average 
rate  of  interest,  computed  as  of  the  end  of  the  calendar  month 
next  preceding  the  date  of  such  advance,  borne  by  all  interest 
bearing  obligations  of  the  United  States  then  forming  part  of 
the  public  debt;  except  that  in  cases  in  which  such  average  rate 
is  not  a  multiple  of  one-eighth  of  1  percent,  the  rate  of  interest 
shall  be  the  multiple  of  one-eighth  of  1  percent  next  lower  than 
such  average  rate.". 

(b)  Federal  Unemployment  Account. — Section  1203  of  such  Act 
(42  U.S.C.  1323)  is  amended— 

(1)  by  striking  out  "(without  interest)"  and  ",  without  in- 
terest,"; and 

(2)  by  adding  the  following  new  sentence  at  the  end: 
"Amounts  appropriated  as  repayable  advances  for  purposes  of 
this  subsection  shall  bear  interest  at  a  rate  equal  to  the  average 
rate  of  interest,  computed  as  of  the  end  of  the  calendar  month 
next  preceding  the  date  of  such  advance,  borne  by  all  interest 
bearing  obligations  of  the  United  States  then  forming  part  of 
the  public  debt;  except  that  in  cases  in  which  such  average  rate 
is  not  a  multiple  of  one-eighth  of  1  percent,  the  rate  of  interest 
shall  be  the  multiple  of  one-eighth  of  1  percent  next  lower  than 
such  average  rate. 

(c)  (Donforming  Amendment. — Section  903(aXl)  of  such  Act  (42 
U.S.C.  1103(aXl))  is  amended  by  inserting  "and  interest"  after  "all 
advances". 

(d)  Effective  Date. — The  amendments  made  by  this  section  shall  42  USC  1103 
apply  to  advances  made  on  or  after  the  date  of  the  enactment  of  this 

Act. 

SEC.  9156.  CREDITING  TO  THE  FEDERAL  UNEMPLOYMENT  ACCOUNT  OF 
INTEREST  EARNED  ON  ADVANCES  TO  THE  STATES. 

(a)  In  General.— Section  1202  of  the  Social  Security  Act  is  42  USC  1322. 
amended  by  adding  at  the  end  the  following  new  subsection: 

"(c)  Interest  paid  by  States  in  accordance  with  this  section  shall  be 
credited  to  the  Federal  unemployment  account  established  by  sec- 
tion 904(g)  in  the  Unemployment  Trust  Fund.". 

(b)  Effective  Date.— The  amendment  made  by  subsection  (a)  42  USC  1322 
shall  apply  to  interest  paid  on  advances  made  on  or  after  the  date  of 

the  enactment  of  this  Act. 

Subtitle  C — Manufacturers  Excise  Tax  on 
Certain  Vaccines 

SEC.  9201.  MANUFACTURERS  EXCISE  TAX  ON  CERTAIN  VACCINES. 

(a)  In  General. — Chapter  32  of  the  Internal  Revenue  Code  of  1986 
(relating  to  manufacturers  excise  taxes)  is  amended  by  inserting 
after  subchapter  B  the  following  new  subchapter: 

"Subchapter  C — Certain  Vaccines 


"Sec.  4131.  Imposition  of  tax. 

"Sec.  4132.  Definitions  and  special  rules. 
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26  use  4912  (e)  Effective  Date.— The  amendments  made  by  this  section  shall 
apply  to  taxable  years  beginning  after  the  date  of  the  enactment  of 
this  Act. 

Approved  December  22,  1987. 
Certified  April  20,  1988. 


Editorial  note:  This  printed  version  of  the  original  hand  enrollment  is  published 
pursuant  to  section  8004(c)  of  this  law.  The  following  memorandum  for  the  Archivist 
of  the  United  States  was  signed  by  the  President  on  January  28, 1988,  and  was  printed 
in  the  Federal  Register  on  February  1, 1988: 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws  of  the 
United  States,  including  Section  301  of  Title  3  of  the  United  States  Code,  I  hereby 
authorize  you  to  ascertain  whether  the  printed  enrollments  of  H.J.  Res.  395,  Joint 
Resolution  making  further  continuing  appropriations  for  the  fiscal  year  1988  (Public 
Law  100-202),  and  H.R.  3545,  the  Omnibus  Budget  Reconciliation  Act  of  1987  (Public 
Law  100-203),  are  correct  printings  of  the  hand  enrollments,  which  were  approved  on 
December  22,  1987,  and  if  so  to  make  on  my  behalf  the  certifications  required  by 
Section  101(nX4)  of  H  J.  Res.  395  and  Section  8004(c)  of  H.R.  3545. 

Attached  are  the  printed  enrollments  of  H  J.  Res.  395  and  H.R  3545,  which  were 
received  at  the  White  House  on  January  27, 1988. 

This  memorandum  shall  be  published  in  the  Federal  Register. 

The  Archivist  on  April  20,  1988,  certified  this  to  be  a  correct  printing  of  the  hand 
enrollment  of  Public  Law  100-203. 
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liabilities  of  a  plan  described  in  subsection  (a)  to  another  plan,  the 
plan  administrator]  (within  the  meaning  of  section  414(g))  shall 
file  an  actuarial  statement  of  valuation  evidencing  compliance  with 
the  requirements  of  section  401(aX12)  or  section  j(01(aX29)  (as  appli- 
cable). 

(h)  Actuarial  Statement  in  Case  of  Mergers,  Etc.,  and  Asset 
Withdrawal. — Not  less  than  30  days  before — 

(1)  a  merger,  consolidation,  or  transfer  of  assets  or  liabilities 
of  a  plan  described  in  subsection  (a)  to  another  plan,  or 

(2)  a  withdrawal  of  plan  assets  described  in  section  401(aX29), 
the  plan  administrator. 

*  *  *  *  *  *  * 


SUBTITLE  C 

FAIR  WORK  OPPORTUNITIES  PROGRAM  FOR  WELFARE  REFORM 

CJonceming  the  emplojnnent  and  training  component  of  welfare 
reform,  the  Committee  on  Education  and  Labor  approved  the  same 
legislative  text  which  the  CJommittee  previously  reported  for  title  I  of 
H.R.  1720  (the  Family  Welfare  Reform  Act  of  1987)  for  inclusion  as 
subtitle  C  of  the  Committee's  title  in  the  budget  reconciliation 
legislation. 

References  are  made  hereinafter  to  title  I  of  H.R.  1720,  which  the 
Committee  reported  on  August  7,  1987.  References  thereto  in  this 
segment  of  the  report  should  be  understood  to  refer  to  subtitle  C  of 
title  III  of  the  budget  reconciliation  bill. 

Committee  Action 

H.R.  1720  was  referred  to  the  Committee  on  Education  and 
Labor  (jointly  with  the  Committee  on  Ways  and  Means)  for  consid- 
eration of  such  provisions  of  title  I  of  the  bill  as  fall  within  its  ju- 
risdiction, on  March  19,  1987.  The  Chairman  of  the  Committee  on 
Education  and  Labor,  Augustus  F.  Hawkins,  introduced  a  welfare 
reform  initiative,  H.R.  30,  the  Fair  Work  Opportunities  Act  of  1987, 
earlier  in  the  session  on  January  6,  1987.  H.R.  30  amends  Title  IV- 
C  of  the  Social  Security  Act  and  makes  substantial  improvements 
to  the  current  education,  training,  and  work  opportunities  for  wel- 
fare recipients. 

The  Committee  held  3  days  of  hearings  (April  29  and  30,  May  5) 
on  H.R.  30,  H.R.  1720,  and  other  bills  related  to  welfare  reform 
pending  before  the  Committee. 

The  Committee  heard  testimony  from  public  and  private  wit- 
nesses, which  included  representatives  from  the  welfare  reform  co- 
alition; federal,  State,  and  local  governments;  the  business  commu- 
nity; labor  groups;  national  associations;  and  researchers  and  spe- 
cialists in  the  areas  of  education,  emplo5rment  and  training  as  well 
as  experts  in  adult  literacy,  poverty,  and  child  care  of  development. 
In  addition,  the  Secretary  of  Labor  testified  on  his  concerns  about 
the  present  welfare  system  and  the  serious  need  for  employment 
and  training  opportunities  for  welfare  recipients. 

Grovernor  Bill  Clinton  of  Arkansas  testified  during  the  Commit- 
tee's hearing  on  welare  reform  as  Chairman  of  the  National  Grover- 
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nors'  Association.  He  cited  the  policy  position  on  welfare  reform 
adopted  by  the  Governors  in  February  1987  which  would  establish 
a  system  primarily  comprised  of  education,  training,  and  job  oppor- 
tunities, with  the  addition  of  an  income  assistance  component.  He 
stressed  the  Grovernors'  concerns  about  the  complexities  involved  in 
turning  "what  is  now  an  income  maintenance  system  into  a  system 
of  educational  and  training  opportunities,^'  as  well  as  concern  that 
provisions  are  made  for  "an  array  of  well-funded  services  designed 
to  help  people  open  the  door  to  private  unsubsidized  emplo3rment." 

California  State  Senator  Diane  Watson  share  the  experience  of 
the  recently  enacted  California  State  welfare  initiative,  Greater 
Avenues  for  Indepdendence  (GAIN)  Program.  She  stressed  the  criti- 
cal importance  of  including  an  adequae  educational  assessment  for 
welfare  recipients:  "Education  should  be  viewed  as  an  investment 
in  people  .  .  .  [Its]  value  should  be  acknowledged.  This  means  more 
than  remedial  education,  which  should  be  the  basis  for  further  edu- 
cation £ind  training,  including  postsecondary  education. 

Testifjdng  on  the  problem  of  long-term  dependency,  Judith 
Gueron,  President  of  the  Manpower  Demonstration  Research  Cor- 
poration (MDRC)  discussed  the  findings  of  their  5  year,  multi-state 
evaluations  of  State  work/welfare  initiatives  under  the  Work  In- 
centive Program  (WIN)  demonstration  authorization.  She  explained 
that  MDRC's  preliminary  findings  strongly  suggest  that  States 
should  offer  more  intensive  service  ion  order  to  move  more  disad- 
vantaged recipients  into  unsubsidized  emplojrment. 

Further  testimony  about  the  need  for  intensive  services  included 
a  strong  focus  on  the  importance  of  adequate  child  care  for  individ- 
uals particpating  in  welfare  work  programs.  The  recent  report  of 
the  General  Accounting  Office  (GAO)  on  work  and  welfare  noted 
that  60  percent  of  its  AFDC  work  program  respondents  cited  no 
available  child  care  as  the  factor  preventing  their  participation. 
Underscoring  the  need  for  child  care  further  is  the  fact  that  nearly 
60  percent  of  all  AFDC  families  have  children  imder  age  6.  Marian 
Wright  Edelman,  the  President  of  the  Children's  Defense  Fund, 
testified  that,  despite  the  acute  need  for  child  care,  work  programs 
only  spend  6.4  percent  of  their  total  program's  median  budget  on 
this  cost-intensive  service. 

Prior  to  and  in  preparation  for  the  welfare  reform  hearings,  the 
Chairman  of  the  Full  Committee  sponsored  a  work  and  welfare 
roundtable  in  March  1987  attended,  together  with  Committee  staff, 
by  a  broad  cross-section  of  interested  groups — including  representa- 
tives from  the  National  Cxovemors  Association;  the  American 
Public  Welfare  Association;  the  National  Association  of  Counties; 
the  National  League  of  Cities;  the  National  Alliance  of  Business; 
70001,  Ltd.— the  Youth  Employment  Company;  AFL-CIO;  the 
American  Federation  of  State,  County  and  Municipal  Employees 
(AFSCME);  GAO;  MDRC;  community-based  organizations;  as  well 
as  representatives  from  the  welfare  reform  coalition  (National 
Urban  League;  Children's  Defense  Fund;  Wider  Opportunities  for 
Women,  etc.). 

On  July  15,  by  voice  vote,  the  Committee  on  Education  and 
Labor  ordered  favorably  reported  title  I  of  H.R.  1720,  as  amended, 
during  mark-up  session  on  the  legislation. 
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Background  and  Need  for  Legislation 

America's  increasing  alarm  about  the  long-term  poor  and  their 
children  has  focused  on  reforming  our  nation's  principal  welfare 
program,  the  Aid  to  Families  with  Dependent  Children  (AFDC)  pro- 
gr£un  under  title  IV  of  the  Social  Security  Act.  Many  criticisms  of 
the  existing  AFDC  system  have  emerged  including  charges  that  it 
is  cumbersome,  provides  disincentives  to  recipients  to  obtain  paid 
work,  lacks  adequate  resources  and  uniformity  of  benefit  levels,  pe- 
nalizes two-parent  families  and  encourages  splitting  of  the  family 
unit,  provides  no  balance  of  mutual  obligation  on  the  parts  of  the 
recipient  and  the  State,  lacks  provisions  for  adequate  supportive 
services  (especially  child  care),  and  robs  the  recipients  of  basic 
human  dignity  by  encouraging  dependency  instead  of  self-sufficien- 
cy and  fulfillment  of  human  potential. 

The  AFDC  benefit  structure,  since  it  was  amended  in  the  Omni- 
bus Budget  Reconciliation  Act  in  1981,  has  indeed  been  a  factor  in 
creating  disincentives  for  recipients  to  engage  in  paid  employment. 
In  fact,  the  share  of  AFDC  recipients  who  work  at  paid  jobs  has 
fallen  from  14.1  percent  in  1979  to  5.3  percent  in  1983.  When  a  wel- 
fare recipient  obtains  paid  emploj^nent,  the  AFDC  program  pro- 
vides less  supplementation  to  low-income  earners  now  than  it  did  a 
decade  ago.  Further,  even  among  those  who  work  their  way  off 
AFDC,  almost  one-third  are  still  poor.  In  1983,  despite  year-round, 
full-time  work  by  at  least  one  parent,  2.5  million  children  were  still 
poor.  Approximately  one  of  every  four  children  in  this  nation  are 
poor.  This  rate  fell  from  27%  to  14%  in  the  1960's,  but  has  soared 
to  an  intolerable  25%  in  the  past  five  years.  For  black  children,  the 
rate  is  approximately  47%. 

A  heightened  awareness  of  problems  such  as  disincentives,  inef- 
fectiveness, long-term  dependency,  rise  of  children  in  poverty,  and 
the  cycle  of  poverty  for  AFDC  families  has  pervaded  the  nation's 
consciousness  and  bolstered  the  urgency  for  comprehensive  welfare 
reform. 

Governor  Bill  Clinton  of  Arkansas,  speaking  as  Chairman  of  the 
National  Governors  Association,  stated  that  although  the  statistics 
are  discouraging  and  the  task  is  monumental,  we  must  * 'develop  an 
investment  strategy  for  our  most  valuable  asset,  our  people."  He 
further  asserted  that  the  Grovemors  believe  that  we  can  and  must 
"provide  [a]  genuine  opportunity  for  people  to  reach  maximum  self- 
sufficiency  that  we  all  agree  should  be  at  the  heart  of  our  welfare 
system." 

In  his  State  of  the  Union  address.  President  Reagan  said  that 
now  "...  is  the  time  to  reform  this  out-moded  social  dinosaur  and 
finally  break  the  poverty  trap."  He  called  for  Congress  to  work 
with  him  to  "see  how  many  can  be  freed  from  the  dependency  of 
welfare  and  made  self-supporting,  which  the  great  majority  of  wel- 
fare recipients  want  more  thsm  an3rthing  else." 

Secretary  of  Labor  William  E.  Brock  testified  before  our  Commit- 
tee that  he  was  "...  convinced  that  the  problem  needs  addressing, 
in  a  variety  of  ways,  now."  He  urged  Congress  to  "build  on  the 
need  for  welfare  reform  and  not  lose  the  opportunity  to  achieve 
truly  meaningful  reform." 
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EDUCATION  AND  LABOR  COMMITTEE^S  LONG-TERM  CONCERN  FOR 
WELFARE  RECIPIENTS 

The  commitment  of  the  Educational  and  Labor  Committee  to 
meeting  the  education,  employment,  and  training  needs  of  public 
assistance  recipients  was  firmly  established  as  far  back  as  1964, 
when  the  Committee  devoted  enormous  time  and  resources  to  de- 
velopment of  the  Economic  Opportunity  Act,  (P.L.  88-452).  After  20 
days  of  hearings,  112  witnesses,  and  seven  days  of  executive  session 
meetings,  the  Committee  reported  a  comprehensive  bill  designed  to 
attack  virtually  all  causes  of  poverty.  A  new  Federal  agency — the 
Office  of  Economic  Opportunity — was  established  to  coordinate  the 
antipoverty  effort.  Education,  emplo3rment,  and  training  were  em- 
phasized throughout  the  new  law,  which  provided  work  and  train- 
mg  opportunities  for  in-school  and  drop-out  youth  (including  the 
Job  Corps),  employment  programs  for  low-income  young  adults, 
work-study  opportunities  for  low-income  college  students,  and  adult 
basic  education. 

Title  V  of  the  Economic  Opportimity  Act  authorized  Work  Expe- 
rience Program  for  heads  of  households  who  would  not  support 
their  families.  The  Education  and  Labor  Committee  report  on  the 
legislation  stated  that  the  Committee  expected  four  results  from 
this  new  program:  expansion  of  Aid  to  Families  with  Dependent 
Children  {AFJXJ)  benefits  to  families  with  unemployed  parents  in 
more  states;  extension  of  work  and  training  opportunities  to  more 
welfare  families;  training  for  welfare  mothers;  and  work  and  train- 
ing opportunities  for  other  needv  persons,  such  as  general  assist- 
ance recipients.  The  report  said,  It  is  expected  that  programs  com- 
bining constructive  work  and  training  through  public  assistance 
channels  will  serve  as  an  effective  device  for  reaching  more  of  the 
unskilled  unemployed  and  thereby  preserving  their  basic  skills  and 
initiatives."  The  Committee  intended  this  program  to  work  in  co- 
ordination with  the  Manpower  Development  and  Training  act 
(MDTA),  another  program  within  the  Committee's  jurisdiction. 
During  the  program's  operation,  between  1965  and  1968,  about  70 
percent  of  Work  Experience  Program  participants  were  welfare  re- 
cipients. 

Eventually,  the  Work  Experience  Program  was  replaced  by  the 
Work  Incentive  (WIN)  Program  (Title  IV-C  of  the  Social  Security 
Act),  which  was  specifically  placed  under  the  Education  and  Labor 
Committee's  sole  jurisdiction  in  1975  under  the  Rules  of  the  House 
of  Representatives. 

In  addition  to  the  emplo3nnent  and  training  programs  contained 
in  the  original  Economic  Opportunity  Act,  the  law  also  established 
the  Community  Action  Program,  to  be  administered  by  the  Office 
of  Economic  Opportunity  (OEO).  This  program  was  intended  to 
marshall  all  resources  available  from  public  and  private  sources 
and  focus  them  on  the  problems  of  poor  people  in  local  communi- 
ties. Community  Action  Agencies  have  now  been  in  operation  for 
more  than  20  years,  and  have  assisted  literally  millions  of  low- 
income  people  with  problems  related  to  poverty  and  welfare  de- 
pendency. 

While  enacting  employment  and  training  programs  for  the  poor 
as  part  of  the  Economic  Opportunity  act  in  1964,  the  Committee  on 
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Education  and  Labor  also  approved  amendments  to  the  MDTA,  re- 
focusing  those  programs  more  specifically  on  low-income  individ- 
uals and  public  assistance  recipients.  The  Committee  subsequently 
reported  legislation,  consolidating  all  employment-related  programs 
for  the  disadvantagd,  which  was  finally  enacted  as  the  Comprehen- 
sive Employment  and  Training  Act  of  1973  (CETA).  During  FY 
1975  through  FY  1981,  more  than  four  million  AFDC  recipient  : 
participated  in  one  of  CETA's  employment  and  training  programs 
for  adults  and  youth. 

Throughout  the  1970s,  the  Education  and  Labor  Committee  con- 
tinued its  vigorous  oversight  of  employment  and  antipoverty  pro- 
grams. In  1974,  the  Committee  reported  legislation  re-establishing 
the  Office  of  Economic  Opportunity  as  a  new  independent  agency, 
the  Community  Services  Administration  (CSA).  By  reporting  this 
legislation,  the  committee  re-affirmed  its  commitment  to  the  poor 
and  dependent,  and  to  combating  poverty  and  dependency  through 
a  variety  of  services  and  approaches.  In  1976,  the  Committee  re- 
ported legislation,  which  was  subsequently  enacted,  that  focused 
public  service  emplo)rment  under  CETA  specifically  on  low-income 
individuals  and  AJPDC  recipients.  In  1977,  the  Committee  approved 
legislation  adding  a  series  of  innovative  new  programs  to  CETA  de- 
signed to  address  unemployment  problems  among  low-income 
youth,  including  teenage  parents.  Much  of  what  has  been  learned 
in  recent  years  about  the  extremely  complex  issue  of  youth  unem- 
ployment resulted  from  these  1977  amendments.  Finally,  in  1978, 
this  Committee  reported  another  set  of  amendments  to  CETA,  in 
an  attempt  to  target  more  of  the  Act's  services  on  the  unemployed. 

The  Education  and  Labor  Committee  in  1981  reported  legislation 
to  reauthorize  the  Community  Services  Administration  (CSA)  for 
another  three  years.  However,  the  Reagan  Administration  pro- 
posed to  abolish  CSA  entirely  and  consolidate  its  activities  into  the 
large  Social  Services  Block  Grant,  along  with  11  other  categorical 
social  services  programs.  While  this  Committee  felt  strongly  that 
CSA  should  remain  an  independent  agency,  a  compromise  eventu- 
ally was  reached  which  created  the  Community  Services  Block 
Grant  (CSBG)  within  the  Department  of  Health  and  Human  Serv- 
ices. This  block  grant  consolidated  only  those  activities  of  the 
former  CSA,  Included  protections  for  existing  antipoverty  agencies, 
and  created  a  new  Office  of  Community  Services  in  HHS,  thereby 
preserving  a  single  focal  point  for  Federal  activities  on  behalf  of 
the  poor  and  dependent. 

In  1982,  CETA  was  scheduled  to  expire,  and  the  Committee  com- 
mitted itself  to  a  major  re-evaluation  of  employment  and  training 
programs  for  low-income  youth  and  adults.  This  effort  resulted  in 
the  Job  Training  Partnership  Act  (JTPA),  which  offers  a  full  range 
of  employment  and  training  services  for  economically  disadvan- 
taged individuals,  including  AFDC  recipients.  More  than  half  a 
million  AFDC  recipients  have  participated  so  far  in  the  title  II-A 
component  of  JTPA,  which  provides  remedial  and  basic  education, 
classroom  training,  on-jobntraining,  employability  development,  and 
related  services.  (Last  year,  JTPA  programs  served  over  150,000 
AFDC  recipients.)  In  addition,  the  summer  youth  emplovment  pro- 
gram and  Job  Corps,  which  traditionally  have  served  large  num- 
bers of  AFDC  youth,  are  now  authorized  under  JTPA.  The  JTPA 
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legislation  in  1982  also  amended  the  WIN  program  in  order  to  co- 
ordinate that  program  more  closely  with  the  new  JTPA  system  to 
ensure  effective  emplojnnent  and  training  services  to  welfare  re- 
cipients. 

Indeed,  a  major  thrust  of  JTPA  was  to  achieve  improved  coordi- 
nation of  Federal  and  State  programs  providing  education,  employ- 
ment, and  training  services  to  the  imemployed  and  disadvantaged 
populations.  New  structures  were  created  at  the  State  £ind  local 
levels  to  undertake  this  task,  and  financial  incentives  were  intro- 
duced to  spur  this  effort. 

Since  the  enactment  of  JTPA,  the  Committee  has  closely  moni- 
tored its  implementation,  paying  particular  attention  to  the  level 
and  quality  of  services  provided  to  those  individuals  who  are  most 
in  need  of  assistance,  and  who  are  also  the  most  likely  to  become 
long-term  welfare  dependents  in  the  absence  of  effective  work-re- 
lated programs. 

During  the  last  25  years,  the  House  Education  and  Labor  Com- 
mittee has  consistently  and  continuously  demonstrated  its  commit- 
ment and  concern  for  America's  poor  and  unemployed,  particularly 
those  individuals  with  dependent  children.  Through  its  extensive 
oversight  and  legislative  activities,  this  Committee  has  developed 
an  invaluable  repository  of  knowledge  and  expertise  in  the  related 
areas  of  work  and  welfare. 

Summary  of  Welfare  Reform  Legislation  as  Reported  by  the 
Committee  on  Education  and  Labor 

The  following  is  a  summary  of  the  legislation  as  approved  by  this 
Committee: 

Purpose:  To  establish  the  Fair  Work  Opportunities  Program  to 
assure  that  needy  children  and  parents  obtain  the  education,  train- 
ing, and  emplo3rment  which  will  help  them  avoid  long-term  welfare 
dependence. 

1.  Funding  of  Fair  Work  Opportunities  Program:  Under  the  legis- 
lation approved  by  the  Education  and  Labor  Committee,  the  educa- 
tion, training,  and  work  program  would  be  funded  (alternatively  or 
in  combination)  through  two  sources: 

(a)  An  entitlement  program  would  begin  in  fiscal  year  1990 
through  Title  IV-A  of  the  Social  Security  Act  under  which 
State  funding  would  be  reimbursed  65  percent  by  the  Federal 

.  Government  (this  was  also  in  the  bill  reported  by  the  Ways 
and  Means  Committee).  These  funds  would  also  be  available 
for  carrying  out  the  Title  IV-C  work  and  training  program. 

(b)  Appropriations  would  be  authorized  up  to  $650  million  for 
fiscal  year  1988  and  such  sums  as  may  be  necessary  for  suc- 
ceeding years  for  the  revised  Title  IV-C  Fair  Work  Opportuni- 
ties Program  with  a  Federal  matching  ratio  between  70  and  90 
percent  (above  the  existing  WIN  level  of  $200  million,  the  next 
$150  million  would  be  earmarked  for  child  care  program  im- 
provements specified  in  the  Committee-approved  bill). 

The  Title  IV-C  authorization  of  up  to  $650  million  could  be  ap- 
propriated in  fiscal  year  1988.  However,  the  open-ended  entitle- 
ment-funded program  would  begin  October  1,  1989  (FY  1990).  The 
Title  rV-C  authorization  would  therefore  be  the  sole  funding 
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source  for  the  two-year  transition  period  while  the  Fair  Work  Op- 
portunities Program  is  being  phased  in  to  succeed  the  Work  Incen- 
tive (WIN)  program.  The  Title  IV-C  work  program  (regardless  of 
the  funding  source)  requires  the  approval  of  the  Secretary  of  Labor. 

At  the  Federal  level,  the  Department  of  Labor  would  oversee 
State-operated  work  and  training  programs.  At  the  State  level,  the 
Governor  is  given  the  flexibility  to  designate  either  the  State  Wel- 
fare Agency,  the  State  Employment  Service  Agency,  or  any  other 
State  agency  as  the  State  Work  Initiative  Agency  responsible  for 
overall  direction  of  Title  IV-C  programs  designed  to  meet  the  em- 
plojonent  and  training  needs  of  eligible  participants. 

2.  Participation  Requirements  and  Exemptions:  The  Fair  Work 
Opportunities  Program  would  serve  two  t5rpes  of  participants,  man- 
datory and  voluntary.  Each  adult  recipient  of  family  support  sup- 
plements who  is  not  exempt  would  be  mandated  to  participate 
("mandatory  participants")  in  this  education,  training,  and  work 
program,  provided  that  State  resources  are  available. 

Voluntary  participants  (those  who  are  exempt  recipients)  shall 
be  actively  encouraged  by  the  State  to  participate  in  the  program 
and  the  State  must  assure  the  Secretary  of  Labor  that  is  it  doing 
so. 

Each  State  must  notify  and  fully  inform  all  mandatory  and  vol- 
untary participants  about  the  education,  training,  and  work  oppor- 
tunities offered  under  the  program. 

Exempt  from  mandatory  participation  are  the  following:  a  person 
who  is  ill,  incapacitated,  or  60  years  of  age  or  over;  a  person  who  is 
needed  in  the  home  because  of  the  illness  or  incapacity  of  another 
family  member;  a  child  under  age  16;  a  person  working  at  least  20 
hours  per  week;  a  pregnant  woman;  and  a  person  who  resides  in  an 
area  of  the  State  where  the  program  is  not  offered. 

Parents  whose  youngest  child  has  attained  1  year  of  age  but  not 
3  years  of  age  could  not  be  required  to  participate,  but  would  be 
encouraged  to  voluntarily  participate  in  the  program  if  appropriate 
day  care  is  provided  and  participation  is  part-time. 

rarents  of  children  3  to  6  years  of  age  may  not  be  required  to 
participate  in  work  and  training  programs  unless  their  children 
are  provided  with  appropriate  day  care  and  the  parent's  participa- 
tion in  work  or  training  is  part-time.  Parents  of  children  6  to  14 
years  old  could  be  required  to  participate  full-time  if  care  is  avail- 
able while  such  children  are  not  in  school  or  otherwise  cared  for. 

3.  Postsecondary:  If  a  parent,  an  adult  caretaker,  or  dependent 
child  attends  school  or  training  reasonably  expected  to  lead  to  em- 
ployment, such  attendance  would  be  regarded  as  satisfactory  par- 
ticipation in  the  education  or  training  component  of  the  program. 
The  costs  of  such  schooling  or  training  would  not  be  paid  by  the 
program  but  support  services  could  be  provided  as  long  as  the  ac- 
tivities are  enumerated  in  the  family  support  plan. 

4.  Special  Efforts.  Each  State  must  undertake  to  develop  and  pro- 
vide needed  services  and  activities  for  families:  (1)  with  a  teenage 
parent  or  a  parent  who  was  under  18  year  of  age  when  the  first 
child  was  born;  (2)  that  have  been  receiving  welfare  benefits  contin- 
ously  for  2  or  more  years;  (3)  with  one  or  more  children  under  age 
6;  (4)  with  a  parent  that  has  not  been  employed  during  the  preceed- 
ing  12  months  or  who  lacks  a  high  school  diploma  or  equivalent; 
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and  (5)  with  older  children  in  which  the  youngest  child  is  within  2 
year  of  being  ineligible  for  family  support  supplement  due  to  age. 

Because  resources  may  not  be  available  to  serve  all  mandatory 
participants  and  voluntary  participants,  first  priority  will  be  given 
to  those  individuals  from  both  groups  who  actively  seek  to  p^ici- 
pate  in  the  various  programs.  Volimteers  who  drop  out  of  the  pro- 
gram are  only  given  priority  after  serving  other  mandatory  or  vol- 
untas participants  actively  seeking  to  participate. 

5.  Orientation:  The  State  public  assistance  agency  would  be  re- 
quired to  provide  eligible  applicants  and  recipients  of  Title  IV-A 
public  assistance  benefits  with  orientation  to  the  Fair  Work  Oppor- 
tunities program  imder  Part  C,  including  a  description  of  the  obli- 
gations of  the  State  to  provide  necessary  supportive  services  (in- 
cluding child  care)  that  will  be  available  during  participation,  as 
well  as  information  about  the  transitional  child  care  and  health 
coverage  that  will  be  available. 

6.  Job  Search:  Any  applicant  for  family  support  supplements  may 
be  required  to  accept  job  search  assistance  while  his  or  her  applica- 
tion is  being  processed  or  at  any  appropriate  time  during  participa- 
tion in  Title  fV-C  program  activities. 

7.  Sanctions.  (The  provisions  on  sanctions  are  under  the  Ways 
and  Means  Conmuttee's  jurisdiction,  and  their  provisions  were  not 
substantively  changed  in  the  revised  title  I  of  H.R.  1720,  as  report- 
ed by  the  Education  and  Labor  CJommittee):  Mandatory  partici- 
pants who  fail  to  cooperate  during  the  course  of  the  program  would 
be  sanctioned.  In  the  case  of  a  single-parent  family,  the  non-cooper- 
ating individual  would  lose  benefits.  In  the  case  of  a  two-parent 
family,  one  or  both  parents  could  be  removed  from  the  entitlement 
program  for  failure  to  cooperate.  Regardless  of  family  composition, 
benefits  to  the  children  would  continue. 

8.  Funding  and  Matching  Requirements:  The  Secretary  of  Labor 
shall  allocate  95  percent  of  Title  IV-C  appropriations  among  the 
States  according  to  prior  allocations  and  the  relative  number  of 
family  support  recipients;  and  5  percent  shsdl  be  set  aside  for  State 
planning  grants,  technical  assistaince,  demonstration  programs,  and 
incentive  bonuses  for  excelling  performance  standards.  The  Feder- 
al-to-State  matching  ratio  varjdng  between  70  and  90  percent  is  de- 
signed to  encourage  more  intensive  education  and  training  pro- 
grams. 

9.  Assessment  and  Family  Support  Plan:  The  State  work  initia- 
tives agency  would  make  an  initial  assessment  of  the  educational, 
child  care,  and  other  supportive  services  needs,  as  well  as  the 
skills,  prior  work  experience,  and  employability  of  each  participant. 
Assessments  would  include  review  of  family  situation  and  needs  of 
the  children.  A  family  support  plant  would  be  developed  for  the 
family  which  would  outline  activities  to  be  undertaken  by  family 
members  and  the  State  agency.  Participants  then  would  negotiate 
an  agency/client  agreement,  and  the  family  would  be  assigned  a 
case  assistant.  Participants  are  afforded  an  opportunity  for  a  fair 
hearing  in  any  dispute  involving  the  agency/cUent  agreement. 

10.  Comprehensive  Services:  Comprehensive  services  to  be  offered 
to  participants  must  include  education,  training,  job  search,  and 
supportive  services.  Related  support  services  include  adequate  child 
care  assistance  and  transportation,  which  would  be  extended  up  to 
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1  year  after  a  person  secures  an  unsubsidized  job.  Participants 
lacking  a  high  school  diploma  would  be  required  to  participate  first 
in  an  educational  program  (remedial  education  English  as  a  Second 
Language,  etc.)  before  engaging  in  any  other  programs  or  activities. 

11.  Coordination:  State  plans  would  have  to  meet  the  coordina- 
tion criteria  in  the  Governor's  coordination  and  special  services 
plan  under  the  Job  Training  Partnership  Act  (JTPA).  Services 
could  not  duplicate  existing  activities.  Each  State  plan  would  be  re- 
viewed by  the  State  Job  Training  Coordinating  Council  and  would 
also  be  subject  to  review  and  comment  by  the  general  public. 

12.  Transitional  Employment:  Transitional  subsidized  employ- 
ment (for  wages)  is  limited  to  up  to  6  months  with  an  option  to 
extend  an  additional  6  months  pursuant  to  a  revised  family  sup- 
port plan  if  individuals  are  unable  to  secure  unsubsidized  employ- 
ment after  at  least  6  months  of  participating  in  employment,  train- 
ing, or  education  services  (including  job  se£u*ch). 

13.  Mandatory  Workfare  Prohibited:  Under  the  Fair  Work  Oppor- 
tunities Program  as  reported  by  the  Eucation  and  Labor  Conunit- 
tee,  recipient  of  welfare  or  other  public  assistance  cannot  be  re- 
quired to  work  off  welfare  payments. 

14.  Work  Experience  Program:  States  may  operate  a  limited  work 
experience  program,  designed  to  provide  marketable  skills  so  as  to 
move  individuals  into  regular  public  or  private  employment. 
Unpaid  work  experience,  in  conjunction  with  training  or  education, 
may  not  exceed  more  than  30  hours  per  week  for  a  period  not  ex- 
ceeding 3  months,  and  an  extension  for  up  to  3  months  is  allowed. 
Strict  rules  apply  before  an  individual  can  be  assigned  to  this  pro- 
gram activity,  which  must  be  consistent  with  the  participants' 
family  support  plan. 

15.  Supplemental  Assistance:  Provides  that  no  participant  can  be 
required  to  accept  work  which  pays  less  than  the  minimum  wage. 
Establishes  a  program  of  supplementation  assistance  for  one  year 
after  a  recipient  leaves  AFDC  to  prevent  a  reduction  in  level  of 
income  (including  benefits)  as  a  result  of  taking  a  job. 

16.  Performance  Standards:  Performance  standards  would  be  es- 
tablished as  a  basis  for  assessing  the  outcome  of  activities  funded 
under  the  Act.  Performance  standards  are  to  take  into  account  dif- 
fering benefit  levels,  economic  conditions  in  the  States,  and  factors 
related  to  targeting  those  most  difficult  to  serve.  Funds  from  the  5 
percent  set-aside  would  be  used  to  reward  States  excelling  in  the 
achievement  of  performance  standards. 

17.  Labor  Protections:  The  provisions  of  sections  142  and  143  of 
the  Job  Training  Partnership  Act  (JTPA)  apply. 

Explanation  of  Legislative  Provisions  Approved  by  Education 
AND  Labor  CJommittee 

MAJOR  FEATURES 

Funding  and  matching  requirements 

The  revised  title  I  of  H.R.  1720,  as  reported  by  this  Committee, 
would  provide  two  sources  of  funding  work  and  training  programs 
for  assistance  recipients.  This  Committee's  provisions  would  not  re- 
place, but  instead  would  augment,  the  open-ended  entitlement 
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funding  mechanism  which  would  be  established  by  the  Committee 
on  Ways  and  Means'  program. 

The  Education  and  Labor  Conmiittee's  version  addresses  the  gap, 
under  the  entitlement  funding  mechanism  reported  by  the  Ways 
and  Means  Committee  under  which  work  and  training  programs 
would  not  become  fully  effective  until  October  1,  1989  (beginning  of 
fiscal  year  1990).  Absent  a  federally-mandated  and  federally-sup- 
ported transitional  program  similar  to  the  current  Work  Incentive 
(WIN)  program,  most  States  would  likely  suffer  severe  hardships  in 
their  efforts  to  continue  services  to  recipients  of  public  assistance. 
During  the  interim  years  (FY  1988  and  FY  1989),  the  Education 
and  Labor  Committee's  proposed  title  would  enable  States  to  con- 
tinue education,  training,  and  work  services,  for  both  mandatory  or 
voluntary  participants  who  actively  seek  to  improve  their  prospects 
for  work,  through  the  Fair  Work  Opportunities  Program  author- 
ized imder  the  proposed  legislation. 

In  carrying  out  activities  with  title  IV-C  allocations.  States  would 
be  guaranteed  a  federal  matching  ratio  of  90/10  up  to  its  fiscal 
year  1986  allocation  for  WIN.  Above  that  level,  the  State  would  be 
assured  of  an  80/20  federal/state  match  for  education  and  training 
services,  or  70/30  match  for  administrative  expenses  and  less  inten- 
sive services  such  as  job  search. 

A  total  of  $650  million  for  fiscal  year  1988  is  authorized  to  be  ap- 
propriated. For  succeeding  fiscal  years,  a  **such  sums  as  may  be 
necessary"  authorization  is  intended  to  support  the  education, 
training  and  work  programs  for  future  eligible  participants.  Above 
a  level  of  $200  million,  the  next  $150  million  of  the  amount  appro- 
priated for  title  IV-C  is  specifically  earmarked  for  child  care. 

Participation  requirements  and  exemptions 

Any  recipient  of  family  support  assistance  payments,  who  active- 
ly seeks  to  participate  in  the  program,  whether  or  not  the  recipient 
is  exempt  from  participation  requirements  under  the  proposed  leg- 
islation, must  be  given  priority  for  available  programs  and  neces- 
sary supportive  services.  The  Committee  believes  that  the  provision 
of  services  to  individuals  who  week  to  participate  in  education, 
training,  and  employment  programs  authorized  under  the  Act  is  a 
logical  place  to  begin  and  development  of  a  comprehensive  federal 
program  to  assist  families  receiving  support  payments.  This  empha- 
sis on  voluntary  participation  would  reinforce  a  sense  of  personal 
responsibility  and  initiative  among  participants  in  the  Fair  Work 
Opportunities  Program.  The  Committee  believes  that  it  is  neither 
prudent  nor  equitable  to  impose  participation  requirements  on 
some  assistance  recipients  while  others  who  actively  seek  to  par- 
ticipate are  denied  access  to  available  programs  and  services. 

EJvidence  from  voluntary  programs  for  AFDC  recipients,  includ- 
ing the  Emplojrment  and  Training  Choices  program  (known  as  ET) 
currently  operated  by  the  State  of  Massachusetts,  demonstrates 
that  long-term  recipients  with  more  serious  barriers  to  employ- 
ment will  choose  to  participate  in  education,  training,  and  employ- 
ment activities  if  necessary  services  are  available  and  if  States  un- 
dertake aggressive  outreach  and  recruitment  efforts  designed  to 
stimulate  and  encourage  such  participation.  For  this  reason,  the 
Committee  has  strengthened  provisions  of  H.R.  1720  to  ensure  that 
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all  participants  are  fully  informed  of  opportunities  provided 
through  the  Fair  Work  Opportunities  Program  and  given  appropri- 
ate opportunities  to  indicate  their  desire  to  participate  in  the  pro- 
gram. The  Committee  intends  to  require  States  to  make  all  reason- 
able efforts  to  encourage  participation  on  a  voluntary  basis,  relying 
upon  participation  mandates  only  as  a  last  resort  when  sufficient 
numbers  of  APIX}  recipients  do  not  seek  to  participate  in  such  pro- 
grams. 

State  plan 

The  Conunittee  recognizes  that  the  provision  of  job-related  serv- 
ices to  a  large  number  of  families  not  previously  served  will  re- 
quire the  mobilization  of  many  additionsd  State,  local,  and  private 
resources.  The  local  and  community-based  entities  identified  in  the 
Job  Training  Partnership  Act  must  be  involved  in  the  planning, 
implementation,  and  delivery  of  the  Fair  Work  Opportunities  Pro- 
gram. The  active  involvement  of  community  action  agencies  and 
other  community-based  groups  is  necessary  to  assure  that  the  out- 
reach and  supportive  services  provided  to  particip£uits  will  be  ap- 
propriate and  that  the  jobs  identified  will  be  matched  with  long- 
term  community  needs. 

Assessment  and  family  support  plan 

The  State  work  initiatives  agency,  under  the  proposed  revision  of 
Title  rV-C,  would  make  an  initial  assessment  of  the  educational, 
child  care,  and  other  supportive  services  needs,  as  well  as  the 
skills,  prior  work  experience,  and  employabilitv  of  each  participant. 
Assessments  would  include  review  of  the  family  situation  and 
needs  of  the  children.  A  family  support  plan  would  be  developed 
for  the  family  which  would  outline  activities  to  be  undertaken  by 
family  members  and  the  State  agency.  Participants  then  would  ne- 
gotiate an  agency /client  agreement,  and  the  family  would  be  as- 
signed a  case  assistant.  Participants  are  afforded  an  opportimity 
for  a  fair  hearing  in  any  dipsute  involving  the  agency/client  agree- 
ment. 

The  Committee  recognizes  that  the  decisions  which  participants 
are  asked  to  make  during  the  assessment  and  the  negotiation  of 
agency/client  agreement  are  of  great  personal  signficance  and  that 
some  participants  may  not  be  entirely  comfortable  with  or  confi- 
dent of  the  initial  choices  they  make  during  this  process.  Following 
even  the  most  thorough  orientation  and  assessment,  there  are  also 
likely  to  be  some  participants  who  still  may  not  completely  imder- 
stand  all  of  their  rights,  responsibilities,  and  opportunities  under 
the  program.  To  assure  that  participant  choices  are  fully  informed 
and  truly  reflect  the  needs  and  goals  of  each  individual,  the  pro- 
posed legislation  (section  435(bXl)  of  the  new  Title  IV-C)  therefore 
requires  that,  prior  to  signing  the  agency/client  agreement,  each 
participant  be  given  the  opportunity,  for  a  period  of  up  to  10  days, 
to  review  the  proposed  agreement,  to  request  additional  informa- 
tion about  its  terms  and  contents,  ai.J  to  renegotiate  any  appropri- 
ate provision  he  or  she  considers  necessary.  The  Committee  intends 
this  review  period  to  be  an  interactive  process  and  expects  that 
every  effort  will  be  made  to  accommodate  participant  requests  for 
information  and  renegotiation  through  telephone  and,  when  appro- 
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priate,  face  to  face  contact  with  a  representative  of  the  State 
agency. 

The  Committee  expects  that  the  volume  of  client  intake  will  be 
carefully  regulated  so  as  to  assure  that  sufficient  time  is  available 
to  develop  a  comprehensive  and  individualized  assessment  of  each 
participant's  needs.  Assessment  procedures  must  not  be  cursory, 
and  each  participant's  aptitudes,  skills,  and  interests  should  be  ex- 
plored creatively  and  in  detail.  Tests  and  other  assessment  tech- 
niques recognized  as  effective  in  the  fields  of  education  and  employ- 
ment training  should  play  an  important  role  in  this  process. 

Range  of  services 

The  Committee  intends  that  each  State  shall  provide  a  range  of 
education,  training,  and  emplojrment  services  to  assistance  recipi- 
ents through  the  Fair  Work  Opportunities  Program.  At  a  mini- 
mum, each  State  must  make  available  educational  services,  voca- 
tional skills  training,  job  search,  and  job  placement  services,  coun- 
seling, and  necessary  support  services  which  are  responsive  to  the 
needs  of  recipients  and  their  families.  In  addition,  the  Committee 
recognizes  that  individual  States  may  choose  to  supplement  these 
core  activities  with  optional  programs  (such  as  transitional  employ- 
ment, job  readiness  activities,  one-the-job  training,  or  work  experi- 
ence programs),  and  authorizes  the  expenditure  of  funds  available 
under  the  proposed  new  section  416  and  title  IV-C  for  these  pur- 
poses. 

Education  Provisions 

One  of  the  greatest  barriers  to  employment  is  lack  of  education. 
For  assistance  recipients — who  often  lack  a  high  school  diploma, 
lack  English-speaking  skills,  or  are  in  need  of  basic  reading  and 
mathematic  skills — educational  programs  are  necessary  stepping 
stones  to  job  readiness  and  job  placement  activities.  In  California, 
for  example,  the  Greater  Avenues  for  Independence  (GAIN)  Pro- 
gram was  enacted  in  1985  to  improve  the  work  programs  for  wel- 
fare recipients  by  offering  a  wide  range  of  education,  training,  and 
emplojnnent  services.  The  GAIN  program  requires  that  anyone 
without  a  high  school  diploma  or  in  need  of  basic  education  first 
must  be  referred  to  remediation  before  being  required  to  partici- 
pate in  other  program  activities.  In  12  out  of  the  58  counties  in 
California  which  have  implemented  GAIN,  the  latest  findings  indi- 
cate that  57  percent  of  the  participants  needed  remedial  education. 
A  recent  General  Accounting  Office  study  found  that,  in  States  op- 
erating work  and  welfare  demonstration  programs  in  1985,  more 
than  half  of  the  participants  were  put  into  a  job  search  component, 
but  only  3  percent  received  remedial  or  basic  education,  2  percent 
received  vocational  training  skills,  and  fewer  than  5  percent  re- 
ceived other  education  or  training  services. 

Recognizing  the  importance  of  educational  services  for  welfare 
recipients,  the  Committee-approved  legislation  authorizes  a  com- 
prehensive range  of  educational  services  to  help  participants  pre- 
pare for  emplo3rment.  Early  intervention  programs  are  designed  to 
meet  the  educational  needs  identified  in  the  participant's  initial  as- 
sessment. The  Committee  believes  that,  if  a  program  participant 
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lacks  a  high  school  diploma,  an  education  component  must  be  a 
part  of  any  plan  of  services  that  is  developed  for  the  individusd. 

Improvements  in  basic  skills  constitute  the  most  effective  invest- 
ment in  employability  and  future  self-sufficiency  for  welfare  recipi- 
ents who  lack  a  high  school  diploma.  Therefore,  provisions  in  H.R. 
1720  were  strengthened  to  ensure  that  each  participant  in  the  Fair 
Work  Opportunities  Program  would  receive  appropriate  education 
services  before  being  assigned  to  other  work  or  training  activities. 
However,  the  Committee  recognizes  that  a  high  school  diploma  or 
its  equivalent  may  not  be  an  appropriate  or  realistic  goal  for  some 
welfare  recipients.  The  Committee  does  not  intend  that  the  attain- 
ment of  a  high  school  diploma  be  the  only  means  by  which  this 
education  requirement  can  be  fulfilled.  Instead,  it  is  the  Commit- 
tee's intent  to  ensure  that  an  appropriate  education  component, 
commensurate  with  the  client's  needs,  be  provided  as  part  of  the 
plan  of  services. 

Postsecondary  education 

Although  most  persons  receiving  public  assistance  are  not  ready 
to  take  advantage  of  postsecondary  education,  some  welfare  recipi- 
ents are  prepared  to  successfully  pursue  a  postsecondary  education 
program,  or  may  be  prepared  after  receiving  a  high  school  degree. 

Postsecondary  education  may  take  the  form  of  a  vocational  pro- 
gram (perhaps  at  a  local  business  or  vocational  school)  or  a  two- 
year  community  college  program,  or  it  may  lead  to  a  four-year 
bachelor's  degree  for  some  individuals.  People  who  can  benefit 
from  postsecondary  education  should  be  encouraged  to  go  as  far  as 
their  ability  and  motivation  can  take  them,  because  the  ultimate 
results  of  achieving  a  higher  education  degree  often  means  genuine 
and  lasting  self-sufficiency,  ending  welfare  dependence  while  ena- 
bling such  individuals  to  make  a  full  contribution  to  society. 

This  legislative  provision  does  not  require  States  to  use  education 
and  training  funds  under  this  legislation  to  help  pay  an  individ- 
ual's postsecondary  education  costs.  The  federal  student  aid  system 
is  available  to  help  welfare  recipients  meet  those  costs.  The  Com- 
mittee's intention  is  only  to  assure  that  basic  welfare  benefits  not 
be  denied  because  a  recipient  chooses  to  pursue  a  postsecondary 
education  program,  in  lieu  of  participating  in  the  work  or  training 
activities. 

This  provision  is  designed  to  assure  that  States  will  not  restrict 
the  length  of  time  and  types  of  courses  welfare  recipients  may  take 
at  the  postsecondary  level.  Welfare  recipients  should  not  be  told 
that  they  will  lose  welfare  benefits  unless  they  abandon  higher 
education  in  favor  of  a  lower-level  job  or  short-term  training  pro- 
gram, when  they  are  able  to  progress  satisfactorily  in  a  postsecond- 
ary education  on  a  full-time  or  more  than  half-time  basis. 

The  U.S.  Department  of  Education  reports  that,  on  the  average, 
college  graduates  in  their  lifetimes  earn  an  average  of  $650,000 
more  than  others.  The  Committee  therefore  believes  that,  for  those 
who  have  the  ability  to  satisfactorily  participate,  it  is  a  wise  invest- 
ment to  enable  welfare  recipients  to  achieve  a  degree  at  the  under- 
graduate level,  in  light  of  the  benefits  to  the  individual  and  society 
that  should  ensure  after  completing  such  education.  The  Commit- 
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tee  recognizes  that  college  education  is  a  legitimate  goal  for  people 
seeking  to  get  off  welfare. 

The  Committee  therefore  has  included  a  provision  wiuch  assures 
that  welfare  recipients  may  retain  their  basic  subsistence  benefits 
while  they  pursue  or  complete  an  undergraduate  program.  The 
Committee-reported  legislation  bill  provides  that  an  individual  who 
attends  an  accredited  postsecondary  institution  (on  not  less  than  a 
half-time  basis),  as  long  as  such  individual  is  making  satisfactory 
progress  in  a  vocational  or  undergraduate  education  or  training 
program  consistent  with  the  individual's  employment  goals,  shadl 
be  deemed  to  be  participating  satisfactorily  under  th&  program 
without  participating  in  any  other  program  or  activity. 

Work  and  Training  Provisions 

coordination  with  jtpa 

Lessons  learned  from  work  programs  under  the  Committee's  ju- 
risdiction over  the  last  two  decades — the  Manpower  Development 
and  Training  Act;  the  Comprehensive  Emplo3rment  and  Training 
Act;  the  Work  Incentive  Program;  and  the  Job  Training  Partner- 
ship Act — have  reinforced  the  importance  of  coordinating  welfare 
work  programs  with  existing  education,  training,  and  employment 
systems. 

Many  witnesses  testifying  before  the  Committee  stressed  the  im- 
portance of  using  existmg  education  and  training  systems  to  the 
maximum  extent  possible.  The  Committee-reported  legislation, 
therefore,  promotes  coordination  of  welfare  work  programs  with 
the  Job  Training  Partnership  Act  in  order  to  avoid  (1)  the  duplica- 
tion of  existing  services  and  (2)  the  development  of  a  two-tier  em- 
ployment and  training  system  which  needlessly  stigmatizes  welfare 
families.  To  achieve  these  objectives,  the  Committee's  revised  title  I 
utilizes  existing  partnership  institutions  credited  by  JTPA  to  relat- 
ed activities.  Accordingly,  the  State  plan  for  delivering  services  to 
welfare  recipients  must  meet  the  approval  of  the  Governor's  JTPA 
coordinating  council.  In  addition,  the  planning  and  program  design 
for  delivering  education,  training  and  work  programs  must  include 
involvement  of  JTPA  business  and  local  government  representa- 
tives to  assure  that  participants  are  trained  for  jobs  that  are  likely 
to  be  avadlable  in  the  community.  Since  the  JTPA  service  delivery 
system  is  required  by  law  to  serve  welfare  recipients,  the  Commit- 
tee believes  that  their  involvement  in  planning  and  program 
design  for  the  Fair  Work  Opportunities  Program  is  appropriate. 

Transitional  employment 

Transitional  subsidized  employment  (for  wages)  is  limited  to  up 
to  6  months  with  an  option  to  extend  an  additional  6  months  after 
review  of  the  family  support  plan,  if  individuals  are  unable  to 
secure  unsubsidized  emplo5rment  after  participating  in  employ- 
ment, training,  or  education  services  for  at  least  six  months. 

The  legislation,  as  approved  by  the  Committee  on  Education  and 
Labor  and  by  the  Committee  on  Ways  and  Means,  provides  crucial 
investments  in  education,  training,  and  support  services  to  help 
adults  receiving  assistance  benefits  to  move  into  regular  employ- 
ment. However,  these  investments  will  not  yield  the  desired  results 
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if  jobs  at  decent  wages  are  not  available  in  the  communities  across 
the  country.  At  a  time  when  nearly  8  million  Americsuis  remain 
unemployed  and  another  5.5  million  adults  in  the  labor  force  are 
forced  to  work  part-time  because  they  cannot  find  full-time  jobs,  it 
is  not  enough  to  discuss  the  employment  needs  of  assistance  recipi- 
ents solely  in  terms  of  education,  training,  and  support  services.  If 
temporary  subsidized  emplo)anent  is  a  necessary  step  towards 
achieving  unsubsidized  employment  in  the  regular  economy,  then 
it  is  in  the  best  interest  of  the  Federal  Grovernment  and  society  as 
a  whole  to  continue  to  invest  in  those  individuals'  employment 
goals  and  eventual  escape  from  dependency. 

The  legislation  approved  by  this  Committee  authorizes  transi- 
tional employment  for  wages  as  an  integral  part  of  any  new  federal 
welfare  employment  initiatives.  The  transitionaJ  employment  must 
be  with  a  public  or  nonprofit  private  employer  for  a  period  not  to 
exceed  6  months  unless,  at  the  end  of  such  6-month  period,  addi- 
tional transitional  employment  is  determined  to  be  necessary  in  a 
review  and  modification  of  the  family  support  plan.  Only  after  an 
individual  has  had  an  opportunity  to  engage  in  appropriate  educa- 
tion, training,  or  work  activities  for  at  least  6  months  and  has  been 
unable  to  secure  unsubsidized  employment  can  that  individual  be 
placed  in  transitional  emplojonent. 

The  Conmiittee  does  not  intend  transitional  emplo)rment  to 
become  an  open-ended  strategy  for  providing  education,  employ- 
ment, and  training  services  to  welfare  recipients.  It  is  the  Commit- 
tee's intent  to  ensure  that  a  recipient  has  had  sufficient  time  to 
participate  in  education  and  training  programs  before  being  placed 
in  a  transitional  employment  assignment.  Only  a  minimum,  not  a 
maximum,  time  frame  has  been  established  for  participation  in  the 
Fair  Work  Opportunities  Program  before  a  welfare  recipient  can 
participate  in  transitional  employment.  The  Committee  expects 
that  participants  will  have  had  time  to  make  progress  in  the  educa- 
tion and  training  programs,  in  accordance  with  their  family  sup- 
port plan  prior  to  a  transitional  employment  placement. 

Work  experience  program 

Current  law  embodies  a  contradictory  approach  to  work  experi- 
ence programs  for  economically  disadvantaged  individuals.  Under 
the  Job  Training  Partnership  Act,  work  experience  activities  must 
be  closely  linked  to  training  and  limited  to  6  months.  Under  the 
Community  Work  Experience  Program  (CWEP)  as  authorized  in 
the  1981  Omnibus  Budget  Reconciliation  Act,  States  could  require 
ongoing  work  experience  assignments  for  its  AFDC  recipients  with- 
out any  meaningful  coordination  with  training  activities.  Partici- 
pants in  CWEP  assignments  work  off  their  welfare  grants  in  jobs 
with  public  or  private  nonprofit  agencies.  These  unlimited  "work- 
fare"  programs  generally  do  not  enhance  the  employability  of  par- 
ticipants and  often  appear  to  be  punitive  "make-work'  assign- 
ments. Furthermore,  there  is  considerable  potential  for  abuse  of 
mandatory  work  assignments  under  CWEP.  The  Committee  is  con- 
cerned about  reports  from  New  York,  Pennsylvania,  and  Mississip- 
pi that  regular  employees  are  being  replaced  with  uncompensated 
CWEP  participants. 
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This  Committee  recognizes  that  the  modified  CWEP  provisions  in 
Title  I  of  H.R.  1720,  as  reported  by  the  Ways  and  Means  Commit- 
tee, seek  to  improve  the  current  program  insofar  as  it  links  work 
experience  with  training,  provides  a  time  limitation  and  prohibits 
repeat  assignments.  However,  under  the  Ways  and  Means'  provi- 
sions, a  State  may  assign  a  participant  to  a  CWEP  activity  without 
giving  the  individual  an  opportunity  first  to  participate  in  other 
education  or  training  activities. 

The  amended  Title  I  of  H.R.  1720,  as  reported  by  the  Education 
and  Labor  Committee,  deletes  the  CWEP  authorization.  The  legis- 
lation, as  approved  by  this  Committee,  would  authorize  work  expe- 
rience programs  among  the  optional,  comprehensive  range  of  serv- 
ices offered  to  assist  participants  to  prepare  for  and  to  secure  em- 
ployment. States  may  provide  marketable  work  experience  and 
training  through  a  combination  of  work  experience  and  vocational 
training  or  educational  activities  as  part  of  a  planned  sequence  set 
forth  in  the  participant's  family  support  plan.  Work  experience 
programs  must  be  able  demonstrably  to  provide  marketable  skills 
to  individuals  with  no  previous  work  experience,  to  upgrade  exist- 
ing skills,  or  to  transform  obsolete  skills  into  marketable  skills.  A 
participant  in  a  work  experience  assignment  performs  unpaid  work 
experience  (which,  in  conjunction  with  training,  may  not  exceed  a 
maximum  of  30  hours  per  week)  for  a  period  not  exceeding  3 
months.  One  repeat  assignment  up  to  3  months  is  allowed  if  the 
following  conditions  are  met:  (1)  the  repeat  assignment  is  requested 
by  the  participant  and  such  request  is  reflected  in  a  modified 
family  support  plan;  or  (2)  such  repeat  assignment  would  lead  to 
regular  employment  in  an  on-the-job  training  position.  The  work 
experience  assignment  must  be  part  of  a  planned  sequence  of  work 
experience  and  vocational  training  or  educational  activities. 

The  Committee  allows  an  extension  for  only  one  additional  3- 
month  period.  No  further  extensions  are  permitted.  Furthermore, 
specific  requirements  are  provided  under  which  a  work  experience 
placement  can  be  extended  or  repeated.  Unless  those  requirements 
are  met,  a  work  experience  placement  cannot  be  extended.  The 
Committee  does  not  intend  work  experience  to  become  an  open- 
ended  strategy  to  provide  services  to  welfare  recipients. 

Performance  standards 

Under  the  Fair  Work  Opportunities  Program,  the  Secretary  of 
Labor,  on  the  basis  of  recommendations  received  from  an  advisory 
committee  and  the  Office  of  Technology  Assessment,  would  be  re- 
sponsible for  establishing  program  performance  standards.  These 
standards,  to  be  used  for  evaluating  program  success  and  determin- 
ing eligibility  for  incentive  grants  available  (under  section  432(bX2) 
of  the  revised  Title  IV-C)  under  this  Committee's  legislation,  are  to 
be  measured  in  terms  of  reasonably-expectable  outcomes  rather 
than  simply  levels  of  program  activity  or  participation.  The  use  of 
this  type  of  performance  measurement  is  intended  to  encourage 
States  to  recognize  appropriately  the  greater  difficulties  and  bar- 
riers to  self-sufficiency  facing  program  participants. 

Performance  standards  shall  take  into  account  job  placement 
rates,  job  retention,  reduced  levels  of  welfare  pajmients  under  the 
State  plan,  improved  educational  levels  of  participants,  and  the 
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extent  to  which  participants  are  able  to  obtain  jobs  providing 
health  benefits  or  child  care. 

In  the  development  of  any  performance  standard  which  takes 
into  account  improvements  in  educational  levels,  the  Ck)mmittee 
does  not  intend  this  standard  to  imply  any  authority  to  create  or 
develop  a  national  test  by  which  these  improvements  will  be  meas- 
ured. The  Committee  intends  that  the  prohibition  against  Federal 
control  of  education,  as  contained  in  section  145  of  the  Job  Train- 
ing Partnership  Act,  apply  to  the  education  programs  provided 
under  this  legislation.  Additionally,  the  Committee  expects  that  in 
the  development  of  performance  standards,  appropriate  recognition 
will  be  given  to  the  difficulties  that  might  occur  in  serving  individ- 
uals with  greater  barriers  to  employment.  Therefore,  the  Commit- 
tee encourages  the  Secretary  of  Labor  to  examine  the  feasibility  of 
implementing  a  performance  standard  system  which  weighs  per- 
formance outcomes  based  upon  the  severity  of  these  emplo3anent 
barriers. 

Guidelines  intended  to  permit  appropriate  variations  shall  be  in- 
cluded in  the  performance  standards,  in  order  to  allow  for  differing 
conditions,  including  unemployment  rates,  which  exist  in  the 
States.  The  Governors  of  the  States  will  be  required  to  vary  the 
standards,  in  accordance  with  these  guidelines,  to  the  extent  neces- 
sary to  allow  for  specific  economic,  geographic,  and  demographic 
factors;  the  characteristics  of  the  population  to  be  served;  and  the 
t3rpes  of  services  to  be  provided  in  their  State. 

For  the  purpose  of  developing  proposed  performance  standards 
which  meet  the  requirements  of  the  Fair  Work  Opportunities  Pro- 
gram the  Secretary  of  Labor  is  to  establish  an  advisory  committee 
composed  of  representatives  of  State  agencies  administering  wel- 
fare work  programs.  State  job  training  coordinating  councils,  labor 
organizations,  business  organizations,  education  agencies,  commu- 
nity-based organizations,  and  organizations  representating  eligible 
participants.  The  proposed  standards  developed  by  this  advisory 
committee  are  to  be  submitted  to  the  Office  of  Technology  Assess- 
ment (OTA),  for  a  period  not  exceeding  30  days,  for  review  and 
comment  prior  to  their  submission  to  the  Secretary.  The  comments 
of  the  OTA  on  the  proposed  standards  shall  be  included  in  the  doc- 
uments submitted  to  the  Secretary  by  the  advisory  committee. 

In  order  to  assist  in  the  development  of  the  performance  stand- 
ards, the  Secretary  may  collect  preliminary  program  information 
from  the  States,  and,  in  addition,  shall  have  access  to  information 
developed  through  initial  State  evaluations  authorized  under  this 
part.  Additionally,  the  5-percent  set-aside  available  to  the  Secre- 
tary for  technical  assistance  and  planning  grants  under  sections 
432(b)  (1)  and  (2)  may  be  used  by  the  States  to  help  them  meet  or 
exceed  performance  standards. 

Preliminary  guidelines  intended  to  facilitate  compliance  with  the 
performance  standards  shall  be  established  within  12  months  after 
enactment  of  the  Family  Welfare  Reform  Act  of  1987.  Final  per- 
formance standards  are  to  be  established,  prescribed,  and  published 
no  later  than  24  months  after  enactment  of  such  Act.  In  fulfilling 
performance  standards  requirements,  the  States  are  encouraged  to 
target  services  towards  those  individuals  hardest  to  place  in  unsub- 
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sidized  employment  on  the  basis  of  work  experience,  duration  of 
welfare  dependency,  and  educational  attainment. 

The  Secretary  snail  be  evaluating  each  State's  progress  towards 
meeting  the  performance  standards  at  the  completion  of  each  fiscal 
year  for  which  a  State  may  be  held  accountable.  If  a  State  fails  to 
meet  the  performance  standards,  the  Secretary  is  required  to  pro- 
vide the  State  with  the  technical  assistance  it  needs  in  order  to 
meet  the  standards.  After  this  assistance  is  provided,  the  State's 
compliance  shall  be  reviewed  agcdn  by  the  Secretary  within  a  6- 
month  period.  If  a  State  meets  or  exceeds  the  performance  stand- 
ards, thev  become  eligible  for  incentive  funds  available  under  sec- 
tion 432(bX2)  of  the  Fair  Work  Opportunities  Program  and  the 
amount  of  any  such  reward  shall  be  determined  by  the  Secretary  of 
Labor.  In  adc&tion,  States  which  receive  incentive  monies  (from  the 
5-percent  reserved  funds)  are  obligated  to  share  an  appropriate  por- 
tion of  that  incentive  bonus  with  local  service  providers  whose  per- 
formance was  responsible  for  such  award. 

The  Secretary  shall  periodically,  but  not  more  often  than  once 
every  three  years,  review  the  performance  standards.  Any  recom- 
mended changes  are  required  to  be  submitted  to  the  advisory  com- 
mittee and  the  Office  of  Technology  Assessment  for  their  review 
and  comment  before  any  revisions  of  the  standards  are  prescribed. 

The  CJommittee  believes  that  these  performance  standards,  which 
place  emphasis  on  program  outcomes  rather  than  progt'am  place- 
ments, represent  a  substantial  improvement  ov^r  provisions  in  the 
bill  as  reported  by  the  Ways  and  Means  Committee. 

Initial  State  evaluations 

The  Committee  recognizes  that  States  need  to  have  accurate  and 
usable  information  in  order  to  com^  with  the  purposes  of  the 
Fair  Work  Opportunities  Program.  Therefore,  the  Committee-re- 
ported legislation  provides  that  each  State  shall  be  allotted  a  one- 
time grant  of  $100,000  for  the  purpose  of  gathering  and  making 
available  to  the  Secretary  of  Labor  information  on  the  welfare  pop- 
ulation, labor  market  needs,  and  other  data  on  which  to  base  esti- 
mates of  future  demands  for  education,  tr£dning  and  work  services 
for  assistance  recipients,  as  well  as  to  conform  with  the  uniform  re- 
porting requirements  and  performance  standards  requirements  of 
the  Act.  It  is  the  responsibility  of  the  Governor-designated  State 
administering  agency  to  design  and  undertake  this  evaluation.  The 
State  agency  will  have  six  months  following  enactment  of  the  Act 
to  transmit  its  evaluation  to  the  Secretary  of  Labor.  The  Secretary 
in  turn  provides  the  data  to  the  advisory  committee  and  to  the 
Office  of  Technology  Assessment  for  preparation  of  performance 
standards.  Hie  Secretary  of  Labor  is  to  supply  the  States  with 
whatever  data  and  technical  assistance  is  necessary  in  order  for 
them  to  carry  out  the  evaluation  specified  in  this  Act.  The  intent  of 
this  provision  is  to  improve  the  efficiency  of  targeting  and  service 
allocation  under  this  program  and  to  be  a  source  of  baseline  data 
in  the  development  of  performance  standards. 

Labor  benefits  and  labor  protections 

The  benefits  and  labor  standards  provisions  of  the  Job  Training 
Partnership  Act  (sections  142  and  143)  are  made  available  to  all 
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programs  under  part  C  and  section  416,  £uid  to  any  work  programs 
under  the  Act. 

In  addition,  the  Ck)mmittee-reported  legislation  assures  that  no 
participant  can  be  required  to  accept  work  which  pays  less  than 
the  minimum  wage  and  further  established  a  program  of  supple- 
mentation assistance  for  one  year  after  a  recipient  leaves  welfare 
to  insure  that  a  reduction  in  the  level  of  income  (including  the 
value  of  health  benefits)  does  not  occur  as  a  result  of  taking  a  job. 

Nondiscrimination  provisions 

The  Committee-reported  legislation  establishes  grievance  proce- 
dures relating  to  allegations  of  discriminatory  treatment  under  any 
program  activity  or  work  assignment  under  the  Act.  The  Commit- 
tee has  consistently  acted  to  assure  equal  protection  for  partici- 
pants in  education  and  labor  programs.  The  provisions  of  section 
167  of  the  Job  Training  Partnership  Act  (relating  to  non-discrimi- 
nation) would  apply  to  compliants  in  program  activities  under  sec- 
tion 416  and  part  C  of  title  IV,  and  any  work  program  operated 
under  the  Social  Security  Act.  For  complaints  of  employment  dis- 
crimination, participants  of  any  work  program  under  such  Act 
would  be  afforded  the  same  rights  are  available  to  other  employees 
under  any  federal,  State,  or  local  law  prohibiting  discrimination  in 
employment. 

Demonstration  Programs 
early  childhood  development 

The  Committee  has  a  long  standing  commitment  to  quality  edu- 
cation programs,  whether  the  program  is  designed  to  address  the 
needs  of  preschool  age  children  or  adults  dislocated  from  longstand- 
ing employment  situations.  The  Committee-approved  legislation 
would  authorize  several  demonstration  programs  to  address  issues 
such  as  reducing  dropout  rates  and  providing  in-home  child  devel- 
opment programs  for  preschool  children  to  enhance  their  cognitive 
and  linguistic  ability. 

The  Committee  believes  that  the  design,  administration,  and  im- 
plementation of  such  programs  should  j5enefit  from  the  experience 
and  research  already  available,  or  be  jointly  operated  in  concert 
with  other  such  demonstration  programs.  For  this  reason,  the  Com- 
mittee intends  that  child  development  programs  shall  include  pa- 
rental involvement  and  shall  focus  on  the  improvement  or  acquisi- 
tion of  reading,  writing,  and  speaking  skills.  Such  involvement  im- 
proves the  skills  not  only  of  the  child,  but  of  the  parent  as  well. 

Further,  the  Committee  believes  that  programs  designed  to  ad- 
dress the  concern  of  dropout  youth  cannot  ignore  the  programs  al- 
ready operated  through  local  educational  agencies  and  community 
based  organizations.  Such  programs  should  not  only  address  the 
problems  of  youth  once  they  have  dropped  out,  but  also  the  issue  of 
dropout  prevention. 

Supported  work  in  the  private  sector 

The  Committee-reported  legislation  authorizes  the  Secretary  of 
Labor  to  provide  financial  assistance  for  demonstration  projects  to 
test  the  effectiveness  of  utilizing  a  performance-based  contracting 
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method  of  having  private  orgsmizations  operate  supported  work 
programs  to  place  participants  in  full-time  positions  in  the  private 
sector. 

For  example,  private  organizations  could  enter  into  performance- 
based  contracts  with  the  appropriate  State  agency  to  operate  sup- 
ported work  programs  which  would  place  a  specified  number  of 
AFDC  recipients  in  permanent  unsubsidized  private  sector  jobs 
during  a  given  time  period.  The  Federal  subsidy  would  not  exceed  9 
months.  The  program  operator  would  carry  out  the  project  under  a 
performance-based  contract,  but  the  operator  would  not  receive  any 
portion  of  its  fee,  until  the  individual  has  been  hired  by  the  private 
company  and  has  remained  there  for  30  days  after  the  supported 
work  component  is  completed.  The  total  fee  would  not  be  paid  until 
the  individual  has  remained  in  the  job  for  90  days.  The  program 
operator  would  pay  at  least  the  minimum  wage  and  fringe  benefits 
during  the  supported  work  period.  This  wage  could  be  paid  by  the 
program  operator  from  grant  diversion  monies.  At  the  end  of  the 
supported  work  period,  the  worker  would  become  an  unsubsidized 
worker.  The  program  operator  would  remain  available  to  resolve 
any  problems  which  might  develop  for  a  period  specified  in  the  con- 
tract with  the  State  agency. 

Community  development  corporations 

The  Committee  has  authorized  a  job  creation  demonstration  pro- 
gram using  nonprofit  community  development  corporations  (CDCs). 
Under  this  demonstration  program,  funds  made  available  from  the 
5-percent  set-aside  for  the  Secretary's  discretionary  funding  may  be 
used  by  CDCs  for  venture  capital  to  create  jobs  and  business  oppor- 
tunities for  individuals  eligible  under  this  Act.  The  Committee  will 
expect  the  Secretary  to  make  available  to  the  State  information  on 
the  Community  Economic  Development  program  operated  by  the 
Office  of  Community  Services  (OCS)  in  the  Department  of  Health 
and  Human  Services  and  to  work  with  the  States  to  promote  joint 
projects  with  OCS.  The  term  "community  development  corpora- 
tion" refers  to  any  nonprofit  organization  defined  under  section 
681(aX2XA)  of  the  Community  Services  Block  Grant  Act, 

Community-based  organizations 

The  Committee  has  noted  the  development  of  numerous  local 
comprehensive  Family  Support  Programs  by  community  action 
agencies  in  several  states  including  Project  Uplift  in  Baltimore,  the 
Bridge  program  in  Lafayette,  Georgia,  and  others.  The  demonstra- 
tions are  intended  to  provide  and  evaluate  models  of  such  compre- 
hensive family  service  programs  in  conjimction  with  state  welfare 
departments  and  community  action  agencies  and  other  community- 
based  organizations. 

Child  Care  Provisions 

The  General  Accounting  Office's  report  on  work  and  welfare, 
issued  in  January  1987,  noted  that  about  60  percent  of  the  AFDC 
work  program  respondents  were  unable  to  participate  due  to  lack 
of  adequate  child  care.  Reports  from  California's  GAIN  Program 
and  Massachusetts'  ET  Program  illustrate  the  fact  that  quality 
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child  care  is  a  necessary  ingredient  to  successful  transition  from 
welfare  to  work  programs. 

H.R.  1720  recognizes  that  quality  child  care  must  be  available  if 
parents  with  children  are  to  participate  in  work  and  training  pro- 
grams. To  help  assure  that  child  care  resources  are  available  for 
program  participants,  this  Ck)mmittee's  revised  title  I  requires  an 
assessment  of  existing  child  care  resources  and  of  their  ability  to 
meet  the  increased  demand  that  will  result  from  the  enactment  of 
this  legislation.  The  assessment  is  to  be  conducted  prior  to,  or  in 
conjunction  with,  the  expenditure  of  child  care  funds  in  order  that 
states  have  realistic  information  not  only  about  the  child  care  re- 
sources available,  but  also  how  much  they  cost  and  where  short- 
ages exist.  To  the  extent  that  such  information  is  available  prior  to 
implementation  of  a  work  and  training  program,  states  wUl  have 
an  enhanced  ability  to  develop  additional  child  care  resources  that 
will  enable  greater  numbers  of  parents  with  children  to  partici- 
pate. 

PARTICIPATION  OF  PARENTS  WITH  CHILDREN 

This  proposed  legislation  authorizes  states  to  permit  and  encour- 
age the  participation  of  mothers  with  children  between  the  ages  of 
1  and  3  if  adequate  child  care  is  available.  Testimony  before  the 
Committee  indicated  that  many  mothers  with  young  children  are 
eager  to  participate  in  work  and  training  programs  £md  volunteer 
to  do  so  when  child  care  is  available.  Mandatory  participation  re- 
quirements are  not  necessary  to  bring  about  an  increased  desire  to 
participate  by  parents  of  young  children.  But  a  significant  concern 
is  the  enormous  shortage  of  infant  care  which  makes  mandatory 
participation  difficult  to  implement.  Because  quality  infant  care  is 
expensive,  the  $200  a  month  limitation  on  the  rate  of  reimburse- 
ment for  child  care  to  this  age  group  under  title  II  of  H.R.  1720, 
while  an  improvement  over  existing  law,  could  have  the  unintend- 
ed result  of  forcing  mothers  to  leave  infants  in  substandard  care. 

The  two  major  state  welfare  efforts,  California's  Greater  Avenues 
for  Independence  (GAIN)  Program  and  Massachusetts'  Employ- 
ment and  Training  (ET)  Choices  Program,  recognize  the  impor- 
tance of  offering  child  care  to  school-age  children  and  young  adoles- 
cents. The  bill  similarly  extends  the  guarantee  of  child  care  to  par- 
ents of  unattended  children  up  to  age  15  when  it  is  needed  in  order 
for  the  parent  to  participate  in  work  and  training  programs.  Care 
is  to  be  limited  to  such  times  as  the  parent  is  participating  in  work 
and  training  programs  and  the  child  is  not  in  school  or  otherwise 
receiving  care.  The  care  also  must  be  appropriate  to  the  age  and 
needs  of  the  child. 

The  Committee  is  aware  that  children  in  this  age  group  may  al- 
ready be  involved  in  supervised  after-school  activities  or  that  a 
parent  may  determine  that  supervised  care  is  not  a  prerequisite  to 
participating  in  a  work  and  training  program.  In  such  cases,  the 
parent  retains  the  option  of  not  seeking  child  care  services.  While 
parents  are  not  required  to  avail  themselves  of  child  care  services, 
it  is  important  that  they  be  provided  when  needed.  Young  school- 
age  children  should  not  be  left  to  face  empty  houses  or  to  hang  out 
on  unsafe  streets. 
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Early  adolescence  is  also  an  important  time  in  the  development 
of  children.  After-school  experiences  not  only  provide  a  safe,  super- 
vised environment  for  young  adolescents,  but  sdso  help  to  build 
basic  skills  and  offer  positive  peer  and  adult  relationsWps.  Effec- 
tive programs  can  help  reduce  the  drop-out  rate  and  reduce  juve- 
nile delinquency  as  well  as  impact  the  future  employability  of 
these  youth.  If  these  programs  are  not  available  for  those  who  need 
them,  future  alternatives  for  such  children  could  include  dropping 
out  of  school,  or  succumbing  to  drugs  and  other  illegal  activities. 

While  the  Committee  amendments  prohibit  mandatory  participa- 
tion of  parents  unless  appropriate  child  care  is  guaranteed,  they 
also  contain  several  provisions  intended  to  expand  the  availability 
of  quality  child  care  so  that  more  parents  will  be  able  to  particiate 
in  work  and  training  programs.  First,  the  bill  authorizes  $150  mil- 
lion for  child  care  under  Title  IV-C,  which  may  be  used  to  increase 
the  supply  of  both  center-based  and  family  day  care  providers  and 
to  provide  the  training  that  is  crucial  to  ensure  an  adequate  supply 
of  competent  staff.  Specialized  training  in  child  development  and 
early  education  has  repeatedly  been  shown  to  affect  children's 
social  and  cognitive  gains  in  early  childhood  programs.  Properly 
trained  staff  have  skills  which  enable  them  to  hold  the  attention  of 
groups  of  children  with  different  abilities  and  interests,  to  promote 
positive  social  interaction,  and  to  provide  special  attention  to  each 
child.  Training  must  be  an  on-going  activity  to  meet  the  demands 
of  new  child  care  providers  coming  into  the  field  and  to  keep  exist- 
ing providers  current  with  new  early  childhood  developments  as 
well  as  with  health  and  safety  concerns.  To  maximize  resources  for 
early  childhood  care,  and  to  take  advantage  of  existing  high  quality 
early  childhood  development  programs,  states  are  encouraged  to  co- 
ordinate child  care  services  with  Chapter  1,  Head  Start  and  other 
preschool  so  that  these  programs  may  provide  full  day  and  full 
year  services  to  participating  families. 

Orientation 

To  further  improve  the  ability  of  parents  to  find  quality  child 
care,  the  orientation  provisions  of  H.R.  1720  are  revised  to  ensure 
that  adequate  child  care  information  is  provided  by  a  representa- 
tive of  a  resource  and  referral  program  or  a  person  familiar  with 
child  care.  A  properly  conducted  child  care  orientation  session  will 
help  parents  understand  their  child  care  options,  how  to  look  for 
and  recognize  quality  child  care,  and  what  care  is  available  in  their 
communities.  This  would  improve  the  chances  that  parents  will  re- 
ceive the  help  they  need  to  make  an  appropriate  child  care  choice. 
The  revised  legislative  language  further  provides  that  parents  shall 
be  assisted  in  finding  appropriate  child  care  that  meets  the  stand- 
ards specified  in  Title  11  and  that  provides  a  save,  healthy  and  sup- 
portive environment  including  at  a  minimum:  (1)  unlimited  paren- 
tal access;  (2)  posting  in  clear  public  view  the  appropriate  tele- 
phone number  for  filing  any  complaint  regarding  chief  care  qual- 
ity, and  health  or  safety  violations;  and  (3)  compliance  with  all 
local  health  and  fire  and  safety  standards. 
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Standards 

Title  II  of  H.R.  1720  requires  that  child  care  providers  must  meet 
applicable  standards  of  state  and  local  law  or  standards  established 
by  the  state  which,  at  a  minimum,  ensure  basic  health  and  safety 
protection.  To  help  protect  against  the  possibility  of  standards 
(which  exceed  the  minimum)  being  relaxed  for  the  purposes  of  this 
Act,  the  proposed  legislation  prohibits  states  from  lowering  stand- 
ards in  place  on  the  date  of  enactment  of  H.R.  1720.  The  Commit- 
tee does  recognize  that  most  states  review  their  licensing  require- 
ments on  a  periodic  basis.  It  is  the  Committee's  intent  that  states 
have  the  flexibility  to  alter  standards  based  on  changes  in  current 
practice  in  childhood  development,  health  and  safety  procedures,  or 
other  factors  affecting  the  quality  of  care. 

Reporting  requirements  regarding  child  care 

The  Secretary  of  Health  and  Human  Services  is  required  in  es- 
tablishing uniform  reporting  requirements,  to  include  information 
on  the  child  care  cost  for  participating  families,  the  type  of  care 
provided,  and  the  number  of  children  in  each  age  group. 

Congressional  Budget  Office  Estimate 

In  compliance  with  clause  2GX3XC)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  estimate  prepared  by  the  Congres- 
sional Budget  Office  pursuant  to  section  403  of  the  Congressional 
Budget  Act  of  1974,  submitted  prior  to  the  filing  of  this  report,  is 
set  forth  as  follows: 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  August  4,  1987. 

Hon.  Augustus  F.  Hawkins, 

Chairman,  Committee  on  Education  and  Labor,  t/.S.  House  of  Rep- 
resentatives, Washington,  DC 
Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared this  cost  estimate  for  amendments  to  H.R.  1730,  the  Family 
Welfare  Reform  Act  of  1987,  as  ordered  reported  by  the  House 
Committee  on  Education  and  Labor  on  July  15,  1987.  H.R.  1720  was 
ordered  reported  by  the  House  Committee  on  Ways  and  Means  on 
June  10,  1987. 

This  estimate  provides  the  spending  impacts  of  the  Committee  on 
Education  and  Labor  amendments  to  Title  I  of  H.R.  1720.  The  table 
below  shows  the  original  estimate  of  H.R.  1720*s  impact  on  spend- 
ing, the  Committee  on  Education  and  Labor  changes  to  spending, 
and  the  resulting  estimated  spending  totals  for  the  bill  as  amend- 
ed. 

TABLE  l.-ESTIMATED  COST  TO  THE  FEDERAL  GOVERNMENT-ALL  TITLES  OF  H.R.  1720 

[By  fiscal  year,  in  miUioRS  of  doHan] 


1988       1989       1990       1991  1992 


Ways  and  Means  bill:  Budget  authority/estimated: 

Authorization  level   225      521    1.208    1,593  1,775 

Estimated  outlays    192      520    1,214    1,599  1,780 
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TABLE  l.-ESTIMATED  COST  TO  THE  FEDERAL  GOVERNMENT-ALL  TITLES  OF  H.R.  1720-Continued 

[By  fiscal  year,  in  millions  of  dollars] 


1988 

1989 

1990 

1991 

1992 

Education  and  Labor  Amendments:  Budget  autliority/estimated: 

Authorization  level  

645 

656 

649 

700 

746 

Estimated  outlays  

515 

652 

710 

696 

742 

Total  spending:  Budget  auttiority/estimated: 

Authorization  level  

„    ,  870 

1.177 

1,857 

2.293 

2.521 

Estimated  outlays  

  717 

1.172 

1.924 

2.295 

2.522 

The  Education  and  Labor  Committee  amendments  deal  only  with 
Title  I  of  the  bill,  which  would  provide  for  work,  education,  and 
training  for  receipients  of  Aid  to  Families  with  Dependent  Children 
(AFDC).  The  amendments  would  make  numerous  changes  in  Title 
I.  Only  those  which  would  affect  estimated  costs  are  noted  here. 
The  amendments  would  add  a  new  authorization  in  Title  IV-C  of 
the  Social  Security  Act,  modfving  the  Work  Incentive  Program 
(WIN).  The  authorization  would  provide  $650  million  in  fiscal  year 
1988  and  such  sums  thereafter.  Of  this  amount,  $150  million  would 
be  for  child  care-to  assess  resources,  train  personnel,  establish  and 
renovate  child  care  centers,  and  reimburse  child  care  expenses  of 
work  program  participants  and  recipients  who  would  leave  AFDC 
with  jobs.  In  fiscal  years  1988  and  1989,  5  percent  of  the  appropria- 
tion would  be  for  planning  grants,  technical  assistance,  and  demon- 
stration projects.  States  would  have  to  provide  funds  equal  to  cer- 
tain percen^es  of  funds  appropriated  for  the  $650  million  authori- 
zation. Specifically,  on  any  share  equal  to  the  1986  WIN  appropria- 
tion ($234  million),  states  would  have  to  provide  10  percent  of 
funds;  on  spending  on  education,  training,  child  care,  and  support- 
ive services  above  the  1986  WIN  level,  20  percent;  and  on  remain- 
ing spending,  30  percent. 

The  open-ended  entitlement  under  the  IV-A  (AFDC)  program 
with  a  federal  match  rate  of  65  percent  and  a  state  match  rate  of 
35  percent  on  work  program  expenses  and  50  percent  each  on  ad- 
ministrative expenses  would  continue  as  in  the  Ways  and  Means 
bill.  However,  the  maintenance  of  effort  provisions  that  would  re- 
quire states  to  continue  spending  at  current  levels  was  removed  by 
the  Education  and  Labor  amendments. 

The  amendments  would  provide  generally  for  the  same  types  of 
allowable  services  as  in  the  Ways  and  Means  bill,  except  that  Com- 
munity Work  Experience  Programs  (workfare)  would  be  precluded. 
However,  Work  Experience  Programs,  involving  unpaid  work  expe- 
rience in  conjunction  with  training,  could  be  sued  for  at  least  three 
months  per  participant  and  in  some  cases  for  as  long  as  six 
months.  In  addition,  the  same  general  priorities  among  partici- 
pants that  are  in  the  Ways  and  Means  bill  would  remain  in  the 
amended  version. 

Basis  of  Estimate 

The  spending  change  from  the  Education  and  Labor  amendments 
shown  in  Table  I  reflects  two  modifications  from  the  original  bill: 
the  addition  of  the  IV-C  authorization  and  a  reduction  in  IV-A  en- 
titlement spending.  The  stated  authorization  of  $650  million  in 
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1988  was  inflated  in  the  outyears  by  CBO's  projections  of  the  GNP 
deflator  for  state  and  local  purchases.  Outlays  were  estimated  as- 
suming that  90  percent  of  a  year's  authorization  would  spend  in 
year  1  and  10  percent  in  year  2.  To  account  for  some  startup 
delays,  however,  the  first  year's  authorization  was  assumed  to 
spend  only  80  percent  in  year  1,  10  percent  in  year  2,  and  10  per- 
cent in  year  3.  Both  the  spendout  rates  and  the  inflation  index  are 
consistent  with  those  used  in  estimates  of  the  WIN  program.  Based 
on  CBO's  estimate,  the  authorization  would  rise  from  $650  million 
in  fiscal  year  1988  to  $791  million  in  fiscal  year  1992.  Estimated 
outlays  would  rise  from  $520  million  to  $787  million  in  fiscal  years 
1988  and  1992,  respectively. 

Costs  of  the  open-ended  entitlement  in  the  IV-A  program  would 
decline  from  the  Ways  and  Means  bill  because  of  the  removal  of 
the  maintenance  of  effort  language.  The  Ways  and  Means  bill  re- 
duced the  state  match  rate  on  work  program  expenses  from  50  per- 
cent to  35  percent  and  CBO's  estimate  assumed  that  all  resulting 
state  savings  would  be  put  back  into  work  programs.  Without  the 
maintenance  of  effort  language,  states  could  choose  to  retain  all  of 
the  savings  from  the  reduced  state  match,  put  all  of  the  savings 
back  into  the  work  programs,  or  do  something  in  between.  CBO's 
estimate  of  the  Education  and  Labor  amendments  assumed  that 
one-half  of  state  savings  would  be  put  back  into  work  programs. 
Thus  the  costs  of  the  entitlement,  and  the  numbers  of  work  pro- 
gram participants  under  the  entitlement,  would  be  reduced  from 
the  Ways  and  Means  bill.  Entitlement  spending— in  the  AFDC, 
Medicaid,  and  Food  Stamp  programs — is  estimated  to  be  $5  million 
lower  in  1988  find  $45  million  lower  in  1992  as  a  result  of  the  Edu- 
cation and  Labor  amendments.^ 

This  cost  estimate  follows  CBO  procedures  in  the  treatment  of 
authorized  progrsuns.  The  estimate  assumes,  first,  that  the  authori- 
zation would  be  fully  appropriated.  Second,  effects  of  the  authoriza- 
tion on  entitlement  programs  are  not  accounted  for  because  CBO's 
estimate  for  budget  control  purposes  do  not  normally  count  poten- 
tial secondary  budget  effects  on  entitlement  programs  from 
changes  in  authorizations  or  appropriations  of  discretionary  pro- 
grams. For  example,  the  reductions  in  welfare  spending  as  a  result 
of  the  authorized  spending  on  work  and  training  programs  are  ig- 
nored, as  are  any  effects  of  the  authorized  spending  on  the  open- 
ended  entitlement  in  the  IV-A  program.  In  order  to  permit  com- 
parisons of  cost  projections  for  the  original  Ways  and  Means  bill 
and  the  Education  and  Labor  amendments  and  between  the 
amended  bill  and  CBO's  baseline  spending  estimates,  however,  the 
next  section  provides  cost  projections  showing  multiple  interactions 
between  the  IV-C  authorization  and  entitlement  spending. 

Effects  ofH.R,  1720  as  amended  by  the  Education  and  Labor  Com- 
mittee 

Four  m^or  interactions  were  considered  in  the  following  esti- 
mates of  effects.  First,  federal  outlays  stemming  from  the  authori- 
zation were  reduced  by  spending  for  WIN,  which  is  included  in 


Technically,  the  Food  Stamp  program  is  authorized  and  is  not  an  entitlement. 
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CBO's  baseline.  Thus,  the  effects  of  the  work  program  were  esti- 
mated to  be  over  and  above  those  currently  takmg  place  under  the 
WIN  program.  Second,  outlays  were  further  reduced  by  a  portion 
of  current  spending  on  AFDC  (IV-A)  work  programs.  Part  of  the 
authorization  would  merely  substitute  for  current  spending,  lead- 
ing to  no  outlay  increase  and  no  increase  in  participation  in  work 
programs.  The  authorization  would  not  substitute  for  all  current 
spending  because  some  states  with  large  work  programs  would  re- 
ceive an  allocation  from  the  authorization  that  would  be  smaller 
than  their  current  spending.  CBO  estimated  that  75  percent  of  cur- 
rent federal  spending  under  the  IV-A  program  would  be  funded 
under  the  authorization,  based  on  data  for  California  and  Massa- 
chusetts. (For  total  current  spending  on  work  programs,  some  of 
which  is  state-only  money,  CBO  estimated  that  about  55  percent 
would  be  funded  under  the  authorization.)  As  a  result  of  these  two 
changes,  federal  costs  of  the  work  program  under  the  Education 
and  Labor  amendments  would  be  only  60  percent  to  70  percent  of 
costs  imderlying  the  estimate  in  Table  1. 

A  third  adjustment  was  made  to  allow  for  savings  in  welfare  pro- 
grams— AFDC,  Medicaid,  and  Food  Stamps — from  the  additional 
outlays  on  work  programs  from  the  authorization  Qess  the  offsets 
just  discussed  as  well  as  deductions  for  the  child  care  authoriza- 
tion, spending  on  planning  grants  and  demonstrations,  and  spend- 
ing on  employment  plans  and  client-agency  agreements).  This  ad- 
justment makes  the  treatment  of  the  authorization  and  the  entitle- 
ment spending  consistent  in  that  both  would  then  show  identical 
welfare  savings  for  each  new  dollar  spent  on  work  programs. 

Finally,  the  open-ended  entitlement  under  the  IV-A  program 
was  reestimated  to  allow  for  some  spending — for  example,  on  child 
care  and  on  employment  plans  and  agreements  between  the  wel- 
fare office  and  AFDC  recipients — that  would  now  take  place  under 
the  rV-C  authorization. 

Table  2  shows  the  estimated  effects  of  the  original  Ways  and 
Means  work  program,  the  Education  and  Labor  amended  work  pro- 
gram, and  the  differences  between  the  two.  The  estimated  effects 
on  Federal  outlays  of  the  Ways  and  Means  work  program  are  equal 
to  CBO's  official  estimate  of  Federal  costs  of  the  work  program,  al- 
though this  is  not  true  for  the  Education  and  Labor  amendments, 
as  discussed  above. 

TABLE  2.-ESTIMATED  EFFECTS  OF  H.R.  1720  WORK  PROGRAMS-FEDERAL  OUTLAYS 

[By  Fiscal  year,  in  milliofls  of  dollars] 

1988      1989      1990      1991  1992 


Ways  and  Means  Bill: 

Work  program  costs   16  105  310  350  370 

Welfare  savings   -i  -8  -35  -80  -115 

Net  costs   15  97  275  270  225 


Education  and  Laiior  Amendments: 

Work  program  costs   330      525      750      730  770 

Welfare  savings   -i     -15     -70    -135  -185 


Net  costs  ^   329      510      680      595  585 
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TABLE  2.— ESTIMATED  EFFECTS  OF  H.R.  1720  WORK  PROGRAMS— FEDERAL  OUTLAYS— Continued 


[By  fiscal  year,  in  millions  of  doltars] 


1988 

1989 

1990 

1991 

1992 

UIIICICIIVC. 

HCV 

din 

inn 

\  I 

7 

—  03 

sit 

— 1\) 

314 

413 

405 

325 

330 

nXlV^mS  lamlllcS  \VJ  IkmH  jcdl,  III  UMUodllUo/ 

UlMtM    MMj4    UmMHA  Dill 

Ways  ana  Means  Dili: 

Number  of  additional  participants  in  work  programs '  

— •• 

5 

35 

100 

110 

115 

Cumulative  numtwr  of  families  off  of  AFDC  as  a 

result 

of 

work 

(*) 

2 

5 

15 

25 

Education  and  Labor  Amendments: 

Number  of  additional  participants  in  work  programs  ^  

5 

90 

180 

150 

150 

Cumulative  number  of  families  off  of  AFDC  as  a 

result 

of 

work 

programs  *  

(») 

3 

15 

30 

40 

Difference: 

Number  of  additional  participants  in  work  programs  ^  

(») 

55 

80 

40 

35 

Cumulative  number  of  families  off  of  AFDC  as  a 

result 

of 

work 

programs  *  

(») 

1 

10 

15 

15 

>  Less  than  $500,000. 

'  These  are  additional  work  program  participants  and  additional  families  off  of  AFDC  as  a  resuH  of  the  bill's  vrark  programs,  and  are  additions  to 
current  law  levels. 
*  Less  than  500  families. 


As  shown  in  the  table,  the  Education  and  Labor  amendments 
would  add  an  estimated  $314  million  in  1988  and  $400  million  in 
1992  to  the  costs  of  work  programs  in  the  Ways  and  Means  bill.  As 
a  result,  there  would  be  from  35,000  to  80,000  more  participants  in 
work  programs  each  year  after  1988  and  15,000  more  families  off  of 
AFDC  by  1992.  Welfare  savings  would  be  higher  by  $7  million  in 
1989  and  by  $70  million  in  1992.  The  basis  of  these  estimates  is  dis- 
cussed in  the  CBO  cost  estimate  of  the  Ways  and  Means  reported 
bill. 

These  effects  on  federal  costs  and  savings  of  the  Education  and 
Labor  amendments  may  be  overstated  for  several  reasons.  Title  II 
of  the  Ways  and  Means  bill  would  mandate  six  months  of  reim- 
bursable child  care  for  those  families  who  left  AFDC  with  jobs. 
Some  of  the  costs  of  this  provision  could  be  covered  under  the  $150 
million  of  the  IV-C  authorization  earmarked  for  child  care,  but  it 
is  not  possible  to  know  how  states  might  choose  to  allocate  these 
child  care  funds.  Second,  this  estimate  was  done  as  if  the  IV-A  en- 
titlement spending  were  independent  of  the  amounts  authorized.  In 
reality,  states  would  probably  reduce  their  spending  under  the  enti- 
tlement as  a  result  of  their  allocations  under  the  IV-C  authoriza- 
tion. Finally,  some  states  who  are  currently  spending  little  on 
AFDC  work  programs  might  choose  not  to  match  their  full  alloca- 
tion under  the  authorization,  which  would  be  considerably  higher 
than  their  current  WIN  allocation. 

State  Costs 

The  Education  and  Labor  amendment  would  reduce  work  pro- 
gram costs  of  state  an  local  governments,  and  lower  their  overall 
costs  from  H.R.  1720.  The  reduced  costs  would  result  in  part  from 
the  substitution  of  federal  spending  for  current  state  and  local 
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spending  on  work  programs.  In  addition,  states  and  localities  would 
share  in  the  increased  welfare  savings  in  AFDC  and  Medicaid  from 
the  amendments. 


TABLE  3.  ESTIMATED  COST  TO  STATE  AND  LOCAL  GOVERNMENTS-ALL  TITLES  OF  H.R.  1720 

[By  fiscal  year,  in  miDions  of  dollars] 


1988 

1989 

1990 

1991 

1992 

Ways  and  Means  Bill  

  141 

201 

345 

371 

272 

Education  and  Labor  Amendments  

  -68 

-34 

-78 

-126 

-136 

Total  cost  

  73 

167 

267 

245 

136 

If  you  wish  further  details  on  this  estimate,  please  call  me  or 
have  your  staff  contact  Janice  Peskin  (226-2820). 
With  best  wishes, 
Sincerely, 

Edward  M.  Gramuch, 

Acting  Director. 

Committee  Estimate 

With  reference  to  the  statement  required  by  clause  7(aXl)  of  Rule 
Xni  of  the  Rules  of  the  House  of  Representatives,  the  Conmiittee 
accepts  the  estimate  prepared  by  the  Congressional  Budget  Office. 

Inflationary  Impact  Statement 

Pursuant  to  clause  2flX4)  of  Rule  XI  of  the  Rules  of  the  House  of 
Representatives,  it  is  the  Committee's  estimate  that  the  enactment 
of  this  legislation  will  have  no  inflationary  impact  on  prices  and 
costs  in  the  operation  of  the  national  economy. 

Committee  Findings 

With  reference  to  clause  2aX2XA)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  the  Committee  held  three  legislative  and 
oversight  hearings  in  the  lOOth  Congress  as  described  under  "Com- 
mittee Action"  which  contributed  to  the  consideration  of  this  legis- 
lation. 

Statement  Regarding  Oversight  Reports  From  the  Commtitee 
on  grovernment  operations 

In  compliance  with  clause  2flX3XD)  of  Rule  XI  of  the  Rules  of  the 
House  of  Representatives,  no  findings  or  recommedations  of  the 
Committee  on  Government  Operations  were  submitted  to  the  Com- 
mittee with  reference  to  the  subject  matter  specifically  addressed 
by  this  legislation. 
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Section-by-Section  Analysis  of  Title  I  of  H.R.  1720  as  Reported 
BY  Committee  on  Education  and  Labor 

TITLE  I— FAIR  WORK  OPPORTUNITIES  PROGRAM 

Sec.  3201.  Establishment  of  Fair  Work  Opportunities  Program 

This  section  amends  section  402(aX19)  of  the  Social  Security  Act 
to  require  States  to  have  in  effect  and  to  operate  a  Fair  Work  Op- 
portunities Program  approved  by  the  Secretary  of  Labor  as  Meet- 
ing all  of  the  requirements  of  section  416  and  of  part  C  of  this  title. 

Subsection  (b)  amends  part  A  of  title  IV  of  the  Social  Security 
Act  to  add  a  new  section  as  follows: 

Sec.  416.  Fair  Work  Opportunities  Program 

Subsections  (a)  and  (b)  of  this  section  set  forth  the  purpose  of  the 
Fair  Work  Opportunities  Program  and  require  each  State  to  par- 
ticipate. 

Subsection  (c)  sets  forth  participation  requirements,  and  provides 
that  the  State  shall  actively  encourage  "voluntary  participants" 
(defined  as  those  who  are  exempt  from  participation)  to  participate 
in  the  program,  and  assure  the  Secretary  of  Labor  that  it  is  doing 
so.  Those  exempt  from  "mandatory  participation"  are  set  forth  in 
paragraph  (3)  as  follows:  a  person  who  is  ill,  incapacitated,  or  60 
years  of  age  or  over;  a  person  who  is  needed  in  the  home  because  of 
the  illness  or  incapacity  of  another  family  member;  a  child  under 
16;  a  person  working  at  least  20  hours  per  week;  a  pregnant 
woman;  and  a  person  who  resides  in  an  area  of  the  State  where  the 
program  is  not  offered. 

Parents  whose  youngest  child  has  attained  1  year  of  age  but  not 
3  years  of  age  could  not  be  required  to  participate,  but  would  be 
encourged  to  voluntarily  participate  in  the  program  if  appropriate 
day  care  is  provided  and  participation  is  part-time. 

Parents  of  children  3  to  6  years  of  age  may  not  be  required  to 
participate  in  work  find  training  programs  unless  their  children 
are  provided  with  appropriate  day  care  and  the  parent's  participa- 
tion in  work  or  training  is  part-time.  Parents  of  children  6  to  14 
years  old,  inclusive,  could  be  required  to  participate  full-time  if 
care  is  available  while  such  children  are  not  in  school  or  otherwise 
cared  for. 

Paragraph  (4)  provides  that  if  the  parent  or  other  caretaker,  rela- 
tive, or  any  dependent  child  in  the  family  attends  a  school,  an  ac- 
credited post-secondary  institution,  or  a  course  of  vocation^  or 
technical  training  which  can  reasonably  be  expected  to  lead  to  em- 
ployment, such  attendance  shall  constitute  satisfactory  participa- 
tion in  the  education  or  training  component  of  the  program  so  long 
as  it  continues,  and  the  Family  Support  Plan  shall  so  indicate. 
"Appropriate  day  care"  is  defined  in  paragraph  (5). 

Subsection  (d)  requires  that  special  efforts  shall  be  taken  by  the 
State  to  make  the  most  effective  use  of  its  available  resources  to 
develop  and  provide  needed  services  to  certain  groups  most  at  risk 
of  long-term  dependency  as  set  forth  in  subparagraphs  (1)  through 
(5). 
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Subsection  (e)  requires  that  first  consideration  shall  be  given  to 
those  (whether  mandatory  or  voluntary  participants)  who  actively 
seek  to  participate  in  program  activities. 

Subsection  (f)  requires  the  State  to  provide  each  applicant  for 
family  support  supplements  full  informaton  (verbally  and  in  writ- 
ing) about  the  opportunities  offered  by  the  Fair  Work  Opportuni- 
ties Program  under  part  C  and  the  rights,  responsibilities,  and  obli- 
gations of  the  participants  in  the  program,  and  obligations  of  the 
State  agency  to  provide  necessary  supportive  services  (including 
child  care),  description  of  transitional  child  services,  and  health 
coverage  transitional  options.  It  also  sets  forth  requirements  re- 
garding detailed  information  to  be  provided  to  participants  about 
quality  child  care  services. 

Subsection  (g)  estabishes  a  job  search  component  that  an  appli- 
cant for  family  support  supplements  may  be  required  to  participate 
in,  or  may  be  assisted  with,  after  his  or  her  initial  assessment,  edu- 
cation or  training,  and  at  other  appropriate  times  as  may  be  set 
forth  in  the  agency/client  agreement. 

Subsection  (h)  sets  forth  the  sanctions  if  a  participant  fails  with- 
out good  cause  to  comply  with  any  requirement  impose  with  re- 
spect to  his  or  her  p£ui;icipation  in  the  program. 

Subsection  (i)  permits  the  State  to  institute  a  work  supplementa- 
tion program  (as  further  described  in  this  subsection)  and  provides 
that  any  State  may  reserve  the  sums  which  would  otherwise  be 
payable  as  family  support  supplements  for  the  purpose  of  providing 
and  subsidizing  jobs  (as  defined  in  subparagraph  (C))  for  such  par- 
ticipants. 

Subsection  (j)  requires  the  Secretary  to  establish  uniform  report- 
ing requirements  under  which  each  state  will  be  required  periodi- 
cally to  furnish  such  information  and  data  as  the  Secretary  may 
need  to  ensure  that  the  purposes  and  provisions  of  this  section  are 
being  effectively  carried  out  and  establishes  minimum  require- 
ments. 

Section  (c)  amends  Part  C  of  title  IV  of  the  Social  Security  Act  as 
follows: 

PART  C — FAIR  WORK  OPPORTUNITIES  FOR  FAMILY  SELF-SUFFICIENCY 

Sec.  431.  Definitions 

This  section  defines  the  terms  "recipient,"  "mandatory  partici- 
pant," "voluntary  participant,"  "Secretary,"  "State  work  initia- 
tives agency,"  "State  public  assistance  agency,"  "postsecondary  in- 
stitution," and  "appropriate  day  care." 

Sec.  i32.  Authorization  and  Allocation  of  Funds 

The  sum  of  $650,000,000  is  authorized  to  be  appropriated  to  carry 
out  this  title  for  fiscal  year  1988,  and  such  sums  as  may  be  neces- 
sary for  each  succeeding  fiscal  year. 

From  any  amount  appropriated  under  this  part  in  excess  of 
$200,000,000  for  any  fiscal  year,  $150,000,000  shall  be  reserved  for 
purposes  of  providing  child  care  under  this  part. 

Five  percent  of  the  amount  appropriated  is  reserved  in  fiscal 
years  1988  and  1989  for  the  Secretary  to  provide  the  States  with 
technical  assistance,  planning  grants,  and  demonstration  programs. 
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In  each  succeeding  fiscal  year,  the  same  five  percent  shall  be  avail- 
able by  the  Secretary  to  the  States  for  demonstration  programs  and 
to  those  States  which  the  Secretary  determines  are  excelling  in 
meeting  the  terms  of  the  performance  standards  under  section  438. 

The  remaining  95  percent  shall  be  allocated  by  the  Secretary 
among  the  States,  taking  into  account  each  State's  prior  year  allo- 
cations and  the  relative  number  of  recipients  in  the  various  States 
during  the  most  recent  year  for  which  satisfactory  data  are  avail- 
able, to  carry  out  plans  approved  under  section  434.  Amounts  allo- 
cated under  this  section  to  any  State  are  in  addition  to  any  amount 
payable  to  such  State  for  use  under  section  416  and  this  part  pur- 
suant to  section  403(aX4)  (as  amended  by  section  102  of  the  Family 
Welfare  Reform  Act  of  1987). 

This  section  also  provides  for  a  varying  State  matching  require- 
ment of  10,  20,  or  30  percent  of  each  State's  allocation,  to  be  pro- 
vided in  cash  or  in  kind,  to  fund  a  portion  of  the  costs  of  providing 
services  under  this  part. 

Sec,  433.  State  Work  Initiatives  Agency 

This  section  requires  the  Governor  of  each  State  to  designate  a 
State  work  initiatives  agency  responsible  for  developing  the  State 
plan  and  administering  the  Fair  Work  Opportimities  Program 
under  this  part,  the  State  public  assistance  agency,  the  State  em- 
plo)mient  services  agency,  or  another  agency  of  State  government. 

Sec.  434.  State  Plans 

In  order  to  qualify  for  incentive  grants  and  to  receive  an  alloca- 
tion for  any  fiscal  year,  the  State  is  required  to  develop  and  submit 
to  the  Secretary  a  State  plan  which  sets  forth  specified  provisions 
and  assurances. 

The  State  plan  shall  be  published  and  made  reasonably  available 
to  the  general  public  for  public  comments  not  later  than  30  days 
before  submission  of  the  plan  to  the  State  job  training  coordinating 
council. 

The  State  work  initiatives  agency  shall  submit  the  plan  to  the 
State  job  training  coordinating  council,  to  the  Governor  of  the 
State,  and  to  the  Secretary. 

Sec.  435.  Assessment  and  Family  Support  Plan 

The  State  work  initiatives  agency  shall  make  an  initial  assess- 
ment of  the  educational,  child  care,  and  other  supportive  services 
needs,  as  well  as  the  skills,  prior  work  experience,  and  employabil- 
ity  of  each  participant. 

Assessments  would  include  a  review  of  the  family  situation  and 
needs  of  the  children.  A  family  support  plan  would  be  developed 
for  the  family  which  would  outline  activities  to  be  undertaken  by 
family  members  and  the  State  agency. 

An  agency/client  agreement  would  be  negotiated  and  entered 
into  after  the  initial  assessment  and  the  development  of  the  family 
support  plan  between  the  State  work  initiatives  agency  and  the 
participant,  and  the  family  would  be  assigned  a  case  assistant. 

Each  participant  shall  be  afforded  an  opportunity  for  a  period 
not  to  exceed  10  days  to  review  the  proposed  agreement  and  also 
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afforded  an  opportunity  for  a  fair  hearing  in  any  dispute  involving 
the  agency/client  agreement. 

Sec,  436.  Comprehensive  Education,  Training,  Job,  and  Support 
Services 

This  section  sets  forth  the  comprehensive  services  that  shall  be 
offered  under  this  part  which  includes  job  search  services,  educa- 
tion programs,  training  programs,  necessary  support  services,  coun- 
seling, information,  referrab,  job  development,  job  placement,  and 
follow-up  services  to  assist  participants  in  securing  and  retedning 
emplo3rment  and  advancement.  Comprehensive  services  may  also 
include  transitional  emplo3rment. 

Participants  shall  be  provided  such  related  support  services  as 
are  necessary  to  enable  tneir  participation  in  the  program. 

The  State  agency  shall  determine  if  the  parent  or  caretaker  is  to 
be  entitled  to  reimbursement  for  the  costs  of  any  appropriate  day 
care  reasonably  necessary  for  his  or  her  employment.  The  reim- 
bursement is  for  a  period  of  up  to  12  months,  under  a  sliding  scale 
formula  established  by  the  State  which  shall  be  based  on  the  fami- 
ly's ability  to  pay. 

Participants  lacking  a  high  school  diploma  shall  participate  first 
in  an  educational  program  before  engaging  in  any  other  programs 
or  activities. 

Attendance  by  any  individual  at  an  accredited  postsecondary  in- 
stitution (or  not  less  than  a  half-time  basis)  shall  be  deemed  satis- 
factory participation  under  this  part  without  participating  in  any 
other  program  or  activity  so  long  as  the  individual  is  making  satis- 
factory progress  in  a  program  consistent  with  his  or  her  employ- 
ment goals. 

State  may  operate  a  limited  work  experience  program  designed 
to  provide  marketable  skills  so  as  to  move  individuals  into  regular 
public  or  private  employment.  Unpaid  work  experience,  in  conjunc- 
tion with  training  or  education,  may  not  exceed  more  than  30 
hours  per  week  for  a  period  not  to  exceed  3  months  with  an  exten- 
sion of  up  to  3  months  allowed  as  set  forth  in  subparagraph  (5). 

Sec.  437.  Transitional  Employment 

This  section  sets  forth  a  description  of  "transitional  employ- 
ment'', an  individual's  eligibility  for  transitional  employment,  and 
priorities  to  be  given  to  certain  transitional  employment  jobs. 

Sec.  438.  Performance  Standards 

This  section  sets  forth  the  criteria  and  procedures  for  establish- 
ing performance  standards  as  the  basis  for  assessing  the  outcome  of 
activities  funded  under  the  Act. 

The  Secretary  shall  establish  an  advisory  committee  to  develop 
proposed  performance  standards  that  shall  submit  their  proposal  to 
the  Office  of  Technology  Assessment,  for  a  review  and  comment 
period  not  to  exceed  30  days. 

Performance  standards  are  to  take  into  account  differing  benefit 
levels,  economic  conditions  in  the  States,  and  factors  related  to  tar- 
geting those  most  difficult  to  serve.  Prior  to  the  development  of 
performance  standards,  each  State  should  target  services  towards 
those  most  difficult  to  place  in  unsubsidized  employment  on  the 
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basis  of  work  experience,  duration  of  welfare  dependency,  and  edu- 
cational attainments. 

Preliminary  guidelines  shall  be  established  within  12  months 
and  final  standards  shall  be  complete  no  later  than  24  months 
after  enactment  of  the  Act. 

The  Secretary  shall  conduct  evaluations  of  each  State's  progress 
toward  the  performance  standards  and  shall  provide  incentive  allo- 
cations to  any  State  which  the  Secretary  determines  has  met  or  ex- 
ceeded such  standards. 

Sec.  439,  General  Requirements 

This  section  sets  forth  general  requirements  regarding  an  indi- 
vidual's refusal  to  participate,  and  benefits  and  labor  standards 
under  the  Act,  the  suitability  of  work  assignments,  a  prohibition 
against  mandatory  workfare,  and  non-discrimination  provisions 
under  the  Act. 

Sec.  440.  Use  of  Existing  Resources 

A  State  agency  may  reimburse  other  State  or  local  agencies  for 
services  rendered  to  individuals  under  this  part  of  the  extent  that 
such  services  are  not  otherwise  available  on  a  nonreimburseable 
basis. 

The  State  work  initiatives  agency  many  use  services  and  infor- 
mation from  private  industry  councils,  and  may  enter  into  appro- 
priate contracts  and  other  arrangements  with  public  and  private 
agencies  and  organizations  for  the  provision  or  conduct  of  any  serv- 
ices or  activities  under  this  part. 

Sec.  441.  Reports,  Recordkeeping,  and  Investigations 

This  section  sets  forth  the  recordkeeping  and  preparation  of  re- 
ports required  by  each  State  work  initiative  agency  to  permit  the 
proper  tracing  of  funds  and  the  performance  of  its  program. 

Also,  this  section  authorizes  investigations  into  the  use  of  funds 
received  by  recipients  and  the  State  work  initiatives  agency  under 
this  Act  in  order  to  evaluate  compliance  under  the  Act. 

This  section  further  requires  State  reports  from  the  State  work 
initiatives  agency  and  establishes  a  procedure  for  review  of  com- 
plaints by  the  Secretary. 

Sec.  442.  Noncompliance  and  Corrective  Actions 

This  section  sets  forth  sanctions  by  the  appropriate  Secretary  for 
noncompliance  with  this  Act  by  a  State  agency. 

Sec.  443.  Demonstration  Programs 

Funds  available  to  the  Secretary  under  section  432(b)  (from  the  5 
percent  funding  reservation)  may  be  made  available  to  States  for 
use  in  conjunction  with  other  resources  for  demonstration  pro- 
grams. 

Sec.  444-  Child  Care  Requirements 

This  section  requires  each  State  to:  conduct  an  assessment  of  the 
adequacy  and  appropriateness  of  child  care  prior  to  or  in  conjunc- 
tion with  the  expenditure  of  funds  for  child  care;  use  existing  funds 
to  provide  grants  for  the  training  of  child  care  personnel;  not 
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reduce  the  level  of  standards  applicable  to  child  care  provided 
within  the  State. 

In  addition  each  State  is  encouraged  to  work  towards  coordina- 
tion of  child  care  services  with  other  relevant  early  childhood  de- 
velopment programs  so  that  these  programs  may  provide  fall  day 
and  full  year  services  to  participating  families  and  to  use  funds 
provided  under  this  part  to  establish  programs  to  provide  grants  to 
increase  the  supply  of  child  care  centers. 

Sec.  3202,  Related  Substantive  Amendments 

This  section  sets  forth  amendments  to  section  403(a)  of  the  Social 
Security  Act  regarding  federal  matching  rates,  and  to  section  1115 
of  such  Act  regarding  demonstration  authority.  This  section  also 
sets  forth  projects  to  test  the  effect  of  early  childhood  development 
programs  and  to  test  the  elimination  of  the  100-hour  rule  under 
the  AFDC-Unemployed  Parents  Program. 

Sec,  3208.  Technical  and  Conforming  Amendments 

This  section  sets  forth  technical  and  conforming  amendments. 

Sec.  3204.  Effective  Date 

This  section  sets  forth  the  effective  date  and  transitional  provi- 
sions applicable  to  the  amendments  to  the  Social  Security  Act 
made  by  title  I  of  H.R.  1720. 


MINORITY  VIEWS  ON  H.R.  1720,  THE  FAIR  WORKS 
OPPORTUNITIES  PROGRAM 


The  Minority  Members  of  the  Committee  agree  with  the  intent 
of  the  Fair  Work  Opportunities  Program — to  provide  to  welfare  re- 
cipents  the  opportunity  to  gain  education  and  emplo)mient  training 
in  order  to  become  self-sufficient  and  productive  in  our  society.  It  is 
clear  from  the  demographics  along  through,  that  if  we  do  not  pro- 
vide the  means  by  which  these  outcomes  can  be  achieved,  this 
Nation  will  become  less  competitive  in  the  world  market  and  our 
overall  standard  of  living  will  suffer.  We  need  a  collective  effort  by 
all  sectors  of  society  to  educate  and  train  the  numbers  of  skilled 
people  we  are  going  to  need  to  match  the  jobs  that  are  being  cre- 
ated. 

Unless  we  can  assure  that  every  person  has  the  opportunity  to 
obtain  basic  literacy  and  skills,  we  will  not  be  able  to  fill  the  jobs 
that  will  become  available  in  the  future.  Over  80  percent  of  the 
new  entrants  into  the  work  force  by  the  year  2000  will  be  minori- 
ties, women,  and  immigrants.  Unfortunately,  these  are  the  very 
same  individuals  that  are  traditionally  overlooked  by  our  education 
and  training  institutions. 

There  are  two  provisions  of  the  bill  however,  which  contradict 
the  overall  direction  and  purpose  of  this  legislation.  The  first  con- 
cerns exempting  recipients  with  children  up  to  the  age  of  15  from 
participation  in  the  program  if  appropriate  day  care  is  not  avail- 
able. The  second  provision  relates  to  the  practice  of  providing  a  fair 
hearing  at  every  stage  of  developing  a  client  agency  agreement, 
which  will  not  only  make  the  administrative  procedures  burden- 
some, but  time  consuming  and  costly  as  well. 

The  statistics  are  clear.  Each  month  3.7  million  families  receive 
benefits  through  the  Aid  to  Families  with  Dependent  Children 
(AFDC)  program.  Nine  out  of  ten  recipient  families  are  headed  by 
women.  Sixty  percent  of  the  mothers  had  at  least  one  child  under 
the  age  of  six.  The  share  of  AFDC  recipients  who  work  at  paid  jobs 
has  declined  from  14.1  percent  in  1979  to  5.3  percent  in  1983. 

These  figures  contrast  markedly  with  those  of  women  who  are  in 
the  workforce  and  have  school-aged  children.  For  example,  in  1985, 
two-thirds  of  all  mothers  of  children  under  the  age  of  18  worked  for 
pay  sometime  during  the  year.  In  the  same  year  about  60  percent 
of  mothers  with  children  under  the  age  of  6  worked  for  a  time 
during  that  year,  although  only  one-third  worked  full-time.  One 
consequence  of  this  changing  role  of  women  and  their  involvement 
in  the  workforce  is  that  the  discrepancy  between  the  labor  force 
participation  of  women  in  recipient  families  and  nonrecipient  fami- 
lies has  become  less  acceptable.  Paid  employment  is  increasingly 
seen  as  a  viable  option  for  raising  the  standard  of  living  of  recipi- 
ents. 
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Despite  this  discrepancy,  the  following  exemption  to  participa- 
tion was  included  in  the  bill  during  CJommittee  consideration: 

The  parent  or  other  caretaker  relative  of  a  child  who  has  at- 
tained 6  years  of  age  but  not  15  years  of  age  unless  appropriate 
day  care  is  guaranteed  to  such  relative  during  any  period 
while  such  child  is  not  in  school  or  is  not  otherwise  receiving 
care  during  the  time  such  parent  or  relative  is  participating  in 
the  program  under  part  C. 
Over  54  percent  of  women  with  children  under  the  age  of  6  work. 
This  figure  is  four  times  as  great  as  it  was  in  1950.  Working  moth- 
ers pay  about  $11.1  billion  a  year  for  child  care  for  their  children 
under  the  age  of  15  while  they  are  at  work.  With  this  provision  in 
the  bill,  we  are  creating  a  double  standard:  for  women  who  are 
AFDC  recipients,  they  do  not  have  to  participate  in  the  labor  force 
until  their  last  child  is  15  or  older  unless  there  is  day  care  provided 
for  them;  for  women  who  work  to  maintain  a  household,  they  not 
only  have  to  work,  but  they  have  to  find  suitable  day  care  and  pay 
for  it.  How  can  this  disincentive  to  work  be  justified?  What  kind  of 
signals  are  we  sending  to  both  welfare  recipients  and  working 
women?  Instead  of  providing  opportunities,  we  are  providing  ex- 
cuses. We  have  designed  yet  another  unrealistic  standard.  This  pro- 
vision merely  creates  amother  barrier  to  participation  in  a  program 
which  offers  a  means  to  gainful,  productive  employment. 

We  do  not  deny  the  need  for  adequate  day  care.  Sufficient  day 
care  slots  do  not  currently  exist  to  meet  the  demand.  However,  we 
do  not  believe  that  this  legislation  is  the  appropriate  means  by 
which  the  overall  lack  of  day  care  should  or  can  be  addressed.  To 
exempt  participation  for  recipients  who  cannot  secure  day  care  for 
young  children  who  have  no  alternative  supervision  and  structured 
activities  is  reasonable.  Providing  the  same  exemption  for  individ- 
uals with  teenage  children,  ignores  reality.  The  issue  is  not  wheth- 
er appropriate  day  care  should  be  available,  the  issue  is  at  what 
point  does  the  inability  to  guarantee  day  care  become  sufficient  to 
justify  nonparticipation. 

In  developing  the  State  plan  under  this  bill,  the  State  is  required 
to  provide  assurances  that  necessary  supportive  services  will  be 
available  to  the  participants  of  the  program.  These  supportive  serv- 
ices include  appropriate  day  care.  Placing  the  responsibility  on  the 
State  to  provide  adequate  day  care,  rather  than  exempting  the  re- 
cipient, we  believe  is  the  approach  that  should  be  taken  in  address- 
ing this  issue. 

Our  second  concern  centers  around  the  use  of  the  words  "negoti- 
ate" and  "agreement",  and  the  guarantee  of  an  opportunity  for  a 
fair  hearing  before  the  State  work  initiatives  agency  in  the  devel- 
opment of  a  recipient's  plan  of  services.  The  two  particular  words 
in  question  create  an  adversarial  setting  for  the  development  of  a 
plan  of  services.  Even  in  our  most  rigorous  Federal  education  law, 
the  Education  for  All  Handicapped  Children  Act  (P.L.  94-142),  we 
do  not  describe  the  development  of  the  individual  education  plan  in 
terms  as  strong  as  the  word  negotiate. 
Additionally,  a  fair  hearing  is  provided, 

...  in  the  event  of  any  dispute  involving  the  contents  of  the 
family  support  plan,  the  contents  or  signing  of  the  agency- 
client  agreement,  the  nature  or  extent  of  his  or  her  participa- 
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tion  in  the  program  as  specified  therein,  the  availability  of 
child  care  and  other  supportive  services,  or  any  other  aspect  of 
such  participation  .  .  . 
This  provision,  when  coupled  with  the  uncertainty  of  the  extent  of 
the  rights  provided  by  the  inclusion  of  the  concepts  of  "negotiate" 
and  **client-agency  agreement",  raises  several  concerns.  The  words 
negotiate  and  agreement  in  and  of  themselves  do  not  extend  any 
rights  to  participants  beyond  those  of  the  program.  Linked  with  the 
requirement  of  a  fair  hearing  at  any  point  of  dispute  though,  they 
can  create  substantial  administrative  and  procedural  burden. 

In  the  Supreme  Court  case  Goldberg  v.  Kelly^  it  was  determined 
that  with  respect  to  the  withholding  of  benefits,  a  recipient  is  enti- 
tled to  minimum  due  process — a  fair  hearing.  The  general  regula- 
tions under  the  AFDC  program  provide  for  such  a  hearing.  Howev- 
er, the  language  included  in  this  bill  goes  beyond  the  provisions  of 
a  fair  hearing  at  a  specified  point  in  the  process.  It  allows  for  a  fair 
hearing  at  any,  and  every,  point  of  dispute,  at  any  stage  in  the 
process.  That  is,  the  bill  establishes  a  new  hearing  process  before, 
potentially,  a  new  State  agency. 

The  argument  is  not  whether  there  should  be  a  fair  hearing  once 
all  administrative  procedures  have  been  exhausted,  or  if  the  recipi- 
ent should  have  access  to  assistance,  review  by  an  independent 
entity,  and  a  means  by  which  interim  disputes  can  be  resolved. 
None  of  us  wants  to  deny  clients  the  opportunity  to  develop,  dis- 
cuss and  review  their  plan  of  services  in  an  open  and  informed 
manner.  What  we  want  to  avoid  though,  is  the  creation  of  an  ad- 
versarial situation  in  which  the  process  can  be  delayed  or  stopped 
at  any  point  of  dispute  in  order  to  have  a  formal,  fair  hearing.  The 
language  as  it  is  now  written  in  the  bill  creates  such  a  situation. 
We  do  not  believe  that  the  Committee  intends  to  establish  barriers 
to  program  participation.  Unfortunately,  this  provision  would  do 
just  that.  Instead,  we  should  be  finding  avenues  to  move  recipients 
into  the  services  provided — education,  training  and  employment. 

Improvements  have  been  made  to  this  bill,  and  these  changes 
should  not  be  ignored.  However,  the  issues  we  have  raised  over- 
shadow these  improvements  and  decrease  the  probability  of  achiev- 
ing the  purpose  and  goals  of  the  program.  We  will  continue  to 
work  toward  their  resolution  before  the  bill  is  brought  to  the  floor 
for  consideration. 

James  M.  Jeffords. 

WiLUAM  F.  GOODUNG. 

E.  Thomas  Coleman. 
Thomas  E.  Petri. 
Marge  Roukema. 
Steve  Gunderson. 
Steve  Bartlett. 
Thomas  J.  Tauke. 
Richard  K.  Armey. 
Harris  W.  Fa  well 
Paul  B.  Henry. 
Fred  Grandy. 
Cass  Ballenger. 


ADDITIONAL  VIEWS  OF  REPRESENTATIVES  CASS  BAL- 
LENGER,  RICHARD  ARMEY,  HARRIS  FAWELL,  FRED 
GRANDY,  THOMAS  PETRI,  AND  THOMAS  TAUKE 

During  the  Education  and  Labor  consideration  of  the  work  com- 
ponents sections  of  the  omnibus  welfare  bill,  we  supported  an 
amendment  to  strike  the  prohibition  against  mandatory  workfare 
from  the  bill.  Unfortunately,  this  amendment  was  defeated. 

We  firmly  believe  that  welfare  reform  must  include  provisions 
mandating  work  or  work  training  for  able-bodied  recipients.  Those 
who  receive  benefits  such  as  Aid  for  Families  with  Dependent  Chil- 
dren (AFDC),  food  stamps  or  low-income  energy  assistance  should 
be  required  to  participate  in  activities  that  offer  the  opportunity  to 
gain  work  skills,  job  histories  and  job  references.  These  are  impor- 
tant skills,  vital  to  both  the  recipient  and  the  potential  employers. 

As  noted  by  many  welfare  experts,  workfare  provides  the  welfare 
recipients  with  a  sense  of  responsibility  while  meeting  taxpayer  de- 
mands that  those  who  benefit  from  the  system  work  to  meet  their 
obligation  to  society.  Contrary  to  claims  of  some  critics  of  workfare, 
most  welfare  recipients  have  a  positive  view  of  the  program,  indi- 
cating improvement  in  their  family  situation,  self-concept  and  pros- 
pects of  leaving  the  federal  assistance  program. 

Workfare  has  been  one  of  the  few  programs  offered  by  Congress 
that  has  had  positive  effect  on  reducing  the  welfare  rolls.  However, 
the  only  places  that  it  has  been  effective  is  in  states  where  it  has 
been  mandated.  This  bill  removes  that  mandate  and  without  it  the 
possibility  of  developing  a  feeling  of  self  worth  when  the  recipient 
receives  the  benefit  and  knows  that  he  or  she  has  done  something 
to  earn  that  benefit.  As  noted  by  Professor  Lawrence  Mead  of  the 
University  of  Wisconsin,  "More  than  anything  else,  higher  work 
levels  would  make  welfare  more  'respectable.' "  Polls  indicate  that 
if  assistance  could  be  given  by  way  of  work,  voters  would  want  to 
spend  more  on  the  poor  rather  than  less.  Thus,  welfare  deserves 
the  support  of  those  who  seek  a  generous  social  policy. 

We  find  it  regrettable  that  workfare  as  a  meaningful  option  of 
welfare  reform  was  rejected  by  the  Committee  and  believe  that  an 
alternative  that  has  mandatory  requirements  to  bring  welfare  re- 
cipients into  the  work  force  should  be  considered. 

Cass  Ballenger. 

Richard  K.  Armey. 

Harris  W.  Fawell. 

Fred  Grandy. 

Thomas  E.  Petri. 

Thomas  J.  Tauke. 
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ADDITIONAL  VIEWS  OF  REPRESENTATIVE  MARGE 
ROUKEMA 

I  come  to  the  issue  of  welfare  reform  not  only  as  a  Member  of 
the  Education  and  Labor  Committee  but  also  as  the  Vice  Chairman 
of  the  Select  Committee  on  Himger  for  the  past  four  years. 
Through  our  heraings  and  studies  on  the  problems  of  hunger  in 
this  country  it  has  become  apparent  that  our  current  welfare  pro- 
gram is  inconsistent  with  the  economic  realities  of  contemporary 
society.  Therefore,  a  bi-partisan  consensus  has  developed  in  support 


Originally  welfare  and  the  AFDC  program  were  designed  to  help 
widows  and  others  who  were  temporarfly  unable  to  support  them- 
selves. Over  the  years,  however,  a  culture  of  poverty  and  a  cycle  of 
dependency  have  developed. 

During  this  same  time,  women  have  been  entering  and  re-enter- 
ing the  workforce  with  greater  frequency  than  ever  before  Today, 
over  50  million  work  outside  the  home,  comprising  over  44%  of  our 
national  workforce.  The  vast  mcgority  of  all  mothers  hold  down 
jobs  outside  the  home,  and  increasingly,  they  are  mothers  with 
young  children.  Two-thirds  of  all  mothers  with  children  imder 
ei^teen  work. 

The  ast  majority—some  84  percent — of  working  poor  families 
contain  children.  Slightly  over  one-third  of  the  working  poor  fami- 
lies are  headed  by  females.  They  receive  no  child  care  assistance 
except  for  child  care  tax  credits  which  are  of  little  value  to  those 
whose  income  is  so  low  they  owe  little  or  no  tax  against  which  to 
take  a  credit. 

These  dramatic  changes  in  workforce  patterns  are  the  conse- 
quence of  social  and  economic  upheavals.  Rising  divorce  rates  are  a 
factor,  and  of  equal  or  greater  significance  is  the  fact  that  it  now 
takes  two  wage-earners  to  sustain  the  same  standard  of  living  that 
one  income  could  provide  just  two  decades  ago.  These  families  are 
not  getting  rich.  They  are  getting  by. 

In  large  measure  these  fundamental  socio^onomic  forces  are 
driving  the  welfare  reform  movement.  In  addition,  there  is  a  grow- 
ing awareness  that  we  as  a  society  have  not  provided  the  kinds  of 
education  and  training  which  are  relevant  to  today's  economy.  Ad- 
vances in  technology  and  the  acceleration  of  international  competi- 
tiveness have  created  challenges  for  the  training  of  our  workplace. 

As  the  number  of  two-worker  families  increases,  the  key  to  wel- 
fare reform  is  to  maintain  a  balance  of  equity  between  adequate 
welfare  benefits  and  stong  incentives  to  work.  If  benefits  are  not 
adequate  we  may  have  children  and  families  without  enough  to 
live  on.  If  benefits  are  too  generous,  there  is  a  strong  disincentive 
for  the  low-income  working  families.  The  bill  is  largely  consistent 
with  this  purpose  but  goes  too  far  in  a  number  of  respects  and 
threatens  to  undermine  the  broad  bipartisan  consensus. 
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This  bill  correctly  offers  child  care  assistance  to  welfare  recipi- 
ents during  their  participation  in  the  program  and  during  transi- 
tional employment.  However,  I  believed  that  the  bill  tipped  the 
scales  of  equity  by  allowing  child  care  assistance  to  continue  up  to 
a  year  after  the  recipient  has  graduated  from  the  welfare  program. 
This  assistance  would  have  been  given  without  regard  to  the  cur- 
rent income  level  of  the  former  recipient. 

As  a  consequence  it  would  be  likely  that  two  people  working  side 
by  side  with  the  same  income  could  be  receiving  different  treat- 
ment. One,  a  former  welfare  recipient  during  their  first  year  out  of 
the  program  would  be  getting  substantial  child  care  assistance, 
while  their  co-worker,  long  part  of  the  low-income  working  popula- 
tion, but  never  a  welfare  recipient,  would  be  getting  notlung.  This 
is  a  key  example  of  why  we  must  always  bear  in  mind  the  balance 
of  equity  when  looking  at  welfare  payments. 

Therefore,  I  offered  an  cunendment  which,  as  modified,  would  re- 
quire that  this  additional  year  of  child  care  assistance  be  provided 
on  a  sliding  scale  based  on  income.  This  will  eliminate  an  unin- 
tended inequity  for  the  low-income  families.  I  am  pleased  that  Mr. 
Williams  was  able  to  recommend  a  modification  to  my  amendment 
which  allowed  the  Committee  to  accept  it  unanimously. 

My  amendment  does  not  deny  child  care  assistance  to  the  tryly 
needy.  The  use  of  a  sliding  scale  will  ensure  that  individuals  who 
are  making  very  little  money  receive  greater  assistance,  and  indi- 
viduals who  are  fortunate  enough  to  earn  a  higher  salary  receive  a 
smaller  amount  of  assistance. 

To  provide  child  care  assistance  to  all  former  ADDC  recipients 
for  a  year,  regardless  of  income  level,  defies  common  sense  and  is 
inconsistent  with  the  realities  faced  by  other  working  women. 

There  is  another  key  provision  in  which  this  bill  tips  the  scale  of 
equity.  Title  1,  section  436(dX3)  permits  an  AFDC  recipient  attend- 
ing an  accredited  post-secondary  institution  full-time  in  pursuit  of 
a  four  year  baccalaureate  degree,  to  be  exempted  from  any  job  re- 
lated activities  under  the  Fair  Work  Opportunities  program.  Such 
colleage  attendance  would  be  all  that  is  required  to  be  able  to  re- 
ceive welfare  and  AFDC  payments  under  this  new  program.  There 
is  no  requirement  for  even  part-time  work. 

The  proper  role  of  the  welfare  system  is  to  help  individuals 
through  economic  crises,  enabling  them  to  return  to  self-sufficiency 
as  soon  as  possible.  While  the  pursuit  of  a  college  degree  is  certain- 
ly laudable  and  for  many  opens  up  the  opportunity  for  a  higher- 
pa3dng  job,  it  is  not  a  necessary  prerequisite  for  economic  inde- 
pendence or  self-sufficiency. 

I  strongly  oppose  this  provision  and  offered  an  amendment  that 
would  require  an  AFDC  recipient  who  chooses  to  attend  a  universi- 
ty in  pursuit  of  a  baccalaureate  degree  also  to  participate  in  a  job 
search  program.  My  amendment  would  make  clear  that  providing 
health,  child  care,  and  living  expenses  during  four  years  of  college 
falls  outside  the  proper  scope  of  our  welfare  program. 

It  would  seem  apparent  that  welfare  recipients  who  are  skilled 
enough  to  gain  admission  to  attend  a  college  are  more  likely  al- 
ready to  possess  the  skills  necessary  to  obtain  some  level  of  employ- 
ment. 
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Hundreds  of  thousands  of  individuals  are  currently  working 
their  way  through  community  colleges,  vocational  institutions,  and 
imiversities.  The  Bureau  of  Labor  Statistics  recently  compiled  data 
on  individuals  who  graduated  from  high  school  in  1985,  and  then 
attended  a  post-secondary  institution.  The  statistics  indicate  that  of 
1,539,000  students  enrolled  in  post-secondary  institutions,  593,000 
are  working,  while  an  additional  90,000  are  seeking  employment. 

This  means  that  Va  of  the  Class  of  1985  work  at  least  part-time 
while  making  their  way  through  school.  Yet  this  bill  does  not  re- 
quire an  AFDC  recipient  to  engage  in  a  job  search,  if  atttending  a 
ftiU-time  baccalaureate  program.  We  expect  of  some  what  we  do 
not  even  ask  of  others.  We  should  distribute  benefits  and  impose 
obligations  more  justly. 

My  amendment  does  not  prohibit,  in  any  way,  the  ability  of  an 
AFDC  recipient  to  attend  a  four  year  undergraduate  program.  In 
fact,  it  assures  that  a  state  cannot  limit  the  ability  of  a  recipient  to 
do  so.  However,  if  a  recipient  enrolls  in  an  undergraduate  college 
or  university  that  individual  must  edso  attempt  to  obtain  gainful 
employment,  and  move  toward  economic  self-sufficiency. 

My  amendment  would  not  change  the  provision  that  allows  re- 
cipients in  a  vocational  education,  job  training  program,  or  two 
year,  career  directed  community  college  program,  to  count  such  at- 
tendance as  full  participation  in  the  Fair  Work  Opportunities  Pro- 
gram. It  is  only  four-year  baccalaureate  programs  which  would  not 
be  counted  as  participation  under  the  program.  Certainly  vocation- 
al education,  job  training  program,  and  other  short-term  programs 
are  geared  to  allow  recipients  to  move  quickly  toward  self-sufficien- 
cy. 

It  is  also  important  to  note  that  my  amendment  would  allow  an 
individual  who  is  already  enrolled  in  an  undergraduate  program, 
who  through  extraordinary  or  tragic  circumstances  become  eligible 
for  AFDC  benefits,  to  complete  the  current  grading  period.  In  addi- 
tion, it  ensures  that  we  do  not  snatch  defeat  from  the  jaws  of  victo- 
ry— an  individual  who  is  within  one  year  of  receiving  their  degree 
can  complete  the  remainder  of  that  year  without  other  job-related 
obligations  under  the  program. 

If  we  create  this  new  program  I  believe  it  will  become  a  de  facto 
higher  education  entitlement  program.  Such  a  step  would  be  a 
grave  injustice  to  those  who  are  presently  working  their  way 
through  college  at  a  great  personal  sacrifice. 

The  welfare  system  should  be  a  short  term  transitional  program, 
assimilate  recipients  quickly  into  the  self-sufficient,  working  popu- 
lation. When  disincentives  to  work  outweight  the  incentives,  not 
only  do  we  wreak  havoc  on  the  program  itself,  but  we  also  waste 
the  opportunity  to  help  restore  welfare  families  to  personal  and  fi- 
nancial independence. 

I  fdso  am  strongly  opposed  to  the  provision  in  the  bill  as  reported 
which  exempts  welfare  recipients  with  children  under  15  from  pro- 
gram participation  unless  adequate  day  care  is  available.  I  agree 
with  the  views  expressed  by  my  Minority  colleagues,  but  would  go 
further  to  note  that  the  idea  of  providing  "day  care"  for  young 
adults,  many  of  whom  are  looking  for  work  themselves  of  partici- 
pating in  after-school  sports  or  other  activities,  is  absurd. 
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Finally,  I  want  to  reiterate  my  strong  concern  that  the  words 
''negotiate"  and  ''agreement"  in  the  bill  may  add  legal  complica- 
tions to  the  effective  administration  of  the  new  welfare  program.  It 
is  my  hope  that  some  other  choice  of  words  can  be  made,  or  that  an 
explicit  understanding  be  reached,  before  we  go  further  with  this 
bill.  In  my  view,  this  matter  is  crucial  to  the  success  of  the  pro- 
gram. 

Marge  Roukema. 


ADDITIONAL  VIEWS  ON  H.R.  1720 


When  this  effort  at  welfare  reform  began,  it  began  in  large  part 
as  an  effort  to  build  upon  the  reforms  initiated  over  the  past  few 
years  by  a  number  of  state  and  local  governments.  Unfortuantely, 
rather  than  building  upon  those  efforts,  the  bill  passed  by  the  Edu- 
cation and  Labor  Committee  would  in  several  ways  undercut  the 
very  programs  which  we  should  be  attempting  to  support  and  emu- 
late on  the  national  level. 

First,  the  Education  and  Labor  Committee  voted  to  eliminate  the 
provision  permitting  states,  through  special  waiver  from  the  De- 
partment of  Health  and  Human  Services,  to  require  mandatory 
participation  in  work  and  training  programs  by  parents  of  children 
under  the  age  of  3.  The  bill  also  exempts  women  from  mandatory 
participation  from  the  moment  of  pregnancy  (as  compared  to  cur- 
rent law  which  provides  an  exemption  during  the  last  trimester  of 
pregnancy  or  when  medically  necessary).  Together,  these  two  provi- 
sions substantially  undercut  any  mandatory  nature  of  this  bill  by 
granting  a  nearly  four  year  exemption  to  the  largest  category  of  re- 
cipients, young  mothers,  for  each  child  that  is  born.  And  these  pro- 
visions are  obviously  far  more  generous  than  any  parental  leave 
policy  offered  to  working  parents. 

Second,  the  Education  and  Labor  Committee  bill  limits  participa- 
tion by  parents  of  children  between  the  ages  of  three  and  five  to 
part-time  work  or  training.  This  provision  is  again  completely  out 
of  step  with  what  parents  who  are  in  the  workforce  face.  And  it  is 
highly  doubtful  that  those  with  the  greatest  obstacles  to  employ- 
ment can  overcome  those  obstacles  successfully  with  only  a  *'part- 
time"  effort. 

Third,  an  aunendment  adopted  by  the  Education  and  Labor  Com- 
mittee would  prohibit  social  service  agencies  from  initially  requir- 
ing job  search  or  job  club  activities  by  recipients  who  do  not  have  a 
high  school  degree,  until  they  have  completed  an  education  pro- 
gram. Let  me  point  out  the  difficulty  which  this  amendment 
causes.  A  number  of  programs  currently  require  that,  upon  appli- 
cation for  benefits,  a  person  enroll  in  and  participate  in  a  job  club. 
The  job  club  provides  immediate  training  in  job  search  techniques, 
as  well  as  group  "therapy"  including  such  things  as  self-esteem  de- 
velopment, life  planning,  and  stress  management.  Yet  agencies 
would  be  prohibited  from  requiring  participation  in  such  a  program 
for  these  individuals.  In  addition,  education  classes  typically  run  on 
a  regular  cycle,  while  welfare  applicants  walk  in  the  door  every 
day.  By  prohibiting  any  other  activity  before  the  person  is  enrolled 
in  high  school  completion  classes,  tb^  bill  forces  "down  time"  in 
the  applicant's  effort  "to  get  back  on  his  or  her  feet"  of  anywhere 
from  a  couple  of  weeks  to  a  couple  of  months  in  some  parts  of  the 
country. 
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Finally,  language  added  in  the  Education  and  Labor  Committee 
would  prohibit  any  state  from  making  any  change  in  its  laws  or 
regulations  which  might  be  construed  as  * 'reducing  the  level  of 
standards  applicable  to  child  care  provided  within  the  state."  I  seri- 
ously question  whether  Congress  has  sufficient  information  on 
child  care  regulation  in  all  50  states  to  justify  this  rather  massive 
intrusion  (which  would  apply  to  all  child  care  regulation,  not  just 
child  care  otherwise  affected  by  this  bill)  into  an  area  of  state  regu- 
lation. For  example,  some  states  have  found  that  the  quality  of 
child  care  has  been  improved  by  requiring  registration,  rather  than 
full  licensure,  of  family  day  care  providers,  because  of  the  elimina- 
tion of  the  "underground"  market  in  this  area.  Yet  this  language 
would  likely  prohibit  states  from  making  these  changes.  And  it  is 
not  clear  what  the  impact  of  this  language  would  be  on  detailed 
state  regulations  covering  everything  from  the  number  of  care- 
givers to  the  height  of  wastebaskets  at  child  care  centers. 

Let  me  also  add  one  positive  note  about  the  bill.  It  does,  for  the 
first  time,  move  us  in  the  direction  of  measuring  the  success  or  fail- 
ure of  the  welfare  system  not  on  the  basis  of  "error  rates"  but  on 
the  bases  of  how  quickly  persons  leave  welfare  and  move  into  the 
economic  mainstream.  I  would  like  to  see  us  go  further  in  that  di- 
rection; obviously  this  type  of  performance  measure  needs  consider- 
able work  to  insure,  for  example,  that  it  takes  into  consideration 
the  hard  to  serve  and  the  condition  of  the  local  economy.  But  meas- 
uring success  or  failure  by  how  quickly  recipients  become  free  of 
welfare  is  the  type  of  accountability  to  which  we  ought  to  hold  the 
welfare  system,  and  as  this  bill  moves  to  the  floor  for  consider- 
ation, I  urge  that  we  continue  to  push  in  that  dirction. 

Paul  B.  Henry. 


ADDITIONAL  VIEWS  BY  MR.  GUNDERSON 


During  the  Committee's  consideration  of  the  Family  Welfare 
Reform  Act  of  1987,  I  offered  an  amendment  which  would  have 
reinserted  the  Community  Work  Experience  Program  into  the  Edu- 
cation and  Labor  substitute  for  Title  I  of  H.R.  1720.  This  amend- 
ment was  not  accepted,  however  I  remain  convinced  that  in  order 
for  the  welfare  reform  effort  to  truly  be  effective,  we  need  to  allow 
states  the  flexibility  to  provide  long-term  employment  experience 
to  program  participants  in  need  of  such  assistance. 

Basically,  this  statement  would  have  allowed  States  to  continue 
to  establish  and  operate  Community  Work  Experience  Programs 
(CWEP)  that  provide  emplo3anent  and  training  for  individuals  not 
otherwise  able  to  obtain  jobs.  Like  the  Ways  and  Means  Commit- 
tee-reported bill,  this  amendment  would  have  modified  the  existing 
CWEP  program  providing  stronger  links  to  education  and  training 
and  limiting  the  duration  of  program  participation.  However,  a 
major  difference  between  this  amendment  and  the  Community 
Work  Experience  Component  in  H.R.  1720,  was  that  of  allowing 
participation  in  Work  Experience  to  be  extended  for  a  total  period 
of  12  months.  Unlike  the  Ways  and  Means  version,  this  provision 
would  have  allowed  service  providers  and  clients  to  extend  CWEP 
participation  an  additional  6  months  after  the  initial  6  months  par- 
ticipation. However,  such  an  extension  would  have  only  been  au- 
thorized under  the  modified  family  support  plan  following  a  com- 
plete assessment  of  other  program  options. 

Why  do  my  colleagues  who  supported  this  amendment  and  I  feel 
that  is  necessary  to  include  CWEP  in  a  Welfare  Reform  effort,  par- 
ticularly when  the  bill  already  provides  for  transitional  employ- 
ment and  a  work  experience  program? 

The  Transitional  Employment  Program  provided  for  in  the  Com- 
mittee-reported bill  allows  States  to  provide  subsidized  employment 
for  up  to  one  year  to  individuals  who  are  unable  to  secure  unsubsi- 
dized  work.  However,  such  employment  is  not  available  to  program 
participants  until  they  have  completed  6  months  of  job  search  and 
other  emplojrment,  training,  or  education  services  and  are  still 
unable  to  secure  employment.  Jobs  under  this  program,  like  those 
under  CWEP  must  be  with  a  public  or  nonprofit  private  employer, 
and  similar  to  the  Community  Work  Experience  Program  as  devel- 
oped in  my  amendment,  work  would  be  provided  for  up  to  a  six 
month  period,  with  an  additional  six  month  extension  if  such  time 
is  determined  to  be  necessary  after  a  review  and  modification  of 
the  family  support  plan.  However,  as  stated  above,  the  Transitional 
Employment  Program  would  not  be  available  to  individuals,  even 
to  those  who  wanted  to  participate  in  such  a  program,  until  6 
months  after  participation  in  other  program  offerings.  Whereas, 
CWEP  would  be  a  program  option  immediately,  should  the  welfare 
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client  choose  that  program  as  a  part  or  their  mutually  agreed  upon 
plan. 

The  Work  Experience  Program  included  in  the  Committee  Sub- 
stitute in  many  ways  resembles  the  Commimity  Work  Experience 
Program  envisioned,  in  the  amendment.  In  fact,  in  the  Ways  and 
Means  CJommittee-reported  bill,  this  3-month  work  experience  pro- 
gram is  provided  as  an  option  under  CWEP.  Major  differences  be- 
tween CWEP  and  the  Work  Experience  Program  as  developed  in 
the  Education  and  Labor  bill  include:  The  limitation  on  time  peri- 
ods under  which  participation  are  allowed  to  participate;  a  limita- 
tion on  the  numbers  of  hours  worked  under  Work  Experience;  and 
populations  served  by  the  two  programs. 

Under  the  Work  Experience  Program  as  developed  by  education 
and  Labor,  no  participant  may  be  assigned  unless:  His  or  her  ini- 
tial assessment  identifies  lack  of  recent  work  experience  as  a  bar- 
rier for  immediate  placement  in  regular  public  or  private  employ- 
ment; the  participant  is  unable  to  be  placed  in  work  supplementa- 
tion programs  or  unsubsidized  emplo3mient;  and  the  participant 
has  not  been  employed  during  the  preceding  12  months.  This  virtu- 
ally eliminates  participation  of  those  who  truly  want  to  work  in  ex- 
change for  benefits  during  their  initial  participation  in  the  AFDC 
program  but  who  have  worked  at  one  time  or  another  during  the 
past  12  month  period  and  who  are  now  unable  to  secure  unsubsi- 
dized employment  or  a  position  in  the  work  supplementation  pro- 
gram. In  states  with  high  levels  of  unemplojonent,  CWEP  may  be 
the  only  form  of  emplo3nnent  open  to  AFDC  recipients,  who  accord- 
ing to  the  Committee  bill  are  ineligible  for  Transitional  Employ- 
ment for  a  6  month  period  until  other  work  activities  have  been 
completed. 

Further,  for  those  who  really  do  lack  work  experience,  the  limit- 
ed 6  month  period  under  which  individuals  mav  participate  in  the 
Work  Experience  program,  may  not  be  enough  time  to  gain  the 
employment  skills  necessary  ix)  make  them  marketable  in  the  pri- 
vate sector  workplace.  It  is  a  documented  fact  that  one  of  the  larg- 
est barriers  to  emplo)rment  amongst  public  assistance  recipients  is 
their  lack  of  work  experience.  The  modified  CWEP  program  pro- 
vides such  employment  experience,  up  front,  and  if  offered  specifi- 
cally to  improve  employability — in  combination  with  training  and 
other  employment  services,  Community  Work  Experience  could 
provide  the  necessary  step  up  to  many  welfare  recipients. 

I  am  certainly  not  advocating  a  system  where  only  work  experi- 
ence is  offered.  In  addition  to  the  exchange  of  work  for  benefits  in- 
herent in  CWEP,  the  amendment  offered  in  Committee  and  the 
CWEP  provisions  in  the  Ways  and  Means*  bill  required  that  train- 
ing be  offered  in  combination  with  work  experience.  Further, 
during  Education  and  Labor  consideration  of  its  Substitute,  an 
amendment  was  adopted  which  requires  participation  in  appropri- 
ate education  activities  by  all  individuals  lacking  a  high  school  di- 
ploma or  its  equivalent,  with  such  educational  services  based  on  in- 
dividual needs  as  identified  in  the  participant's  initial  assessment. 
Education  and  training,  particularly  basic  skills  training  where 
necessary  are  essential  in  making  the  hardest  to  serve  individuals 
employable.  My  amendment  would  have  allowed  States  and  local 
service  deliverers  to  develop  individual,  mutually  agreed-upon 
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plans  that  could  provide  meaningful  work  experience,  immediately 
for  those  individuals  who  want  to  work  for  their  assistance  while 
participating  in  other  program  offerings. 

Finally,  many  make  the  argument  that  CWEP  or  ''workfare"  is  a 
punitive  form  of  assistance  in  which  participants  are  placed  in 
"make-work'*  jobs  and  made  to  work  off  their  benefits.  Certainly 
there  are  cases  in  which  abuses  have  occurred,  and  none  should 
ever  be  forced  into  positions  of  servitude.  However  there  are  many 
success  stories  whereby  states  who  have  operated  CWEP  programs 
under  the  WIN  Demonstration  Programs  have  provided  worth- 
while experience  to  participants  some  of  whom  wanted  to  partici- 
pate in  CWEP  and  some  who  initially  did  not,  but  who  through 
such  participation  have  since  gained  a  degree  of  self-worth  and  dig- 
nity, not  to  mention  employment  skills,  they  had  never  possessed 
and  for  which  they  are  now  thankful.  The  idea  of  providing  public 
assistance  recipients  with  a  sense  of  responsibility  for  participation 
in  work  and  work-related  programs  in  exchange  for  their  assist- 
ance, should  not  be  discouraged.  This  form  of  assistance  and  en- 
couragement for  self-responsibility  and  accountability  is  the  only 
way  in  which  we  will  ever  break  this  Country's  cycle  of  poverty. 

Steve  Gunderson. 


ADDITIONAL  VIEWS  OF  HON.  TIMOTHY  J.  PENNY 

The  Education  and  Labor  Committee's  welfare  reform  bill  should 
be  amended  so  it  will  better  achieve  the  goal  it  seeks  to  accomplish, 
namely,  to  place  those  currently  on  welfare  in  the  workplace. 
While  I  support  welfare  reform,  the  Kildee  amendments  to  in- 
crease the  authorization,  and  the  age  requirements  are  provisions 
that  I  can  not  support. 

The  bill  originally  provided  that  participation  in  the  program  for 
parents  with  children  under  the  age  of  three  would  be  voluntary. 
Unfortunately,  during  committee  consideration  this  age  was  in- 
creased to  14.  I  also  disagree  with  the  Kildee  amendment  to  in- 
crease the  authorization  by  $150  million.  In  this  time  of  sk5rrocket- 
ing  deficits,  an  increase  in  the  already  high  cost  of  the  bill,  $500 
million,  should  be  occur 

In  addition,  I  feel  the  leadership  of  the  committee  should  not 
schedule  a  mark-up  at  the  same  time  as  a  Democratic  Caucus 
meeting.  I  was  not  able  to  actively  participate  in  the  mark-up  be- 
cause I  was  at  the  Caucus  meeting.  The  Caucus  focused  on  key  defi- 
cit reduction  issues  such  as  taxes  and  a  Gramm-Rudman  fix,  and 
deserved  the  participation  of  all  Democratic  Members.  It  is  dis- 
tressing that  the  mark-up  of  an  expensive  and  extensive  welfare 
reform  bill  was  conducted  at  a  time  when  several  of  us  were  busy 
at  an  equally  important  Caucus  meeting.  I  would  hope  that  the 
next  time  an  important  bill  such  as  this  is  marked  up,  a  similar 
scheduling  conflict  does  not  arise. 

Timothy  J.  Penny. 
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U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  19,  1987, 

Hon.  Augustus  F.  Hawkins, 

Chairman,  Committee  on  Education  and  Labor, 

U.S.  House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  Subtitle  C — the  Fair  Work  Op- 
portunities Program  for  Welfare  Reform — of  the  Committee's  Rec- 
onciliation Bill. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 
With  best  wishes. 
Sincerely, 

Edward  M.  Gramuch, 

Acting  Director. 

COMMIHEE  ON  EDUCATION  AND  UBOR,  RECONCILIATION  PROPOSALS-SUBTITLE  C,  FAIR  WORK 
OPPORTUNITIES  PROGRAM  FOR  WELFARE  REFORM 


[By  fiscal  year,  in  miflions  of  dollars] 


1988 

1989 

1990 

3-Year 
Total 

Estimated  Cost  to  the  Federal  Government: 

Direct  spending: 

Budget  authority  

  10 

70 

208 

288 

Estinwted  outlays  

  10 

70 

208 

288 

Authorizations: 

Budget  authority  

  682 

702 

741 

2,105 

Estimated  outlays  

  523 

698 

803 

2.024 

Total: 

Budget  authority  

  672 

772 

949 

2,393 

Estimated  outlays  

  533 

768 

1,011 

2,312 

Estimated  cost  to  State  and  local  Governments:  Estimated  outlays  

  95 

117 

101 

313 

Note:  Estimates  are  as  shewn  regardless  of  ttie  budgetary  base  ttiat  is  used,  i.e.,  Gramm-fiudman  or  Resolution.  An  effective  date  of  November 
15,  1987  is  assumed. 


Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

Social  Security  Act 
***«««* 


TITLE  IV— GRANTS  TO  STATES  FOR  AID  AND  SERVICES  TO 
NEEDY  FAMILIES  WITH  CHILDREN  AND  FOR  CHILD- 
WELFARE  SERVICES 


Part  A— Aid  to  Famiues  With  Dependent  Children 
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STATE  PLANS  FOR  AID  AND  SERVICES  TO  NEEDY  FAMILIES  WITH 

CHILDREN 

Sec.  402.  (a)  A  State  plan  for  aid  and  services  to  needy  families 
with  children  must — 
(!)••• 

•  *•**«* 

[(19)  provide — 

t(A)  that  every  individual,  as  a  condition  of  eligibility 
for  aid  under  this  part,  shall  register  for  manpower  serv- 
ices, training,  employment,  and  other  employment-related 
activities  (including  emplo3mient  search,  not  to  exceed 
eight  weeks  in  total  in  each  year)  with  the  Secretary  of 
Labor  as  provided  by  regulations  issued  by  him,  unless 
such  individual  is — 

[(i)  a  child  who  is  under  age  16  or  attending,  full- 
time,  an  elementary,  secondary,  or  vocational  (or  tech- 
nical) school; 

[(ii)  a  person  who  is  ill,  incapacitated,  or  of  ad- 
vanced age; 

[(iii)  a  person  so  remote  from  a  work  incentive 
project  that  his  effective  participation  is  precluded; 

[(iv)  a  person  whose  presence  in  the  home  is  re- 
quired because  of  illness  or  incapacity  of  another 
member  of  the  household; 

[(v)  the  parent  or  other  relative  of  a  child  under  the 
age  of  six  who  is  personally  providing  care  for  the 
child  with  only  very  brief  and  infrequent  absences 
from  the  child; 

[(vi)  the  parent  or  other  caretaker  of  a  child  who  is 
deprived  of  parental  support  or  care  by  reason  of  the 
death,  continued  absence  from  the  home,  or  physical 
or  mental  incapacity  of  a  parent,  if  another  adult  rela- 
tive is  in  the  home  and  not  excluded  by  clause  (i),  (ii), 
(iii),  or  (iv)  of  this  subparagraph  (unless  he  has  failed 
to  register  as  required  by  this  subparagraph,  or  has 
been  found  by  the  Secretary  of  Labor  to  have  refused 
without  good  cause  to  participate  under  a  work  incen- 
tive program  or  accept  employment  as  described  in 
subparagraph  (F)  of  this  paragraph; 

[(vii)  a  person  who  is  working  not  less  than  30 
hours  per  week; 

[(viii)  the  parent  of  a  child  who  is  deprived  of  pa- 
rental support  or  care  by  reason  of  the  unemployment 
of  a  parent,  if  the  other  parent  (who  is  the  principal 
earner,  as  defined  in  section  407(d))  is  not  excluded  by 
the  preceding  clauses  of  this  subparagraph;  or 

[(ix)  a  woman  who  is  pregnant  if  it  has  been  medi- 
cally verified  that  the  child  is  expected  to  be  bom  in 
the  month  in  which  such  registration  would  otherwise 
be  required  or  within  the  3-month  period  immediately 
following  such  month; 
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and  that  any  individual  referred  to  in  clause  (v)  shall  be 
advised  of  his  or  her  option  to  register,  if  he  or  she  so  de- 
sires, pursuant  to  this  paragraph,  and  shall  be  informed  of 
the  child  care  services  (if  any)  which  will  be  available  to 
him  or  her  in  the  event  he  or  she  should  decide  so  to  regis- 
ter; 

[(B)  that  aid  to  families  with  dependent  children  under 
the  plan  will  not  be  denied  by  reason  of  such  registration 
or  the  individual's  certification  to  the  Secretary  of  Labor 
under  subparagraph  (G)  of  this  paragraph,  or  by  reason  of 
an  individual's  participation  on  a  project  under  the  pro- 
gram established  by  section  432(bX2)  or  (3); 

[(C)  for  arrangements  to  assure  that  there  will  be  made 
a  non-Federal  contribution  to  the  work  incentive  programs 
established  by  part  C  by  appropriate  agencies  of  the  State 
or  private  organizations  of  10  per  centum  of  the  cost  of 
such  programs,  as  specified  in  section  435(b); 

[(D)  that  (i)  training  incentives  authorized  under  section 
434  shall  be  disregarded  in  determining  the  needs  of  an  in- 
dividual under  paragraph  (7),  and  (ii)  in  determining  such 
individual's  needs  the  additional  expenses  attributable  to 
his  participation  in  a  program  established  by  section 
432(b)(2)  or  (3)  shall  be  taken  into  account; 

[(F)  that  iif  (and  for  such  period  as  is  prescribed  under 
joint  regulations  of  the  Secretary  and  the  Secretary  of 
Labor)  any  child,  relative  or  individual  has  been  found  by 
the  Secretary  of  Labor  under  section  433(g)  to  have  refused 
without  good  cause  to  participate  under  a  work  incentive 
program  established  by  part  C  with  respect  to  which  the 
Secretary  of  Labor  has  determined  his  participation  is  con- 
sistent with  the  purposes  of  such  part  C,  or  to  have  refused 
without  good  cause  to  accept  employment  in  which  he  is 
able  to  engage  which  is  offered  through  the  public  employ- 
ment offices  of  the  State  as  is  otherwise  offered  by  an  em- 
ployer if  the  offer  of  such  employer  is  determined,  after 
notification  by  him,  to  be  a  bona  fide  offer  of  employ- 
ment— 

[(i)  if  the  relative  makes  such  refusal,  such  rela- 
tive's needs  shall  not  be  taken  into  account  in  making 
the  determination  under  paragraph  (7),  and  aid  for 
any  dependent  child  in  the  family  in  the  form  of  pay- 
ments of  the  type  described  in  section  406(b)(2)  (which 
in  such  a  case  shall  be  without  regard  to  clauses  (A) 
through  (D)  thereof)  or  section  472  will  be  made  unless 
the  State  agency,  after  making  reasonable  efforts,  is 
unable  to  locate  an  appropriate  individual  to  whom 
such  payments  can  be  made; 

[(ii)  if  the  parent  who  has  been  designated  as  the 
principal  earner,  for  pusposes  of  section  407,  makes 
such  refusal,  aid  will  be  denied  to  all  members  of  the 
familj^; 

[(iii)  aid  with  respect  to  a  dependent  child  will  be 
denied  if  a  child  who  is  the  only  child  receiving  aid  in 
the  family  makes  such  refusal; 
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[(iv)  if  there  is  more  than  one  child  receiving  aid  in 
the  family,  aid  for  any  such  child  will  be  denied  (and 
his  needs  will  not  be  taken  into  account  in  making  the 
determiantion  under  paragraph  (7))  if  that  child 
makes  such  refusal;  and 

[(v)  if  such  individual  makes  such  refusal,  such  in- 
dividual's needs  shall  not  be  taken  into  account  in 
making  the  determination  under  paragraph  (7); 
[(G)  that  the  State  agency  will  have  in  effect  a  special 
program  which  (i)  will  be  administered  by  a  separate  ad- 
ministrative irnit  (which  will,  to  the  maximum  extent  fea- 
sible, be  located  in  the  same  facility  as  that  utilized  for  the 
administration  of  programs  established  pursuant  to  section 
432(bXl),  (2),  or  (3)  and  the  employees  of  which  will,  to  the 
maximum  extent  feasible,  perform  services  only  in  connec- 
tion with  the  administration  of  such  program,  (ii)  will  pro- 
vide (through  arrangements  with  others  or  otherwise)  for 
individuals  who  have  been  registered  pursuant  to  subpara- 
graph (A)  of  this  paragraph  (I)  in  accordance  with  the 
order  of  priority  listed  in  section  433(a),  such  health,  voca- 
tional rehabilitation,  counseling,  child  care,  and  other 
social  and  supportive  services  as  are  necessary  to  enable 
such  individuals  to  accept  employment  or  receive  manpow- 
er training  provided  under  section  432(bXl),  (2),  or  (3),  and 
will,  when  arrangements  have  been  made  to  provide  neces- 
sary supportive  services,  including  child  care,  certify  to  the 
Secretary  of  Labor  those  individuals  who  are  ready  for  em- 
ployment or  training  under  section  432(bXl),  (2),  or  (3),  (11) 
such  social  and  supportive  services  as  are  necessary  to 
enable  such  individuals  as  determined  appropriate  by  the 
Secretary  of  Labor  actively  to  engage  in  other  employ- 
ment-related (including  but  not  limited  to  employment 
search)  activities,  as  well  as  timely  payment  for  necessary 
employment  se£U"ch  expenses,  and  (III)  for  a  period  deemed 
approrpriate  by  the  Secretary  of  Labor  after  such  an  indi- 
vidual accepts  employment,  such  social  and  suppotive  serv- 
ices as  are  reasonable  and  necessary  to  enable  him  to 
retain  such  emplo)anent,  (iii)  will  participate  in  the  devel- 
opment of  operational  and  employability  plans  imder  sec- 
tion 433(b);  and  (iv)  provides  for  purposes  of  clause  (ii)  that, 
when  more  than  one  kind  of  child  care  is  available,  the 
mother  may  choose  the  type,  but  she  may  not  refuse  to 
accept  child  care  services  if  they  are  available;  and 

[(H)  that  an  individual  participating  in  emplo)mient 
search  activities  shall  not  be  referred  to  emplojonent  op- 
portunities which  do  no  meet  the  criteria  for  appropriate 
work  and  training  to  which  an  individual  may  otherwise 
be  assigned  under  section  432(bXl),  (2),  or  (3);] 
(19)  provide  that  the  State  has  in  effect  and  operation  a  Fair 
Work  Opportunities  Program  approved  by  the  Secretary  of 
Labor  as  meeting  all  of  the  requirements  of  section  416  and  of 
part  C  of  this  title; 
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C(35)  at  the  option  of  the  State,  provide — 

[(A)  that  as  a  condition  of  eligibility  for  aid  under  the 
State  plan  of  any  individual  claiming  such  aid  who  is  re- 
quired to  register  pursuant  to  paragraph  (19XA)  (or  who 
would  be  required  to  register  under  paragraph  (19XA)  but 
for  clause  (iii)  thereof),  including  all  such  individuals  or 
only  such  groups,  types,  or  classes  thereof  as  the  State 
agency  may  designate  for  purposes  of  this  paragraph,  such 
individual  will  be  required  to  participate  in  a  program  of 
employment  search — 

[(i)  beginning  at  the  time  he  applies  for  such  aid  (or 
an  application  including  his  need  is  filed)  and  continu- 
ing for  a  period  (prescribed  by  the  State)  of  not  more 
than  eight  weeks  (but  this  requirement  may  not  be 
used  as  a  reason  for  any  delay  in  making  a  determina- 
tion of  an  individual's  eligibility  for  aid  or  in  issuing  a 
payment  to  or  in  behalf  of  any  individual  who  is  oth- 
erwise eligible  for  such  aid);  and 

[(ii)  at  such  time  or  times  after  the  close  of  the 
period  prescribed  under  clause  (i)  as  the  State  agency 
may  determine  but  not  to  exceed  a  total  of  8  weeks  in 
any  12  consecutive  months; 
[(B)  that  any  individual  participating  in  a  program  of 
employment  search  under  this  paragraph  will  be  furnished 
such  transportation  and  other  services,  or  paid  (in  advance 
or  by  way  of  reimbursement)  such  amounts  to  cover  trans- 
portation costs  and  other  expenses  reasonably  incurred  in 
meeting  requirements  imposed  on  him  under  this  para- 
graph, as  may  be  necessary  to  enable  such  individual  to 
participate  in  such  program;  and 

[(C)  that,  in  the  case  of  an  individual  who  fails  without 
good  cause  to  comply  with  requirements  imposed  upon  him 
under  this  paragraph,  sanctions  imposed  by  paragraph 
(19)(F)  shall  be  applied  in  the  same  manner  as  if  the  indi- 
vidual had  made  a  refusal  of  the  type  which  would  cause 
the  provisions  of  such  paragraph  (19)(F)  to  be  applied 
(except  that  the  State  may  at  its  option,  for  purposes  of 
this  paragraph,  reduce  the  period  for  which  such  sanctions 
would  otherwise  be  in  effect);] 

PAYMENT  TO  STATES 

Sec.  403.  (a)  From  the  sums  appropriated  therefor,  the  Secretary 
of  the  Treasury  shall  pay  to  each  State  which  has  an  approved 
plan  for  aid  and  services  to  needy  families  with  children,  for  each 
quarter,  beginning  with  the  quarter  commencing  October  1,  1958 — 
(1)  •  •  ♦ 

(3)  in  the  case  of  any  State,  an  amount  equal  to  the  sum  of 
the  following  proportions  of  the  total  amounts  expended  during 
such  quarter  as  found  necessary  by  the  Secretary  for  the 
proper  and  efficient  administration  of  the  State  plan — 
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(A)  100  percent  of  so  much  of  such  expenditures  as  are 
for  the  costs  of  the  implementation  and  operation  of  the 
immigration  status  verification  system  described  in  section 
1137(d), 

(B)  90  per  centum  of  so  much  of  the  sums  expended 
during  such  quarter  as  are  attributable  to  the  planning, 
design,  development,  or  installation  of  such  statewide 
mechanized  claims  processing  and  information  retrieval 
systems  as  (i)  meet  the  conditions  of  section  402(aX30),  and 
(ii)  the  Secretary  determines  are  likely  to  provide  more  ef- 
ficient, economical,  and  effective  administration  of  the 
plan  and  to  be  compatible  with  the  claims  processing  and 
information  retrieval  systems  utilized  in  the  administra- 
tion of  State  plans  approved  under  title  XIX,  and  State 
programs  with  respect  to  which  there  is  Federal  financing 
participation  under  title  XX,  [and  J 

(C)  one-half  of  so  much  of  such  expenditures  as  are  in- 
curred in  connection  with  the  administration  of  the  pro- 
grams established  under  section  416  and  part  Q  and 

C(C)  J  (D)  one-half  of  the  remainder  of  such  expenditures 
[(including  as  expenditures  under  this  subparagraph  the 
value  of  any  services  furnished,  and  the  amount  of  any 
payments  made  (to  cover  expenses  incurred  by  individuals 
under  a  program  of  emplo)anent  search),  under  section 
402(aX35)(B)),l, 

except  that  no  payment  shall  be  made  with  respect  to  amounts 
expended  in  connection  with  the  provision  of  any  service  de- 
scribed in  section  2002(a)  of  this  Act  [other  than  services  fur- 
nished under  section  402(aX35)(B)  (as  described  in  the  paren- 
thetical phrase  in  subparagraph  (C)),  and  other  than  services 
the  provision  of  which  is  required  by  section  402(aX19)  to  be  in- 
cluded in  the  plan  of  the  State,  or  which  is  a  service  provided 
in  connection  with  a  community  work  experience  program  or 
work  supplementation  program  imder  section  409  or  414;  and] 
other  than  services  furnished  under  section  416  or  under  section 
402(g);  and 

(4)  in  the  case  of  any  State,  an  amount  equal  to  65  percent  of 
the  total  amount  expended  during  such  quarter  (other  than  ad- 
ministrative expenditures)  for  the  programs  established  pursu- 
ant to  section  416  and  part  C;  and 

*««*•** 

[(c)  Notwithstanding  any  othe  provision  of  this  Act,  the  Federal 
share  of  assistance  pajrments  under  this  part  shall  be  reduced  with 
respect  to  any  State  for  any  fiscal  year  fdter  June  30,  1973,  by  one 
percentage  point  for  each  percentage  point  by  which  the  number  of 
individuals  certified  imder  the  program  of  such  State  established 
pursuant  to  section  402(aX19XG),  to  the  local  employment  office  of 
the  State  as  being  ready  for  employment  or  training  under  section 
43201))  (1),  (2),  or  (3),  is  less  than  15  per  centum  of  the  average 
number  of  individuals  in  such  State  who,  during  such  year,  are  re- 
quired to  be  registered  pursuant  to  section  402(aX19XA). 
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[(dXD  Notwithstanding  any  provision  of  subsection  (aX3),  the  ap- 
plicable rate  under  such  subsection  shall  be  90  per  centum  with  re- 
spect to  social  and  supportive  services  provided  pursuant  to  section 
402(aX19XG).  In  determining  the  amount  of  the  expenditures  made 
under  a  State  plan  for  any  quarter  with  respect  to  social  and  sup- 
portive services  pursuant  to  section  402(aX19XG),  there  shall  be  in- 
cluded the  fair  and  reasonable  value  of  goods  and  services  fur- 
nished in  kind  from  the  State  or  any  political  subdivision  thereof. 

[(2)  Of  the  sums  authorized  by  section  401  to  be  appropriated  for 
the  fiscal  year  ending  June  30,  1973,  not  more  than  $750,000,000 
shall  be  appropriated  to  the  Secretary  for  payments  with  respect  to 
services  to  which  paragraph  (1)  applies.  J 

«•*«•«* 

DEPENDENT  CHILDREN  OF  UNEMPLOYED  PARENTS 

Sec.  407.  (a)  •  ♦  * 

(b)  The  provisions  of  subsection  (a)  shall  be  applicable  to  a  State 
if  the  State's  plan  approved  under  section  402 — 

(1)  ♦  •  * 

(2)  provides— 

(A)  for  such  assurances  as  will  satisfy  the  Secretary  that 
unemployed  parents  of  dependent  children  as  defined  in 
subsection  (a)  [will  be  certified  to  the  Secretaiy  of  Labor 
as  provided  in  section  402(aX19)  within  30  days]  will  par- 
ticipate or  apply  for  participation  in  the  program  estab- 
lished under  section  416  within  SO  days  after  receipt  of  aid 
with  respect  to  such  children; 

(C)  for  the  denial  of  aid  to  families  with  dependent  chil- 
dren to  any  child  or  relative  specified  in  subsection  (a) — 
(i)  if  and  for  so  long  as  such  child's  parent  described 
in  paragraph  (1XA)[,  unless  exempt  under  section 
402(aX19XA),  is  not  currently  registered  pursuant  to 
such  section  for  the  work  incentive  program  estab> 
lished  under  part  C  of  this  title,  or,  if  he  is  exempt 
under  such  section  by  reason  of  clause  (iii)  thereof  or 
no  such  program  in  which  he  can  effectively  partici- 
pate has  been  established  or  provided  imder  section 
432(a),  is  not  registered]  is  not  currently  participating 
in  the  program  established  under  section  416,  unless 
such  parent  is  exempt  under  section  416(cXS)y  with  the 
public  emplo3mient  ofiices  in  the  State,  and 

(c)  Notwithstanding  any  other  provisions  of  this  section,  expendi- 
tures pursuant  to  this  section  shall  be  excluded  fi*om  aid  to  families 
with  dependent  children  (A)  where  such  expenditures  are  made 
under  the  plan  with  respect  to  any  dependent  child  as  defined  in 
subsection  (a),  (i)  for  any  part  of  the  30Hlay  period  referred  to  in 
subparagraph  (A)  of  subsection  (bXD,  or  (ii)  for  any  period  prior  to 
the  time  when  the  parent  satisfies  subparagraph  (B)  of  such  subsec- 
tion, and  (B)  if,  ana  for  as  long  as,  no  action  is  taken  (after  the  30- 
day  period  referred  to  in  subparagraph  (A)  of  subsection  (bX2)), 
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under  the  program  therein  specified,  [to  certify  such  parent  to  the 
Secretary  of  Labor  pursuant  to  section  402(aX19).3  to  participate  in 
the  program  established  under  section  416. 
(d)  For  purposes  of  this  section — 

(1)  the  term  "quarter  of  work"  with  respect  to  any  individual 
means  a  calendar  quarter  in  which  such  individual  received 

Xed  income  of  not  less  than  $50  (or  which  is  a  "quEirter  of 
rage"  as  defined  in  section  213(a)(2)),  or  in  which  such  indi- 
vidual participated  in  a  conmiunity  work  experience  program 
linder  section  [409,  or  the  work  incentive  program  established 
under  part  C;3  416(j); 

****•«« 

[(e)  The  Secretary  and  the  Secretary  of  Labor  shall  jointly  enter 
into  an  agreement  with  each  State  which  is  able  and  willing  to  do 
so  for  the  purpose  of  (1)  simplifying  the  procedures  to  be  followed 
by  unemployed  parents  and  other  unemployed  persons  in  such 
State  in  registering  pursuant  to  section  402(aX19)  for  the  work  in- 
centive program  established  by  part  C  of  this  title  and  in  register- 
ing with  public  employment  offices  (under  this  section  and  other- 
wise) or  in  connection  with  applications  for  unemployment  compen- 
sation, by  reducing  the  number  of  locations  or  agencies  where  such 
persons  must  go  in  order  to  register  for  such  programs  and  in  con- 
nection with  such  applications,  and  (2)  providing  where  possible  for 
a  single  registration  satisfying  this  section  and  the  requirements  of 
both  the  work  incentive  program  and  the  applicable  imemployment 
compensation  laws.] 

CCOMMUNITY  WORK  EXPERIENCE  PROGRAMS 

[Sec.  409.  (aXD  Any  State  which  chooses  to  do  so  may  establish 
a  community  work  experience  program  in  accordance  with  this  sec- 
tion. The  purpose  of  the  community  work  experience  program  is  to 
provide  experience  and  training  for  individuals  not  otherwise  able 
to  obtain  employment,  in  order  to  assist  them  to  move  into  regular 
employment.  Ck)mmunity  work  experience  programs  shall  be  de- 
signed to  improve  the  employability  of  participants  through  actual 
work  experience  and  training  and  to  enable  individuals  employed 
under  commimity  work  experience  programs  to  move  promptly 
into  regular  public  or  private  employment.  The  facilities  of  the 
State  public  emplojmient  offices  may  be  utilized  to  find  employ- 
ment opportunities  for  recipients  under  this  program.  Community 
work  experience  programs  shall  be  limited  to  projects  which  serve 
a  useful  public  purpose  in  fields  such  as  health,  social  service,  envi- 
ronmental protection,  education,  urban  and  rural  development  and 
redevelopment,  welfare,  recreation,  public  facilities,  public  safety, 
and  day  care.  To  the  extent  possible,  the  prior  training,  experience, 
and  slalls  of  a  recipient  shall  be  utilized  in  making  appropriate 
work  experience  assignments.  A  community  work  experience  pro- 
gram established  under  this  section  shall  provide — 

[(A)  appropriate  standards  for  health,  safety,  and  other  con- 
ditions applicable  to  the  performance  of  work; 

[(B)  that  the  program  does  not  result  in  displacement  of  per- 
sons currently  employed,  or  the  filling  of  established  imfllled 
position  vacancies; 
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[(C)  reasonable  conditions  of  work,  taking  into  account  the 
geographic  region,  the  residence  of  the  participants,  and  the 
proficiency  of  the  participants; 

[(D)  that  participants  will  not  be  required,  without  their 
consent,  to  travel  an  unreasonable  distance  from  their  homes 
or  remain  away  from  their  homes  overnight; 

[(E)  that  the  maximum  number  of  hours  in  any  month  that 
a  participant  may  be  requried  to  work  is  that  number  which 

Xals  the  amount  of  add  payable  with  respect  to  the  family  of 
ch  such  individual  is  a  member  imder  the  State  plan  ap- 
proved under  this  part,  divided  by  the  greater  of  the  Federal  or 
the  applicable  State  minimum  wage;  and 

[(F)  that  (i)  except  as  provided  in  clause  (ii)  provision  will  be 
made  for  transportation  and  other  costs,  not  in  excess  of  an 
amount  established  by  the  Secretary,  reasonably  necessary  and 
directly  related  to  participation  in  the  program,  and  (ii)  to  the 
extent  that  the  State  is  unable  to  provide  for  the  costs  involved 
through  the  furnishing  of  services  directly  to  the  individuals 
participating  in  the  program,  participants  who  are  recipients 
of  aid  under  the  State's  plan  approved  under  section  402  will 
instead  be  reimbursed  for  trsuisportation  costs  directly  related 
to  their  participation  in  the  program  (in  amounts  equal  to  the 
cost  of  transportation  by  the  most  appropriate  means  as  deter- 
mined by  the  state  agency),  and  for  day  care  expenses  directly 
attributable  to  such  participation  (in  amounts  determined  by 
the  State  agency  to  be  reasonable,  necesary,  and  cost-effective 
but  not  in  excess  of  the  comparable  maximum  day  care  dedic- 
tuion  allowed  under  section  402(aX8XAXiii)  for  recipients  of  aid 
under  the  plan  generally);  and  amounts  paid  as  reimbursement 
to  participants  under  clause  (i)  or  (ii)  shall  be  considered,  for 
purposes  of  section  403(a),  to  be  expenditures  made  for  the 
proper  and  efficient  administration  of  the  State's  plan  ap- 
proved under  section  402. 
[(2)  Nothing  contained  in  this  section  shall  be  construed  as  au- 
thorizing the  pajrment  of  aid  under  this  part  as  compensation  for 
work  performed,  nor  shall  a  participant  be  entitled  to  a  salary  or 
to  any  other  work  or  training  expense  provided  under  any  other 
provision  of  law  by  reason  of  his  participation  in  a  program  imder 
this  section. 

[(3)  Nothing  in  this  part  or  part  C,  or  in  any  State  plan  ap- 
proved imder  this  part,  shall  be  construed  to  prevent  a  State  from 
operating  (on  such  terms  and  conditions  and  in  such  cases  as  the 
Stete  may  find  to  be  necessary  or  appropriate,  whether  or  not  such 
terms,  conditions,  and  cases  are  consistent  with  section  402(aX19)  or 
part  C)  a  community  work  experience  program  in  accordance  with 
this  section. 

[(4XA)  Participants  in  community  work  experience  programs 
under  this  section  may,  subject  to  subparagraph  (B),  perform  work 
in  the  public  interest  (which  otherwise  meets  the  requirements  of 
this  section)  for  a  Federal  office  or  agency  with  its  consent,  and, 
notwithstanding  section  1342  of  title  31,  United  Stetes  Code,  or  any 
other  provision  of  law,  such  agency  may  accept  such  services,  but 
such  participants  shall  not  be  considered  to  be  Federal  employees 
for  any  purpose. 
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[(B)  The  State  agency  shall  provide  appropriate  workers*  com- 
pensation and  tort  claims  protection  to  each  participant  performing 
work  for  a  Federal  office  or  agency  pursuant  to  subparagraph  (A) 
on  the  same  basis  as  such  compensation  and  protection  are  provid- 
ed to  other  participants  in  community  work  experience  programs 
in  the  State. 

[(bXD  Each  recipient  of  aid  under  the  plan  who  is  registered 
under  section  402(aX19)  shall  participate,  upon  referral  by  the 
State  agency,  in  a  community  work  experience  program  unless 
such  recipient  is  currently  employed  for  no  fewer  than  80  hours  a 
month  and  is  earning  an  amount  not  less  than  the  applicable  mini- 
mum wage  for  such  employment. 

[(2)  In  addition  to  an  individual  described  in  paragraph  (1),  the 
State  agency  may  also  refer,  for  participation  in  programs  under 
this  section,  an  individual  who  would  be  required  to  register  under 
section  402(aX19XA)  but  for  the  exception  contained  in  clause  (v)  of 
such  section  (but  only  if  the  child  for  whom  the  parent  or  relative 
is  caring  is  not  under  the  age  of  three  and  child  care  is  available 
for  such  child),  or  in  clause  (iii)  of  such  section. 

£(3)  The  chief  executive  officer  of  the  State  shall  provide  coordi- 
nation between  a  community  work  experience  program  operated 
pursuant  to  this  section,  any  program  of  employment  search  under 
section  402(aX35),  and  the  work  incentive  program  operated  pursu- 
ant to  part  C  so  as  to  insure  that  job  placement  will  have  priority 
over  participation  in  the  community  work  experience  program,  and 
that  individuals  eligible  to  participate  in  more  than  one  such  pro- 
gram are  not  denied  aid  under  the  State  plan  on  the  grounds  of 
failure  to  participate  in  one  such  program  if  they  are  actively  and 
satisfactorily  participating  in  another.  The  chief  executive  officer 
of  the  State  may  provide  that  part-time  participation  in  more  than 
one  such  program  may  be  required  where  appropriate. 

[(c)  The  provisions  of  section  402(aX19)(F)  shall  apply  to  any  indi- 
vidual referred  to  a  community  work  experience  program  who  fails 
to  participate  in  such  program  in  the  same  manner  as  they  apply 
to  an  individual  to  whom  section  402(aX19)  applies. 

[(d)  In  the  case  of  any  State  which  makes  expenditures  in  the 
form  described  in  subsection  (a)  under  its  State  plan  approved 
imder  section  402,  expenditures  for  the  proper  and  efficient  admin- 
istration of  the  State  plan,  for  purposes  of  section  403(aX3),  may 
not  include  the  cost  of  making  or  acquiring  materials  or  equipment 
in  connection  with  the  work  performed  under  a  program  referred 
to  in  subsection  (a)  or  the  cost  of  supervision  of  work  under  work 
such  program,  and  may  include  only  such  other  costs  attributable 
to  such  programs  as  are  permitted  by  the  Secretary.  3 

•  *  *  *  *  *  « 

[WORK  SUPPLEMENTATION  PROGRAM 

[Sec.  414.  (a)  It  is  the  purpose  of  this  section  to  allow  a  State  to 
institute  a  work  supplementation  program  under  which  such  State, 
to  the  extent  such  State  determines  to  be  appropriate,  may  make 
jobs  available,  on  a  voluntary  basis,  as  an  alternative  to  aid  other- 
wise provided  under  the  State  plan  approved  under  this  part. 
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[(bXD  Notwithstanding  the  provisions  of  section  406  or  any 
other  provision  of  law,  Federal  funds  may  be  paid  to  a  State  under 
this  part,  subject  to  the  provisions  of  this  section,  with  respect  to 
expenditures  incurred  in  operating  a  work  supplementation  pro- 
gram under  this  section. 

[(2)  Nothing  in  this  part  or  part  C,  or  in  any  State  plan  ap- 
proved under  this  part,  shall  be  construed  to  prevent  a  State  from 
operating  (on  such  terms  and  conditions  and  in  such  cases  as  the 
State  may  find  to  be  necessary  or  appropriate,  whether  or  not  such 
terms,  conditions,  and  cases  are  consistent  with  section  402(aX19)  or 
part  C)  a  work  supplementation  program  in  accordance  with  this 
section. 

£(3)  Notwithstanding  section  402(aX23)  or  any  other  provision  of 
law,  a  State  may  adjust  the  levels  of  the  standards  of  need  under 
the  State  plan  as  the  State  determines  to  be  necessary  and  appro- 
priate for  carrying  out  a  work  supplementation  program  under  this 
section. 

C(4)  Notwithstanding  section  402(aXl)  or  any  other  provision  of 
law,  a  State  operating  a  work  supplementation  program  under  this 
section  may  provide  that  the  needs  standards  in  effect  in  those 
areas  of  the  State  in  which  such  program  is  in  operation  may  be 
different  from  the  needs  standards  in  effect  in  the  areas  in  which 
such  program  is  not  in  operation,  and  such  State  may  provide  that 
the  needs  standards  for  categories  of  recipients  of  aid  may  vary 
sunong  such  categories  as  the  State  determines  to  be  appropriate 
on  the  basis  of  ability  to  participate  in  the  work  supplementation 
program. 

[(5)  Notwithstanding  any  other  provision  of  law,  a  State  may 
make  further  adjustments  in  the  amounts  of  aid  paid  imder  the 
plan  to  different  categories  of  recipients  (as  determined  under 
paragraph  (4))  in  order  to  offset  increases  in  benefits  from  needs  re- 
lated programs  (other  than  the  State  plan  approved  under  this 
part)  as  the  State  determines  to  be  necessary  and  appropriate  to 
further  the  purposes  of  the  work  supplementation  program. 

[(6)  Notwithstanding  section  402(aX8)  or  any  other  provision  of 
law,  a  State  operating  a  work  supplmentation  program  under  this 
section  (A)  mav  reduce  or  eliminate  the  amoimt  of  earned  income 
to  be  disregarded  under  the  State  plan  as  the  State  determines  to 
be  necessary  and  appropriate  to  further  the  purposes  of  the  work 
supplementation  program,  and  (B)  during  one  or  more  of  the  first 
nine  months  of  an  individual's  employment  pursuant  to  a  program 
under  this  section,  may  apply  to  the  wages  of  the  individual  the 
provisions  of  section  402(aX8XAXiv)  without  regard  to  the  provi- 
sions of  (BXiiXII)  of  such  section. 

S(cXl)  A  work  supplementation  program  operated  by  a  State 
er  this  section  shall  provide  that  any  individual  who  is  an  eligi- 
ble individual  (as  determined  under  paragraph  (2))  may  choose  to 
take  a  supplemented  job  (as  defined  in  paragraph  (3))  to  the  extent 
supplemented  jobs  are  available  under  the  program.  Pajrments  by 
the  State  to  individuals  or  to  employers  imder  the  program  shall  be 
expenditures  incurred  by  the  State  for  aid  to  families  with  depend- 
ent children,  except  as  limited  by  subsection  (d). 

[(2)  For  purposes  of  this  section,  an  eligible  individucd  is  an  indi- 
vidual who  is  in  a  category  which  the  State  determines  shall  be  eli- 
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gible  to  participate  in  the  work  supplementation  program,  and  who 
would,  at  the  time  of  his  placement  in  such  job,  be  eligible  for  as- 
sistance under  the  State  plan  if  such  State  did  not  have  a  work 
supplementation  program  in  effect  and  had  not  altered  its  State 
plan  accordingly,  as  such  State  plan  was  in  effect  in  May  1981,  or 
as  modified  thereafter  as  required  by  Federal  law. 

[(3)  For  purposes  of  this  section,  a  supplemented  job  is — 

t(A)  a  job  position  provided  to  an  eligible  individual  by  the 

State  or  local  agency  administering  the  State  plan  under  this 

part;  a  or 

[(B)  a  job  position  provided  to  an  eligible  individual  by  any 
other  employer  for  which  all  or  part  of  the  wages  are  paid  by 
such  State  or  local  agency. 
A  State  may  provide  or  subsidize  any  job  position  under  the  pro- 
gram as  such  State  determines  to  be  appropriate,  but  acceptance  of 
any  such  position  shall  be  voluntary. 

r(d)  The  amount  of  the  Federal  payment  to  a  State  under  section 
403  for  expenditures  incurred  in  making  payments  to  individuals 
and  employers  imder  a  work  supplementation  program  shall  not 
exceed  an  amount  equal  to  the  amount  which  would  otherwise  be 
payable  under  such  section  if  the  family  of  each  individual  em- 
ployed in  the  program  established  in  such  State  under  this  section 
nad  received  the  maximum  amount  of  aid  payable  under  the  State 
plan  to  such  a  family  with  no  income  (without  regard  to  adjust- 
ments under  subsection  (b)  of  this  section)  for  a  period  of  months 
equal  to  the  lesser  of  (1)  nine  months,  or  (2)  the  nimiber  of  months 
in  which  such  individual  was  employed  in  such  program. 

C(eXl)  Nothing  in  this  section  shall  be  construed  as  requiring  a 
State  or  local  agency  administering  the  State  plan  to  provide  em- 
ployee status  to  any  eligible  individual  to  whom  it  provides  a  job 
position  under  the  work  supplementation  program,  or  with  respect 
to  whom  it  provides  all  or  part  of  the  wages  paid  to  such  individual 
by  another  entity  under  such  program. 

[(2)  Nothing  in  this  section  shall  be  construed  as  requiring  such 
State  or  local  agency  to  provide  that  eligible  individuals  filling  job 
positions  provided  by  other  entities  under  such  program  be  provid- 
ed employee  status  by  such  entity  during  the  first  13  weeks  during 
which  they  fill  such  position. 

[(3)  Wages  paid  under  a  work  supplementation  program  shall  be 
considered  to  be  earned  income  for  purposes  of  any  provision  of 
law. 

r(f)  Any  work  supplementation  program  operated  by  a  State 
shall  be  aoministered  by — 

[(1)  the  agency  designated  to  administer  or  supervise  the  ad- 
ministration of  the  State  plan  under  section  402(aX3);  or 

[(2)  the  agency  (if  any)  designated  to  administer  the  commu- 
nity work  experience  program  under  section  409. 
[(g)  Any  State  which  chooses  to  operate  a  work  supplementation 
program  under  this  section  may  choose  to  provide  that  any  individ- 
ual who  participates  in  such  program,  and  any  child  or  relative  of 
such  individual  (or  other  individual  living  in  the  same  household  as 
such  individual)  who  would  be  eligible  for  aid  under  the  State  plan 
approved  under  this  part  if  such  State  did  not  have  a  work  supple- 
mentation program,  shall  be  considered  individuals  receiving  aid 
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under  the  State  plan  approved  under  this  part  for  purposes  of  eligi- 
bility for  medical  assistance  under  the  State  plan  approved  under 
title  XIX. 

[(h)  No  individual  receiving  a  grant  under  the  State  plan  shall 
be  excused,  by  reason  of  the  fact  that  such  State  has  a  work  supple- 
mentation program,  from  any  requirement  of  this  part  or  part  C 
relating  to  work  requirements  (except  during  any  period  in  which 
such  individual  is  employed  under  such  work  supplementation  pro- 
gram).] 

******* 

FAIR  WORK  OPPORTUNITIES  PROGRAM 

Sec.  416.  (a)  Purpose.^U  is  the  purpose  of  the  Fair  Work  Oppor- 
tunities Program  required  under  subsection  (b)  to  assure  that  needy 
children  and  parents  obtain  the  education,  training,  and  employ- 
ment which  will  help  them  avoid  long-term  welfare  dependence. 

(b)  Establishment  and  Operation  of  Programs.— As  a  condi- 
tion of  its  participation  in  the  Family  Support  Program  under  this 
part,  each  State  shall  establish  and  operate  a  Fair  Work  Opportuni- 
ties Program  approved  by  the  Secretary  of  Labor  as  meeting  the  re- 
quirements of  part  C  of  this  title. 

(c)  Participation. --(1)  Each  adult  recipient  of  family  support 
supplements  in  the  State  who  is  not  exempt  under  paragraph  (3) 
shall  be  required  to  participate  in  the  Fair  Work  Opportunities  Pro- 
gram under  part  C  to  the  extent  that  the  program  is  available  in  the 
political  subdivision  where  he  or  she  resides  and  State  resources 
otherwise  permit.  The  State  public  assistance  agency  (as  such  term 
is  defined  in  section  431(6))  shall  take  such  action  as  may  be  neces- 
sary to  ensure  that  each  recipient  of  such  supplements  (including 
each  such  recipient  who  is  exempt  under  paragraph  (3))  is  notified 
and  fully  informed  concerning  the  education,  training,  and  work  op- 
portunities offered  under  the  program. 

(2)  The  State  may  require  participation  in  the  program  under  part 
C  by  recipients  who  are  not  exempt  under  paragraph  (3)  (hereinafter 
referred  to  as  ^'mandatory  participants "),  and  shall  also  extend  the 
opportunity  to  participate  in  the  program  to  recipients  who  are 
exempt  under  paragraph  (3)  (hereinafter  referred  to  as  ^'voluntary 
participants*).  The  State  shall  actively  encourage  such  exempt  re- 
cipients to  participate  in  the  program,  and  shall  from  time  to  time 
furnish  to  the  Secretary  of  Labor  appropriate  assurances  that  it  is 
doing  so. 

(3)  The  following  are  exempt  from  mandatory  participation  in  the 
program  under  part  C — 

(A)  an  individual  who  is  ill,  incapacitated,  or  60  years  of  age 
or  over; 

(B)  an  individual  who  is  needed  in  the  home  because  of  the 
illness  or  incapacity  of  another  family  member; 

(C)  the  parent  or  other  caretaker  relative  of  a  child  under  3 
years  of  age  (subject  to  the  last  sentence  of  this  paragraph); 
except  that  the  State  shall  permit  and  encourage  participation 
in  the  program  in  the  case  of  parents  and  other  caretaker  rela- 
tives of  children  who  have  attained  1  year  of  age  but  who  have 
not  attained  3  years  of  age,  where  appropriate  day  care  is  guar- 
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anteed  to  the  relative  involved  and  his  or  her  participation  is 
one  a  part-time  basis; 

(D)  the  parent  or  other  caretaker  relative  of  a  child  who  has 
attained  3  years  of  age  hut  not  6  years  of  age  unless  appropriate 
day  care  is  guaranteed  to  such  relative  ana  his  or  her  participa- 
tion is  on  a  part-time  basis; 

(E)  the  parent  or  other  caretaker  relative  of  a  child  who  has 
attained  6  years  of  age  but  not  15  years  of  age  unless  appropri- 
ate day  care  is  guaranteed  to  such  relative  during  any  period 
while  such  child  is  not  in  school  or  is  not  otherwise  receiving 
care  during  the  time  such  parent  or  relative  is  participating  in 
the  program  under  part  C; 

(F)  an  individual  who  is  working  20  or  more  hours  a  week; 

(G)  a  child  who  is  under  the  age  of  16  or  attending  full  time, 
an  elementary,  secondary,  or  vocational  (or  technical)  school, 
except  in  the  case  of  a  minor  parent  with  respect  to  whom  the 
State  has  exercised  its  option  under  section  417(c); 

(H)  a  woman  who  is  pregnant;  and 

(I)  an  individual  who  resides  in  an  area  of  the  State  where 
the  program  is  not  available. 

In  the  case  of  a  two-parent  family  to  which  section  407  applies,  the 
exemption  under  subparagraph  (C),  (D),  or  (E)  shall  apply  only  to 
one  parent  or  other  caretaker  relative;  but  the  State  may  at  its 
option  make  such  exemption  inapplicable  in  any  such  case  to  both 
of  the  parents  or  relatives  involved  (and  require  the  participation  in 
the  program  of  one  of  them  on  a  full-time  basis)  if  appropriate  child 
care  is  guaranteed  in  accordance  with  the  applicable  provisions  of 
such  subparagraph. 

(4)  If  the  parent  or  other  caretaker  relative  or  any  dependent  child 
in  the  family  attends  (in  good  standing)  a  school,  an  accredited 
postsecondary  institution,  or  a  course  of  vocational  or  technical 
training  which  can  reasonably  be  expected  to  lead  to  employment,  at 
the  time  he  or  she  would  otherwise  commence  participation  (as  a 
mandatory  participant  or  voluntary  participant)  in  the  program 

-  under  part  C,  such  attendance  shall  constitute  satisfactory  partici- 
pation in  the  educational  or  training  component  of  the  program  (by 
that  parent,  caretaker,  or  child)  so  long  as  it  continues;  and  the 
family  support  plan  shall  so  indicate.  The  costs  of  such  school  or 
training  shall  not  constitute  federally  reimbursable  expenses  for 
purposes  of  section  403  (but  this  sentence  shall  not  prevent  the  State 
from  providing  or  making  reimbursement  for  the  cost  of  day  care 
and  other  supportive  services  which  are  necessary  for  such  attend- 
ance in  accomance  with  section  402(g)). 

(5)  For  purposes  of  paragraph  (3),  the  term  ^^appropriate  day  care** 
means  only  day  care  that  (A)  provides  to  the  parent  or  caregiver,  a 
safe,  healthy,  supportive  setting  appropriate  for  the  age  and  individ- 
ual needs  of  their  children;  (6)  provides  unlimited  parental  access; 
(C)  posts  in  clear  public  view  the  appropriate  telephone  number  for 
filing  any  complaint  regarding  child  care  quality,  or  health  or 
safety  violations;  and  (D)  complies  fully  with  all  local  health  and 
fire  safety  standards  (as  required  by  section  402(g)(1)(B)  of  this  Act 
as  amended  by  title  II  of  the  Family  Welfare  Reform  Act  of  1987). 

(d)  Special  Efforts. — With  the  objective  of  making  the  most  ef- 
fective use  of  resources  available  to  a  State,  special  efforts  shall  be 
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undertaken  under  this  section  and  part  C  of  this  title  to  develop 
and  provide  needed  services  and  activities  for — 

(V  families  with  a  teenage  parent,  and  families  with  a  parent 
who  was  under  18  years  of  age  when  the  first  child  was  bom; 

(2)  families  that  have  been  receiving  aid  to  families  with  de- 
pendent children  or  family  support  supplements  continuously 
for  two  or  mx>re  years; 

(3)  families  with  one  or  more  children  under  6  years  of  age; 
(i)  families  with  a  parent  who  has  not  been  employed  during 

the  preceding  12  months  or  who  lacks  a  high  school  diploma  or 
equivalent,  or  has  special  educational  needs;  and 

(5)  families  with  older  children  in  which  the  youngest  child 
is  within  2  years  of  being  ineligible  for  family  support  supple- 
ments because  of  age. 

(e)  Priorities. — To  the  extent  that  the  resources  available  to  a 
State  are  not  adequate  to  accommodate  the  provision  of  services  to 
all  mandatory  participants  and  voluntary  participants  under  this 
section  and  part  C,  first  consideration  shall  be  given  to  those 
(whether  mandatory  or  voluntary  participants)  who  actively  seek  to 
participate  in  program  activities. 

(f)  Orientation. -^IXA)  During  orientation,  the  State  public  as- 
sistance agency  shall  provide  each  applicant  for  family  support  sup- 
plements full  information  (verbally  and  in  writing)  about  the  oppor- 
tunities offered  by  the  Fair  Work  Opportunities  Program  under  part 
C  and  the  rights,  responsibilities,  and  obligations  of  participants  in 
the  program,  the  obligations  of  the  State  agency  to  provide  necessary 
supportive  services  (including  child  care),  and  descriptions  of  transi- 
tional child  care  services  and  health  coverage  transitional  options. 

(B)  As  part  of  such  orientation,  the  local  resource  and  referral 
agency,  or  (if  resource  and  referral  agencies  are  not  in  place)  an 
agency  representative  knowledgeable  about  child  care,  shall  also 
provide  (i)  information  on  the  type  and  locations  of  quality  child 
care  services  available  within  the  geographical  area  reasonably  ac- 
cessible to  applicants,  (ii)  assistance  to  such  recipients  to  select  de- 
velopmentally  appropriate  quality  child  care  services,  and  (Hi)  as- 
sistance to  such  recipients  to  make  arrangements  to  obtain  such 
child  care  services. 

(C)  The  information  described  in  subparagraphs  (A)  and  (B)  shall 
also  be  provided  to  all  current  recipients  of  family  support  supple- 
ments within  six  months  after  regulations  are  issued  to  implement 
this  section  and  shall  also  be  available  at  any  time  to  recipients  of 
family  support  supplements  who  did  not  receive  orientation  under 
this  subsection  at  the  time  of  their  initial  application  for  such  sup- 
plements or  who  need  additional  information  about  the  program. 

(2)  During  the  orientation  described  in  paragraph  (1),  each  appli- 
cant for  or  recipient  of  family  support  supplements  shall  be  in- 
formed of  the  exemptions  under  subsection  (cXS),  and  the  conse- 
auences  of  a  refusal  to  participate  in  the  program  if  not  so  exempt. 
Whether  or  not  such  applicant  or  recipient  is  so  exempt,  he  or  she 
shall  be  informed  of  the  opportunity  to  receive  first  consideration 
for  services  by  actively  seeking  to  participate  in  the  program  and 
shall  be  given  appropriate  opportunities  to  indicate  his  or  her  desire 
to  participate  at  the  end  of  the  orientation  session.  Each  such  appli- 
cant or  recipient  shall  also  be  notified  in  writing,  within  a  month 
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after  the  orientation,  of  the  opportunity  to  indicate  his  or  her  desire 
to  participate  in  the  program,  including  a  clear  description  of  how 
to  enter  the  program. 

(g)  Job  Search. — Job  search  by  an  applicant  for  family  support 
supplements  may  be  required  or  assisted  while  his  or  her  applica- 
tion is  being  processed.  During  orientation,  each  applicant  shall  be 
informed  that  job  search  by  a  participant  may  be  required  or  assist- 
ea  after  his  or  her  initial  assessment,  after  his  or  her  education  or 
training,  and  at  other  appropriate  times  during  his  or  her  participa- 
tion in  the  program  under  part  C,  as  may  be  set  forth  in  the  agency- 
client  agreement  entered  into  between  such  individual  and  the  State 
work  initiatives  agency  under  part  C  and  as  otherwise  provided  by 
such  State  agency.  After  8  weeks  of  job  search  activity  without  ob- 
taining a  job,  a  participant  shall  not  be  required  to  continue  in 
such  job  search  activity,  but  shall  be  provided  education,  training, 
or  other  activities  designed  to  improve  his  or  her  prospects  for  em- 
ployment. No  requirement  imposed  by  the  State  under  the  preceding 
provisions  of  this  subsection  may  be  used  as  a  reason  for  any  delay 
in  making  a  determination  of  an  individuals  eligibility  for  family 
support  supplements  or  in  issuing  a  payment  to  or  on  behalf  of  any 
individual  who  is  otherwise  eligible  for  such  supplements. 

(h)  Sanctions. — (1)  If  any  mandatory  participant  in  the  program 
under  part  C  fails  without  good  cause  to  comply  with  any  require- 
ment imposed  with  respect  to  his  or  her  participation  in  such  pro- 
gram— 

(A)  the  needs  of  such  participant  (whether  or  not  section  407 
applies)  shall  not  be  taken  into  account  in  making  the  determi- 
nation with  respect  to  his  or  her  family  under  section  402(aX7), 
and 

(B)  if  such  participant  is  a  member  of  a  family  which  is  eligi- 
ble for  family  support  supplements  by  reason  of  section  407,  and 
his  or  her  spouse  is  not  participating  in  the  program,  the  needs 
of  such  spouse  shall  also  not  he  taken  into  account  in  making 
such  determination. 

The  sanction  described  in  subparagraph  (A)  (and  the  sanction  de- 
scribed in  subparagraph  (B)  if  applicable)  shall  continue  until  the 
participants  failure  to  comply  ceases;  except  that  such  sanction 
shall  continue  for  a  minimum  of  3  months  if  the  failure  to  comply 
is  the  participant's  second  or  a  subsequent  such  failure. 

(2)  No  sanction  shall  be  imposed  under  paragraph  (1)  until  appro- 
priate notice  thereof  has  been  provided  to  the  participant  involved, 
and  until  conciliation  efforts  have  been  made  to  discuss  and  resolve 
the  participant's  failure  to  comply  and  to  determine  whether  or  not 
good  cause  for  such  failure  existed.  In  any  event,  when  a  failure  to 
comply  has  continued  for  3  months,  the  State  public  assistance 
agency  small  promptly  remind  the  participant  in  writing  of  his  or 
her  option  to  end  the  sanction  by  terminating  such  failure. 

(3)  If  a  voluntary  participant  drops  out  of  the  program  under  part 
C  after  having  commenced  participation  in  such  program,  he  or  she 
shall  thereafter  be  given  no  priority  so  long  as  other  mandatory  or 
voluntary  participants  are  actively  seeking  to  participate  under  sub- 
section (e). 

(i)  Work  Supplementation  Programs. — (1)  Any  State  may  insti- 
tute a  work  supplementation  program  under  which  such  State,  to 
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the  extent  it  considers  appropriate,  may  reserve  the  sums  which 
would  otherwise  be  payable  to  participants  in  the  program  under 
this  section  as  family  support  supplements  under  the  State  plan  ap- 
proved under  this  part  arid  use  such  sums  instead  for  the  purpose  of 
providing  and  subsidizing  jobs  for  such  participants  (as  described  in 
paragraph  (3XC)  (i)  and  (iij),  as  an  alternative  to  the  supplements 
which  would  otherwise  be  so  payable  to  them  under  such  plan. 

(2XA)  Notwithstanding  any  other  provision  of  law,  Federal  funds 
may  be  paid  to  a  State  under  this  part,  subject  to  the  provisions  of 
this  section,  with  respect  to  expenditures  incurred  in  operating  a 
work  supplementation  program  under  this  subsection. 

(B)  Nothing  in  this  part,  or  in  any  State  plan  approved  under  this 
part,  shall  be  construed  to  prevent  a  State  from  operating  (on  such 
terms  and  conditions  and  in  such  cases  as  the  State  may  find  to  be 
necessary  or  appropriate)  a  work  supplementation  program  in  ac- 
cordance with  the  provisions  of  this  Act  applicable  to  this  subsec- 
tion. 

(C)  Notwithstanding  any  other  provision  of  law,  a  State  may 
adjust  the  levels  of  the  standards  of  need  under  the  State  plan  to 
the  extent  the  State  determines  such  adjustments  to  be  necesary  and 
appropriate  for  carrying  out  a  work  supplementation  program  under 
this  subsection. 

(D)  Notwithstanding  any  other  provision  of  law,  a  State  operating 
a  work  supplementation  program  under  this  subsection  may  provi& 
that  the  need  standards  in  effect  in  those  areas  of  the  State  in 
which  such  program  is  in  operation  may  be  different  from  the  need 
standards  in  effect  in  the  areas  in  which  such  program  is  not  in  op- 
eration, and  such  State  may  provide  that  the  need  standards  for 
categories  of  recipients  of  family  support  supplements  may  vary 
among  such  categories  to  the  extent  the  State  determines  to  be  ap- 
propriate on  the  basis  of  ability  to  participate  in  the  work  supple- 
mentation program. 

(E)  Notwithstanding  any  other  provision  of  law,  a  State  may 
make  further  adjustments  in  the  amounts  of  the  family  support  sup- 
plements paid  under  the  plan  to  different  categories  of  recipients  (as 
determined  under  subparagraph  (D))  in  order  to  offset  increases  in 
benefits  from  needs  re latea  programs  (other  than  the  State  plan  ap- 
proved under  this  part),  to  the  extent  the  State  determines  such  ad- 
justments to  be  necessary  and  appropriate  to  further  the  purposes  of 
the  work  supplementation  program. 

(F)  In  determining  the  amounts  to  be  reserved  and  used  for  pro- 
viding and  subsidizing  jobs  under  this  subsection  as  described  in 
paragraph  (1),  the  State  may  use  a  sampling  methodology. 

(G)  Notwithstanding  section  402(a)8)  or  any  other  provision  of 
law,  a  State  operating  a  work  supplementation  program  under  this 
subsection  may  reduce  or  eliminate  the  amount  of  earned  income  to 
be  disregarded  under  the  State  plan  to  the  extent  the  State  deter- 
mines such  a  reduction  or  elimination  to  be  necessary  and  appropri- 
ate to  further  the  purposes  of  the  work  supplementation  program. 

(SXA)  A  work  supplementation  program  operated  by  a  State  under 
this  subsection  shall  provide  that  any  individual  who  is  an  eligible 
individual  (as  determined  under  subparagraph  (B))  shall  take  a 
supplemented  job  (as  defined  in  subparagraph  (C))  to  the  extent  that 
supplemented  jobs  are  available  under  the  program.  Payments  by 
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the  State  to  individuals  or  employers  under  the  program  shall  be 
treated  as  expenditures  incurred  by  the  State  for  family  support  sup- 
plements under  the  State  plan  for  purposes  of  section  Jf03(aXl)  and 
(2X  except  as  limited  by  paragraph  U)  of  this  section. 

(B)  For  purposes  of  this  subsection,  an  eligible  individual  is  an  in- 
dividual (not  exempt  under  subsection  (cX3))  who  is  in  a  category 
which  the  State  determines  should  be  eligible  to  participate  in  the 
work  supplementation  program,  and  who  would,  at  the  time  of  his 
or  her  placement  in  the  job  involved,  be  eligible  for  family  support 
supplements  under  the  State  plan  if  such  State  did  not  have  a  work 
supplementation  program  in  effect. 

(OFor  purposes  of  this  subsection,  a  supplemented  job  is — 

(i)  a  job  provided  to  an  eligible  individual  by  the  State  work 
initiatives  agency  under  part  C;  or 

(ii)  a  job  provided  to  an  eligible  individual  by  any  other  em- 
ployer for  which  all  or  part  of  the  wages  are  paid  by  such 
agency. 

A  State  may  provide  or  subsidize  any  job  under  the  program  under 
this  subsection  which  such  State  determines  to  be  appropriate. 

(D)  At  the  option  of  the  State,  individuals  who  hold  supplemented 
jobs  under  a  State's  work  supplementation  program  shall  be  exempt 
from  the  retrospective  budgeting  requirements  imposed  pursuant  to 
section  402(aX13XAXii)  (and  the  amount  of  the  aid  which  is  payable 
to  the  family  of  such  individual  for  any  month,  or  which  would  be 
so  payable  but  for  the  family's  participation  in  the  work  supplemen- 
tation program^  shall  be  determined  on  the  basis  of  the  income  and 
other  relevant  circumstances  in  that  month). 

(E)  Section  ^39  shall  apply  with  respect  to  assignments  of  eligible 
individuals  to  supplemented  jobs  under  this  subsection. 

(4)  The  amount  of  the  Federal  payment  to  a  State  under  section 
403(a)  for  expenditures  incurred  in  making  payments  to  individuals 
and  employers  under  a  work  supplementation  program  under  this 
subsection  shall  not  exceed  an  amount  equal  to  the  amount  which 
would  otherwise  be  payable  under  paragraph  (1)  or  (2)  of  such  sec- 
tion if  the  family  of  each  individual  employed  in  the  program  had 
received  the  maximum  amount  of  family  support  supplements  pay- 
able under  the  State  plan  to  such  a  family  with  no  income  (without 
regard  to  adjustments  under  paragraph  (2)  of  this  subsection)  for  a 
period  of  months  equal  to  the  lesser  of  (A)  nine  months,  or  (B)  the 
number  of  months  in  which  such  individual  was  employed  in  such 
program.  Expenditures  so  incurred  shall  be  considered  to  have  been 
mcSle  for  family  support  supplements  under  the  State  plan  for  pur- 
poses of  section  403(aXl)  and  (2). 

(5)  Wages  paid  under  a  work  supplementation  program  shall  be 
considered  to  be  earned  income  for  purposes  of  any  provision  of  law. 

(6)  Any  State  which  chooses  to  operate  a  work  supplementation 
program  under  this  subsection  must  provide  that  any  individual 
who  participates  in  such  program,  and  any  child  or  relative  of  such 
individual  (or  other  individual  living  in  the  same  household  as 
such  individual)  who  would  be  eligible  for  family  support  supple- 
ments under  the  State  plan  approved  under  this  part  if  such  State 
did  not  have  a  work  supplementation  program,  shall  be  considered 
individuals  receiving  family  support  supplements  under  the  State 
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plan  approved  under  this  part  for  purposes  of  eligibility  for  medical 
assistance  under  the  State  plan  approved  under  title  XIX, 

(j)  Uniform  Reporting  Requirements. — The  Secretary  shall  es- 
tablish uniform  reporting  requirements  under  which  each  State  will 
be  required  periodically  to  furnish  such  information  and  data  as 
the  Secretary  may  need  to  ensure  that  the  purposes  and  provisions  of 
this  section  are  being  effectively  carried  out,  including  at  a  mini- 
mum— 

(1)  the  average  monthly  number  of  families  participating  in 
the  program  under  this  section,  the  types  of  such  families, 

(2)  the  amounts  expended  under  the  program  (as  family  sup- 
port supplements  and  otherwise)  with  respect  to  such  families, 

(3)  the  length  of  time  for  which  such  families  are  assisted 
child  care  cost  for  such  families, 

(4)  the  nature  of  child  care  arrangements  for  such  families, 
and 

(5)  the  numbers  of  children  in  each  age  group  (infants,  tod- 
dlers, preschool,  and  school  age)  receiving  child  care  assistance. 

The  information  and  data  so  furnished  shall  be  separately  stated 
with  respect  to  each  of  the  sevices  and  activities  under  this  section. 

[Part  C— Work  Incentive  Program  for  Recipients  of  Aid 
Under  State  Plan  Approved  Under  Part  A 

[purpose 

[Sec.  430.  The  purpose  of  this  part  is  to  require  the  establish- 
ment of  a  program  utilizing  all  available  manpower  services,  in- 
cluding those  authorized  under  other  provisions  of  law,  under 
which  individuals  receiving  aid  to  families  with  dependent  children 
will  be  furnished  incentives,  opportunities  and  necessary  services 
in  order  for  (1)  the  employment  of  such  individuals  in  the  regular 
economy,  (2)  the  training  of  such  individuals  for  work  in  the  regu- 
lar economy,  and  (3)  the  participation  of  such  individuals  in  public 
service  emplojrment,  thus  restoring  the  families  of  such  individuals 
to  independence  and  useful  roles  in  their  communities.  It  is  expect- 
ed that  the  individuals  participating  in  the  program  established 
xmder  this  part  will  acquire  a  sense  of  dignity,  self-worth,  and  con- 
fidence which  will  flow  from  being  recognized  as  a  wage-earning 
member  of  society  and  that  the  example  of  a  working  adult  in 
these  familes  will  have  beneflcial  effects  on  the  children  in  such 
families. 

[appropriation 

[Sec.  431.  (a)  There  is  hereby  authorized  to  be  appropriated  to 
the  Secretary  of  Health  and  Human  Services  for  each  flscal  year  a 
sum  sufficient  to  carry  out  the  purposes  of  this  part.  The  Secretary 
of  Health  and  Human  Services  shall  transfer  to  the  Secretary  of 
Labor  from  time  to  time  sufficient  amounts,  out  of  the  moneys  ap- 
propriated pursuant  to  this  section,  to  enable  him  to  carry  out  such 
purposes. 

[0))  Of  the  amounts  expended  from  funds  appropriated  pursuant 
to  subsection  (a)  for  any  fiscal  year  (commencing  with  the  fiscal 
year  ending  June  30,  1973),  not  less  than  33  Va  per  centum  thereof 
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shall  be  expended  for  canning  out  the  program  of  on-the-job  train- 
ing referred  to  in  section  432(bXlXB)  and  for  canying  out  the  pro- 
gram of  public  service  emplo3rment  referred  to  in  section  43203X3). 

[(c)  Of  the  sums  appropriated  pursuant  to  subsection  (a)  to  carry 
out  the  provisions  of  this  part  for  any  fiscal  year  (commencing  with 
the  fiscal  year  ending  June  30,  1973),  not  less  than  50  percent  shall 
be  allotted  among  the  States  in  accordance  with  a  formula  under 
which  each  State  receives  (from  the  total  available  for  such  allot- 
ment) an  amount  which  bears  the  same  ratio  to  such  total  as — 

[(1)  in  the  case  of  the  fiscal  year  ending  June  30,  1973,  and 
the  fiscal  year  ending  June  30,  1974,  the  average  number  of  re- 
cipients of  aid  to  families  with  dependent  children  in  such 
State  during  the  month  of  January  last  preceding  the  com- 
mencement of  such  fiscal  year  bears  to  the  average  number  of 
such  recipients  during  such  month  in  all  the  States;  and 

[(2)  in  the  case  of  the  fiscal  year  ending  June  30,  1975,  or  in 
the  case  of  any  fiscal  year  thereafter,  the  average  number  of 
individuals  in  such  State  who,  during  the  month  of  January 
last  preceding  the  commencement  of  such  fiscal  year,  are  regis- 
tered pursuant  to  section  402(aX19XA)  bears  to  the  average 
number  of  individuals  in  all  States  who,  during  such  month, 
are  so  registered. 

[estabushement  of  programs 

[Sec.  432.  (a)  The  Secretary  of  Labor  (hereinafter  in  this  part  re- 
ferred to  as  the  Secretary)  shall,  in  accordance  with  the  provisions 
of  this  part,  establish  work  incentive  programs  (as  provided  for  in 
subsection  (b)  of  this  section)  in  each  State  and  in  each  political 
subdivision  of  a  State  in  which  he  determines  there  is  a  significant 
number  of  individuals  who  have  attained  age  16  and  are  receiving 
aid  to  families  with  dependent  children.  In  other  political  subdivi- 
sions, he  shall  use  his  best  efforts  to  provide  such  programs  either 
within  such  subdivisions  or  through  the  provision  of  transportation 
for  such  persons  to  political  subdivisions  of  the  State  in  which  such 
programs  are  established. 

[(b)  Such  programs  shall  include,  but  shall  not  be  limited  to, 
(IXA)  a  program  placing  as  many  individuals  as  is  possible  in  em- 
plojmient,  which  may  include  intensive  job  search  services,  includ- 
ing participation  in  group  job  search  activities,  and  (B)  a  program 
utilizing  on-the-job  training  positions  for  others,  (2)  a  program  of 
institutional  and  work  experience  training  for  those  individuals  for 
whom  such  training  is  likely  to  lead  to  regular  employment,  and  (3) 
a  program  of  public  service  employment  for  individuals  for  whom  a 
job  in  the  regular  economy  cannot  be  found. 

[(c)  In  canying  out  the  purposes  of  this  part  the  Secretary  may 
make  grants  to,  or  enter  into  agreements  with,  public  or  private 
agencies  or  organizations  (including  Indian  tribes  with  respect  to 
Indians  on  a  reservation),  except  that  no  such  grant  or  agreement 
shall  be  made  to  or  with  a  private  employer  for  profit  or  with  a 
private  nonprofit  employer  not  organized  for  a  public  purpose  for 
purposes  of  the  work  experience  program  established  by  clause  (2) 
of  subsection  (b). 
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[(d)  In  providing  the  training  and  emplojmient  services  and  op- 
portunities required  by  this  part,  the  Secretary  shall,  to  the  maxi- 
mum extent  feasible,  assure  that  such  services  and  opportunities 
are  provided  by  using  all  authority  available  under  this  or  any 
other  Act.  In  order  to  assure  that  the  services  and  opportunities  so 
required  are  provided,  the  Secretary  (1)  shall  assure,  when  appro- 
priate, that  registrants  under  this  part  are  referred  for  training 
and  emplojrment  services  under  the  Job  Training  Partnership  Act, 
and  (2)  may  use  the  funds  appropriated  under  this  part  to  provide 
programs  required  by  this  part  through  such  other  Acts  to  the 
same  extent  and  under  the  same  conditions  (except  as  regards  the 
Federal  matching  percentage)  as  if  appropriated  under  such  other 
Act  and,  in  making  use  of  the  programs  of  other  Federal,  State,  or 
local  agencies  (public  or  private),  the  Secretary  may  reimburse 
such  agencies  for  services  rendered  to  individuals  under  this  part 
to  the  extent  that  such  services  and  opportunities  are  not  other- 
wise available  on  a  nonreimbursable  basis. 

C(e)  The  Secretary  shall  take  appropriate  steps  to  assure  that  the 
present  level  of  manpower  services  available  under  the  authority  of 
other  statutes  to  recipients  of  aid  to  families  with  dependent  chil- 
dren is  not  reduced  as  a  result  of  programs  under  this  part. 

[(fKD  The  Secretary  shall  utilize  the  services  of  each  private  in- 
dustry council  (as  established  under  the  Job  Training  Partnership 
Act)  to  identify  and  provide  advice  on  the  types  of  jobs  available  or 
likely  to  become  available  in  the  service  delivery  area  of  such  coun- 
cil. 

[(2)  The  Secretary  shall  not  conduct,  in  any  area,  institutional 
training  under  any  program  established  pursuant  to  subsection  (b) 
of  any  type  which  is  not  related  to  jobs  of  the  type  which  are  or  are 
likely  to  become  available  in  such  area  as  determined  by  the  Secre- 
tary after  taking  into  account  information  provided  by  the  private 
industry  council  for  such  area. 

[OPERATION  OF  PROGRAM 

[Sec.  433.  (a)  The  Secretary  shall  provide  a  program  of  testing 
and  counseling  for  all  persons  certified  to  him  by  a  State,  pursuant 
to  section  402(aX19XG),  and  shall  select  those  persons  whom  he 
finds  suitable  for  the  programs  established  by  clauses  (1)  and  (2)  of 
section  432(b).  Those  not  so  selected  shall  be  deemed  suitable  for 
the  program  established  by  clause  (3)  of  such  section  432(b)  unless 
the  Secretary  finds  that  there  is  good  cause  for  an  individual  not  to 
participate  in  such  program.  The  Secretary,  in  canying  out  such 
program  for  individuals  certified  to  him  imder  section  402(aX19XG), 
shall  accord  priority  to  such  individuals  in  the  following  order, 
taking  into  account  employability  potential:  first,  imemployed  par- 
ents who  are  the  principal  earners  (as  defined  in  section  407); 
second,  mothers,  whether  or  not  required  to  register  pursuant  to 
section  402(aX19XA),  who  volunteer  for  participation  under  a  work 
incentive  program;  third,  other  mothers,  and  pregnant  women,  reg- 
istered pursuant  to  section  402(aX19XA),  who  are  under  19  years  of 
age;  fourth,  dependent  children  and  relatives  who  have  attained 
age  16  and  who  are  not  in  school  or  engaged  in  work  or  manpower 
training;  and  fifth,  all  other  individuals  so  certified  to  him. 
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[(bXD  For  each  State  the  Secretary  shall  develop  jointly  with 
the  administrative  unit  of  such  State  administering  the  special  pro- 
gram referred  to  in  section  402(aX19XG)  a  statewide  operational 
plan. 

[(2)  The  statewide  operational  plan  shall  prescribe  how  the  work 
incentive  program  established  by  this  part  will  be  operated  at  the 
local  level,  and  shall  indicate  (i)  for  each  area  within  the  State  the 
number  and  type  of  positions  which  will  be  provided  for  training, 
for  on-the-job  training,  and  for  public  service  emplo)anent,  (ii)  the 
manner  in  which  information  provided  by  the  private  industry 
council  under  the  Job  Training  Partnership  Act  ^®  for  any  sucn 
area  will  be  utilized  in  the  operation  of  such  program,  and  (iii)  the 
particular  State  agency  or  administrative  unit  thereof  which  will 
be  responsible  for  each  of  the  various  activities  and  functions  to  be 
preformed  under  such  program.  Any  such  operational  plan  for  any 
State  must  be  approved  by  the  Secretary,  the  administrative  unit 
of  such  State  administering  the  special  program  referred  to  in  sec- 
tion 402(aX19XG),  and  the  regional  joint  committee  (established 
pursuant  to  section  439)  for  the  area  in  which  such  State  is  located. 

[(3)  The  Secretary  shall  develop  an  employability  plan  for  each 
suitable  person  certified  to  him  pursuant  to  section  402(aX19XG) 
which  shall  describe  the  education,  training,  work  experience,  and 
orientation  which  it  is  determined  that  such  person  needs  to  com- 
pete in  order  to  enable  him  to  become  self-supporting. 

[(c)  The  Secretary  shall  make  maximum  use  of  services  avail- 
able from  other  Federal  and  State  agencies,  and,  to  the  extent  not 
otherwise  available  on  a  nonreimbursable  basis,  he  may  reimburse 
such  agencies  for  services  rendered  to  persons  under  this  part. 

[(d)  To  the  extent  practicable  and  where  necessary,  work  incen- 
tive programs  established  by  this  part  shall  include,  in  addition  to 
the  regular  counseling,  testing,  £uid  referral  available  through  the 
Federal-State  Emplojmaent  Service  System,  program  orientation, 
basic  education,  training  in  communications  and  employability 
skills,  work  experience,  institutional  training,  on-the-job  training, 
job  development,  and  special  job  placement  and  followup  services, 
required  to  assist  participants  in  securing  and  retaining  employ- 
ment and  securing  possibilities  for  advancement. 

[(eXD  In  order  to  develop  public  service  employment  under  the 
program  established  by  section  432(bX3),  the  Secretary  shall  enter 
into  agreements  with  (A)  public  agencies,  (B)  private  nonprofit  or- 
ganizations established  to  serve  a  public  purpose,  and  (C)  Indian 
tribes  with  respect  to  Indians  on  a  reservation,  under  which  indi- 
viduals deemed  suitable  for  participation  in  such  a  program  will  be 
provided  work  which  serves  a  useful  public  purpose  and  which 
would  not  otherwise  be  performed  by  regular  employees. 
[(2)  Such  agreements  shall  provide — 

[(A)  for  the  payment  by  the  Secretary  to  each  employer, 
with  respect  to  public  service  employment  performed  by  any 
individual  for  such  employer,  of  an  amount  not  exceeding  100 
percent  of  the  cost  of  providing  such  employment  to  such  indi- 
vidual during  the  first  fiscal  year  of  such  employment,  an 
amount  not  exceeding  75  percent  of  the  cost  of  providing  such 
employment  to  such  individual  during  the  second  year  of  such 
emplojmient,  and  an  amount  not  exceeding  50  percent  of  the 
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cost  of  providing  such  employment  to  such  individual  during 
the  third  year  of  such  emplojrment; 

[OB)  the  hourly  wage  rate  and  the  number  of  hours  per  week 
individuals  will  be  scheduled  to  work  in  public  service  employ- 
ment for  such  employer; 

[(C)  that  the  Secretary  will  have  such  access  to  the  premises 
of  the  employer  as  he  finds  necessary  to  determine  whether 
such  employer  is  carrying  out  his  obligations  under  the  agree- 
ment and  this  part;  and 

[(D)  that  the  Secretary  may  terminate  any  agreement  under 
this  subsection  at  any  time. 
[(4)  No  wage  rates  provided  under  any  agreement  entered  into 
under  this  subsection  shall  be  lower  than  the  applicable  minimum 
wage  for  the  particular  work  concerned. 

[(f)  Before  entering  into  a  project  imder  section  432(bX3),  the 
Secretary  shall  have  reasonable  assurances  that— - 

[(1)  appropriate  standards  for  the  health,  safety,  and  other 
conditions  applicable  to  the  performance  of  work  and  training 
on  such  project  are  established  and  will  be  maintained, 

[(2)  such  project  will  not  result  in  the  displacement  of  em- 
ployed workers, 

[(3)  with  respect  to  such  project  the  cx)nditions  of  work, 
training,  education,  and  employment  are  reasonable  in  the 
light  of  such  factors  as  the  type  of  work,  geographical  region, 
and  proficiency  of  the  participant, 

[(4)  appropriate  workmen's  compensation  protecting  is  pro- 
vided to  all  participants. 
[(g)  Where  an  individual,  certified  to  the  Secretary  pursuant  to 
section  402(aX19XG)  refuses  without  good  cause  to  accept  employ- 
ment or  participate  in  a  project  under  a  program  established  by 
this  part,  the  Secretary  shall  (after  providing  opportuity  for  fair 
hearing)  notify  the  State  agency  which  certified  such  individual 
and  submit  such  other  information  as  he  may  have  with  respect  to 
such  refusal. 

[(h)  With  respect  to  individuals  who  are  participants  in  public 
service  emplo3mient  under  the  program  established  by  section 
432(bX3),  the  Secretary  shall  periodically  (but  at  least  once  every 
six  months)  review  the  employment  record  of  each  such  individual 
while  on  such  special  work  project  and  on  the  basis  of  such  record 
and  such  other  information  as  he  may  acquire  determine  whether 
it  would  be  feasible  to  place  such  individual  in  regular  emplo3anent 
or  on  any  of  the  projects  under  the  programs  established  by  section 
432(bXl)  and  (2). 

[(i)  In  planning  for  activities  under  this  section,  the  chief  execu- 
tive officer  of  each  State  shall  make  every  effort  to  coordinate  such 
activities  with  activities  provided  by  the  appropriate  private  indus- 
try council  and  chief  elected  official  or  officials  under  the  Job 
Training  Partnership  Act. 

[incentive  payment 

[Sec.  434  (a)  The  Secretary  is  authorized  to  pay  to  any  partici- 
pant under  a  program  established  by  section  432(b)(2)  an  incentive 
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payment  of  not  more  than  $30  per  month,  payable  in  such  amounts 
and  at  such  times  as  the  Secretary  prescibes, 

C(b)  The  Secretary  is  also  authorized  to  pay,  to  any  member  of  a 
family  participating  is  also  authorized  to  pay,  to  any  member  of  a 
family  participating  in  manpower  training  under  this  part,  allow- 
ances for  trsmsportation  and  other  costs  incurred  by  such  member, 
to  the  extent  such  costs  are  necessary  to  and  directly  related  to  the 
participation  by  such  member  in  such  training. 

[federal  assistance 

[Sec.  435.  (a)  Federal  assistance  under  this  part  shall  not  exceed 
90  per  centum  of  the  costs  of  canying  out  this  part.  Non-Federal 
contributions  may  be  cash  or  in  kind,  fairly  evaluated,  including 
but  not  limited  to  plant,  equipment,  and  services. 

[(b)  Costs  of  carr3dng  out  this  part  include  costs  of  training,  su- 
pervision, materials,  administration,  incentive  payments,  transpor- 
tation, and  other  items  as  are  authorized  by  the  Secretary,  but  may 
not  include  any  reimbursement  for  time  spent  by  participants  in 
work,  training,  or  other  participation  in  the  program. 

[period  of  enrollment 

[Sec.  436.  (a)  The  program  established  by  section  432(bX2)  shall 
be  designed  by  the  Secretary  so  that  the  average  period  of  enroll- 
ment under  all  projects  under  such  program  throughout  any  area 
of  the  United  States  will  not  exceed  one  year. 

[(b)  Service  provided  under  this  part  may  continue  to  be  provid- 
ed to  an  individual  for  such  period  as  the  Secretary  determines  (in 
accordance  with  regulations  prescribed  jointly  by  him  and  the  Sec- 
retary of  Health  and  Human  Services)  is  necessary  to  qualify  him 
fully  for  emplojrment  even  though  his  earnings  disqualify  him  from 
aid  under  a  State  plan  approved  under  section  402. 

[relocation  of  participants 

[Sec.  437.  The  Secretary  may  assist  participants  to  relocate  their 
place  of  residence  when  he  determines  such  relocation  is  necessary 
in  order  to  enable  them  to  become  permanently  employable  and 
self-supporting.  Such  assistance  shall  be  given  only  to  participants 
who  concur  in  their  relocation  and  who  will  be  employed  at  their 
place  of  relocation  at  wage  rates  which  will  meet  at  least  their  full 
need  as  determined  by  the  State  to  which  they  will  be  relocated. 
Assistance  under  this  section  shall  not  exceed  the  reasonable  cost 
of  transportation  for  participsmts,  their  dependents,  and  their 
household  belongings  plus  such  relocation  allowance  as  the  Secre- 
tary determines  to  be  reasonable. 

[participants  not  federal  employees 

[Sec.  438.  Participants  in  programs  established  by  this  part 
shall  be  deemed  not  to  be  Federal  employees  and  shall  not  be  sub- 
ject to  the  provisions  of  laws  relating  to  hours  of  work,  rates  of 
compensation,  leave,  unemplo3rment  compensation,  and  Federal 
employee  benefits. 
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[rules  and  regulations 

[Sec.  439.  The  Secretary  and  the  Secretary  of  Health  and 
iman  Services  shall,  not  late  than  July  1,  1972,  issue  regulations 
carry  out  the  purposes  of  this  part.  Such  regulations  shall  pro- 
le for  the  establishment,  jointly  by  the  Secretary  and  the  Secre- 
ry  of  Health  and  Human  Services,  of  (1)  a  national  coordination 
mmittee  the  duty  of  which  shall  be  to  establish  uniform  report- 
g  and  similar  requirements  for  the  administration  of  this  part, 
id  (2)  a  regional  coordination  committee  for  each  region  which 
lall  be  responsible  for  review  and  approval  of  statewide  operation- 
plans  developed  pursuant  to  section  433(b). 

[annual  report 

[Sec.  440.  The  Secretary  shall  annually  report  to  the  Congress 
vith  the  first  such  report  being  made  on  or  before  July  1,  1970)  on 
he  work  incentive  programs  established  by  this  part. 

[evaluation  and  research 

[Sec.  441.  The  Secretsiry  shall  (jointly  with  the  Secretary  of 
health  and  Human  Services)  provide  for  the  continuing  evaluation 
)f  the  work  incentive  programs  established  by  this  part,  including 
their  effectiveness  in  achieving  stated  goals  and  their  impact  on 
other  related  programs.  He  also  may  conduct  research  regarding 
ways  to  increase  the  effectiveness  of  such  programs.  He  may,  for 
his  purpose,  contract  for  independent  evaluations  of  and  research 
regarding  such  programs  or  individual  projects  under  such  pro- 
grams. For  purposes  of  sections  435  and  443,  the  costs  of  canying 
out  this  section  shall  not  be  regarded  as  costs  of  carrying  out  work 
incentive  programs  established  by  this  part.  Nothing  in  this  section 
shall  be  construed  as  authorizing  the  Secretary  to  enter  into  any 
contract  with  any  organization  after  June  1,  1970,  for  the  dissemi- 
hation  by  such  organization  of  information  about  programs  author- 
ized to  be  carried  on  under  this  part. 

[technical  assistance  for  providers  of  employment  or 

training 

[Sec.  442.  The  Secretary  is  authorized  to  provide  technical  as- 
sistance to  providers  of  employment  or  training  to  enable  them  to 
participate  in  the  establishment  and  operation  of  programs  author- 
ized to  be  established  by  section  432(b). 

[collection  of  state  share 

[Sec.  443.  If  a  non-Federal  contribution  of  10  per  centum  of  the 
costs  of  the  work  incentive  programs  established  by  this  part  is  not 
made  in  any  State  (as  specified  in  section  402(a)),  the  Secretary  of 
Health  and  Human  Services  may  withhold  any  action  under  sec- 
tion 404  because  of  the  State's  failure  to  comply  substantially  with 
a  provision  required  by  section  402.  If  the  Secretary  of  Health  and 
Human  Services  does  withhold  such  action,  he  shall,  after  reasona- 
ble notice  and  opportunity  for  hearing  to  the  appropriate  State 
agency  or  agencies,  withhold  any  payments  to  be  made  to  the  State 
under  sections  3(a),  403(a),  1003(a),  1403(a),  1603(a),  and  1903(a) 
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until  the  amount  so  withheld  (including  cuiy  amounts  contributed 
by  the  State  pursuant  to  the  requirement  in  section  402(aX19XC)) 
equals  10  per  centum  of  the  costs  of  such  work  incentive  programs. 
Such  withholding  shall  remain  in  effect  until  such  time  as  the  Sec- 
retary has  assurances  from  the  State  that  such  10  per  centum  wHL 
be  contributed  as  required  by  section  402.  Amounts  so  withheld 
shall  be  deemed  to  have  been  paid  to  the  State  under  such  sections 
and  shall  be  paid  by  the  Secretary  of  Health  and  Human  Services 
to  the  Secretary.  Such  pa3rment  shall  be  considered  a  non-Federal 
contribution  for  purposes  of  section  435. 

[agreements  with  other  AGENaES  PROVIDING  ASSISTANCE  TO 
FAMIUES  OF  UNEMPLOYED  PARENTS 

[Sec.  444.  (a)  The  Secretary  is  authorized  to  enter  into  an  agree- 
ment (in  accordance  with  the  succeeding  provisions  of  this  section) 
with  any  qualified  State  agency  (as  described  in  subsection  (b)) 
under  which  the  program  established  by  the  preceding  sections  of 
this  part  C  will  (except  as  otherwise  provided  in  this  section)  be  ap- 
plicable to  individuals  certified  by  such  State  agency  in  the  same 
manner,  to  the  same  extent,  and  imder  the  same  conditions  as  such 
program  is  applicable  with  respect  to  individuals  certified  to  the 
Secretary  by  a  State  agency  administering  or  supervising  the  ad- 
ministration of  a  State  plan  approved  by  the  Secretary  of  Health 
and  Human  Services  under  part  A  of  this  title. 

[(b)  A  qualified  State  agency  referred  to  in  subsection  (a)  is  a 
State  agency  which  is  charged  with  the  administration  of  a  pro- 
gram— 

[(1)  the  purpose  of  which  is  to  provide  aid  or  assistance  to 
the  families  of  unemployed  parents, 

[(2)  which  is  not  established  pursuant  to  part  A  of  title  IV  of 
the  Social  Security  Act, 

[(3)  which  is  financed  entirely  from  funds  appropriated  by 
the  Clongress,  and 

[(4)  none  of  the  financing  of  which  is  made  available  under 
any  program  established  pursuant  to  title  V  of  the  Economic 
Opportunity  Act.''* 
[(c)(1)  Any  agreement  under  this  section  with  a  qualified  State 
agency  shall  provide  that  such  agency  will,  with  respect  to  all  indi- 
viduals receiving  aid  or  assistance  under  the  program  of  aid  or  as- 
sistance to  families  of  unemployed  parents  administered  by  such 
agency,  comply  with  the  requirements  imposed  by  section  402(aX19) 
in  the  same  manner  and  to  the  same  extent  as  if  (A)  such  qualified 
agency  were  the  agency  in  such  State  administering  or  supervising 
the  administration  of  a  State  plan  approved  under  part  A  of  this 
title,  and  (B)  individuals  receiving  aid  or  assistance  under  the  pro- 
gram administered  by  such  qualified  agency  were  recipients  of  aid 
under  a  State  plan  which  is  so  approved. 

[(2)  Any  agreement  entered  into  under  this  section  shall  remain 
in  effect  for  such  period  as  may  be  specified  in  the  agreement  by 
the  Secretary  and  the  qualifed  State  sq^ency,  except  that,  whenever 
the  Secretary  determines,  after  reasonable  notice  and  opportunity 
for  hearing  to  the  qualified  State  agency,  that  such  agency  has 
failed  substantially  to  comply  with  its  obligations  under  such 
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agreement,  the  Secretary  may  suspend  operation  of  the  agreement 
until  such  time  as  he  is  satisfied  that  the  State  agency  will  no 
longer  fail  substantially  to  comply  with  its  obligations  under  such 
agreement. 

[(3)  Any  such  agreement  shall  further  provide  that  the  agree- 
ment will  be  inoperative  for  any  calendar  quarter  if,  for  the  preced- 
ing calendar  quarter,  the  maximum  amount  of  benefits  payable 
under  the  program  of  aid  or  assistance  to  families  of  unemployed 
parents  administered  by  the  qualified  State  agency  which  is  a 
party  to  such  agreement  is  lower  than  the  maximum  amount  of 
benefits  payable  under  such  program  for  the  quarter  which  ended 
September  30, 1967. 

[(d)  The  Secretary  shall,  at  the  request  of  any  qualified  State 
agency  referred  to  in  subsection  (a)  of  this  section  and  upon  receipt 
from  it  of  a  list  of  the  names  of  individuals  referred  to  the  Secre- 
tary, furnish  to  such  agency  the  names  of  each  individual  on  such 
list  participating  in  public  service  emplo3rment  under  section 
433(aX3)  whom  the  Secretary  determines  should  continue  to  partici- 
pate in  such  emplojonent.  The  Secretary  shall  not  comply  with  any 
such  request  with  respect  to  an  individual  on  such  list  unless  such 
individual  has  been  certified  to  the  Secretary  by  such  agency  under 
section  402(aX19XG)  for  a  period  of  at  least  six  months. 

[WORK  INCENTIVE  DEMONSTRATION  PROGRAM 

[Sec.  445.  (a)  Notwithstanding  any  other  provision  of  this  part 
and  part  A  of  this  title,  any  State  may  elect  as  an  alternative  to 
the  work  incentive  program  otherwise  provided  in  this  part,  and 
subject  to  the  provisions  of  this  section,  to  operate  a  work  incentive 
demonstration  program  for  the  purpose  of  demonstrating  single 
agency  administration  of  the  work-related  objectives  of  this  Act, 
and  to  receive  pa3rments  under  the  provisions  of  this  section. 

[(bXD  Not  later  than  June  30,  1987,' ^  the  Governor  of  a  State 
which  desires  to  operate  a  work  incentive  demonstration  program 
under  this  section  shall  submit  to  the  Secretary  of  Health  and 
Human  Services  a  letter  of  application  stating  such  intent.  Accom- 
panjdng  the  letter  of  application  shall  be  a  State  program  plan 
which  must — 

[(A)  provide  that  the  agency  conducting  the  demonstration 
program  within  the  State  shall  be  the  single  State  agency 
which  administers  or  supervises  the  administration  of  the 
State  plan  under  part  A  of  this  title; 

[(B)  provide  that  all  persons  eligible  for  or  receiving  assist- 
ance under  the  aid  to  families  with  dependent  children  pro- 
gram shall  be  eligible  to  participate  in,  and  shall  be  required 
to  participate  in,  the  work  incentive  demonstration  program, 
subject  to  the  same  criteria  for  participation  in  such  demon- 
stration program  as  are  in  effect  under  this  part  and  part  A 
during  the  month  before  the  month  in  which  the  demonstra- 
tion program  commences,  but  subject  to  waiver  of  such  criteria 
as  provided  under  section  1115; 

[(C)  provide  that  the  criteria  for  participation  in  the  work 
incentive  demonstration  program  shall  be  uniform  throughout 
the  State; 
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[(D)  provide  a  statement  of  the  objectives  which  the  State 
expects  to  meet  through  operation  of  a  work  incentive  demon- 
stration program,  with  emphasis  on  how  the  State  expects  to 
maximize  client  placement  in  nonsubsidized  private  sector  em- 
plo)rment; 

[(E)  describe  the  techniques  to  be  used  to  achieve  the  objec- 
tives of  the  work  incentive  demonstration  program,  which  may 
include  but  shall  not  be  limited  to:  maximimi  periods  of  par- 
ticipation, job  training,  job  find  clubs,  grant  diversion  to  either 
public  or  private  sector  employers,  services  contracts  with 
State  employment  services,  service  delivery  areas  under  the 
Job  Training  Partnership  Act,  or  private  placement  agencies, 
targeted  jobs  tax  credit  outreach  campaigns,  and  performance- 
based  placement  incentives;  and 

[(F)  set  forth  the  format  and  frequency  of  reporting  of  infor- 
mation regarding  operation  of  the  work  incentive  demonstra- 
tion program. 

[(2)  A  Staters  application  to  participate  in  the  work  incentive 
demonstration  program  shall  be  deemed  approved  unless  the  Secre- 
tary of  Health  and  Human  Services  notifies  the  state  in  writing  of 
disapproval  within  forty-five  days  of  the  date  of  application.  The 
Secretary  of  Health  and  Human  Services  shall  set  forth  the  rea- 
sons for  disapproval  and  provide  an  opportunity  for  resubmission  of 
the  plan  within  forty-five  days  of  the  receipt  of  the  notice  of  disap- 
proval. An  application  shall  not  be  finally  disapproved  unless  the 
Secretary  of  Health  and  Human  Services  determines  that  the 
State's  program  plan  would  be  less  effective  than  the  requirements 
set  forth  in  this  title,  other  than  this  section. 

[(3)  The  Secretary  of  HeaJth  and  Human  Services  shall  furnish 
copies  of  approved  plans,  statistical  reports,  and  evaluation  reports 
to  the  Secretary  of  Labor. 

[(c)  Subject  to  the  statement  of  objectives  and  description  of 
techniques  to  be  used  in  implementing  its  work  incentive  demon- 
stration program,  as  set  forth  in  its  program  plan,  a  State  shall  be 
free  to  design  a  program  which  best  addresses  its  individual  needs, 
makes  best  use  of  its  available  resources,  and  recognizes  its  labor 
market  conditions.  Other  than  criteria  for  participation  in  the 
State's  work  incentive  demonstration  project,  which  shall  be  uni- 
form throughout  the  State,  the  components  of  the  program  may 
vary  by  geographic  area  or  by  political  subdivision. 

[(d)  A  State  s  work  incentive  demonstration  program,  if  initially 
approved,  shall  be  in  force  for  a  three-year  period,  except  that  in 
the  case  of  a  State  which  has  submitted  a  letter  of  application  on 
or  before  June  30,  1987,  such  program  may  continue  in  force  until 
June  30,  1988.  During  this  period,  the  State  may  elect  to  use  up  to 
six  months  for  planning  purposes.  During  such  planning  period,  all 
requirements  of  part  A  and  this  part  C  shall  remain  in  full  force 
and  effect. 

[(e)  The  Secretary  of  Health  and  Human  Services  shall  conduct 
two  evaluations  of  a  State's  work  incentive  demonstration  pro- 
gram. The  first  evaluation  shall  be  conducted  at  the  conclusion  of 
the  first  twelve  months  of  operation  of  the  demonstration  program. 
The  second  evaluation  shall  be  conducted  three  years  from  the  date 
of  the  Secretary's  approval  of  the  demonstration  program.  Both 
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evaluations  shall  compare  placement  rates  during  the  demonstra- 
tion program  with  placement  rates  achieved  during  a  number  of 
previous  years,  to  be  determined  by  the  Secretary  of  Health  and 
Human  Services. 

[(fKD  For  each  year  of  its  demonstration  program,  a  State  which 
is  operating  such  program  shall  be  funded  in  an  amount  equal  to 
its  initial  annual  1981  allocation  under  the  work  incentive  program 
set  forth  in  this  part,  plus  any  other  Federal  funds  which  the  State 
may  properly  receive  under  any  statute  for  establishing  work  pro- 
grams for  recipients  of  aid  to  families  with  dependent  children. 

[(2)  Such  funds  shall  only  be  used  by  the  State  for  administering 
and  operating  its  work  incentive  demonstration  program.  These 
fimds  shall  not  be  used  for  direct  grants  of  assistance  under  the  aid 
to  families  with  dependent  children  program. 

[(3)  The  Secretary  of  Health  and  Human  Services  shall  conduct, 
in  consultation  with  the  States,  a  thorough  study  of  the  allocation 
formula  described  in  paragraph  (1)  of  this  subsection  and  report  to 
Congress  no  later  than  April  1,  1985,  on  the  findings  of  this  study 
with  recommendations,  if  appropriate,  for  modifying  the  allocation 
formula  to  take  into  account  State  performance  and  to  provide  for 
the  equitable  distribution  of  funds. 

[(g)  Earnings  derived  from  participation  in  a  State's  work  incen- 
tive demonstration  program  shall  not  result  in  a  determination  of 
financial  ineligibility  for  assistance  under  the  aid  to  families  with 
independent  children  program.] 

Part  C—Fair  Work  Opportunities  for  Family  Self-Sufficiency 

definitions 

Sec.  43 L  As  used  in  this  part — 

(1)  the  term  '^recipient'*  means  an  individual  who  is  receiving 
aid  to  families  with  dependent  children  or  family  support  sup- 
plements under  part  A  of  this  title; 

(2)  the  term  "mandatory  participant'*  means  a  recipient  who 
is  not  exempt  from  the  participation  requirement  under  section 
416(c)  (2)  and  (3)  of  this  Act; 

(3)  the  term  "voluntary  participant"  means  a  recipient  who  is 
exempt  from  the  participation  requirement  under  sections  416(c) 
(2)  and  (3)  of  this  Act; 

(4)  the  term  "Secretary'*  means  the  Secretary  of  Labor; 

(5)  the  term  "State  work  initiatives  agency"  means  the  agency 
designated  under  section  433  to  develop  the  State  plan  and  ad- 
minister the  Fair  Work  (Opportunities  Program  under  this  part; 

(6)  the  term  "State  public  assistance  agency"  means  the 
agency  which  administers  or  supervises  the  State  plan  approved 
under  section  402  of  this  Act; 

(7)  the  term  "postsecondary  institution  "  has  the  meaning  pro- 
vided in  section  4(1S)  of  the  Job  Training  Partnership  Act;  and 

(8)  the  term  "appropriate  day  care"  has  the  meaning  provided 
in  section  410(cX5)  of  this  Act. 
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AUTHORIZATION  AND  ALLOCATION  OF  FUNDS 

Sec.  432.  (a)  Authorization— (1)  There  are  authorized  to  be  ap- 
propriated to  the  Secretary  of  Labor  to  carry  out  this  part  the  sum 
$650,000,000  for  fiscal  year  1988,  and  such  sums  as  mxiy  be  neces- 
sary for  each  succeeding  fiscal  year. 

(2)  Of  the  amount  appropriated  pursuant  to  paragraph  (1)  in 
excess  of  $200,000,000  for  any  fiscal  year,  the  first  $150,000,000  shall 
be  reserved  for  purposes  of  providing  child  care  under  this  part. 

(b)  Reserved  Funds. — Five  percent  of  the  amount  so  appropri- 
ated— 

(1)  for  fiscal  year  1988  and  fiscal  year  1989,  shall  be  made 
available  by  the  Secretary  to  the  States  for  technical  assistance 
and  planning  grants  and  demonstration  programs;  and 

(2)  for  each  succeeding  fiscal  year,  shall  be  made  available  by 
the  Secretary  for  demonstration  programs  and  to  the  States  de- 
termined by  the  Secretary  to  be  excelling  in  terms  of  the  per- 
formance standards  under  section  438. 

(c)  Allocations. — (1)  The  Secretary  shall  allocate  95  percent  of 
the  amount  so  appropriated  for  any  fiscal  year  among  the  States  to 
carry  out  plans  approved  under  section  434-  In  allocating  amounts 
among  the  States,  the  Secretary  shall  take  into  account  each  State 's 
prior  year  allocations  and  the  relative  number  of  recipients  in  the 
various  States  during  the  most  recent  year  for  which  satisfactory 
data  are  available. 

(2)  Amounts  allocated  under  this  section  to  any  State  shall  be  in 
addition  to  any  amount  payable  to  such  State  for  use  under  section 
416  and  this  part  pursuant  to  section  403(aX4)  (as  amended  by  sec- 
tion 102  of  the  Family  Welfare  Reform  Act  of  1987). 

(d)  Matching  Requirement. — (1)  Each  State  receiving  an  alloca- 
tion under  subsection  (cXV  shall  ensure  that  there  will  be  available, 
from  non-Federal  sources,  a  portion  of  the  costs  of  providing  services 
under  this  part.  Contributions  from  non-Federal  sources  may  be  pro- 
vided in  cash  or  in  kind. 

(2)  The  amount  required  to  be  provided  from  non-Federal  sources 
in  each  State  under  paragraph  (1)  for  fiscal  year  1988  and  each  suc- 
ceeding fiscal  year  shall  be  equal  to  the  sum  of— 

(A)  10  percent  of  so  much  of  its  allocation  under  subsection 
(cXV  as  does  not  exceed  the  State's  prior  year  allocation; 

(B)  20  percent  of  so  much  of  its  allocation  under  subsection 
(cXD  as  does  not  exceed  the  State 's  prior  year  allocation  and  is 
expended  for  purposes  of  education  and  training  programs 
under  sections  436(a)  (2)  and  (3)  and  related  child  care  and  sup- 
portive services;  and 

(C)  30  percent  of  so  much  of  its  allocation  under  subsection 
(cXV  as  does  not  exceed  the  State 's  prior  year  allocation  and  is 
expended  for  any  other  purpose  under  this  part  (including  ad- 
ministrative expenses). 

(e)  Definition. — As  used  in  this  section,  the  term  '*prior  year  allo- 
cation "  means  the  amount  allocated  to  a  State  from  appropriations 
for  fiscal  year  1986  unde  this  part. 
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STATE  WORK  INITIATIVES  AGENCY 

Sec.  i33.  The  Governor  of  each  State  shall  designate,  as  the  State 
work  initiatives  agancy  responsible  for  developing  the  State  plan 
and  administering  the  Fair  Work  Opportunities  Program  under  this 
party  the  State  public  assistance  agency,  the  State  employment  serv- 
ices agency,  or  another  agency  of  State  government.  Such  designa- 
tion shall  be  based  on  a  determination  that  the  agency  so  designat- 
ed has  extensive  capacity  for  exercising  overall  direction  of  pro- 
grams designed  to  meet  the  employment  and  training  needs  of  cer- 
tain participants  under  this  part  in  the  State. 

STATE  PLANS 

Sec.  434-  (a)  Submission. — In  order  to  quality  for  incentive  grants 
under  section  432(bX2)  and  in  order  to  receive  an  allocation  under 
section  432(c)  for  any  fiscal  year,  a  State  shall  develop  and  submit 
to  the  Secretary's  State  plan  in  accordance  with  the  requirements  of 
this  section. 

(b)  Provisions.— Each  such  State  plan  shall  set  forth — 

(1)  a  description  of  coordination  arrangements  with  other 
Federal  and  State  agencies,  including  the  State  educational 
agency; 

(2)  a  description  of  the  services  to  be  provided  in  programs 
under  sections  436  and  437  and  the  methods  and  priorities  to  be 
used  in  the  allocation  of  such  services; 

(3)  assurances  that  the  State  plan  meets  the  criteria  for  co- 
ordination established  in  the  Governor's  coordination  and  spe- 
cial services  plan  pursuant  to  section  121(b)(1)  of  the  Job  Train- 
ing Partnership  Act; 

(4)  assurances  that  the  State  will  meet  the  matching  require- 
ments of  section  432(d),  and  an  identification  of  the  State  re- 
sources available  to  meet  such  requirements; 

(5)  procedures  for  selection  service  providers  which  take  into 
account  past  performance  in  providing  similar  services,  fiscal 
accountability,  and  ability  to  meet  performance  standards; 

(6)  assurances  that,  if  the  State  receives  an  allocation  under 
section  432(bX2)  for  excelling  in  terms  of  performance  stand- 
ards, the  State  will  appropriately  distribute  an  equitable  por- 
tion thereof  to  any  service  provider  whose  actions  were  the  basis 
for  such  allocation; 

(7)  assurances  that  services  provided  are  in  addition  to,  and 
do  not  duplicate,  services  that  are  otherwise  available  from 
other  Federal  or  State  agencies  on  a  nonreimbursable  basis; 

(8)  assurances  that  education,  training,  and  work  programs 
include  private  sector  and  local  government  involvement 
through  administrative  entities  under  section  4(2)  of  the  Job 
Training  Partnership  Act,  in  planning  and  program  design  to 
assure  that  participants  are  trained  for  jobs  that  are  likely  to  be 
available  in  the  community; 

(9)  assurances  that  community-based  organizations  (as  de- 
fined in  section  4(5)  of  the  Job  Training  Partnership  Act)  are 
involved  in  planning  and  program  design  to  facilitate  outreach 
in  the  client  community  and  in  the  delivery  of  services  (meeting 
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the  conditions  set  forth  in  section  107(a)  of  the  Job  Training 
Partnership  Act); 

(10)  a  description  of  the  distribution  of  services  within  the 
State  (A)  identifying  for  each  area  within  the  State  the  re- 
sources to  be  made  available  for  training,  on-the-job  training, 
and  transitional  employment  opportunities,  and  (B)  explaining 
the  economic  and  demographic  reasons  for  such  distribution; 

(11)  assurances  that  necessary  supportive  services  will  be 
available  to  participants,  including  appropriate  day  care  for 
children  of  preschool  age  or  other  children  while  not  in  school 
and  while  not  otherwise  receiving  care  during  such  times  as 
their  parents  will  be  participating  in  activities  under  this  part; 

(12)  a  description  of  the  methods  by  which  the  State  will 
comply  with  the  requirements  of  section  444;  and 

(IS)  such  other  information  and  assurances  as  the  Secretary 
may  require  in  accordance  with  regulations. 

(c)  Public  Comments. — Not  later  than  SO  days  before  submission 
of  the  plan  to  the  State  job  training  coordinating  council  in  accord- 
ance with  subsection  (d),  the  proposed  State  plan  shall  be  published 
and  made  reasonably  available  to  the  general  public  through  local 
news  facilities  and  public  announcements,  in  order  to  provide  the 
opportunity  for  review  and  comments  through  such  means  as  public 
hearings. 

(d)  Review  and  Approval. — The  State  work  initiatives  agency 
shall  submit  the  State  plan  described  in  subsection  (b)— 

(1)  to  the  State  job  training  coordinating  council  established 
pursuant  to  section  122  of  the  Job  Training  Partnership  Act,  for 
a  period  not  to  exceed  90  days,  for  review  and  comments  prior  to 
submission  to  the  Governor; 

(2)  to  the  Governor  of  the  State  for  approval  prior  to  the  sub- 
mission of  the  plan  to  the  Secretary;  and 

(S)  to  the  Secretary  for  approval  of  the  plan. 

(e)  Notice  and  Opportunity  for  Hearing. — The  Secretary  shall 
notify  the  State  work  initiatives  agency  within  45  days  after  submis- 
sion of  the  State  plan  whether  it  has  been  approved  or  disapproved. 
Any  notice  of  disapproval  shall  include  a  statement  of  the  reasons 
for  such  disapproval.  A  State  plan  shall  not  be  disapproved  unless 
the  State  work  initiatives  agency  has  been  afforded  an  opportunity 
for  a  hearing  on  the  plan. 

ASSESSMENT  AND  FAMILY  SUPPORT  PLAN 

Sec.  4S5.  (a)  Initial  Assessment  and  Development  of  Family 
Support  Plan. — The  State  work  initiatives  agency  shall  make  an 
initial  assessment  of  the  educational,  child  care,  and  other  support- 
ive services  needs,  as  well  as  the  skills,  prior  work  experience,  and 
emphyability  of  each  participant  in  the  program  under  this  part, 
including  a  review  of  the  family  circumstances  and  of  the  neeas  of 
the  children  as  well  as  those  of  the  adult  caretaker.  The  assessment 
of  the  educational  needs  of  each  participant  shall  include  testing  of 
literacy  and  reading  skills.  On  the  basis  of  such  assessment,  the 
State  work  initiatives  agency  and  the  participating  members  of  the 
family  (or  the  adult  caretaker  relative  in  the  family  with  respect  to 
any  such  participant  who  is  a  child)  shall  negotiate  a  family  sup- 
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port  plan  for  the  family.  The  family  support  plan  shall  set  forth 
and  describe  all  of  the  activities  in  which  participants  in  the  family 
will  take  part  under  the  program,  including  the  child  care  and 
other  supportive  services  that  will  be  provided  to  facilitate  partici- 
pating; and  shall,  to  the  maximum  extent  possible  and  consistent 
with  this  part,  reflect  the  choices  of  such  participants. 

(b)  Agency-Client  Agreement.— (IXA)  Following  the  initial  as- 
sessment and  the  development  of  the  family  support  plan  with  re- 
spect to  any  family  under  this  section,  the  State  work  initiatives 
agency  and  the  participating  members  of  the  family  (or  the  adult 
caretaker  relative  in  the  family  with  respect  to  participants  who  are 
children)  shall  negotiate  and  enter  into  an  agency-client  agreement 
including — 

(i)  a  commitment  by  the  participants  (or  adult  caretaker  rela- 
tive) to  participate  in  the  program  in  accordance  with  the 
family  support  plan. 

(ii)  a  description  in  detail  of  the  activities  in  which  the  par- 
ticipants wilt  take  part  and  the  conditions  and  duration  of 
such  participation,  and 

(Hi)  a  description  in  detail  of  all  of  the  activities,  including 
child  care  and  other  supportive  services,  which  the  State  will 
arrange  and  the  services  which  the  State  will  provide  in  the 
course  of  such  participation. 
(B)  each  participant  (or  adult  caretaker  relative)  shall  be  given 
such  assistance  as  may  be  required  in  reviewing  and  understanding 
the  family  support  plan  and  his  or  her  obligations  and  those  of  the 
agency  as  specified  in  the  agency-client  agreement.  Prior  to  signing 
the  agency-client  agreement,  each  participant  shall  be  afforded  an 
opportunity,  for  a  period  of  not  to  exceed  10  days,  to  review  the  pro- 
posed agreement,  to  request  additional  information  concerning  its 
terms  and  contents,  and  to  renegotiate  any  appropriate  provision  of 
the  agreement  which  he  or  she  deems  necessary. 

(2)  Each  participant  shall  be  guaranteed  an  opportunity  for  a  fair 
hearing  before  the  State  work  initiatives  agency  in  the  event  of  any 
dispute  involving  the  contents  of  the  family  support  plan,  the  con- 
tents or  signing  of  the  agency-client  agreement,  the  nature  or  extent 
of  his  or  her  participation  in  the  program  as  specified  therein,  the 
availability  of  child  care  and  other  supportive  services,  or  any  other 
aspect  of  such  participation  which  is  provided  for  under  this  section 
(including  any  dispute  involving  the  imposition  of  sanctions  under 
section  402(h)  of  this  Act  and  the  participant  *s  right  to  conciliation 
before  any  such  sanction  is  imposed);  and  the  agency-client  agree- 
ment shall  so  provide.  The  ageny-client  agreement  shall  be  signed  by 
the  participant  (or  adult  caretaker  relative)  and  the  agency  repre- 
sentative responsible  for  implementation  of  the  agreement. 

(3)  The  State  work  initiatives  agency  shall  assign  to  each  partici- 
pating family  a  member  of  the  agency  staff  to  provide  case  assist- 
ance services  to  the  family;  and  the  case  assistant  so  assigned  shall 
be  responsible  for— 

(A)  obtaining  or  brokering,  on  behalf  of  the  family,  any  other 
services  which  may  be  needed  to  assure  the  family  *s  effective 
participation, 

(B)  monitoring  the  progress  of  the  participant,  and 
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(C)  periodically  reviewing  and  renegotiating  the  family  sup- 
port plan  and  the  agency-client  agreement  as  appropriate. 
Amounts  expended  in  providing  case  assistance  services  under  this 
paragraph  shall  be  considered  to  be  expenditures  for  the  proper  and 
efficient  administration  of  the  State  plan, 

COMPREHENSIVE  EDUCATION,  TRAINING,  JOB,  AND  SUPPORT  SERVICES 

Sec.  436.  (A)  Comprehensive  Services. — Comprehensive  services  to 
be  offered  to  participants  under  this  part  shall  include — 

(1)  job  search  services,  including  (but  not  limited  toh- 

(A)  training  in  job  seeking  skills; 

(B)  job  search  and  job  club  activities; 

(C)  job  and  career  counseling; 

(D)  testing  and  assessment; 

(E)  labor  market  information;  and 

(F)  referral  to  employers; 

(2)  education  programs,  including  (but  not  limited  to) — 

(A)  basic  and  remedial  education; 

(B)  literacy  training; 

(C)  bilingual  education  for  individuals  with  limited  Eng- 
lish proficiency; 

(D)  high  school  or  equivalent  education  (combined  with 
training  when  appropriate)  for  individuals  who  lack  a  high 
school  diploma;  and 

(E)  appropriate  specialized  advanced  education; 

(3)  training  programs,  including  (but  not  limited  to} — 

(A)  job  readiness  activities  to  help  prepare  participants 
for  employment; 

(B)  institutional  job  skills  training; 

(C)  on-the-job  training;  and 

(D)  work  experience; 

(4)  necessary  support  services,  as  required  by  subsection  (c); 

(5)  counseling,  information,  and  referrals  to  help  participants 
experiencing  personal  or  family  problems  which  may  affect 
their  ability  to  engage  in  work;  ana 

(6)  job  development,  job  placement,  and  follow-up  services  to 
assist  participants  in  securing  and  retaining  employment  and 
advancement. 

(b)  Transitional  EMPLOYMENT.—Comprehensive  services  may 
also  include  transitional  employment,  subject  to  the  requirements  of 
section  437. 

(c)  Support  Services.— Eligible  participants  receiving  any  of  the 
services  described  in  paragraphs  (1),  (2),  and  (3)  of  subsection  (a)  or 
in  subsection  (b)  shall  be  provided  such  related  support  services  as 
are  necessary  to  enable  such  individuals  to  participate  therein.  Re- 
lated support  services  shall  include  transportation  and  child  care 
assistance.  Any  individual  who  is  the  parent  or  other  caretaker  rela- 
tive of  any  dependent  child  or  incapacitated  individual  and  whose 
family  ceases  to  be  eligible  for  family  support  supplements  under 
the  State  plan  under  section  402  as  of  the  close  of  any  month  (if  at 
that  time  the  family  has  earnings)  shall  continue  to  be  entitled  to 
reimbursement  for  the  costs  of  any  appropriate  day  care  (subject  to 
the  applicable  dollar  limitations  specified  in  section  402(g)(1))  which 
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is  determined  by  the  State  agency  to  be  reasonably  necessary  for  his 
or  her  employment,  for  a  period  of  up  to  12  months  after  the  close  of 
such  month,  under  a  sliding  scale  formula  established  by  the  State 
which  shall  be  based  on  the  family  's  ability  to  pay  (and  under 
which  such  applicable  dollar  limitations  are  appropriately  reduced 
to  reflect  such  ability). 

(d)  Education  Services. — (V  Any  participant  lacking  a  high 
school  diploma  shall,  before  being  required  to  participate  in  any 
other  services  or  activities,  be  required  to  participate  in  a  program 
which  addresses  the  education  needs  identified  in  the  participant's 
initial  assessment,  including  high  school  or  equivalent  education 
designed  specifically  for  participants  who  do  not  have  a  high  school 
diploma,  remedial  education  to  achieve  a  basic  literacy  level,  or  in- 
struction in  English  as  a  second  language;  and  both  the  family  sup- 
port plan  and  the  agency-client  agreement  shall  so  provide.  Any 
other  services  or  activities  to  which  such  a  participant  is  assigned 
under  the  agreement  may  not  be  permitted  to  interfere  with  his  or 
her  participation  in  an  appropriate  education  program  under  this 
paragraph.  Any  participant  pursuing  a  high  school  or  equivalent 
education  shall  not  be  required  to  participate  in  other  services  or  ac- 
tivities. 

(2)  Children  in  participating  families  who  are  not  themselves  par- 
ticipants in  the  program  under  this  part  shall  be  encouraged  to  take 
part  in  any  suitable  education  or  training  programs  available  under 
the  program  authorized  by  this  part;  and  the  program  must  also 
provide  to  such  children  additional  services  specifically  designed  to 
help  them  stay  in  school  (including  financial  incentives  as  appropri- 
ate), complete  their  high  school  education,  and  obtain  marketable 
job  skills.  Activities  in  which  such  children  participate  may  not, 
however,  be  permitted  to  interfere  with  their  school  attendance. 

(S)  An  individual  who  attends  an  accredited  postsecondary  insti- 
tution (on  not  less  than  half-time  basis),  as  long  as  such  individual 
is  making  satisfactory  progress  in  a  vocational  or  undergraduate 
education  or  training  program  consistent  with  the  individual's  em- 
ployment goals,  shall  be  deemed  to  be  participating  satisfactorily 
under  this  part  without  participating  in  any  other  program  or  activ- 
ity. 

(e)  Repetition  of  Programs  Prohibited.— An  individual  who 
has  completed  participation  in  a  program  component  described  in 
parxigraph  (2)  or  (3)  of  subsection  (a)  shall  not  be  required  to  partici- 
pate in  the  same  component. 

(f)  Work  Experience  Programs.— (1)  Any  State  which  chooses  to 
do  so  may  establish  a  work  experience  program  in  accordance  with 
this  subsection.  The  purpose  of  such  programs  is  to  provide  market- 
able work  experience  arid  training  for  individuals  who  are  not  oth- 
erwise able  to  obtain  employment,  through  a  combination  of  work 
experience  and  vocational  training  or  educational  activities  as  part 
of  a  planned  sequence  set  forth  in  the  participant's  family  support 
plan.  Such  programs  shall  be  designed  to  move  participants  into 
regular  public  or  private  employment.  Such  programs  must  be  able 
demonstrably — 

(A)  to  provide  marketable  skills  to  participants  without  previ- 
ous work  experience. 
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(B)  to  upgrade  the  existing  skills  of  participants  with  limited 
previous  work  experience,  or 

(C)  to  transform  obsolete  skills  into  marketable  skills. 

(2)  Work  experience  programs  shall  be  limited  to  projects  which 
serve  a  useful  public  purpose  in  fields  such  as  health,  social  service, 
environmental  protection  or  conservation,  education,  urban  and 
rural  development  and  redevelopment,  welfare,  recreation,  public  fa- 
cilities, public  safety,  and  day  care.  Priority  with  respect  to  the  se- 
lection of  agencies  carrying  out  such  projects  shall  be  given  to  those 
agencies  which  offer  child  care  or  health  care.  To  the  extent  possi- 
ble, the  prior  training,  experience,  and  skills  of  a  recipient  shall  be 
used  in  making  appropriate  work  experience  assignments.  Partici- 
pants in  a  program  under  this  subsection  may  not  fill  unfilled  va- 
cancies. 

(3)  A  State  which  elects  to  establish  a  work  experience  program 
under  this  subsection  shall  operate  such  program  so  that  each  par- 
ticipant, in  conjunction  with  vocational  training  or  educational  ac- 
tivities, performs  unpaid  work  experience  (for  a  total  of  not  more 
than  SO  hours  a  week)  for  a  period  not  exceeding  3  months. 

H)  No  participant  shall  be  assigned  to  a  position  under  this  sub- 
section unless — 

(A)  the  participant's  initial  assessment  identifies  lack  of 
recent  work  experience  as  a  barrier  to  immediate  placement  in 
regular  public  or  private  employment; 

(B)  the  participant  is  unable  to  be  placed  in  work  supplemen- 
tation progams  established  pursuant  to  this  title,  or  in  unsubsi- 
dized  employment; 

(C)  the  assignment  is  part  of  a  planned  sequence  of  activities, 
specified  in  both  the  family  support  plan  and  the  agency-client 
agreement,  which  is  designed  to  prepare  the  participant  for  reg- 
ular public  or  private  employment;  and 

(D)  the  participant  has  not  been  employed  during  the  preced- 
ing 6  months. 

(5)  If  at  the  conclusion  of  his  or  her  participation  in  the  work  ex- 
perience program,  the  individual  has  not  become  employed,  a  reas- 
sessment with  respect  to  such  individual  shall  be  made  and  a  modi- 
fied family  support  plan  developed.  In  no  event  shall  any  individ- 
ual who  has  completed  the  activities  described  in  this  subsection  be 
required  to  repeat  such  activities  or  be  reassigned  to  perform  other 
unpaid  work  experience,  unless — 

(A)  the  individual  requests  to  repeat  such  activities  or  be  reas- 
signed to  perform  other  unpaid  work  experience,  and  such  re- 
quest is  reflected  in  a  modified  family  support  plan;  or 

(B)  such  extension  would  lead  to  employment  in  an  on-the-job 
training  position. 

Any  extension  under  this  paragraph  shall  be  only  for  the  time 
period  described  in  paragraph  (3). 

(6)  The  State  shall  provide  coordination  between  a  work  experi- 
ence program  operated  pursuant  to  this  subsection,  any  program  of 
job  search,  and  the  other  work-related  activities  under  this  part  so 
as  to  ensure  that  job  placement  will  have  priority  over  participation 
in  the  work  experience  program. 
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(7)  Participants  in  such  programs  may  not  be  required,  without 
their  consent,  to  travel  unreasonable  distances  form  their  homes  or 
remain  away  from  their  homes  overnight 

TRANSITIONAL  EMPLOYMENT 

Sec.  437.  (a)  Restrictions  on  Transitional  Employment. — 
Transitional  employment  provided  under  this  section  includes  only 
employment  (for  wages)  which  shall  be — 

(1)  with  a  public  or  nonprofit  private  employer; 

(2)  for  a  period  not  to  exceed  6  months,  unless  at  the  end  of 
such  6-month  period  additional  transitional  employment  is  de- 
termine to  be  necessary  in  a  review  and  modification  of  the 
family  support  plan;  and 

(2)  partially  or  wholly  subsidized  under  this  part, 
(b)  Eligibility  for  Transitional  Employment.— An  indvidual 
may  not  be  provided  with  transitional  employment  under  this  sec- 
tion unless  such  transitional  employment  under  this  section  unless 
such  transitional  employment  is  part  of  the  family  support  plan  and 
the  individual — 

(1)  has  been  a  participant  for  at  least  6  months  in  comprehen- 
sive services  (as  described  in  section  436),  including  job  search, 
or  such  longer  period  as  may  be  required  for  the  participant  to 
achieve  substantial  progress  in  the  education  component  of  such 
services;  and 

(2)  has  been  unable  to  secure  unsubsidized  employment. 

(c)  Priorities.— In  providing  transitional  employment  for  such 
individuals,  priority  shall  be  given  to  transitional  employment 
which — 

(1)  provides  services  to  other  eligible  participants,  such  as 
child  care  and  transportation;  or 

(2)  is  likely  to  lead  to  unsubsidized  employment,  directly  or 
through  on-the-job  training. 

PERFORMANCE  STANDARDS 

Sec.  438.  (a)  Criteria  for  Establishing  Standards. — For  the 
purpose  of  evaluating  the  success  of  programs  established  under  this 
part  and  determining  eligibility  for  additional  allocations  under 
section  432(bX2),  the  Secretary  of  Labor,  on  the  basis  of  recommen- 
dations received  pursuant  to  subsection  (b)  of  this  section,  shall  es- 
tablish performance  standards.  Such  performance  standards — 

(1)  shall  be  measured  by  outcome  and  not  by  levels  of  activity 
or  participation,  and  shall  be  based  on  the  degree  of  success 
which  may  reasonably  be  expected  of  States,  in  carrying  out 
work-related  programs  under  this  part  which  help  such  individ- 
uals achieve  self-sufficiency  and  in  reducing  welfare  costs; 

(2)  shall  take  in  to  account  job  placement  rates,  wages,  job  re- 
tention, reduced  levels  of  aid  under  the  State  plan,  improve- 
ments in  the  educational  levels  of  participants,  and  the  extent 
to  which  participants  are  able  to  obtain  jobs  providing  health 
benefits  or  child  care; 

(3)  shall  encourage  States  to  give  appropriate  recognition  to 
the  greater  difficulties  in  achieving  self  sufficiency  which  face 
individuals  who  have  greater  barriers  to  employment;  and 
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(i)  shall  include  guidelines  permitting  appropriate  variations 
to  take  account  of  the  differing  conditions  (including  unemploy- 
ment rates)  which  may  exist  in  different  States, 
(h)  Procedures  for  Establishing  Standards.— (1)  The  Secretary 
shall  establish  an  advisory  committee  to  develop  proposed  perform- 
ance standards  meeting  the  requirements  of  subsection  (a).  The  advi- 
sory committee  shall  include  representatives  of  State  agencies  ad- 
ministering programs  under  this  part,  State  job  training  coordinat- 
ing councils,  labor  organizations,  business  organizations,  education 
agencies,  community  based  organizations,  and  organizations  repre- 
senting eligible  participants. 

(2)  The  proposed  performance  standards  developed  by  such  adviso- 
ry committee  shall  be  submitted  to  the  Office  of  Technology  Assess- 
ment, for  a  period  not  to  exceed  20  days,  for  review  and  comment 
prior  to  their  submission  to  the  Secretary.  The  comments  of  the 
Office  of  Technology  Assessment  concerning  the  proposed  perform- 
ance standards  shall  be  included  with  the  documents  submitted  to 
the  Secretary  by  the  advisory  committee. 

(3)  The  Secretary  may  collect  preliminary  program  information 
from  the  States  to  assist  in  the  development  of  performance  stand- 
ards. The  Secretary  shall  have  access  to  information  developed  pur- 
suant to  section  104(c)  of  the  Family  Welfare  Reform  Act  of  1987  for 
such  purpose. 

(c)  Preliminary  and  Final  Standards.— Preliminary  guidelines 
intended  to  facilitate  compliance  with  performance  standards  re- 
ferred to  in  subsection  (a)  shall  be  established  within  12  months 
after  the  date  of  the  enactment  of  the  Family  Welfare  Reform  Act  of 
1987.  Final  standards  shall  be  established,  prescribed,  and  pub- 
lished no  later  than  24  months  after  enactment  of  such  Act. 

(d)  State-by-State  Variation. — The  performance  standards  de- 
veloped and  prescribed  under  this  section  shall  be  varied  by  the 
Governor  of  a  State,  to  the  extent  permitted  under  subsection  (a),  to 
the  extent  necessary  to  take  account  of  specific  economic,  geographic, 
and  demographic  factors  in  the  State,  the  characteristics  of  the  pop- 
ulation to  be  served,  and  the  types  of  services  to  be  provided. 

(e)  Targeting  of  Services. — Prior  to  the  development  of  perform- 
ance standards  under  this  section,  each  State  should  take  immedi- 
ate action  to  fulfill  the  purposes  of  this  part  regarding  the  targeting 
of  services  toward  those  individuals  who  are  most  difficult  to  place 
in  unsubsidized  employment  on  the  basis  of— 

(1)  work  experience, 

(2)  duration  of  welfare  dependency,  and 
(S)  educational  attainments. 

(f)  Evaluations. — (1)  The  Secretary  shall  conduct  evaluations  of 
each  State 's  progress  toward  meeting  the  performance  standards  de- 
veloped under  this  section.  Evaluations  shall  be  conducted  at  the 
completion  of  each  fiscal  year  for  which  a  State  may  be  held  ac- 
countable for  such  standards. 

(2)  If  a  State  fails  to  meet  the  performance  standards  at  the  con- 
clusion of  any  such  evaluation  period,  the  Secretary  shall  provide 
such  necessary  technical  assistance  to  the  State  as  will  facilitate 
meeting  such  standards.  The  Secretary  shall  review  the  State 's  com- 
pliance within  a  reasonable  period  after  providing  such  assistance 


365 


(as  determined  by  the  Secretary  and  the  Governor),  except  that  such 
period  may  not  exceed  6  months, 

(g)  Incentive  Allocations. — (1)  In  the  case  of  any  State  which 
meets  or  exceeds  the  performance  standards,  such  State  shall  be  eli- 
gible for  incentive  allocations  available  under  section  432(bX2). 

(2)  The  amount  of  such  additional  allocation  shall  be  based  on 
the  extent  to  which  such  State  meets  or  exceeds  the  performance 
standards  under  performance  categories  established  by  this  part. 
The  Secretary  shall  determine  the  amounts  of  such  incentive 
awards. 

(h)  Review  and  Revision  of  Standards.— The  Secretary  shall 
periodically  (but  not  more  frequently  than  once  each  three  years) 
review  the  performance  standards  developed  under  this  section  and 
submit  recommendations  for  changes  to  the  advisory  committee  and 
the  Office  of  Technology  Assessment  for  review  and  comment  prior 
to  prescribing  any  revisions  to  such  standards. 

GENERAL  REQUIREMENTS 

Sec.  439.  (a)  Refusal  To  Participate.— Prior  to  a  determination 
pursuant  to  section  416(h)  that  an  individual  has  refused  to  partici- 
pate under  section  416  or  this  part  without  good  cause,  the  State 
work  initiatives  agency  shall  provide  to  such  individual  a  notice  of 
intent  to  make  such  determination.  In  no  event  may  a  final  determi- 
nation be  made  in  a  first  such  instance  unless  such  individual  has 
been  offered  an  opportunity  to  reach  a  conciliatory  resolution,  in- 
cluding the  opportunity  to  discuss  reasons  for  the  lack  of  coopera- 
tion and  to  propose  options  with  the  goal  of  continuing  in  the  pro- 
gram under  this  part.  The  failure  of  a  State  to  provide  services  to 
an  individual  in  accordance  with  a  family  support  plan  developed 
under  section  435  shall  constitute  one  of  the  grounds  for  good  cause. 

(b)  Benefits  and  Labor  Standards.— The  provisions  of  sections 
142  and  143  (relating  to  benefit  requirements  and  labor  standards) 
of  the  Job  Training  Partnership  Act  shall  apply  to  all  program  ac- 
tivities under  section  416  and  under  this  part  and  any  work  pro- 
gram carried  out  under  this  Act. 

(c)  Suitability  of  Work  Assignments.— (IXA)  Each  assignment 
of  a  participant  to  any  program  activity  under  section  416  or  under 
this  part,  or  under  any  work  program  carried  out  under  this  Act, 
shall  be  consistent  with  the  physical  capacity,  skills,  experience, 
health,  family  responsibilities,  and  place  of  residence  of  such  partic- 
ipant. For  the  purposes  of  this  part  and  section  4 16,  or  any  work 
program  carried  out  under  this  Act,  part-time  participation  shall  in 
no  event  exceed  20  hours  per  week;  and  no  part-time  participant 
shall  be  required  to  participte  in  more  than  one  program  or  activity 
if  travel  to  and  participation  therein  would  exceed  such  time. 

(B)  Before  assigning  a  participant  to  any  activity  under  section 
4I6  or  under  this  part,  or  under  any  work  program  carried  out 
under  this  Act,  the  State  shall  assure  that — 

(i)  appropriate  standards  for  health,  safety,  and  other  condi- 
tions are  applicable  to  participation  in  such  activity; 

(ii)  the  conditions  of  participation  in  such  activity  are  reason- 
able, taking  into  account  the  geographic  region,  the  residence  of 
the  participant,  and  the  proficiency  of  the  participant,  and  the 
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child  care  and  other  supportive  service  needs  of  the  participant; 
and 

(Hi)  the  participant  will  not  be  required,  without  his  or  her 
consent,  to  travel  an  unreasonable  distance  from  his  or  her 
home  or  remain  away  from  such  home  overnight. 
(2)  The  State  may  not  require  a  participant  in  the  program  under 
this  part  or  under  section  il6  or  under  any  program  under  this  Act 
to  accept  a  position  under  the  program  (as  work  supplementation  or 
otherwise)  if  accepting  the  position  would  result  in  the  receipt  of 
wages  paid  at  a  rate  below  the  Federal  minimum  wage  established 
by  the  Fair  Labor  Standards  Act  of  1938.  The  State  shall  establish 
a  program  whereby,  to  prevent  any  loss  of  income  to  the  participant 
as  a  result  of  the  acceptance  of  such  job,  the  State  shall  provide  a 
supplement  at  a  level  which,  when  combined  with  wages  from  such 
job,  equals  the  participant's  benefits  level  while  participating  in  the 
program  for  a  period  of  12  months. 

(d)  Mandatory  Workfare  Prohibited.— Funds  available  under 
this  part  will  not  be  used,  directly  or  indirectly,  to  support  any  man- 
datory workfare  program.  As  used  in  this  subsection,  the  term 
"mandatory  workfare  program"  means  any  program  under  which 
recipients  of  welfare  or  other  public  assistance  are  to  be  required  to 
perform  work  in  exchange  for  such  assistance,  but  are  not  to  be  pro- 
vided wages  and  worker  benefits  in  paid  employment. 

(e)  Nondiscrimination  Provisions.— (1)  The  provisions  of  section 
167  (relating  to  nondiscrimination)  of  the  Job  Training  Partnership 
Act  shall  apply  to  all  program  activities  under  section  416  arid 
under  this  part  and  any  work  program  carried  out  under  this  Act. 

(2)  Individuals  assigned  to  any  job  or  work  program  under  this 
Act  shall  not  be  discriminated  against  on  the  basis  of  race,  sex,  na- 
tional origin,  religion,  age,  or  handicapping  condition,  and  such  in- 
dividuals shall  have  such  rights  as  are  available  under  any  Feder- 
al, State,  or  local  law  prohibiting  discrimination  in  employment. 

USE  OF  EXISTING  RESOURCES 

Sec.  no.  (a)  Reimbursement  Permitted.— In  making  use  of  the 
programs  of  other  State  or  local  agencies  (public  or  private),  a  State 
agency  may  reimburse  such  agencies  for  services  rendered  to  individ- 
uals under  this  part  to  the  extent  that  such  services  and  opportuni- 
ties are  not  otherwise  available  on  a  nonreimbursable  basis. 

(b)  Use  of  Services  and  Information  From  Private  Industry 
Councils.— (1)  The  State  work  initiatives  agency  shall  utilize  the 
services  of  each  private  industry  council  (as  established  under  the 
Job  Training  Partnership  Act)  to  identify  and  provide  advice  on  the 
types  of  jobs  available  or  likely  to  become  available  in  the  service 
delivery  area  of  such  council. 

(2)  The  State  work  initiatives  agency  shall  not  conduct,  in  any 
area,  institutional  training  under  any  program  established  pursuant 
to  section  436(a)  of  any  type  which  is  not  related  to  jobs  of  the  type 
which  are  or  are  likely  to  become  available  in  such  area  as  deter- 
mined after  taking  into  account  information  provided  by  the  private 
industry  council  p>r  such  area. 

(c)  In  carrying  out  services  and  activities  under  this  part,  the 
State  work  initiatives  agency  may  enter  into  appropriate  contracts 
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and  other  arrangements  with  public  and  private  agencies  and  orga- 
nizations for  the  provision  or  conduct  of  any  services  or  activities 
under  this  part 

REPORTS,  RECORDKEEPING,  AND  INVESTIGATIONS 

Sec.  441'  (a)  Records  and  Reports.— (1)  Each  State  work  initia- 
tives agency  shall  keep  records  that  are  sufficient  to  permit  the  prep- 
aration of  reports  required  by  this  part  and  to  permit  the  tracing  of 
funds  to  a  level  of  expenditure  adequate  to  insure  that  the  funds 
have  not  been  spent  unlawfully. 

(2)  Each  State  work  initiatives  agency  shall  maintain  such 
records  and  submit  such  reports,  in  such  form  and  containing  such 
information,  as  the  Secretary  requires  regarding  the  performance  of 
its  programs.  Such  records  and  reports  shall  be  submitted  to  the 
Secretary,  but  shall  not  be  required  to  be  submitted  more  than  once 
each  quarter  unless  specifically  requested  by  the  Congress  or  a  com- 
mittee thereof. 

(b)  Investigations. — (IXA)  In  order  to  evaluate  compliance  with 
the  provisions  of  this  part,  the  Secretary  shall  conduct  in  several 
States,  in  each  fiscal  year,  investigations  of  the  use  of  funds  received 
by  State  work  initiatives  agencies  under  this  Act. 

(B)  In  order  to  insure  compliance  with  the  provisions  of  this  part, 
the  Comptroller  General  of  the  United  States  may  conduct  investiga- 
tions of  the  use  of  funds  received  under  this  part  by  any  State 
agency. 

(2)  In  conducting  any  investigation  under  this  part,  the  Secretary 
or  the  Comptroller  General  of  the  United  States  may  not  request  the 
compilation  of  any  new  information  not  readily  available  to  such 
State  agency. 

(c)  State  Reports.— Each  State  work  initiatives  agency  shall 
make  such  reports  concerning  its  operations  and  expenditures  as 
shall  be  prescribed  by  the  Secretary. 

(d)  Review  of  Complaints.— (1)  Whenever  the  Secretary  receives 
a  complaint  from  any  interested  person  which  alleges,  or  whenever 
the  Secretary  has  reason  to  believe,  that  a  State  work  initiatives 
agency  receiving  financial  assistance  under  this  part  is  failing  to 
comply  with  the  requirements  of  this  part  or  the  terms  of  the  State 
plan,  the  Secretary  shall  investigate  the  matter. 

(2)  If,  after  such  investigation,  the  Secretary  determines  that  there 
is  substantial  evidence  to  support  such  allegation  or  belief  that  such 
a  State  work  initiatives  agency  is  failing  to  comply  with  such  re- 
quirements, the  Secretary  shall,  after  due  notice  and  opportunity  for 
a  hearing  to  such  State  work  initiatives  agency,  determine  whether 
such  allegation  or  belief  is  true. 

(8)  The  Secretary  shall  conduct  such  investigation,  and  make  the 
final  determination  required  by  paragraph  (2)  regarding  the  truth  of 
the  allegation  or  belief  involved,  not  later  than  120  days  after  re- 
ceiving the  complaint. 

NONCOMPLIANCE  AND  CORRECTIVE  ACTIONS 

Sec.  442.  (a)  Sanctions  for  Noncompliance.— (1)  If  the  Secretary 
of  Labor  concludes  that  any  State  work  initiatives  agency  receiving 
funds  under  this  part,  or  if  the  Secretary  of  Health  and  Human 
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Services  concludes  that  any  State  public  assistance  agency  under 
section  416  or  any  other  provision  of  this  Act  is  failing  to  comply 
with  any  provision  of  this  Act,  such  Secretary  shall  have  authority 
to  terminate  or  suspend  financial  assistance  in  whole  or  in  part  and 
to  order  such  sanctions  or  corrective  actions  as  appropriate,  includ- 
ing the  repayment  of  misspent  funds  from  sources  other  than  funds 
under  this  part  and  the  withholding  of  future  funding,  if  prior 
notice  and  an  opportunity  for  a  hearing  have  been  given  to  the 
State. 

(2)  Whenever  such  Secretary  orders  termination  or  suspension  of 
financial  assistance  to  a  subgrantee  or  subcontractor  (including  any 
operator  under  a  nonfinancial  agreement),  such  Secretary  shall  have 
authority  to  take  whiitever  action  is  necessary  to  enforce  such  order, 
including  action  directly  against  the  subgrantee  or  contractor  (and 
including  requiring  the  primary  recipient  to  take  legal  action)  to  re- 
claim misspent  funds  or  to  otherwise  protect  the  integrity  of  the 
funds  or  ensure  the  proper  operation  of  the  program. 

(b)  Remedies  Not  ExcLUSiVE.—The  existence  of  remedies  under 
this  Act  shall  not  preclude  any  person,  who  alleges  that  an  action  of 
a  State  agency  violates  any  of  the  provisons  of  this  part,  from  insti- 
tuting a  civil  action  or  pursuing  any  other  remedies  authorized 
under  Federal,  State,  or  local  law, 

DEMONSTRATION  PROGRAMS 

Sec.  W.  (a)  Authorized  Uses  of  Funds.— Funds  available  to 
the  Secretary  under  section  432(bXl)  and  (2)  may  be  made  available 
to  States,  for  use  in  conjunction  with  other  resources,  for  such  pur- 
poses as — 

(1)  demonstrations  to  test  the  effectiveness  of  arrangements 
under  which  private  organizations  will  operate  supported-work 
programs  to  place  participants  in  full-time  jobs  in  the  private 
sector,  with  the  Federal  subsidy  of  wages  not  to  exceed  9 
months,  through  performance-based  contracts  conditioned  upon 
retention  in  such  private  sector  employment  after  the  Federal 
subsidy  ends; 

(2)  demonstrating  more  effective  methods  of  providing  coordi- 
nation and  services  to  ensure  long-term  family  self-sufficiency 
through  community-based  comprehensive  family  support  serv- 
ices involving  a  partnership  between  the  State  work  initiatives 
agency  and  community-based  organizations  having  experience 
and^  demonstrated  effectiveness  in  providing  services;  and 

(3)  financial  assistance  to  nonprofit  community  development 
corporations  to  demonstrate  their  effectiveness  in  creating  em- 
ployment  opportunities  for  recipients  and  other  low-income  indi- 
viduals. 

(b)  State  Demonstration  Programs.— In  order  to  encourage 
States  to  develop  innovative  education  and  training  programs  for 
children  receiving  aid  under  State  plans  approved  under  section 
402,  any  State  may  establish  and  conduct  one  or  more  demonstra- 
tion projects,  targeted  to  such  children,  designed  to  test  financial  in- 
centives and  interdisciplinary  approaches  to  reducing  school  drop- 
outs, encouraging  skill  development,  and  avoiding  welfare  depend- 
ence; and  the  Secretary  may  make  grants  to  States  to  assist  in  fi- 
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nancing  such  projects.  Demonstration  projects  under  this  paragraph 
shall  meet  such  conditions  and  requirements  as  the  Secretary  shall 
prescribe,  and  no  such  project  shall  be  conducted  for  a  period  of  less 
than  one  year  or  more  than  5  years. 

CHILD  CARE  REQUIREMENTS 

Sec.  444'  (a)  Assessment. — Prior  to  or  in  conjunction  with  the  ex- 
penditure of  funds  available  under  section  432(aX2)  for  child  care 
for  participants  in  the  program,  each  State  shall  conduct  an  assess- 
ment of  the  adequxicy  and  appropriateness  of  child  care  resources  in 
the  State  or  particular  communities  in  the  State  to  meet  the  child 
care  needs  of  participants  in  the  program  and  those  of  other  fami- 
lies receiving  family  support  supplements.  Such  assessments  shall 
specifically  address  the  adequacy  of  resources  available  for  children 
in  different  age  groups,  including  infants,  toddlers,  preschools,  and 
school-age  children. 

(b)  Coordination. — In  order  to  encourage  and  facilitate  coordina- 
tion in  the  delivery  of  child  care  services,  each  State  may  provide 
that  funds  to  participants  for  child  care  services  under  section 
402(g)  may  be  available  to  supplement  early  childhood  development 
programs  within  a  State,  including  Head  Start  programs,  preschool 
programs  funded  under  chapter  one  of  the  Education  Consolidation 
and  Improvement  Act  of  1981,  schools  and  nonprofit  child  care  pro- 
grams (including  community  based  organizations  receiving  State  or 
local  funds  designated  for  preschool  programs  for  handicapped  chil- 
dren), so  as  to  extend  these  programs  to  provide  full  day,  full  year 
services  to  children  in  participating  families. 

(c)  Training  of  Caregivers.— Each  State  shall  institute  a  pro- 
gram to  provide  grants  for  training  child  care  personnel  in  areas 
such  as  child  growth  and  development,  communication  with  fami- 
lies, health  and  safety,  instruction,  and  administration  and  man- 
agement. Child  care  personnel  eligible  for  such  training  may  in- 
clude employees  of  child  care  centers  as  well  as  family  day  care  pro- 
viders and  others  meeting  the  standards  enumerated  in  section 
402(gXlXB)  of  this  Act  (as  amended  by  title  II  of  the  Family  Welfare 
Reform  Act  of  1987). 

(d)  Child  Care  Supply.— Any  State  may  use  funds  provided 
under  this  part  to  institute  a  program  to  provide  grants  to  local 
nonprofit  child  care  programs  to  establish  or  renovate  child  care 
centers  and  family  day  care  homes  which  meet  the  standards  enu- 
merated in  section  402(gXl)(B)  of  this  Act  (as  amended  by  title  II  of 
the  Family  Welfare  Reform  Act  of  1987)  and  which  will  be  used  to 
serve  participants  in  the  other  activities  described  in  section  436,  in- 
cluding on-site  or  nearby  child  care  centers  operated  as  part  of  the 
education,  training,  or  employment  programs,  as  well  as  other  child 
care  centers  which  will  be  used  by  program  participants.  Such 
grants  may  also  be  made  available  to  local  child  care  agencies  (such 
as  resource  and  referral  programs)  to  recruit,  train,  and  provide 
other  essential  supports  to  new  family  day  care  providers.  These 
grants  may  also  be  used  to  assist  centers  and  family  day  care  pro- 
viders to  come  into  compliance  with  applicable  health  and  safety 
standards. 
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(e)  Prohibition  of  Relaxation  of  Child  Care  Licensing  Re- 
quirements.— No  State  shall  reduce  the  level  of  standards  applica- 
ble to  child  care  provided  within  the  State  on  the  date  of  enactment 
of  the  Family  Welfare  Reform  Act  of  1987. 

TITLE  XI— GENERAL  PROVISIONS  AND  PEER 

REVIEW 

«•***«* 

Part  A— General  Provisions 
♦  •  ♦  ♦  ♦  ♦  * 

LIMITATION  ON  PAYMENTS  TO  PUERTO  RICO,  THE  VIRGIN  ISLANDS,  AND 

GUAM 

Sec.  1108.  (a)  *  ♦  * 

(b)  The  total  amount  certified  by  the  Secretary  under  part  A  of 
title  IV,  on  account  of  family  planning  services  and  services  provid- 
ed under  section  [402(aX19)3  41^  with  respect  to  any  fiscal  year — 

(1)  for  payment  to  Puerto  Rico  shall  not  exceed  $2,000,000, 

(2)  for  payment  to  the  Virgin  Islands  shall  not  exceed 
$65,000,  and 

(3)  for  payment  to  Guam  shall  not  exceed  $90,000. 
««****« 

DEMONSTRATION  PROJECTS 

Sec.  1115.  iayi)  In  the  case  of  any  experimental,  pilot,  or  demon- 
stration project  which,  in  the  judgment  of  the  Secretary,  is  likely  to 
assist  in  promoting  the  objectives  of  title  I,  X,  XIV,  XVI,  or  XIX,  or 
part  A  or  D  of  title  IV,  in  a  State  or  States — 

[(1)]  (AJ  the  Secretary  may  waive  compliance  with  any  of 
the  requirements  of  section  2,  402,  454,  1002,  1402,  1602,  or 
1902,  as  the  case  may  be,  to  the  extent  and  for  the  period  he 
finds  necessary  to  enable  such  State  or  States  to  carry  out  such 
project,  and 

[(2)1  (B)  costs  of  such  project  which  would  not  otherwise  be 
included  as  expenditures  under  section  3,  403,  455,  1003,  1403, 
1603,  or  1903,  as  the  case  may  be,  and  which  are  not  included 
as  part  of  the  costs  of  projects  under  section  1110,  shall,  to  the 
extent  and  for  the  period  prescribed  by  the  Secretary,  be  re- 
garded as  expenditures  under  the  State  plan  or  plans  approved 
under  such  title,  or  for  administration  of  such  State  plan  or 
plans,  as  may  be  appropriate. 
In  addition,  not  to  exceed  $4,000,000  of  the  aggregate  amount  ap- 
propriated for  payments  to  States  under  such  titles  for  any  fiscal 
year  beginning  after  June  30,  1967,  shall  be  available,  under  such 
terms  and  conditions  as  the  Secretary  may  establish,  for  pajnnents 
to  States  to  cover  so  much  of  the  cost  of  such  projects  as  is  not  cov- 
ered by  payments  under  such  titles  and  is  not  included  as  part  of 
the  cost  of  projects  for  purposes  of  section  1110. 
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[(c)l  (2)  In  the  case  of  any  experimental,  pilot,  or  demonstration 
project  undertaken  under  [subsection  (a)]  paragraph  (1)  to  assist 
in  promoting  the  objectives  of  part  D  of  title  IV,  the  project — 

[(1)3  (A)  must  be  designed  to  improve  the  financial  well- 
being  of  children  or  otherwise  improve  the  operation  of  the 
child  support  program: 

[(2)3  (B)  may  not  permit  modifications  in  the  child  support 
program  which  would  have  the  effect  of  disadvantaging  chil- 
dren in  need  of  support;  and 

[(3)3  (C)  must  not  result  in  increased  cost  to  the  Federal 
Government  under  the  program  of  aid  to  families  with  depend- 
ent children. 

[(b)(1)  In  order  to  permit  the  States  to  achieve  more  efficient 
and  effective  use  of  funds  for  public  assistance,  to  reduce  dependen- 
cy, and  to  improve  the  living  conditions  and  increase  the  incomes 
of  individuals  who  are  recipients  of  public  assistance,  any  State 
having  an  approved  plan  under  part  A  of  title  IV  may,  subject  to 
the  provisions  of  this  subsection,  establish  and  conduct  not  more 
than  three  demonstration  projects.  In  establishing  and  conducting 
any  such  project  the  State  shall — 

[(A)  provide  that  not  more  than  one  such  project  be  conduct- 
ed on  a  statewide  basis; 

[(B)  provide  that  in  making  arrangements  for  public  service 
employment — 

[(i)  appropriate  standards  for  the  health,  safety,  and 
other  conditions  applicable  to  the  performance  of  work 
and  training  on  such  project  are  established  and  will  be 
maintained, 

[(ii)  such  project  will  not  result  in  the  displacement  of 
employed  workers, 

[(iii)  each  participant  in  such  project  shall  be  compen- 
sated for  work  performed  by  him  at  an  hourly  rate  equal 
to  the  prevailing  hourly  wage  for  similar  work  in  the  local- 
ity where  the  participant  performs  such  work  (and,  for 
purposes  of  this  clause,  benefits  payable  imder  the  State's 
plan  approved  under  part  A  of  title  IV  of  the  family  of 
which  such  participant  is  a  member  shall  be  regarded  as 
compensation  for  work  performed  by  such  participant), 

[(iv)  with  respect  to  such  project  the  conditions  of  work, 
training,  education,  and  employment  are  reasonable  in  the 
light  of  such  factors  as  the  tjrpe  of  work,  geographical 
region,  and  proficiency  of  the  participant,  and 

[(v)  appropriate  workmen's  compensation  protection  is 
provided  to  all  participants;  and 

J '(C)  provide  that  participation  in  such  project  by  any  indi- 
ual  receiving  aid  to  families  with  dependent  children  be  vol- 
untary. 

[(2)  Any  Stete  which  establishes  and  conducts  demonstration 
projects  imder  this  subsection  may,  subject  to  paragraph  (3),  with 
respect  to  any  such  project — 

[(A)  waive,  subject  to  paragraph  (3),  any  or  aU  of  the  re- 
quirements of  sections  402(aXl)  (relating  to  stetewide  oper- 
ation), 402(aX3)  (relating  to  administration  by  a  single  State 
agency),  402(aX8)  (relating  to  disregard  of  earned  income), 
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except  that  no  such  waiver  of  402(aX8)  shall  operate  to  waive 
any  amount  in  excess  of  one-half  of  the  earned  income  of  any 
individual,  and  402(aX19)  (relating  to  the  work  incentive  pro- 
gram); and 

[(B)  subject  to  paragraph  (4),  use  to  cover  the  costs  of  the 
roject  such  funds  as  are  appropriated  for  payment  to  such 
tate  with  respect  to  the  assistance  which  is  or  would,  except 
for  participation  in  a  project  under  this  subsection,  be  payable 
to  individuals  participating  in  such  projects  under  Part  A  of 
title  rV  for  any  fiscal  year  in  which  such  projects  are  conduct- 
ed. 

[(3XA)  Any  State  which  wishes  to  establish  £ind  conduct  demon- 
stration projects  under  the  provisions  of  this  subsection  shall 
submit  an  application  to  the  Secretary  in  such  form  and  containing 
such  information  as  the  Secretary  may  require.  Whenever  any 
State  submits  such  an  application  to  the  Secretary,  it  shall  at  the 
same  time  issue  public  notice  of  that  fact  together  with  a  genersd 
description  of  the  project  with  respect  to  which  the  application  is 
submitted,  and  shall  invite  comment  thereon  from  interested  par- 
ties and  conMnents  thereon  may  be  submitted,  within  the  SOnday 
period  beginning  with  the  date  the  application  is  submitted  to  the 
Secretary,  to  the  State  or  the  Secretary  by  such  parties.  The  State 
shall  also  make  copies  of  the  application  available  for  public  in- 
spection. The  Secretary  shall  also  immediately  publish  a  summary 
of  the  proposed  project,  make  copies  of  the  application  available  for 
public  inspection,  and  receive  and  consider  comments  submitted 
with  respect  to  the  application.  A  State  shall  be  authorized  to  pro- 
ceed with  a  project  submitted  under  this  subsection — 

[(i)  when  such  application  has  been  approved  by  the  Secre- 
tary (which  shall  be  no  earlier  than  30  days  following  the  date 
the  application  is  submitted  to  him),  or 

[(ii)  60  days  after  the  date  on  which  such  application  is  sub- 
mitted to  the  Secretary  unless,  during  such  60  day  period,  he 
denies  the  application. 

[(B)  Notwithstanding  the  provisions  of  paragraph  (2XA),  the 
Secretary  may  review  any  waiver  made  by  a  State  under  such 
paragraph.  Upon  a  finding  that  any  such  waiver  is  inconsistent 
with  the  purposes  of  this  subsection  and  the  purposes  of  part  A  of 
title  IV,  the  Secretary  may  disapprove  such  a  waiver.  The  project 
with  respect  to  which  any  such  disapproved  waiver  was  made  shall 
be  terminated  by  such  State  not  later  than  the  last  day  of  the 
month  following  the  month  in  which  such  waiver  was  disapproved. 

[(4)  Any  amount  payable  to  a  State  under  section  403(a)  on 
behalf  of  an  individual  participating  in  a  project  under  this  section 
shall  not  be  increased  by  reason  of  the  participation  of  such  indi- 
vidual in  any  demonstration  project  conducted  under  this  subsec- 
tion over  the  amount  which  would  be  payable  if  such  individual 
were  receiving  aid  to  families  with  dependent  children  and  not  par- 
ticipating in  such  project. 

[(5)  Participation  in  a  project  established  under  this  section 
shall  not  be  considered  to  constitute  employment  for  purposes  of 
any  finding  with  respect  to  "unemplojmient '  as  that  term  is  used 
in  section  407. 
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[(6)  Any  demonstration  project  established  and  conducted  pur- 
suant to  the  provisions  of  this  subsection  shall  be  conducted  for  not 
longer  than  two  years.  All  demonstration  projects  established  and 
conducted  pursuant  to  the  provisions  of  this  subsection  shall  be  ter- 
minated not  later  than  September  30, 1980.] 

(b)  Demonstration  Programs.— (IXA)  In  order  to  test  the  effect 
of  in-home  early  childhood  development  programs  and  preschool 
center-based  development  programs  (emphasizing  the  use  of  volun- 
teers and  including  academic  credit  for  student  volunteers)  on  fami- 
lies receiving  aid  under  State  plans  approved  under  section  402  and 
participating  in  the  education,  training,  and  work  program  under 
section  416,  up  to  10  States  may  undertake  and  carry  out  demonstra- 
tion projects  utilizing  such  development  programs  to  enhance  the 
cognitive  skills  and  linguistic  ability  of  children  under  the  age  of  5, 
to  improve  the  communications  skills  of  such  children,  and  to  devel- 
op their  ability  to  read,  write,  and  speak  the  English  language  effec- 
tively. Such  projects  may  include  parents  along  with  their  eligible 
children  in  family-centered  education  programs  that  assist  children 
directly  in  achieving  the  goals  stated  in  the  preceding  sentence  and 
also  help  parents  contribute  to  the  proper  development  and  educa- 
tion of  their  young  children.  Demonstration  projects  under  this 
paragraph  shall  meet  such  conditions  and  requirements  as  the  Sec- 
retary shall  prescribe,  and  no  such  project  shall  be  conducted  for  a 
period  of  more  than  S  years. 

(B)  The  Secretary  shall  consider  all  applications  received  from 
States  desiring  to  conduct  demonstration  projects  under  this  para- 
graph, shall  approve  up  to  10  applications  involving  projects  which 
appear  likely  to  contribute  significantly  to  the  achievement  of  the 
purpose  of  this  paragraph,  ana  shall  make  grants  to  the  States 
whose  applications  are  approved  to  assist  them  in  carrying  out  such 
projects. 

(C)  the  Secretary  shall  submit  to  the  Congress  with  respect  to  each 
project  undertaken  by  a  State  under  this  paragraph,  after  such 
project  has  been  carried  out  for  one  year  and  again  when  such 
project  is  completed,  a  detailed  evaluation  of  the  project  and  of  its 
contribution  to  the  achievement  of  the  purpose  of  this  paragraph. 

(2XA)  in  order  to  permit  States  to  test  whether  (and  the  extent  to 
which)  eliminating  the  100-hour  rule  under  section  407,  and  requir- 
ing parents  under  that  section  to  accept  any  reasonable  job  offers 
while  preserving  the  eligibility  of  their  families  for  aid  under  the 
applicable  State  plan  approved  under  section  402,  would  effectively 
encourage  such  parents  to  enter  the  permanent  work  force  and  there- 
by significantly  reduce  program  costs,  up  to  5  States  and  localities 
may  undertake  and  carry  out  demonstration  projects  under  which — 

(i)  each  parent  receiving  aid  pursuant  to  section  407  is  re- 
quired to  accept  any  reasonable  full-  or  part-time  job  which  is 
offered  to  him  or  her,  without  regard  to  the  amount  of  the  par- 
ent's resulting  earnings  as  compared  to  the  level  of  the  family's 
aid  under  the  applicable  State  plan,  and 

(ii)  the  family's  eligibility  under  the  plan  is  preserved  not- 
withstanding the  parent's  resulting  earnings,  so  long  as  such 
earnings  (after  the  application  of  section  40S(aX8))  do  not  exceed 
the  applicable  State  standard  of  need,  without  regard  to  the 
100-hour  rule  or  any  other  durational  standard  that  might  be 
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applied  in  defining  unemployment  for  purposes  of  determining 
such  eligibility. 

(B)  The  Secretary  shall  consider  all  applications  received  from 
States  desiring  to  conduct  demonstration  projects  under  this  para- 
graph, shall  approve  up  to  5  applications  involving  projects  which 
appear  likely  to  contribute  significantly  to  the  achievement  of  the 
purpose  of  this  paragraph,  and  shall  make  grants  to  the  States 
whose  applications  are  approved  to  assist  them  in  carrying  out  such 
projects. 

(C)  Each  demonstration  project  approved  under  this  paragraph 
shall  provide  for  the  payment  of  aid  under  the  applicable  State 
plan,  as  though  section  407  had  been  modified  to  reflect  the  provi- 
sions of  clauses  (i)  and  (ii)  of  subparagraph  (A)  but  shall  otherwise 
be  carried  out  in  accordance  with  all  of  the  requirements  and  condi- 
tions of  section  407  (and  any  related  requirements  and  conditions 
under  part  A  of  title  IV);  and  each  such  project  shall  meet  such 
other  requirements  and  conditions  as  the  Secretary  shall  prescribe. 

(3XA)  Any  demonstration  project  undertaken  pursuant  to  this  sub- 
section— 

(i)  must  be  designed  to  improve  the  financial  well-being  of 
families  with  children  or  otherwise  improve  the  operation  of  the 
program  or  programs  involved;  and 

(ii)  may  not  permit  modifications  in  any  program  which 
would  have  the  effect  of  disadvantaging  children  in  need. 

(B)  There  are  authorized  to  be  appropriated  such  sums  as  may  be 
necessary  to  enable  the  Secretary  to  make  grants  with  respect  to  the 
demonstration  projects  which  are  provided  for  under  any  of  the  pre- 
ceding paragraphs  of  this  subsection  (and  for  which  an  authoriza- 
tion in  specific  dollar  amounts  is  not  included  in  the  paragraph  in- 
volved). 

*  *  if  *  *  *  * 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL 
ASSISTANCE  PROGRAMS 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must— 
(!)♦♦• 

***««*« 

(10)  provide — 

(A)  for  making  medical  assistance  available,  including  at 
least  the  care  and  services  listed  in  paragraphs  (1)  through 
(5)  and  (17)  of  section  1905(a),  to— 
(i)  all  individuals — 

(I)  who  are  receiving  aid  or  assistance  under 
any  plan  of  the  State  approved  under  title  I,  X, 
XIV,  or  XVI,  or  part  A  or  part  E  of  title  IV  (in- 
cluding individuals  eligible  under  this  title  by 
reason  of  section  402(aX37),  406(h),  or  473(b),  or 
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considered  by  the  State  to  be  receiving  such  aid  as 
authorized  under  section  E414(g)),]  il6(iX6)), 


Section  102  of  the  Job  Training  Partnership  Act 

estabushment  of  private  industry  council 

Sec.  102.  (a)  There  shall  be  a  private  industry  council  for  every 
service  delivery  area  established  under  section  101,  to  be  selected 
in  accordance  with  this  subsection.  Each  council  shall  consist  of— 

(1)  representatives  of  the  private  sector,  who  shall  constitute 
a  majority  of  the  membership  of  the  council  and  who  shall  be 
owners  of  business  concerns,  chief  executives  or  chief  operating 
officers  of  nongovernmental  employers,  or  other  private  sector 
executives  who  have  substantial  management  or  policy  respon- 
sibility; and 

(2)  representatives  of  educational  agencies  (representative  of 
all  educational  agencies  in  the  service  delivery  area),  orgginized 
labor,  rehabilitation  agencies,  community-based  organizations, 
economic  development  agencies,  [andj  the  public  employment 
service,  and  the  State  public  assistance  agency  for  administer- 
ing part  A  of  title  IV  of  the  Social  Security  Act. 
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The  Committee  on  Energy  and  Commerce,  having  considered  a 
Committee  Print  of  proposed  budget  reconciliation  provisions  relat- 
ing to  the  Medicare  and  Medicaid  programs,  report  favorably 
thereon  with  amendments  and  recommends  that  the  bill,  as 
amended,  do  pass. 

Purpose  and  Summary 

The  purpose  of  this  Committee  bill  is  to  make  revisions  in  Part  B 
of  the  Medicare  program  and  in  the  Medicaid  program,  in  accord- 
ance with  the  budget  instructions  contained  in  the  Concurrent  Res- 
olution the  Budget— Fiscal  Year  1988  (H.  Con.  Res.  93). 

The  Committee  bill  consists  of  two  subtitles.  Subtitle  A,  contain- 
ing Medicare  provisions,  consists  of  five  parts.  Part  1 — Payment 
Reforms,  contains  revisions  in  Medicare  pajrments  for  physician 
services  and  durable  medical  equipment.  Part  2 — Coverage  and  Eli- 
gibility Changes,  would  extend  Medicare  coverage  for  flue  vaccines 
and  therapeutic  shoes,  extend  eligibility  for  working  disabled  per- 
sons, and  make  various  other  program  improvements.  Part  3 — 
Home  Health  Care  Quality  Improvements,  would  add  new  require- 
ments for  home  health  agencies  and  Medicare  contractors  and 
direct  the  Secretary  to  conduct  specified  studies  and  demonstra- 
tions. Part  4 — Peer  Review  Orgnizations  would  strengthen  the  PRO 
review  process,  enhance  the  oversight  of  program,  and  require  ad- 
ditional due  process  for  provider  exclusions.  Part  5 — Miscellaneous, 
contains  a  variety  of  program  improvements,  clarifications,  and 
technical  changes. 

Subtitle  B,  containing  Medicaid  provisions,  consists  of  four  parts. 
Part  1 — Combatting  Infant  Mortality,  includes  several  provisons 
that  would  extend  Medicaid  coverage  for  pregnant  women  and  chil- 
dren. Part  2 — Addressing  Needs  of  the  Elderly,  consists  of  improve- 
ments in  nursing  homne  standards,  protections  against  spousal  im- 
proverishment,  and  other  improvements.  Part  3 — Addressing  the 
Needs  of  Working  Welfare  Recipients,  would  extend  Medicaid  eligi- 
bility for  persons  who  would  otherwise  lose  it  due  to  income  from 
employment  or  from  child  support  enforcement  pajanents.  Part  4 — 
Inflation  Adjustment  for  Territories  and  Miscellaneous  Provisions, 
includes  a  variety  of  program  improvements,  clarifications  and 
technical  amendments. 

Background  and  Need  for  the  Legislation 

The  Concurrent  Resolution  on  the  Budget— Fiscal  Year  1988  (H. 
Con.  Res  93,  adopted  June  22,  1987)  provided  for  unspecified  sav- 
ings in  the  Medicare  program  of  $1.5  billion  in  FY  1988  and  $8.7 
billion  over  three  years.  As  in  years  past,  the  resolution  did  not  dif- 
ferentiate between  Part  A,  which  is  not  within  the  jurisdiction  of 
the  Committee,  and  Part  B,  for  which  the  Committee  shares  juris- 
diction with  the  Committee  on  Ways  and  Means.  The  total  amount 
is  assigned  to  both  Committees,  and  the  provisions  reported  by 
each  are  consolidated  to  determine  whether  the  unduplicated  sav- 
ings of  both  committees  satisfy  the  instructions.  Also  as  in  years 
past,  the  Committee  is  expected  to  achieve  this  savings  through 
provider  parent  reforms  and  not  through  restrictions  on  eligibil- 
ity or  benefits,  or  through  increases  in  enrollee  cost-sharing. 
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The  vast  majority  of  outlays  under  Part  B  of  Medicare  are  for 
physician  services.  Continued  growth  in  such  outlays,  despite  the 
fee  freeze  in  effect  during  most  of  the  previous  three  years,  demon- 
strates the  need  for  substantial  reform  in  the  current  payment 
methodology.  Most  of  the  savings  achieved  by  the  Committee  bill 
come  through  payment  reforms,  which  the  Committee  has  attempt- 
ed to  develop  in  a  manner  consistent  with  a  general,  long-range 
strategy  for  restructuring  the  current  payment  methodology.  The 
remaining  provisions  consist  of  various  improvements  in  the  pro- 
gram and  resolutions  of  identified  problems. 

The  Budget  Resolution  instructions  also  provided  for  the  enact- 
ment of  Medicare  catastrophic  protections,  to  be  developed  in  a 
manner  that  did  not  increase  the  deficit.  The  Committee  has  re- 
ported that  legislation  separately,  in  H.R.  2470. 

The  Budget  Resolution  also  contained  an  increase  in  Medicaid 
spending  of  $550  million  in  FY  1988  and  $2.4  billion  over  three 
years.  The  Committee  is  expected  to  use  these  additional  funds  for 
Medicaid  initiatives  to  combat  infant  mortality,  address  the  needs 
of  the  elderly  poor  and  working  welfare  recipients,  and  provide  an 
inflationary  update  for  the  U.S.  territories.  The  Committee  has  de- 
veloped extensive  proposals  in  each  of  these  areas.  It  has  also  in- 
cluded provisions  designed  to  improve  the  quality  of  nursing  home 
care,  in  accordance  with  a  comprehensive  study  by  the  Institute  of 
Medicine,  conducted  at  the  directive  of  the  Committee. 

PART  1 — PAYMENT  REFORMS 

Sec.  4001.— Reduction  of  payments  for  certain  procedures 

Under  current  law.  Medicare  payments  for  physician  services  are 
made  for  each  identifiable  service.  This  is  known  as  *Tee-for-serv- 
ice.*'  The  pajmient  amount  is  based  on  a  complicated  methodology 
established  in  the  original  legislation  and  embellished  through  nu- 
merous and  extensive  amendments.  The  maximum  pa)anent, 
knowned  formerly  as  the  "reasonable  charge*'  but  currently  identi- 
fied as  the  "Medicare  allowable  charge",  is  dependent  on  several 
factors,  the  two  most  prominent  of  which  are  the  pattern  of  histori- 
cal charges  established  by  each  physician  and  the  limitation  on 
annual  growth  in  the  "prevailing  charge"  imposed  by  the  Medicare 
Ekjonomic  Index. 

Over  the  last  five  years,  the  Subcommittee  on  Health  and  the 
Environment  has  held  seven  hearings  at  which  it  heard  testimony 
critical  of  the  current  Medicare  payment  methodology,  including 
an  extensive  hearing  on  April  26,  1985,  devoted  exclusively  to  this 
topic.  The  Committee  has  also  received  comprehensive  reports  ana- 
lyzing the  methodology  and  its  deficiencies  from  the  Office  of  Tech- 
nology Assessment  (Payment  for  Physician  Services:  Strategies  for 
Medicare  Reform,  February  1986),  from  the  Congressional  Budget 
Office  (Physician  Reimbursement  under  Medicare:  Options  for 
Change,  April,  1986)  and  from  the  newly  established  Physician 
Payment  Review  Commission  (Medicare  Physicicm  Pa3mient:  An 
Agenda  for  Reform,  March,  1987).  These  hearings  and  studies  have 
informed  the  Committee's  deliberations  and  guided  its  formulation 
of  the  provisions  in  this  bill. 
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Among  the  principal  criticisms  of  the  current  methodology  are 
the  significant  disparities  among  Medicare  allowable  charges  re- 
sulting from  differences  in  geographical  location,  the  speciedty  of 
the  physician,  or  the  type  of  service  (an  office  visit  or  other  pre- 
dominately "cognitive"  service  versus  surgery  or  some  other  proce- 
dure entailing  the  use  of  sophisticated  technology).  The  magnitude 
of  these  differences  is  often  inexplicable,  in  that  it  cannot  be  dem- 
onstrated to  be  proportional  to  differences  in  the  cost  of  producing 
the  service,  differences  in  the  cost  of  living,  or  differences  in  the 
skill  of  the  physician. 

Attention  has  been  drawn,  in  particular,  to  the  criticism  that, 
under  the  Medicare  pajrment  scheme,  some  services  are  overval- 
ued, relative  to  most  others,  while  some  are  undervalued.  These 
differences  seemed  to  be  based  primarily  on  historical  charge  pat- 
terns and  to  reflect  historical  dijpferences  in  the  adequacv  of  insur- 
ance coverage,  the  impact  of  the  Medicare  Economic  Index,  or  the 
introduction  of  new  technology.  It  has  been  observed  that  allowable 
fees  rarely  fall,  even  though  more  extensive  experience  with  a  pro- 
cedure, improved  techniques,  or  the  dissemination  of  technological 
improvements  would  have  reduced  the  time,  risk,  complications 
and  other  factors  entailed  in  furnishing  the  service,  and  experience 
in  other  sectors  of  the  economy  would  suggest  that  the  price  of  the 
service  should  not  continue  to  rise. 

The  Committee's  concern  about  this  criticism,  as  well  as  the 
other  criticisms  noted  above,  is  reflected  in  several  provisions 
adopted  over  the  last  three  years.  These  include:  creation  of  the 
Physician  Payment  Review  Commission  to  give  the  Committee 
advice  on  payment  reforms;  mandating  various  studies  by  the  Sec- 
retary, such  as  the  creation  of  a  resource-based  relative  value  scale 
currently  being  developed  by  Professor  William  Hsiao  at  the  Har- 
vard School  of  Public  Health;  authorizing  the  Secretary  to  adjust 
the  "inherent  reasonableness"  of  specific  fees,  subject  to  procedural 
safeguards;  and  specific  reductions  in  fees  for  cataract  surgery, 
combined  with  limitations  on  excess  charges  to  the  patient.  It  is 
also  reflected  in  several  provisions  included  in  this  bill. 

The  Committee  recognizes  its  responsibility  to  achieve  the  outlay 
reductions  for  Medicare  set  forth  in  the  budget  resolution.  Howev- 
er, the  Committee  does  not  subscribe  to  a  continuation  or  renewal 
of  an  acrosstheboard  freeze  or  reduction  in  physician  fees,  or  to 
other  proposals  that  reflect  a  strategy  of  reducing  Medicare  outlays 
for  budgetary  purposes  without  regard  to  the  effect  on  program- 
matic policy  goals  of  assuring  that  Medicare  enroUees  have  equiva- 
lent access  to  health  care  services  of  the  highest  quality  and  im- 
proving the  efflciency  and  effectiveness  of  the  delivery  of  such  serv- 
ices. In  developing  the  budget  reconciliation  bill  this  year,  the  Com- 
mittee has  sought  to  achieve  outlay  reductions  in  a  manner  that 
promotes  these  policy  objectives  and  is  consistent  with  a  broad, 
long-term  strategy  for  reforming  the  Medicare  payment  methodolo- 
gy over  the  next  several  years.  That  strategy  entails  continuation 
of  fee-for-service  as  the  predominant  mode  of  pajonent,  but  making 
these  payments  based  on  resource-based  fee  schedules  derived  from 
resource-based  relative  value  scales,  along  with  an  equitable  resolu- 
tion of  the  disparities  noted  above  and  protections  for  Medicare  en- 
rollees  against  inordinant  out-of-pocket  liability. 
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The  Committee  has  sought  the  advice  of  the  Physician  Payment 
Review  Commission  in  developing  proposals  consistent  with  this 
strategy.  The  Commission  has  responded  with  a  thoughtful  and  bal- 
anced first  annual  report,  as  well  as  specific  recommendations  for 
the  Fiscal  Year  1988  budget  reconciliation.  One  of  the  principal 
recommendations  of  the  Commission  was  to  reduce  the  Medicare 
prevailing  charge  for  selected  procedures  that  are  identified  as 
overvalued  relative  to  the  Medicare  allowable  charges  for  other 
services.  The  Commission  noted  that  this  strategy  would  not  only 
produce^significant  outlay  savings,  but  would  do  so  in  a  manner 
consistent  with  expectations  for  subsequent  reform. 

The  Commission  identified  eight  procedures  which  consistently 
have  a  higher  relative  value  under  Medicare  than  they  do  under 
comparison  fee  schedules  used  by  other  third  party  payers.  For  this 
purpose,  the  Commission  identified  five  other  relative  value  scales 
that  are  more  rigorous  analytically  than  the  de  facto  Medicare  rel- 
ative value  scale,  in  that  these  other  relative  value  scales  are  based 
at  least  partially  on  resource  costs,  tend  to  reflect  market  consider- 
ations, and  were  developed  with  substantial  input  from  the  affected 
physician  community.  All  have  been  in  use  to  pay  for  physician 
services  for  several  years. 

The  Committee  believes  that  this  methodology  is  valid  and  pre- 
sents an  adequate  basis  for  reductions  in  the  Medicare  prevailing 
charges  for  these  services.  The  Committee  understands  that  there 
have  been  some  criticisms  of  the  Commission's  analysis  and  recom- 
mendations, but  the  Committee  believes  that  Commission's  analy- 
sis, and  other  reported  research  findings,  fully  support  some  reduc- 
tion and  that  there  is  broad  agreement  that  these  services  are  over- 
valued. The  principal  policy  question,  therefore,  is  the  amount  of 
the  reduction.  The  Commission  did  not  make  a  specific  recommen- 
dation on  that  question.  The  Committee  anticipates  that  better  in- 
formation will  become  available  as  a  result  of  the  relative  value 
scale  (RVS)  study  and  other  studies.  However,  it  is  also  the  Com- 
mittee's belief  that  the  reduction  set  forth  in  this  provision,  while 
substantial,  is  not  likely  to  exceed  that  which  will  subsequently  be 
documented  as  fully  supportable. 

Under  the  Committee  bill.  Medicare  prevailing  charges  would  be 
reduced  in  1988  for  the  eight  procedures  identified  by  the  Physi- 
cian Payment  Review  Commission  as  overvalued,  relative  to  other 
Medicare  covered  services.  The  eight  procedures,  which  comprise  a 
total  of  16  specific  codes  under  the  procedural  coding  used  by  Medi- 
care, are:  coronary  arteiy  bjrpass  surgery,  total  hip  replacement, 
cataract  extraction  with  mtraocular  lens  implant,  intraocular  lens 
insertion,  suprapubic  prostatectomy,  transurethral  resection  of 

f)rostate,  diagnostic  dilatation  and  curettage,  and  carpal  tunnel  re- 
ease. 

Because  statutory  reductions  were  imposed  on  cataract  proce- 
dures for  the  current  fee  schedule  year  by  the  Omnibus  Budget  Re- 
concilitation  Act  of  1986,  the  Committee  bill  would  not  impose  as 
large  a  reduction  on  those  two  procedures  as  on  the  others.  The 
prevailing  charges  for  the  six  other  types  of  surgical  procedures 
would  be  reduced  10  percent  everywhere,  except  that  no  prevailing 
charge  would  be  reduced  below  80  percent  of  the  national  average 
(weighted  by  frequency)  of  the  prevailing  charges  so  reduced.  This 
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reflects  the  Committee's  judgement  that  these  procedures  are  over- 
valued virtually  everywhere,  irrespective  of  the  fact  that  the  fees 
for  these  services  vary  from  one  geographical  area  to  another.  This 
reduction  of  10  percent  would  be  made  against  the  prevailing 
charge  for  1987,  without  first  adjusting  that  prevailing  charge  for 
the  MEI  applicable  for  the  1988  fee  screen  year. 

lin  addition,  prevailing  charges  in  a  carrier  locality  for  these 
services  would  also  be  reduced  by  an  amount  equal  to  10  percent  of 
the  amount  by  which  the  prevsoling  charge  for  that  locality  (after 
the  10  percent  across-the-board  reduction)  exceeds  the  weighted  av- 
erage of  prevailing  charges  in  the  region  in  which  the  locality  is 
situated.  For  this  purpose.  Medicare  would  use  the  same  regions  as 
designated  for  purposes  of  implementing  the  inpatient  hospital  pro- 
spective payment  system.  The  regional  average  would  be  based  on 
the  prevailing  charges  for  all  localities  in  the  region,  calculated 
after  the  10  percent  across-the-board  reduction  and  after  the  80 
percent  floor  had  been  applied.  The  regional  average  would  be 
weighted  according  to  the  relative  frequency  of  the  service  being 
furnished  in  each  locality.  In  no  event  would  a  prevailing  charge 
ever  be  less  that  80  percent  of  the  national  average  of  the  prevail- 
ing charges,  calculated  after  the  10  percent  across-the-board  reduc- 
tion but  prior  to  the  additional  10  percent  regional  reduction. 

As  noted  above,  reductions  were  made  last  year  in  the  fees  for 
cataract  procedures.  In  fee  screen  year  1987,  these  reductions  were 
10  percent  across-the-board,  subject  to  a  floor  at  75  percent  of  the 
national  average,  but  without  any  further  regional  reduction. 
Under  current  law,  these  procedures  are  scheduled  for  an  addition- 
al 2  percent  reduction  across-the-board  in  1988.  In  view  of  the  Com- 
mission's conclusion  that  these  fees  are  still  overvalued,  notwith- 
standing the  reduction  for  the  current  year,  but  also  recognizing 
that  a  substantial  reduction  has  already  been  made,  the  Committee 
bill  would  reduce  these  procedures  by  5  percent  across-the-board  in 
1988,  in  lieu  of  the  scheduled  2  percent  reduction.  In  addition,  the 
Committee  bill  would  impose  the  10  percent  regional  reduction  to 
these  procedures,  and  would  raise  the  floor  from  75  percent  to  80 
percent  of  the  national  average. 

The  Committee  bill  would  retain  the  limitation  established  last 
year,  for  the  reduction  in  cataract  surgical  fees,  on  the  amount 
which  a  nonparticipating  physician  may  charge  a  Medicare  patient. 
Thus,  the  bill  would  establish  a  "limiting  charge"  equal  to  125  per- 
cent of  the  prevailing  charge  in  the  locale  where  the  service  is  fur- 
nished. During  1988,  the  first  year  in  which  these  reductions  are  in 
effect,  the  physician  may  not  charge  a  patient  more  that  an 
amount  equal  to  the  limiting  charge,  plus  one-half  of  the  amount 
(if  any)  by  which  the  physician's  maximum  allowable  actual  charge 
for  that  service  in  the  preceding  year  (1987)  exceeds  the  limiting 
charge.  During  1989,  the  second  year  these  reductions  are  in  effect, 
the  physician  may  not  charge  the  patient  more  than  the  limiting 
charge — i.e.,  125  percent  of  the  prevailing  charge  for  that  year. 
These  limitations  apply  in  the  same  manner  to  all  procedures,  in- 
cluding cataract  procedures,  during  these  two  years. 
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Sec.  4002. — Payment  for  physician  anesthesia  services 

Anesthesia  services  furnished  by  a  physician  are  reimbursed 
under  Medicare  differently  from  all  other  physician  services.  Each 
procedure  requiring  anesthesia  services  is  assigned  a  designated 
number  of  "base  units",  which  vary  according  to  the  anesthesia 
complexity  and  risk  of  the  operation  and  other  factors.  (The  base 
units  for  any  given  procedure  do  not  vary,  however,  with  the  mode 
of  anesthesia  selected  for  a  particular  patient.  In  addition,  time 
units  are  counted  for  each  procedure,  typically  15  minutes  consti- 
tuting one  time  unit.  Other  adjustments  relating  to  the  patient's 
age  or  physical  condition,  known  as  modifier  units,  are  also  permit- 
t^  in  some  circumstances. 

The  physician's  allowable  fee  is  determined  by  adding  the  base 
units,  time  units,  and  modifier  units  together,  and  then  multiply- 
ing that  sum  by  the  conversion  factor  (representing  a  dollar  value 
per  unit)  assigned  to  that  physician.  This  conversion  factor  is  anal- 
ogous to  a  customary  charge,  in  that  it  is  based  on  the  physician's 
historical  charge  and  is  subject  to  a  prevailing  limit  and  to  the 
rules  regarding  maximum  allowable  actual  charges. 

Physicians  may  also  be  reimbursed  under  Medicare  if  they  do 
not  perform  the  full  range  of  anesthesia  services  for  a  given  pa- 
tient themselves,  but  provide  medical  direction  for  anesthesia  serv- 
ices performed  by  a  nurse  anesthetist,  provided  that  the  physician 
performs  specified  responsibilities.  Section  108  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982  (P.L.  97-248)  required  the  Sec- 
retary of  Health  and  Human  Services  to  establish  the  circum- 
stances under  which  a  physician  could  be  paid  for  such  medical  di- 
rection. In  addition  to  establishing  specific  functions  and  responsi- 
bilities that  the  physician  must  meet,  the  regulations  implement- 
ing this  provision  deny  pajrment  for  this  medical  direction  if  the 
physician  is  directing  more  than  four  procedures  concurrently  and 
reduce  the  time  units  by  half  if  the  nurse  anesthetist  being  super- 
vised is  not  an  employee  of  the  physician.  Except  for  this  adjust- 
ment in  time  units,  physicians  are  reimbursed  under  the  same 
methodology  as  they  are  when  furnishing  the  service  directly. 

The  Omnibus  Reconciliation  Act  of  1986  (P.L.  99-509)  contained 
two  provisions  bearing  on  these  matters.  One  authorized  direct 
pa3mients  to  nurse  anesthetists  under  Medicare,  beginning  on  Jan- 
uary 1,  1989,  subject  to  various  requirements  and  limitations.  Pay- 
ments to  physicians  for  their  medical  direction  would  continue 
under  this  provision.  The  other  provision  reduced  pajonents  for  an- 
esthesia services  furnished  during  cataract  surgeries. 

The  relative  value  guides  used  to  determine  the  number  of  reim- 
bursable base  units  varies  among  Medicare  carriers.  The  carriers 
do  not  all  use  the  same  guide.  This  has  raised  concerns  about  possi- 
ble inequities  among  physicians  who  are  subject  to  differing  reim- 
bursement practices.  Concerns  have  also  been  raised  about  the 
practice  of  reimbursing  physicians  the  same  amount  per  procedure 
for  medical  directions  of  nurse  anesthetists,  irrespective  of  how 
many  concurrent  procedures  (up  to  a  maximum  of  four)  are  in- 
volved. Not  only  is  it  clear  that  the  physician  is  not  providing 
equivalent  services  if  more  procedures  are  being  done  concurrently, 
but  there  is  also  some  concern  about  the  potential  adverse  effect  on 
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the  quality  of  those  services  as  more  procedures  are  done  concur- 
rently. As  noted  above  in  the  discussion  about  overvalued  services, 
the  Committee  is  seeking  to  make  reductions  in  Medicare  outlays 
in  a  manner  that  promotes  programmatic  objectives  and  beneficial 
reforms  in  the  current  pajrment  methodologies. 

The  Committee  bill  would  reduce  Medicare  payments  to  physi- 
cians for  medical  direction  of  nurse  anesthetists  when  proc^ures 
are  performed  on  two  or  more  patients  concurrently.  K  a  physician 
were  to  direct  two  procedures  concurrently,  the  number  of  base 
units  that  would  otherwise  be  recognized  for  each  of  the  procedures 
would  be  reduced  by  10  percent.  In  the  case  of  three  concurrent 
procedures,  the  reduction  would  be  25  percent  in  the  base  units  for 
each,  and  for  four  concurrent  procedures,  the  reduction  would  be 
40  percent  for  each.  Because  the  base  units  are  being  reduced,  and 
there  is  no  adjustment  in  the  conversion  factor,  the  amount  that 
Medicare  would  pay,  as  well  as  the  amount  that  the  physician 
could  charge  the  patient  on  a  nonassigned  claim,  would  automati- 
cally be  reduced.  The  physician  would  not  be  able  to  pass  the  re- 
duction in  Medicare  pa3anent  on  to  the  patient.  These  reductions 
would  be  applicable  to  all  procedures  other  than  cataract  proce- 
dures, beginning  on  January  1, 1988. 

Cataract  procedures  would  be  subject  to  a  different  policy,  since 
they  were  already  subject  to  reductions  under  OBRA  1986.  There 
would  be  no  further  reduction  for  such  procedures  during  1988. 
(However,  if  such  procedures  were  done  concurrently  with  other 
tjrpes  of  procedures  during  1988,  they  would  be  counted  for  pur- 
poses of  determining  how  many  procedures  were  being  done  con- 
currently and  reducing  the  base  units  of  procedures  other  than  cat- 
aract procedures.)  Beginning  on  January  1,  1989,  there  would  be  a 
10  percent  reduction  in  the  base  units  in  calculating  medical  direc- 
tion fees  if  two  or  more  procedures  were  performed  concurrently.  If 
a  physiciam  were  performing  medical  direction  for  one  or  more  cat- 
aract procedures  concurrently  with  one  or  more  other  procedures, 
on  or  after  January  1,  1989,  there  would  be  a  10  percent  reduction 
in  the  base  units  for  each  cataract  procedure,  and  a  10,  25,  or  40 
percent  reduction,  as  applicable,  in  each  of  the  base  units  for  the 
other  procedures. 

In  order  to  make  it  feasible  for  the  Medicare  carrier  to  imple- 
ment this  provision,  claims  for  these  services  will  have  to  include 
information  on  the  number  of  nurse  anesthetists  being  directed  at 
any  time  during  the  procedure  in  question,  the  names  of  such 
nurse  anesthetists,  and  the  type  of  procedure  being  furnished. 

The  Committee  bill  would  also  require  the  Secretary  to  establish 
a  uniform  relative  value  guide,  for  use  by  all  Medicare  carriers. 
The  Secretary  would  have  to  consult  with  the  groups  that  repre- 
sent physicians  who  furnish  anesthesia  and  medical  direction  serv- 
ices in  preparing  a  regulation  for  implementation  on  January  1, 
1989.  The  guide  would  have  to  be  constructed  in  such  a  way  that 
outlays  under  the  uniform  guide  would  not  be  higher  than  they 
would  would  have  been  if  the  guide  were  not  implemented.  It  is  not 
the  Committee's  intent  that  the  Secretary  would  use  this  provision 
to  create  uniform  conversion  factors  or  to  systematically  reduce 
variations  in  conversion  factors.  In  implementing  a  uniform  rela- 
tive value  guide,  however,  the  Secretary  may  need  to  make  adjust- 
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ments  in  conversion  factors  for  some  carrier  service  areas,  if  there 
are  circumstances  in  which  the  current  relative  value  guide  heing 
used  is  so  different  from  that  used  elsewhere  that  use  of  the  uni- 
form guide  will  create  an  obvious  serious  inequity. 

The  Committee  expects  the  Secretary  to  evaluate  the  changes 
made  by  this  section,  to  identify  any  problems  with  its  implementa- 
tion, and  to  recommend  any  revisions  that  he  concludes  will  re- 
solve any  serious  inequities  or  otherwise  improve  the  fee-for-service 
pa3mient  methodology  for  these  services. 

Sec.  i003. — Adjustment  in  Medicare  economic  index  for  1988 

During  the  hearings  held  over  the  last  five  years  by  the  Subcom- 
mittee, the  concern  has  been  repeatedly  expressed  that  primary 
care  services  are  undervalued  under  the  Medicare  payment  system. 
A  general  consensus  seems  to  have  emerged  that  payments  for 
such  services  are  inadequately  compensated,  relative  to  other  serv- 
ices, and  this  may  have  an  adverse  effect  on  patients*  access  to 
such  services  or  the  quality  of  such  services. 

The  Physician  Pa3nnent  Review  Commission  also  recognized  this 
concern  in  its  report  to  the  Committee,  recommending  that  any  re- 
ductions in  Medicare  pa3mients  for  physician  services  by  adjusted 
to  lessen  the  impact  on  primary  care  services. 

The  Committee  bill  seeks  to  enhance  the  payments  made  for 
such  services.  The  Committee  believes  that  this  will  promote  great- 
er access  to  and  utilization  of  such  services,  to  the  benefit  of  Medi- 
care enroUees.  The  Committee  also  believes  this  will  promote  long- 
term  reform,  given  the  expectation  that  the  resource-based  relative 
value  study  will  conclude  that  these  services  are  significantly  un- 
dervalued and  should  be  increased,  relative  to  other  services,  by  at 
least  the  amount  of  the  increase  in  the  Committee  bill.  The  Com- 
mittee recognizes,  however,  that  improvements  in  the  pajmient 
levels  for  these  services  must  be  done  in  the  context  of  budget  rec- 
onciliation, the  purpose  of  which  is  to  reduce  Medicare  outlays  for 
1988. 

In  lieu  of  the  standard  3.2  percent  increase  in  the  Medicare  Eco- 
nomic Index  which  is  expected  to  go  into  effect  on  January  1,  1988, 
the  Committee  bill  would  increase  prevailing  charge  screens  for 
primary  care  services  by  6  percent,  and  would  reduce  the  increase 
for  all  other  services  to  2  percent.  Primary  care  services,  for  this 
purpose,  would  be  defined  as  immunizations,  office  visits,  home 
visits,  and  visits  to  a  nursing  home  or  other  setting  that  the  Medi- 
care enrollee  uses  as  his  domicile.  It  would  not,  however,  include 
separately  billable  procedures  that  are  done  in  conjunction  with 
such  visits.  The  Committee  expects  the  Secretary,  in  carrjdng  out 
this  provision,  to  identify  these  services  by  specific  procedure  code. 
By  enhancing  the  pa)rment  for  these  services,  the  Committee  also 
hopes  that  utilization  will  be  reduced  for  hospital  and  emergency 
room  care. 

The  Committee  recognizes  that  increasing  the  prevailing  charge 
for  these  services  will  result  in  a  minor  increase  in  the  beneficiary 
coinsurance  for  these  services,  as  well  as  the  maximum  permissible 
charge  on  nonassigned  claims.  However,  the  effect  will  be  small, 
and  may  be  outweighed  by  the  benefits  of  the  increased  payments, 
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including  a  potential  increase  in  the  proportion  of  claims  that  are 
billed  on  an  assignment  basis. 

Sec.  4004 -—Incentive  payments  for  primary  care  physicians  in  un- 
derserved  rural  areas. 

The  purpose  of  this  provision  is  similar  to  that  of  the  prior  sec- 
tion. Several  witnesses  at  hearings  before  the  Subcommittee  on 
Health  and  the  Environment,  as  well  as  the  Physician  Payment 
Review  Commission,  have  noted  the  concern  about  low  payment 
rates  for  primary  care  servcies,  particularly  in  areas  where  there  is 
a  shortage  of  physicians.  This  can  result  in  difficulties  for  Medicare 
enrollees  in  obtaining  such  services,  which  are  particularly  impor- 
tant in  maintaining  their  well-being.  Although  the  Committee  rec- 
ognizes that  higher  payments  for  services  may  not  be  a  complete 
solution  to  the  problem,  it  believes  that  it  is  a  necessary  ingredient 
in  the  solution  and  is  likely  to  improve  access  to  such  services  sig- 
nificantly. 

The  Committee  bill  would  increase  Medicare  payments  for  the 
services  of  primary  care  physicians  when  furnished  in  a  rural, 
medically-underserved  area.  Unlike  section  4003,  which  would  in- 
crease pa3nnents  for  certain  tvpes  of  services  wherever  and  by 
whomever  they  may  be  furnished,  this  provision  would  increase 
payments  for  the  services  of  certain  types  of  physicians,  and  only  if 
furnished  in  designated  geographical  areas. 

For  purposes  of  this  section,  primary  care  physicians  would  be 
defined  as  those  whose  primary  practice  is  in  the  field  of  family 
practice,  general  practice,  general  internal  medicine,  gynecology  or 
pediatrics.  These  are  the  specialties  that  furnish  the  vast  majority 
of  primary  care  services  and  whose  fees  have  historically  been  un- 
dervalued for  such  services.  They  are  the  specialities  which  are 
likely  to  have  the  greatest  beneficial  impact  on  Medicare  enrollees 
if  their  services  are  more  readily  available,  and  the  ones  for  which 
there  is  most  likely  to  be  a  problem  of  access. 

The  areas  in  which  payments  would  be  increased  are  class  1  and 
class  2,  rural,  primary  medical  care  health  manpower  shortage 
areas,  as  designated  by  the  Secretary  of  Health  and  Human  Serv- 
ices under  section  332  of  the  Public  Health  Service  Act.  There  are 
currently  about  750  such  areas.  Under  section  332,  the  Secretary 
designates  several  different  categories  of  shortage  areas,  including 
seven  types  of  physician  or  professional  services  and  four  classes  of 
severity  of  shortaige.  He  also  can  designate  population  groups  and 
facilities,  as  well  as  geographical  areas.  The  Committee  concluded 
that  the  purpose  of  this  provision  would  best  be  served  by  focussing 
it  as  described.  The  primary  care  physician  services  are  the  ones  of 
most  concern,  rather  than  the  other  six  types  of  designations 
(which  include  dental,  pharmacy  and  veterinary  manpower).  Class- 
es 1  and  2  are  those  of  severest  shortage,  representing  one  physi- 
cian per  5,000  population  and  one  per  4,500  population,  respective- 
ly, compared  with  a  national  average  of  one  physician  per  2,500 
population.  Classes  3  and  4  have  less  severe  shortages.  The  Com- 
mittee concluded  that  it  would  be  impractical  to  administer  this 
provision  for  shortage  areas  designated  by  population  group  or  fa- 
cility, because  of  the  difficulty  of  having  the  proper  information 
provided  on  the  claim  form  and  the  difficulty  of  monitoring  compli- 
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ance.  Similarly,  the  Committee  was  advised  by  the  Health  Care  Fi- 
nancing Administration  (HFCA)  that  it  would  be  impractical  at 
this  time  to  implement  and  monitor  a  provision  that  applied  to 
urban  shortage  areas,  since  these  frequently  are  not  congruent 
with  other  types  of  boundaries,  such  as  city  or  county  limits  or  zip 
code  zones.  In  contrast,  rural  shortage  areas  typically  are  congru- 
ent with  one  or  more  county  boundary  lines.  The  Committee  is  con- 
cerned about  the  exclusion  of  urban  underserved  areas,  however, 
and  the  provision  would  require  the  Secretary  to  determine  a  prac- 
tical way  of  implementing  this  provision  in  such  areas. 

The  increased  pa3mient  under  this  provision  would  simply  be  a 
bonus  of  10  percent  of  the  prevailing  charge,  for  the  particular 
service  being  furnished,  in  the  carrier  locality  in  which  the  service 
is  furnished.  This  bonus  would  be  the  same  for  all  physician  serv- 
ices, regardless  of  the  physician's  customary  or  actual  charge.  Be- 
cause is  it  a  bonus  payment,  rather  than  an  adjustment  to  the 
Medicare  allowable  charge,  it  would  have  no  effect  on  the  patient's 
coinsurance  or  the  charge  on  a  nonassigned  claim.  To  facilitate  and 
simplify  the  administration  of  this  provision,  the  Secretary  would 
not  be  required  to  pay  this  bonus  on  each  bill,  but  rather  could  ac- 
cumulate the  bonus  for  a  particular  physician  and  pay  them  as  a 
group  on  a  monthly  or  quarterly  basis.  Also,  in  recognition  of  the 
fact  that  there  may  need  to  be  some  changes  in  the  claims  form  or 
other  instructions  to  physicians  or  carriers,  the  Committee  has  de- 
layed the  effective  date  for  this  provision,  so  that  would  apply  to 
services  furnished  on  or  after  April  1,  1988. 

Sec.  4005, — Payments  for  durable  medical  equipment,  prosthetic  de- 
vices, orthotics,  and  prosthetics 

Under  current  law,  durable  medical  equipment  (DME),  prosthetic 
devices,  orthotics  and  prosthetics  are  reimbursed  on  the  basis  of 
reasonable  charges,  using  a  methodology  generally  comparable  to 
that  used  to  pay  for  physician  services,  along  with  some  additional 
special  rules  and  limitations.  However,  there  is  great  dissatisfac- 
tion on  the  part  of  virtually  all  the  interested  parties — patients, 
suppliers,  and  carriers — with  the  current  rules.  For  durable  medi- 
cal equipment  in  particular,  the  current  rules  requiring  that  the 
carrier  make  a  determination  whether  the  equipment  should  be 
purchased  or  rented  have  lead  to  confusion  and  frustration.  Medi- 
care outlays  for  such  services  are  now  appropriately  $2  billion  per 
year,  so  the  problem  is  of  sufficient  magnitude  that  an  overall 
reform  is  warranted. 

The  Health  Care  Financing  Administration  has  expressed  con- 
cerns that  pavments  might  be  excessive  for  some  of  these  items 
and  has  tried  various  means  of  constraining  outlays.  Suppliers 
have  complained  about  the  frequency  of  change  in  the  payment 
rules,  the  lack  of  consistent^  and  predictability  in  the  application 
of  policies,  and  long  delays  in  payment.  Carriers  have  expressed 
concerns  about  the  complexity  of  the  rules  and  the  difficulty  of 
making  rent/purchase  determinations.  Patients  have  complained 
about  the  confusing  rules  and  delays  in  payment,  which  sometimes 
impair  their  access  to  these  items. 

The  Committee  bill  would  attempt  to  resolve  these  problems  by 
completely  restructuring  the  pajmient  methodology  for  these  items 
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and  services.  The  general  concept  embodied  in  this  reform  is  the 
development  of  a  structure  of  predetermined  payment  amounts — 
essentially  fee  schedules— which  would  t3rpically  be  implemented 
on  a  regional  basis.  All  of  the  items  and  services  covered  under  this 
provision  would  be  classified  into  six  categories,  each  having  specif- 
ic rules  that  adapt  the  general  scheme  of  fee  schedules  to  the  char- 
acteristics of  the  item  or  service  being  furnished.  "Payment 
amounts"  would  be  calculated  for  each  item  or  service  within  these 
categories.  Medicare  would  then  reimburse  the  enroUee  or  supplier 
at  80  percent  of  this  payment  amount  or  80  percent  of  the  suppli- 
er's actual  charge,  whichever  was  lower. 

The  initial  calculation  of  the  payment  amounts,  and  the  transi- 
tion periods  used  in  some  cases  to  facilitate  implementation,  will 
involve  considerable  work  on  the  part  of  the  carriers  and  may,  at 
first  reading,  appear  complex.  However,  once  these  payment 
amounts  are  calculated  for  the  first  time,  their  implementation 
should  be  much  easier  for  patients  and  suppliers  to  understand, 
should  simplify  claims  processing  and  expedite  payments,  and 
should  greatly  enhance  the  consistency  and  predictability  of  pay- 
ment rules  for  such  items.  This  payment  system  would  completely 
replace  all  the  current  statutory  and  regulatory  rules  for  reimburs- 
ing these  services  (including  items  furnished  by  a  home  health 
agency,  but  excluding  items  furnished  on  an  inpatient  basis).  Thus, 
the  "rent/ purchase"  rules,  the  "lowest  charge  level"  rules,  and  the 
"inflation-indexed  charge"  would  no  longer  be  applicable.  The  bill 
does  not  explicitly  preclude  the  Secretary  from  making  adjust- 
ments under  the  so-called  "inherent  reasonableness"  authority. 
However,  the  Committee  expects  the  Secretary  not  to  use  the  au- 
thority to  make  adjustments  in  Medicare  pajnnents  for  these  serv- 
ices until  after  this  new  methodology  has  been  implemented,  its  re- 
sults have  been  carefully  reviewed,  and  the  Secretary  has  submit- 
ted the  evaluation  report  called  for,  by  January  1,  1991,  under  this 
provision. 

The  six  categories  of  items  and  services  are  as  follows:  durable 
medical  equipment  costing  less  than  $150;  items  requiring  frequent 
and  substantial  servicing;  customized  items  not  specifically  de- 
scribed in  the  common  procedure  coding  system;  oxygen  and 
oxygen  equipment;  other  prosthetics  and  orthotics;  and  all  other 
durable  medical  equipment.  The  rules  applicable  to  each  category 
are  as  follows: 

(V  Items  costing  less  than  $150. — Medicare  patients  would  have 
the  choice  of  renting  or  purchasing  these  items.  However,  the  sum 
of  the  rental  payments  for  a  patient's  continuous  use  of  the  time 
could  not  exceed  the  maximum  payment  allowed  under  Medicare 
for  the  purchase  of  the  items.  Payment  amounts,  for  both  rentals 
and  purchases,  would  be  calculated  and  applied  for  each  item  on  a 
uniform  basis  throughout  each  carrier  area.  The  initial  payment 
amounts,  to  be  used  in  calendar  year  1989,  would  be  set  as  follows: 
the  Medicare  carriers  would  calculate  the  75th  percentile  of  all  cus- 
tomary charges,  using  data  for  actual  charges  submitted  during  the 
twelve  month  period  ending  June  30,  1987;  these  customary 
charges  would  then  be  updated  by  the  percentage  increase  in  the 
consumer  price  index  for  the  24  month  period  ending  with  Septem- 
ber 1988.  In  1990  and  each  subsequent  year,  this  payment  amount 
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would  be  updated  by  the  percentage  increase  in  the  consumer  price 
index.  Thus,  once  the  payment  amount  was  initially  calculated,  it 
would  simply  be  indexied,  and  the  carrier  would  not  have  to  calcu- 
late customary  or  prevailing  charges  every  year,  as  is  now  the  case. 
(The  consumer  price  index  used  for  this  purpose  would  be  that  for 
all  urban  consumers — the  "CPI-Urban".) 

In  order  to  avoid  any  large  increases  in  payments  to  a  particular 
provider,  however.  Medicare  would  pay  more  for  this  category  of 
items  than  the  individual  supplier's  customary  charge  established 
for  the  1988  payment  period  (which  is  based  on  supplier's  submit- 
ted charges  during  the  12  month  period  ending  June  30,  1987),  up- 
dated for  1989  and  each  year  thereafter  by  the  percentage  increase 
in  the  consumer  price  index. 

If  the  patient  chose  to  rent  the  item  rather  than  purchase  it,  and 
if  the  period  of  the  patient's  continuous  need  for  the  item  was  long 
enough  that  rental  payments  were  terminated  because  they  would 
have  exceeded  the  purchase  price,  the  supplier  would  be  required 
to  continue  furnishing  the  item  to  the  patient  for  the  duration  of  a 
continuous  period  of  time  during  which  the  patient  needed  it.  Fail- 
ure to  do  so  would  subject  the  supplier  to  civil  monetary  penalties 
or  exclusion  from  Medicare. 

(2)  Items  requiring  frequent  and  substantial  servicing. — This  class 
of  items  would  include  those  that  are  technologically  sophisticated 
EUid  require  frequent  monitoring  or  adjustment  in  order  to  make 
sure  they  are  functioning  properly  or  being  properly  utilized  by  the 
patient.  They  are  also  typicallv  quite  expensive  to  purchase  and 
often  subject  to  relatively  rapid  technological  change.  A  prime  ex- 
ample would  be  a  ventilator.  Because  of  the  factors  just  mentioned, 
as  well  as  the  fact  that  such  items  are  frequently  used  for  a  rela- 
tively short  period  of  time,  it  does  not  appear  sensible  to  have  the 
payment  made  on  a  purchase  basis.  Instead,  they  would  be  rented 
indefinitely,  on  a  monthly  basis,  for  the  period  of  the  patient's 
need. 

Payment  amounts  would  be  determined  in  the  same  basic 
manner  as  that  used  for  items  costing  less  than  $150.  Again,  the 
75th  percentile  of  customary  charges  jSased  on  charge  date  for  the 
12  month  period  ending  June  30,  1986,  would  be  trended  forward 
by  the  consumer  price  index,  and  suppliers  would  be  paid  80  per- 
cent of  the  lower  of  that  figure  or  their  own  customary  charges  for 
1988  trended  by  the  CPI. 

(3)  Certain  customized  items. — Some  items,  consisting  primarily 
of  orthotics  and  prosthetics,  must  be  tailor  made  on  an  individual 
basis  for  each  patient.  They  cannot  be  used  by  other  patients.  Con- 
sequently, these  items  should  be  purchased.  Moreover,  they  may 
occasionally  require  some  maintenance  or  servicing,  beyond  that 
covered  by  the  manufacturer's  or  supplier's  warranty,  and  it  is  ap- 
propriate for  Medicare  to  pay  for  those  costs  as  well.  However,  be- 
cause each  item  is  unique,  these  are  not  easily  classified  within  the 
existing  procedure  coding  system  used  by  the  carriers  to  process 
claims.  Carriers  typically  use  special  codes  for  this  purpose  and 
have  to  determine  the  proper  payment  amount  individually  for 
each  item.  This  approach  has  been  working  in  a  reasonably  satis- 
factory manner  and  would  be  preserved  under  the  Committee  bill. 
The  Committee  believes  that  HCFA  and  the  carriers  will  be  able  to 
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identify  items  that  should  go  into  this  category  without  difficulty. 
Pajmaent  for  both  the  purchase  of  the  item  and,  when  determined 
by  the  carrier  to  be  necessary,  the  servicing  of  the  item  would  be 
made  on  a  lump-sum  basis,  in  an  amount  determined  by  the  carri- 
er specifically  for  each  item  furnished.  There  would  not  be  a  stand- 
ard fee  schedule  for  these  items. 

W  Oxygen  and  oxygen  equipment— Payments  would  be  made  on 
a  monthly  rental  basis  for  as  long  as  the  patient  needed  oxygen. 
Payment  amounts  would  be  determined  under  a  formula  which,  by 
1991,  would  result  essentially  in  regional  fee  schedules.  Pajnnent 
amounts  for  portable  equipment  would  be  calculated  separately 
from  those  for  stationary  equipment  and  supplies.  If  a  patient  was 
using  portable  equipment,  based  on  the  authorization  of  his  physi- 
cian, the  monthly  payment  amount  determined  for  portable  equip- 
ment would  be  added  to  the  monthly  pajonent  amount  determined 
for  patients  using  stationary  equipment. 

The  payment  amounts  would  be  based  on  the  Medicare  allowable 
charges  which  were  determined  for  services  furnished  during  the 
six  month  period  ending  on  December  31,  1986.  For  each  locality  in 
its  service  area,  the  Medicare  carrier  would  csdculate  an  average 
monthly  Medicare  allowable  charge  per  beneficiary  receiving 
oxygen  during  that  6  month  period.  The  carrier  would  do  this  by 
summing  all  the  reasonable  charges  approved  for  payment  (based 
on  services  furnished  rather  than  claims  processed  during  that 
period)  and  dividing  that  sum  by  the  total  number  of  "beneficiary- 
months"  that  occurred  during  that  period.  (One  beneficiary  month 
would  be  equivalent  to  one  Medicare  patient  using  oxygen  for  a 
period  of  one  month.  Two  patients  using  oxygen  for  three  months 
each  would  constitute  6  beneficiary  months.) 

Once  this  calculation  was  made,  the  determination  of  all  pay- 
ment amounts  thereafter  would  be  done  by  formula,  and  the  carri- 
ers would  not  have  to  calculate  customary  or  reasonable  charges 
again. 

In  deriving  payment  amounts  applicable  during  1989,  the  first 
year  that  this  provision  would  be  in  effect,  the  carrier  would  multi- 
ply the  local  average  monthly  allowable  charge  just  calculated  by 
96  percent  and  then  increase  the  product  by  the  percentage  in- 
crease in  the  consumer  price  index  for  the  24  month  period  ending 
September  1988.  The  multiplication  by  96  percent  is  designed  to 
achieve  budget  savings  and  is  based  on  the  Committee's  belief  that 
improvements  in  technology  and  more  efficient  delivery  of  oxygen 
justify  a  reduction  in  Medicare  payments.  The  second  calculation 
would  update  the  monthly  pajmient  amounts  to  keep  abreast  of  in- 
flation. For  1990,  the  1989  local  average  payment  rates  would  be 
increased  by  the  percentage  increase  in  the  CPI  during  the  12 
month  period  ending  September  1989. 

Once  these  local  average  payment  rates  were  calculated,  HCFA 
(or  a  regional  carrier,  if  designated  by  HCFA  pursuant  to  this  pro- 
vision) would  calculate  a  regional  average  monthly  payment  rate, 
equal  to  the  average  (weighted  by  relative  volume  of  claims)  of  the 
local  monthly  payment  rates,  for  1989  and  1990.  For  1991  and  suc- 
ceeding years,  the  1990  regional  average  payment  rates  would  be 
updated  by  the  12  month  percentage  increase  in  the  CPI.  The  re- 
gions used  for  this  purpose  would  be  the  same  as  those  used  in  de- 
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termining  pa5mient  rates  for  inpatient  hospital  services  under  the 
Medicare  statute. 

Regional  payment  amounts  would  be  phased  in  over  two  years. 
Thus,  during  1989,  the  pa3rment  amount  used  to  pay  claims  would 
be  a  blend  consisting  of  75  percent  of  the  local  average  monthly 
payment  rate  and  25  percent  of  the  regional  average  monthly  pay- 
ment rate.  In  1990,  the  blend  would  be  50  percent  local  and  50  per- 
cent regional.  Beginning  in  1991,  the  payment  amount  would  be 
100  percent  of  the  regional  rate. 

In  order  to  avoid  variations  in  payment  amounts  form  one  geo- 
graphical area  to  another,  the  Committee  bill  would  also  establish 
a  national  floor  and  a  national  ceiling  on  the  monthly  payment 
amount.  In  1989,  the  floor  would  be  80  percent  of  the  national  aver- 
age of  the  regional  pajonent  rates  calculated  for  that  year  and  the 
ceiling  would  be  130  percent  of  the  national  average.  In  1990  and 
subsequent  years,  the  floor  would  be  85  percent  of  the  national  av- 
erage of  the  regional  payment  rates  for  the  year  in  question  and 
the  ceiling  would  be  125  percent  of  that  average. 

The  monthly  payment  amounts  determined  in  the  manner  just 
described  represent  the  average  pa)nnent  for  a  patient  and  would 
be  used  as  the  standard  payment  for  most  patients.  Adjustments  in 
these  payment  rates  would  be  made,  however,  for  those  patients 
whose  needs  were  much  higher  or  much  lower  than  the  norm.  The 
standard  pa3anent  rates  would  be  used  for  all  patients  for  whom 
the  physician  had  prescribed  an  oxygen  flow  rate  between  one  liter 
per  minute  and  four  liters  per  minute.  For  patients  requiring  more 
than  4  liters  per  minute,  the  standard  monthly  payment  amount 
would  be  increased  by  50  percent.  For  those  prescribed  less  than 
one  liter  per  minute,  the  standard  payment  amount  would  be  re- 
duced by  50  percent.  As  noted  above,  there  would  also  be  an  addi- 
tionsd  payment  for  patients  using  portable  equipment.  However,  a 
patient  could  not  receive  both  the  50  percent  increase  for  prescrip- 
tions over  4  liters  and  the  adjustment  for  portable  equipment;  he 
would  receive  only  one  adjustment,  whichever  was  higher. 

(5)  Other  prosthetics  ana  orthotics, — Items  which  are  not  durable 
medical  equipment  (as  deflned  in  section  1861(n)  of  the  Social  Secu- 
rity Act),  and  which  are  not  covered  by  any  of  the  previously  de- 
scribed rules,  would  be  paid  for  on  a  lump  sum  purchase  basis,  ac- 
cording to  a  schedule  of  regional  payment  rates.  These  are  items 
which  are  not  custom  tailored,  but  which  axe  not  readily  transfera- 
ble to  another  patient.  Examples  would  include  pacemakers  and 
intraocular  lenses. 

The  payment  amounts  would  be  derived  in  a  manner  generally 
analogous  to  that  used  to  derive  regional  monthly  payment  rates 
for  oxygen.  For  each  locadity  in  its  service  area,  each  Medicare  car- 
rier would  compute  a  base  local  purchase  price,  using  data  for  pur- 
chases during  the  six-month  period  ending  December  31,  1986.  The 
carrier  would  calculate  the  75th  percentile  of  customary  charges 
(weighted  by  frequency)  for  all  purchases  of  the  item  in  the  locality 
during  that  period.  Once  this  calculation  was  made,  all  further  de- 
terminations of  payment  amounts  would  be  done  by  formula. 

This  base  locsd  purchase  price  would  be  updated  for  1989  by  the 
percentage  increase  in  the  CPI  for  the  24  month  period  ending  Sep- 
tember 1988,  and  for  1990  by  the  CPI  increase  for  the  12  month 


395 

period  ending  September  1989.  HCFA,  or  a  regional  carrier,  would 
then  calculate  a  regional  purchase  price.  In  1989  and  1990,  the  re- 
gional purchase  price  would  equal  the  weighted  average  of  the 
local  purchase  prices  for  those  years.  For  1990  and  succeeding 
years,  it  would  be  the  1990  regional  purchase  price,  updated  by  the 
12  month  increase  in  the  CPI.  As  was  the  case  with  the  oxygen 
rates,  regional  amounts  would  be  phased  in,  using  a  75/25  blend  of 
local  and  regional  amounts  in  1989,  a  50/50  blend  in  1990,  and  100 
percent  of  the  regional  amounts  thereafter.  The  same  floors  and 
ceilings  described  above  would  also  be  applicable. 

(6)  All  other  DME. — All  other  durable  medical  equipment  would 
be  reimbursed  on  the  basis  of  a  monthly  rental  payment  amount, 
with  payments  terminating  after  a  specified  period  of  time.  Items 
in  this  category  would  not  be  purchased,  but  monthly  pajrment 
amounts  would  be  based  on  regional  (or  blended  local  and  regional) 
purchase  prices,  determined  in  a  manner  very  similar  to  that  just 
described  for  other  prosthetics  and  orthotics.  Provision  would  also 
be  made  for  subsequent  payment  of  a  servicing  fee,  if  appropriate. 

Subject  to  certain  limitations  during  the  first  two  years  this  pro- 
vision was  in  effect,  the  monthly  payment  amount  would  be  equal 
to  10  percent  of  the  purchase  price.  In  order  to  avoid  large,  short- 
term  increases  or  decreases  in  payments  during  the  first  two  years, 
a  floor  and  a  ceiling  would  be  established  on  the  monthly  pa)nnent 
amount.  The  floor  would  be  85  percent  of  the  prevailing  charge  es- 
tablished for  the  rental  of  the  item  as  of  January  1,  1987,  inflated 
by  the  CPI.  The  ceiling  would  be  115  percent  of  that  figure.  After 
1990,  the  monthly  payment  amount  would  be  10  percent  of  the  re- 
gional purchase  price. 

This  monthly  pajnnent  rate  would  be  paid  each  month  that  the 
patient  needed  the  item,  up  to  a  maximum  of  15  months  of  contin- 
uous use.  If  the  patient  continued  to  need  the  item  after  that  point, 
the  supplier  would  be  obligated  to  continue  furnishing  the  item, 
even  though  Medicare  was  no  longer  making  payments.  Failure  to 
do  so  could  result  in  monetary  penalties  or  exclusion  from  the  pro- 
gram. 

The  Committee  expects  the  Secretary  to  promulgate  (through  the 
notice  and  public  comment  procedure)  criteria  for  determining 
whether  use  is  continuous  or  not.  If  a  patient's  need  terminated 
prior  to  the  expiration  of  15  months,  but  the  need  reoccurred  later, 
a  new  15  month  period  would  begin.  However,  if  a  patient  were  to 
relocate  his  residence  or  change  suppliers,  but  did  not  otherwise 
have  a  break  in  use  during  an  uninterrupted  period,  that  should  be 
considered  continuous. 

In  calculating  the  purchase  price  for  this  category  of  DME,  the 
carriers  would  use  the  arithmetic  mean  of  the  submitted  purchase 
prices  (rather  than  the  75th  percentile  of  customary  charges,  as  de- 
scribed for  the  preceding  category)  indicated  on  claims  that  were 
submitted  by  suppliers  on  an  assigned  basis  for  items  furnished 
during  the  period  of  July  through  December,  1986.  The  Committee 
chose  to  use  submitted  prices  here,  rather  than  customary  charges, 
because  of  concerns  raised  about  the  validity  or  accuracy  of  the 
reasonable  charge  determinations  made  in  some  cases  by  carriers, 
due  to  limited  or  questionable  data.  The  Committee  also  expects 
the  carriers  to  use  the  information  about  purchase  prices  that  was 
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submitted  with  claims,  even  though  the  item  was  reimbursed  on  a 
rental  basis.  (Current  regulations  implementing  the  rent/purchase 
rules  require  that  both  rental  charges  and  purchase  charges  be 
submitted  on  a  bill,  in  order  for  the  carrier  to  make  a  rent/pur- 
chase decision.) 

The  effective  date  of  this  provision  would  be  delayed  until  Janu- 
ary 1,  1989,  in  order  to  give  HCFA  and  the  carriers  ample  time  to 
calculate  the  payment  amounts,  to  inform  enroUees  and  suppliers 
of  the  changes  in  pa)rment  rules  and  amounts,  and  to  share  with 
interested  parties  the  data  and  anlaysis  used  in  implementing  the 
provision.  The  Committee  would  expect  the  Secretary  not  to  make 
substantial  changes  in  pa3rments  for  these  services,  between  the 
time  of  enactment  and  implementation,  that  are  inconsistent  with 
the  purpose  of  this  provision.  The  Secretary  would  be  required  to 
evaluate  the  impact  of  these  new  rules,  particularly  as  to  the 
effect,  if  any,  on  the  availability  of  covered  items  and  the  appropri- 
ateness of  the  volume  adjustment  for  the  payment  amount  for 
oxygen.  The  Secretary's  report  and  recommendations  would  be  due 
January  1,  1991,  which  would  allow  the  Secretary's  analysis  to  be 
based  on  data  for  at  least  one  full  year  of  implementation.  During 
this  time,  the  Secretary  would  be  precluded  from  conducting  a 
demonstration  project  entailing  competitive  bidding  or  any  other 
alternative  payment  methodology. 

Sec.  4006. — Fee  schedules  for  radiologic  services 

As  discussed  more  extensively  above  in  the  description  of  section 
4001,  the  Committee  has  concluded  that  there  are  significant  struc- 
tural deficiences  in  the  current  payment  methodolgy  for  physician 
services  that  should  be  corrected.  As  noted  in  that  discussion,  this 
Committee,  the  other  committees  having  jurisdiction  over  Medi- 
care, and  the  Physician  Payment  Review  Commission,  have  con- 
cluded that  the  best  strategy  at  this  time  is  to  progress  as  rapidly 
as  practicable  towards  fee  schedules  that  are  derived  analytically, 
in  a  manner  that  reflects  resource  inputs,  and  with  consultation 
with  the  physican  community.  Various  legislative  provisions  re- 
ported by  the  Committee  over  the  last  three  years  have  put  in 
place  studies  and  statutory  authority  designed  to  further  that  goal. 
However,  it  will  still  be  several  years  before  such  fee  schedules  will 
be  ready  for  implementation  and  it  is  undoubtedly  the  case  that 
there  will  be  many  more  issues  to  be  identified  and  resolved  before 
this  can  be  achieved. 

The  American  College  of  Radiology,  recognizing  the  importance 
of  these  matters  and  the  Committee  s  strong  desire  to  make  signifi- 
cant progress,  has  worked  responsibly  and  constructively  with  the 
Committee  in  developing  a  proposal  that  will  help  achieve  the 
Committee's  goal.  This  provision  would  direct  the  Secretary  to  de- 
velop a  national  relative  value  scale  for  radiologic  services  and,  be- 
ginning January  1989,  to  implement  area  fee  schedules  for  such 
services  when  furnished  by  radiologists.  Thus,  these  fee  schedules 
would  be  implemented  substantially  before  those  which  are  to  be 
based  on  the  Congressionally  mandated  RVS  study  will  be  ready. 
The  development  of  a  relative  value  scale  is  clearly  an  indispensa- 
ble step  in  the  process.  But,  just  as  clearly,  there  are  a  myriad  of 
other  issues  and  potential  problems  involved  in  transforming  an 
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RVS  into  fee  schedules  and  converting  from  the  current  reasonable 
charge  methodology  to  a  fee  schedule  system.  This  provision  is  de- 
signed to  provide  experience  in  the  development  and  implementa- 
tion of  fee  schedules,  based  on  a  relative  value  scale,  that  will  be  of 
enormous  value  in  the  effort  to  apply  such  fee  schedules  through- 
out the  Medicare  program. 

The  Secretary  would  first  have  to  develop  a  relative  value  scale 
for  radiologic  services.  It  is  the  Committee  s  expectation  that  this 
RVS  would  be  uniform  throughout  the  country  and  that  it  would 
be  based  on  the  best  available  information  bearing  on  the  relative 
value  of  such  services.  This  would  include  existing  charge  data  and 
any  pertinent  studies  or  analyses  of  the  resources  involved  in  pro- 
ducing such  services.  It  would  also  involve  consultation  with  the 
Physician  Payment  Review  Commission  and  extensive  consultation 
on  a  regular  basis  with  the  American  College  of  Radiology  (ACR) 
and  other  organizations  or  groups  representing  physicians  who  per- 
form these  services. 

The  Secretary  would  then  develop  fee  schedules  based  on  this 
RVS.  Unlike  the  RVS,  which  would  be  uniform  nation-wide,  the  fee 
schedules  would  be  developed  and  implemented  on  a  regional, 
state-wide  or  carrier  service  area  basis.  This  would  allow  the  fee 
schedules  to  reflect  geographical  variations,  as  appropriate,  in  such 
factors  as  the  cost  of  producing  the  service  (including  overhead 
costs  and  the  value  of  the  professional  input)  or  the  practice  pat- 
terns of  physicians.  The  fee  schedules  should  £Jso  reflect  differ- 
ences in  the  cost  of  furnishing  the  service  at  different  sites  and 
may  also  take  into  account  differences,  if  any,  that  are  identified  in 
the  manner  in  which  different  specialists  or  subspecialists  furnish 
these  services,  to  the  extent  the  Secretary  determines  appropriate. 

The  Secretary  would  also  be  required  to  develop  an  appropriate 
update  factor,  so  that  the  RVS  and  fee  schedules  could  continue  to 
be  applied  fairly  in  subsequent  years,  without  the  necessity  of  rede- 
veloping them  entirely  anew  each  year. 

As  noted  above  with  respect  to  the  RVS,  the  Secretary,  in  devel- 
oping the  fee  schedules  and  the  update  factor,  would  have  to  con- 
sult extensively  with  the  PPRC,  the  ACR,  and  other  organizations 
representing  physicisuis  who  furnish  radiologic  services.  This  will 
be  particularly  vital  in  developing  appropriate  conversion  factors. 
The  Secretary  would  be  required  to  share  with  these  groups  what- 
ever data  and  data  analyses  are  being  used  by  the  Department  in 
the  development  of  its  proposals  for  implementing  this  provision, 
or  being  considered  by  him  to  maddng  judgments  regarding  such 
implementation.  The  process  will  work  satisfactorily,  and  in  con- 
formity with  the  Committee's  intent,  only  if  all  such  information  is 
shared  fully  with  all  parties  to  the  discussions.  It  is  the  Commit- 
tee's expectation  that  ACR,  and  possibly  other  groups,  will  also  de- 
velop data  and  analysis,  through  a  survey  of  members  or  by  other 
means,  in  order  to  contribute  to  the  discussions,  evaluate  the  De- 
partment's proposals  in  an  informed  manner,  and  be  capable  of  ne- 
gotiating points  of  disagreement  in  a  constructive  way.  It  is  the 
Committee's  intent  that  the  Secretary  consider  any  such  informa- 
tion brought  forward  by  such  groups. 

The  Committee  is  aware  of  a  consent  decree  entered  into  with 
the  Federal  Trade  Commission  several  years  ago,  prohibiting  physi- 


398 

cian  groups  from  developing  relative  value  scales  or  fee  schedules. 
However,  it  is  the  CJommittee's  understanding  that  this  consent 
decree  would  not  preclude  ACR  or  others  from  participating  in  the 
implementation  of  this  provision  or  from  developing  appropriate  in- 
formation in  order  to  do  so  effectively. 

The  Secretary  would  be  required  to  complete  the  development  of 
the  RVS  and  the  fee  schedules,  and  report  to  the  Congress  on 
them,  by  August  1,  1988.  The  fee  schedules  would  become  effective 
with  respect  to  services  furnished  on  or  after  January  1,  1989, 
unless  the  Congress  enacted  legislation  to  preclude  or  change  them, 
and  they  would  remain  in  effect  until  such  time  as  they  may  be 
superseded  by  subsequent  legislation  implementing  fee  schedules 
based  on  studies  currently  being  conducted  on  a  resource-based 
RVS. 

The  fee  schedules  would  be  applicable  only  to  radiologic  services 
furnished  by,  or  under  the  supervision  of,  physicians  who  are  certi- 
fied, or  board  eligible  for  certification,  by  the  American  Board  of 
Radiology.  They  could  be  applied  to  other  physicians  only  if  subse- 
quent legislation  were  enacted  for  that  purpose.  Physicians  other 
than  radiologists  would  be  given  the  opportunity  to  participate  in 
the  development  of  the  RVS  and  fee  schedules,  however,  so  that 
these  would  reflect  the  full  range  of  services  being  performed  and 
so  that,  if  the  Congress  chose  to  apply  them  to  other  phjrsicians,  it 
would  not  be  necessary  to  duplicate  the  entire  development  process 
to  reflect  their  interests  and  concerns. 

The  Medicare  program  would  pay  80  percent  of  the  fee  schedule 
for  covered  services  or,  if  lower,  80  percent  of  the  physician's  actual 
charge,  The  RVS  and  fee  schedules  would  have  to  be  designed  in 
such  a  manner  that  they  would  produce  savings  in  Medicare  out- 
lays from  those  that  would  otherwise  have  beien  made  for  these 
services.  Large  savings  would  not  be  expected  for  the  first  year  of 
implementation,  and  the  Secretary  could  not  attempt  to  save  more 
than  $20  million  in  that  year.  (Total  Medicare  outlays  for  radiolo- 
gists' services  in  1989  is  projected  to  be  about  $2.5  billion.)  During 
the  second  and  third  years  of  the  fee  schedules,  the  savings  would 
have  to  be  not  less  than  $30  million. 

Because  there  would  be  a  reduction  in  Medicare  payments  for  at 
least  some  physicians,  the  Committee  is  concerned  about  the  effect 
on  Medicare  enrollees'  out-of-pocket  expenses  on  non-assigned 
claims.  Therefore,  the  Committee  bill  would  place  an  upper  limit 
on  the  amount  which  a  non-participating  physician  could  charge 
enroUees.  In  1989,  the  first  year  of  implementation,  the  maximum 
allowable  actual  charge  would  be  125  percent  of  the  fee  schedule. 
In  the  second  year,  it  would  be  120  percent  of  the  fee  schedule,  and 
in  the  third  and  subsequent  years  it  would  be  115  percent  of  the 
fee  schedule.  A  physician  who  knowingly  and  willfully  charged 
higher  amounts  would  be  subject  to  civil  monetary  penalties  or  ex- 
clusion from  the  program,  in  accordance  with  procedures  set  forth 
in  current  law. 

In  addition,  in  order  to  encourage  physicians  to  sign  up  to  be  par- 
ticipating physicigins,  the  Committee  bill  would  authorize  the  Sec- 
retary to  establish  a  mechanism  under  which  the  Medicare  carrier 
would  pay  a  participating  physician  100  percent  of  the  fee  sched- 
ule, thereby  advancing  Imn  the  amount  of  the  Medicare  patient's 
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deductible  and  coinsurance  liability.  The  carrier  would  then  seek  to 
collect  that  amount  directly  from  the  patient  and  would  deposit 
such  collections  in  the  Part  B  trust  fund.  The  Committee  expects 
the  Secretary  to  establish  appropriate  guidelines  for  making  such 
advance  payments  and  collections,  so  that  it  is  not  onerous  on  pa- 
tients and  is  as  expeditious  as  possible.  The  Committee  does  not 
intend  for  this  method  of  payment  to  result  in  the  Medicare  pa- 
tient owing  a  debt  to  the  government.  The  patient's  liability  is  to 
the  physician  and  amounts  that  are  not  collected  from  the  patient 
within  a  reasonable  period  of  time  should  be  settled  with  the  physi- 
cian. In  order  to  encourage  physicians  to  sign  participation  agree- 
ments for  these  services,  the  Committee  bill  would  also  permit  a 
physician  who  furnishes  both  radiologic  and  other  services  to  sign  a 
participation  agreement  that  would  be  applicable  only  to  the  radio- 
logic services. 

Sec.  4007. — Fee  schedules  for  physician  pathology  services 

This  provision  is  comparable  to  the  previous  section  directing  the 
Secretary  to  develop  an  RVS  and  fee  schedules  for  radiologic  serv- 
ices. The  two  principal  differences  are  that  the  Secretary  would 
have  additional  time — until  April  1,  1989 — to  develop  the  RVS  and 
fee  schedules  under  this  provision  and  report  to  Congress,  and  such 
fee  schedules  would  not  go  into  effect  unless  the  Congress,  after  re- 
viewing the  report,  enacted  further  authorizing  legislation. 

The  main  reason  for  these  two  differences  is  the  serious  concern 
that  the  reasonable  charges  currently  being  used  to  reimburse  for 
these  services,  which  would  be  an  important  feature  in  the  develop- 
ment of  the  RVS  and  fee  schedules,  may  be  inequitable  and  inaccu- 
rate in  the  case  of  physicians  who  were  previously  compensated  by 
a  hospital.  As  a  result  of  payment  changes  enacted  in  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of  1987,  these  physicians  were 
assigned  customary  charges  based  on  their  previous  compensation, 
and  the  portion  thereof  attributed  to  furnishing  patient  care.  This 
conversion  sometimes  resulted  in  anomolous  or  inappropriate  cus- 
tomary charges.  These  shortcomings  were  often  perpetuated  by  the 
freeze  on  physician  fees  initiated  in  the  Deficit  Reduction  Act  of 
1984.  As  a  result,  the  Committee  concluded  that  it  would  be  pru- 
dent to  review  the  RVS  and  fee  schedules  developed  by  the  Secre- 
tary for  these  services  before  authorizing  their  implementation. 

The  Committee  would  expect  the  Secretary  to  use  other  informa- 
tion, in  addition  to  current  charge  data,  in  developing  the  RVS  and 
fee  schedules.  In  particular,  the  Committee  expects  results,  of  at 
least  a  preliminary  nature,  to  be  available  from  the  congressional- 
ly-mandated  study  on  resource-based  relative  value  scale,  and  the 
Secretary  should  consider  those  results,  to  the  extent  applicable,  in 
developing  the  RVS.  However,  the  Committee  expects  the  Secre- 
tary would  not  use  compensation-related  customary  charges  imput- 
ed to  physicians  who  are  being  reimbursed  by  a  hospital  on  a 
salary  or  other  basis,  rather  than  Medicare  reasonable  charges. 

As  with  the  previous  provision,  the  Secretary  would  be  directed 
to  consult  extensively  with  the  Physician  Payment  Review  Com- 
mission, with  the  College  of  American  Pathologists  (CAP),  which 
worked  constructively  with  the  Committee  in  developing  thLs  provi- 
sion, and  with  other  groups  representing  physicians  who  perform 


400 

physician  pathology  services.  The  Secretary  would  be  directed  to 
share  all  of  the  data  and  data  analyses  being  used  by  the  Depart- 
ment in  the  implementation  of  this  provisional.  He  is  also  expected 
to  consider  all  pertinent  information  brought  forth  by  the  groups 
involved  in  the  discussions,  including  information  regarding  prob- 
lems with  compensation-related  customary  charges  imputed  under 
TEFRA  and  information  on  relative  values  and  appropriate  conver- 
sion factors.  Again,  it  is  the  Committee's  expectation  that  CAP  and 
others  will  seek  to  develop  relevant  information  from  their  mem- 
bership and  that  this  is  not  precluded  by  anti-trust  laws. 

The  fee  schedules  developed  under  this  proposal  would  be  appli- 
cable to  ph)rsician  pathology  services,  but  not  to  those  diagnostic 
clinical  laboratory  services  which  are  properly  reimbursed  under 
prescribed  fee  schedules  or  to  compensation  for  the  medical  direc- 
tion of  a  laboratory.  The  provision  does  not  establish  any  targets 
for  savings  in  budget  outlays,  but  the  Secretary  would  be  instruct- 
ed to  include  in  his  report  recommendations  on  how  to  protect 
Medicare  patients  from  excessive  out-of-pocket  expenses  on  non-as- 
signed claims. 

Is  the  Committee's  expectation  that  these  fee  schedules  would  be 
implemented  beginning  with  services  furnished  on  or  after  January 
1,  1990,  so  that  payments  for  these  services  would  be  improved  over 
the  current  system  and  so  that  valuable  experience  with  the  imple- 
mentation of  fee  schedules  would  be  gained  prior  to  the  broader  ap- 
plication of  similar  fee  schedules  to  other  services. 

Sec.  4008,— Prohibition  of  implementation  of  prospective  payment 
for  "RAP"  services 

The  Secretary  of  Health  and  Human  Services  has  proposed  that 
the  services  of  certain  "hospital-based"  physicians,  when  furnished 
to  a  hospital  inpatient,  be  reimbursed  under  a  prospective  payment 
methodology  patterned  after  the  hospital  prospective  pajonent 
system  enacted  in  1983.  Although  the  Congress,  in  previous  legisla- 
tion, has  requested  the  Secretary  to  study  the  feasibility  of  such  a 
payment  methodology,  the  Committee  has  not  received  a  compre- 
hensive review  of  the  issues  involved  or  an  adequate  explanation  of 
how  such  a  proposal  might  be  implemented.  Such  a  methodology 
has  apparently  never  been  tried,  even  on  a  pilot  basis.  In  the  ab- 
sence of  any  experience  with,  or  any  detailed  description  of,  such  a 
proposal,  the  Committee  has  serious  misgivings  about  authorizing 
the  Secretary  to  proceed.  The  Committee  is  particularly  concerned 
about  the  possible  adverse  effects  on  the  accessibility  and  quality  of 
patient  care.  The  Committee  also  believes  that  such  a  proposal  is 
inconsistent  with  the  Committee's  view,  shared  by  a  broad  consen- 
sus of  experts,  that  the  proper  strategy  at  this  time  for  improve- 
ments in  Medicare  is  to  develop  fee  schedules,  based  on  resource- 
based  relative  value  scales,  and  to  foster  reasonable  capitation  ar- 
rangements. 

This  provision  would  make  it  clear  that  the  Secretary  is  not  au- 
thorized under  current  law  to  implement  a  prospective  pa)anent 
methodology  for  physician's  radiologic,  anesthesia  or  pathology 
services. 

The  Committee  is  also  concerned  that  the  Secretary  might  divert 
funds  from  the  limited  amounts  available  for  research  and  demon- 
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strations  to  undertake  projects  designed  to  reform  the  Medicare 
physician  payment  methodology  in  a  manner  inconsistent  with  the 
strategy  set  forth  by  the  (Congress.  This  provision  would  preclude 
the  Secretary  from  undertaking,  prior  to  January  1,  1991,  any 
project  designed  to  reform  Medicare  physician  payments  for  hospi- 
tal-based physician  services,  unless  specifically  directed  to  do  so  by 
legislation. 

Sec.  4009. — Technical  changes  in  application  of  maximum  allow- 
able actual  charge 

Section  9331(b)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986 
(P.L.  99-509)  established  a  limit,  known  as  the  "maximum  allow- 
able actual  charge"  (or  "MAAC"),  on  the  amount  which  a 
nonparticipating  physician  could  charge  a  Medicare  patient.  This 
was  designed  to  protect  Medicare  patients  against  excessive  out-of- 
pocket  expenses  that  might  arise  due  to  the  expiration  of  the  freeze 
on  actual  charges  smd  the  continuation  of  restraints  on  the  Medi- 
care allowable  charge.  A  physician  who  knowingly  and  willfully 
bills  patients  in  excess  of  the  MAAC  limit  is  subject  to  civil  mone- 
tary penalties  or  exclusion  from  the  program. 

These  MAAC  limits  are  determined  individually  for  each  physi- 
cian, by  reference  to  the  physician's  actual  charges  during  the  base 
period  April  1  through  June  30,  1984.  This  is  the  same  base  period 
that  had  been  used  previously  in  implementing  various  features  of 
the  Medicare  fee  freeze.  However,  because  of  the  short  duration  of 
this  base  period,  some  physicians  have  encountered  problems  in  the 
determination  of  their  MAAC  limits,  resulting  in  limits  below 
those  they  had  customarily  been  charging. 

The  most  common  difficulty  arises  when  a  physician,  who  sd- 
ready  had  an  established  practice,  did  not  have  any  recorded  billed 
charges  for  a  particular  procedure  during  the  base  period.  In  that 
instance,  the  Medicare  carriers  have  been  using  the  "gap-filling" 
method  of  imputing  a  customary  charge,  which  results  in  the  phy- 
sician being  assigned  actual  charges  equal  to  the  50th  percentile  of 
customary  charges  for  other  nonparticipating  physicians  in  the 
ssmie  carrier  locality.  For  physicians  in  this  situation,  this  can 
result  in  a  significant  reduction  in  their  normal  charge  for  that 
procedure.  This  is  not  the  intended  result  of  section  9331  and  the 
Committee  believes  it  should  be  corrected. 

The  Committee  is  also  concerned,  however,  that  the  means  used 
to  correct  the  problem  not  place  a  burden  on  the  Medicare  carriers 
that  will  seriously  disrupt  the  proper  implementation  of  program. 
The  Committee  recognizes  that  this  legislation  is  not  likely  to  be 
enacted  until  late  in  the  calendar  year.  At  that  point,  the  carriers 
will  be  quite  busy  calculating  new  customary  and  prevailing 
charges  for  calendar  year  1988,  distributing  information  and  forms 
for  the  participating  physician  program,  and  making  a  variety  of 
other  changes  to  implement  new  legislation.  If  the  carriers  had  to 
calculate  new  MAAC  limits  for  every  procedure  for  every  physician 
at  the  same  time,  this  would  likely  cause  an  undesirable  delay  in 
getting  this  information  to  physicians  in  time  for  an  orderly  imple- 
mentation of  the  participating  physician  program.  The  Committee 
takes  heed  of  complaints  from  the  physicians  when  this  has  hap- 
pened in  the  past. 
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This  section  of  the  Committee  bill  contains  two  provisions  de- 
signed to  correct  this  problem:  the  first  would  establish  an  excep- 
tions process  during  1988,  allowing  physicians  to  have  their 
MAACs  corrected  on  an  individual  basis;  the  second  would  require 
the  carriers  to  update  the  MAACs  for  all  physicians  for  the  calen- 
dar year  1989  pajrment  period,  using  a  new  base  period  of  July  1, 
1985  through  June  30,  1986. 

Under  the  first  procedure,  a  physician  would  be  permitted  to 
prove  that  he  had  established  charges  for  a  given  procedure  by 
showing  that  he  had  billed  patients,  either  Medicare  enroUees  or 
other  patients,  during  the  12  month  period  ending  March  31,  1984. 
Hie  carrier  would  then  use  such  charges  for  purposes  of  establish- 
inghis  MAAC. 

The  Committee  bill  would  also  clarify  the  current  application  of 
the  MAAC  limit.  Under  current  law,  the  MAAC  limitation  is  moni- 
tored and  enforced  by  comparing  a  physician's  MAAC  with  the 
weighted  average  of  his  actual  charges  during  the  pa3anent  period. 
This  permits  a  physician  to  charge  some  patients  more  than  the 
MAAC,  without  being  at  risk  of  a  penalty,  so  long  as  he  charges 
others  less  than  the  MAAC  and  keeps  his  weighted  average  at  or 
below  the  MAAC.  This  leads  to  confusion  on  the  part  of  patients 
and  offers  an  opportunity  for  physicians  to  take  advantage  of  pa- 
tients on  nonassigned  claims,  while  reducing  their  actual  charges 
on  assigned  claims.  The  Committee  bill  would  revise  this  by  apply- 
ing the  MAAC  limit  to  each  individual  actual  charge. 

Sec,  4010.— Elimination  of  1975  floor  for  prevailing  physician 
charges 

Current  law  requires  the  Medicare  carriers  to  calculate  new  pre- 
vailing charges  each  year,  based  on  newly  calculated  customary 
charges.  Current  law  also  requires  that  carriers  determine  whether 
the  newly  calculated  charge  is  less  than  the  prev£dling  charge  for 
the  fee  screen  year  ending  June  30,  1975,  and,  if  it  is,  to  raise  it  to 
that  level.  This  requirement  was  added  when  there  was  a  concern 
that  the  application  of  the  Medicare  economic  index  would  result 
in  a  rollback  of  prevailing  charges.  There  is  no  longer  a  realistic 
prospect  of  that  occurring,  but  carriers  must  still  expend  resources 
to  make  the  necessary  comparison  with  the  1975  charges. 

The  Committee  bill  would  delete  this  obsolete  requirement. 

Sec.  4011. — Updating  maximum  rate  of  payment  per  visit  for  inde- 
pendent rural  health  clinics 

Medicare  reimbursement  for  rural  health  clinics  is  authorized 
under  P.L.  95-210,  the  Rural  Health  Clinics  Act  of  1977.  That  act 
gave  the  Secretary  considerable  flexibility  in  determining  the  ap- 
propriate payment  methodology  for  such  clinics.  The  Secretary 
used  that  flexibility  to  devise  a  method  of  paying  independent  clin- 
ics according  to  an  all-inclusive  rate  per  visit.  Such  rates  are  sup- 
posed to  reflect  the  actual  costs  of  the  clinic  in  furnishing  services, 
but  they  are  also  subject  to  upper  limits  established  under  the  au- 
thority known  commonly  as  "section  223". 

The  current  payment  limit  is  $32.10  per  visit.  This  limit  has  been 
increased  only  once,  in  1983,  since  the  initiation  of  the  program. 
The  General  Accounting  Office  issued  a  report  just  prior  to  that  in- 
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crease,  indicating  that  payment  levels  had  not  kept  pace  with  cost 
increases  and,  as  a  result,  rural  health  clinic  services  were  not  as 
extensive  and  accessible  as  intended  at  the  time  of  enactment.  The 
current  pajrment  limit  was  based  on  cost  data  for  1980  and  has  not 
been  increased  since  1983. 

The  Committee  believes  that  an  increase  in  the  payment  limits  is 
clearly  warranted,  in  order  for  the  1977  legislation  to  serve  its  in- 
tended purpose.  Moreover,  the  Committee  does  not  want  the  cur- 
rent situation  of  constrained  pa3mients  to  reoccur.  The  Committee 
bill  would  increase  the  payment  limit  for  1988  to  $46,  the  amount 
it  would  have  been  if  it  had  been  increased  by  the  Medicare  Eco- 
nomic Index  since  1980.  The  bill  also  requires  that  it  be  automati- 
cally increased  each  year  thereafter  by  the  MEI  for  that  year.  (The 
Committee  notes  that  this  refers  to  the  MEI  that  would  be  calculat- 
ed under  section  1842(bX3)  of  the  Social  Security  Act  for  a  year, 
rather  than  a  MEI  that  might  be  specified  explicitly  by  the  Con- 
gress for  the  purpose  of  moderating  the  rate  of  increase  in  pay- 
ments for  physician  services.) 

The  Committee  bill  would  also  require  the  Secretary  to  report  to 
the  Congress,  by  March  2,  1989,  on  the  adequacy  of  the  rates  deter- 
mined under  this  provision.  The  Committee  expects  to  evaluate  at 
that  time  whether  a  new  methodology  or  further  increases  should 
be  adopted. 

Sec.  401^.— Payment  for  certified  registered  nurse  anesthetists 

Section  9320  of  the  Omnibus  Budget  Reconciliation  Act  (P.L.  99- 
509)  authorized  direct  reimbursement  for  the  services  of  a  certified 
registered  nurse  anesthetist,  beginning  in  January  1989.  Pajonent 
would  be  made  according  to  a  fee  schedule  determined  by  the  Sec- 
retary, based  on  the  costs  of  such  services  when  furnished  in  a  hos- 
pital setting.  For  this  purpose,  section  9320  instructed  the  Secre- 
tary to  use  audited  hospital  cost  reports  for  cost  reporting  periods 
ending  in  fiscal  year  1986.  Such  costs  reports,  however,  will  not 
provide  the  needed  information  and  will  not  be  the  most  current 
data.  The  Committee  bill  would  revise  section  9320,  by  instructing 
the  Secretary  to  use  cost  reports  for  the  cost  reporting  periods  be- 
ginning in  fiscal  year  1985.  It  would  also  authorize  the  Secretary  to 
use  other  data  that  the  Secretary  concludes  would  assist  in  estab- 
lishing a  fee  schedule  that  is  reasonable. 

Sec.  4013.— Direct  payment  for  services  of  registered  nurses  as  assist- 
ants at  surgery 

Section  9338  of  the  Omnibus  Budget  Reconciliation  Act  of  1986 
(P.L.  99-509)  authorized  Medicare  pa5anents  for  the  services  of  phy- 
sician assistants,  subject  to  various  terms,  conditions,,  and  limita- 
tions on  payment  amounts.  Among  the  services  for  which  physician 
assistants  can  be  reimbursed  are  those  performed  as  an  assistant  at 
surgery.  These  services  are  also  performed  by  registered  nurses. 

The  Committee  bill  would  amend  section  9338  to  permit  regis- 
tered nurses  to  be  reimbursed  as  assistants  at  surgery,  under  the 
same  terms  and  conditions  as  physician  assistants,  effective  Janu- 
ary 1, 1988. 
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Sec.  4014' — Adjustment  in  payment  for  physicians*  services 

As  noted  in  the  discussion  respecting  section  4001,  one  of  the  con- 
cerns most  often  raised  about  the  current  Medicare  payment  meth- 
odology is  that  it  has  perpetuated  extraordinarily  large  variations 
in  the  allowable  charges  for  a  given  procedure  from  one  geographi- 
cal area  to  another.  The  highest  prevailing  charge  for  a  procedure 
is  commonly  100  percent  higher  than  the  lowest,  and  the  variations 
may  be  as  high  as  200  percent  or  300  percent  for  some  procedures. 
Variations  of  this  magnitude  are  not  explained  by  geographical 
variations  in  the  cost  of  furnishing  the  service  or  the  cost  of  living. 
They  are  based  on  historical  patterns  of  charges.  Although  they  ar- 
guably reflect  market  conditions  to  some  degree,  most  analysts 
have  concluded  that  they  are  not  fully  justified.  Moreover,  they  not 
only  result  in  inequities  among  physicians,  they  could  adversely 
affect  the  accessibility  and  quality  of  care. 

A  major  obstacle  to  correcting  this  problem  has  been  the  lack  of 
a  reliable  measure  of  the  differences  in  practice  costs  among  geo- 
graphical areas.  In  recognition  of  this,  section  9331(e)  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1986  directed  the  Secretary  of 
Health  and  Human  Services  to  develop  an  appropriate  index  of 
variations  in  practice  costs,  to  be  used  in  conjunction  with  the  im- 
plementation of  fee  schedules  based  on  relative  value  scales.  The 
Secretary  was  directed  to  develop  an  interim  index,  based  on  the 
best  information  available,  by  January  1,  1988,  and  to  continue  col- 
lecting data  and  refining  the  index  thereafter.  It  is  the  Commit- 
tee's intention  to  examine  this  index  carefully  as  soon  as  it  is  avail- 
able, in  order  to  determine  whether  reasonable  changes  can  begin 
to  be  made  to  improve  significantly  on  the  current  payment  meth- 
odology. 

Section  4014  of  the  Committee  bill  would  begin  to  make  modest 
adjustments  in  Medicare  pa5mients,  beginning  in  1989,  in  anticipa- 
tion of  the  types  of  reform  that  are  likely  to  be  adopted  over  the 
course  of  the  next  several  years.  This  section  would  raise  the  Medi- 
care allowable  charges  for  physicians  with  exceptionally  low  fees, 
relative  to  others.  In  order  not  to  increase  overall  Medicare  out- 
lays, the  provision  would  reduce  the  prevailing  charges  for  all 
other  physicians  by  two  percent  from  what  it  would  otherwise  have 
been. 

Beginning  in  1989,  the  Secretary  would  calculate  a  "reasonable 
charge  floor"  for  each  procedure,  equal  to  55  percent  of  the  weight- 
ed average  of  the  prevailing  charges  in  all  carrier  localities.  Pre- 
vailing and  customary  charges  that  were  below  this  floor  would  be 
gradually  raised,  over  a  period  of  three  years,  to  this  floor.  Thus,  in 
1989,  any  prevailing  charge  in  a  locality  that  was  less  than  this 
floor  would  be  increased  by  one-third  of  the  difference  between 
that  prevailing  and  the  floor.  In  1990,  any  prevailing  charge  below 
the  floor  would  be  raised  by  one-half  of  the  difference.  In  1991  and 
thereafter,  any  prevailing  charge  below  the  floor  would  be  raised  to 
be  equal  to  the  floor. 

Customary  charges  would  also  be  raised.  Thus,  a  ph)rsician  would 
not  be  precluded  from  obtaining  the  benefit  of  this  increase  in  the 
prevailing  charges  by  reason  of  his  pattern  of  low  charges  in  previ- 
ous years.  In  1989  and  1990,  no  physician  furnishing  services  in  a 
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locality  for  which  the  prevailing  charge  was  adjusted  under  this 
provision  would  be  assigned  a  customary  charge  for  a  procedure 
that  was  less  than  the  adjusted  prevailing  charge.  In  1991  and 
thereafter,  no  physician  would  be  assigned  a  customary  charge 
below  the  reasonable  charge  floor. 

As  is  the  case  under  current  law,  physicians  who  did  not  sign  an 
agreement  to  be  a  participating  physician  would  be  reimbursed  no 
higher  than  96  percent  of  the  prevailing  charge  established  for 
their  locality,  as  adjusted  under  this  provision.  However,  they 
would  also  be  allowed  to  raise  their  maximum  allowable  actual 
charge  to  96  percent  of  the  prevailing  charge,  if  it  were  lower  than 
that. 

In  order  to  maintain  budget  neutrality  under  this  provision,  the 
Medicare  Economic  Index  that  would  otherwise  have  been  applica- 
ble would  be  reduced  by  two  percent,  beginning  on  January  1,  1989. 

PART  2 — COVERAGE  AND  EUGIBILTTY  CHANGES 

Sec,  4021. — Coverage  of  influenza  vaccine  and  its  administration 

Influenza  is  a  serious  and  potentially  fatal  disease  for  the  elderly 
population.  Vaccines  against  influenza  are  safe  and  effective,  read- 
ily available  and  relatively  inexpensive.  Because  the  elderly  are 
particularly  vulnerable  to  influenza,  the  Department  of  Health  and 
Human  Services,  for  several  years,  has  recommended  that  all  el- 
derly receive  a  vaccine  annually.  However,  less  than  25  percent  of 
the  elderly  are  vaccinated  each  year.  A  major  reason  for  their  not 
receiving  the  vaccine  is  the  fact  that  Medicare  payments  are  pro- 
hibited under  current  law.  Medicare  pays  for  the  costs  of  treating 
influenza,  but  not  the  vaccine  to  prevent  it.  The  Congressionsd 
Budget  Office  has  concluded  that  net  savings  could  be  achieved  if 
the  rate  of  vaccination  among  Medicare  enroUees  could  be  raised 
by  5  percent. 

The  Committee  bill  would  provide  for  Medicare  pa5mients  under 
Part  B  for  influenza  vaccine  and  for  the  physician  visit  or  other 
costs  of  administration.  Coverage  would  be  on  the  same  terms  as 
pneumococcal  and  hepatitis  B  vaccines  under  current  law.  Thus, 
pa3rments  would  be  made  on  the  basis  of  reasonable  charges,  but 
the  normal  Part  B  deductible  and  coinsurance  would  not  be  appli- 
cable. The  provision  would  be  effective  Jcuiuary  1,  1988. 

Sec,  4022, — Clarification  of  coverage  of  drugs  used  in  immunosup- 
pressive therapy 

Section  9335(c)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986 
(P.L.  99-509)  authorized  Medicare  payments  under  Part  B  for  im- 
munosuppressive drugs  furnished  to  a  patient  who  has  received  an 
organ  transplant  reimbursed  under  Medicare,  for  a  period  of  one 
year  following  the  transplant.  This  is  an  exception  to  the  general 
rule  prohibiting  Medicare  payments  for  self-administered  outpa- 
tient drugs. 

These  drugs  are  vital  to  the  success  of  the  transplant  and  must 
be  taken  indefinitely.  The  expense  can  be  great  and,  in  some  cases, 
a  patient's  failure  to  maintain  the  proper  dosage  has  resulted  in 
the  transplant  failing. 
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Transplant  patients  must  always  take  a  combination  of  two  or 
more  drugs,  each  of  which  serves  a  different,  but  critical,  role  in 
the  therapy.  It  was  the  Committee's  intention  last  year,  when  initi- 
ating coverage  for  these  drugs,  that  the  entire  combination  neces- 
sary for  proper  treatment  be  covered.  In  its  implementation  of  this 
provision,  however,  the  Health  Care  Financing  Administration  has 
limited  Medicare  pajmients  to  those  drugs  that  are  labelled  exclu- 
sively aas  immunosuppressive  drugs,  thereby  den3dng  coverage  for 
those  other  drugs  which  are  indispensable  for  a  transplant  patient, 
but  which  also  have  other  therapeutic  uses. 

The  Committee  bill  would  correct  this  interpretation  of  current 
law  by  HCFA.  It  makes  it  clear  that  all  of  the  drugs  needed  by  a 
transplant  patient  as  part  of  his  immunosuppressive  therapy  are 
covered  by  Medicare,  irrespective  of  the  labelling  on  the  drug. 

This  provision  would  be  effective  upon  enactment. 

Sec.  4023. — Coverage  of  social  worker  services  furnished  by  an  HMO 
to  its  members 

Clinical  social  workers  provide  psychiatric  and  mental  health 
services  to  patients.  It  has  been  demonstrated  that  these  services 
are  effective  and  they  are  an  accepted  part  of  medical  practice. 
These  services  are  not  directly  reimbursed  under  Medicare,  al- 
though they  can  be  reimbursed  when  furnished  through  a  physi- 
cian employer.  They  can  also  be  reimbursed  when  the  clinical 
social  worker's  services  are  furnished  to  a  Medicare  patient  en- 
rolled in  a  health  maintenance  organization  (HMO)  with  a  Medi- 
care contract.  In  this  instance,  the  reimbursement  is  simply  includ- 
ed implicitly  in  the  capitation  payment  made  by  Medicare  to  the 
HMO. 

Questions  have  been  raised,  however,  about  a  possible  ambiguity 
in  the  current  Medicare  statute  respecting  HMOs,  which  some 
have  interpreted  as  requiring  that  the  clinical  social  worker  be  em- 
ployed by  the  HMO  as  a  prerequisite  to  those  services  being  reim- 
bursable. This  has  resulted  in  a  reluctance,  in  some  instances,  to 
have  such  services  furnished  by  clinical  social  workers  under  a  con- 
tractual or  other  arrangement  with  the  HMO,  even  though  such 
arrangement  may  be  effective  and  more  efficient,  for  fear  that 
Medicare  would  disallow  the  costs  of  such  services. 

The  Committee  bill  would  clarify  that  services  of  a  clinical  social 
worker  are  reimbursable  when  furnished  by  or  under  arrangement 
with  an  HMO.  The  bill  sets  forth  a  general  definition  of  clinical 
social  worker.  The  Secretary  would  be  required  to  establish  train- 
ing requirements  and  other  qualifications  for  individuals  in  States 
which  do  not  license  or  certify  clinical  social  workers.  The  Commit- 
tee expects  the  Secretary  to  do  so  in  an  inclusive  fashion,  consist- 
ent with  sound  medical  practice. 

Sec.  i024. — Permitting  continuation  of  Medicare  coverage  by  pay- 
ment by  individuals  with  certain  physical  or  mental  impair- 
ments 

Disabled  individuals  under  the  age  of  65  are  currently  eligible  for 
Medicare  benefits,  subject  to  a  waiting  period  before  initial  eligibil- 
ity emd  subject  to  losing  eligibility  if  they  have  emplojonent  income 
in  excess  of  $300  per  month. 
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Although  the  Federal  government  spends  approximately  $60  bil- 
lion annually  for  programs  that  provide  income  support  and  helath 
benefits  for  disabled  individuals,  in  the  view  of  the  Committee  ef- 
forts to  promote  independence  and  self-sufficiency  have  been  inad- 
equate. Many  of  the  disabled  who  could  return  to  work  are  reluc- 
tant to  take  advantage  of  the  trial  work  periods  currently  author- 
ized under  the  Social  Security  Disability  Program,  especially  if 
they  are  in  a  low-paying  job,  for  fear  that  expiration  of  their  Feder- 
al benefits  will  leave  them  unable  to  obtain  affordable  health  in- 
surance. Under  current  law,  an  individual  with  income  greater 
than  $300  per  month  loses  his  eligibility  for  cash  assistance  and, 
after  24  months,  his  eligibility  for  Medicare. 

The  Committee  believes  there  are  individuals  currently  receiving 
disability  benefits  who  would  seek  emplojonent,  if  given  the  oppor- 
tunity to  purchase  health  insurance  at  a  price  within  their  means. 
Although  the  Congress  enacted  provisions  last  year,  in  section  9319 
of  the  Omnibus  Budget  Reconciliation  Act  of  1986,  requiring  em- 
ployers with  100  or  more  employees  to  offer  disabled  employees 
health  insurance  on  the  same  terms  as  other  employees,  many  of 
the  service  industry  jobs  which  disabled  employees  frequently 
obtain  are  not  covered  by  that  provision. 

The  Committee  bill  would  allow  certain  disabled  persons,  who 
would  otherwise  lose  Medicare  eligibility,  to  purchase  both  Part  A 
and  Part  B  of  Medicare,  by  paying  a  premium  related  to  their 
income.  To  be  eligible  under  this  provision,  the  individual  would 
have  to  be  under  65  years  of  age,  have  been  entitled  to  Medicare 
under  the  SSDI  program  but  lost  such  eligibility  due  to  engage- 
ment in  substantial  gainful  emplojanent,  be  determined  sinnually 
to  continue  to  have  the  physical  or  mental  impairment  that  quali- 
fied him  for  SSDI,  and  to  have  been  enrolled  in  Medicare  since  the 
first  month  in  which  he  was  entitled  to  benefits. 

A  qualified  individual  could  enroll  under  this  provision  during  a 
seven  month  initial  enrollment  period,  beginning  with  the  third 
month  before  he  or  she  satisfied  these  requirements.  Special  rules 
and  enrollment  periods  would  be  established  for  persons  who  were 
previously  enrolled  in  group  health  plans  in  conjunction  with  their, 
or  their  spouses',  employment. 

The  monthly  premium  under  this  provision  would  be  the  same  as 
the  premium  established  under  current  law  for  persons  who  are 
not  entitled  to  Part  A  of  Medicare  but  obtain  eligibility  by  paying  a 
premium.  However,  this  premium  would  be  reduced  to  the  extent 
that  it  exceeded,  on  an  annualized  basis,  one-eighth  of  an  individ- 
ual's adjusted  gross  income,  subject  to  the  qualification  that  it 
would  not  be  reduced  below  25  percent  of  the  full  monthly  premi- 
um. 

If  an  individual  who  enrolled  in  Medicare  under  this  provision 
was  also  enrolled  in  an  employment-related  group  health  plan. 
Medicare  would  become  the  secondary  payer  to  the  other  plan. 

This  provision  would  become  effective  with  the  first  month  begin- 
ning after  60  days  after  enactment. 
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Sec.  4025 — Medicare  payment  for  therapeutic  shoes  for  individuals 
with  severe  diabetic  foot  disease 

Diabetics  are  at  serious  risk  of  severe  complications,  including 
circulation  problems  or  neuropathy  that  can  result  in  amputation 
of  toes  or  feet.  This  problem  is  largely  preventable  with  the  use  of 
therapeutically  designed  shoes.  Payment  for  such  shoes  is  currently 
excluded  under  the  Medicare  program,  even  though  Medicare  will 
pay  for  treatment  of  the  complications  that  occur.  The  Congression- 
al Budget  Office  has  concluded  that  the  Medicare  program  would 
achieve  net  savings  if  it  were  to  pay  for  these  shoes  and  avoid  the 
need  for  more  expensive  medical  treatment. 

Under  the  Committee  bill,  beginning  January  1,  1988,  Medicare 
would  pay  for  custom  molded  shoes  or  extra  depth  shoes  with  in- 
serts, and  for  the  fitting  of  such  shoes,  for  diabetics  who  are  certi- 
fied by  a  physician  to  be  at  risk  of  severe  problems  in  the  absence 
of  such  shoes.  The  bill  would  set  limits  on  the  amount  and  frequen- 
cy of  payments  for  such  services  and  would  prohibit  payments  for 
fitting  and  furnishing  such  shoes  to  the  physician  who  prescribed 
them. 

PART  3 — HOME  HEALTH  QUALITY  IMPROVEMENTS 

Sec.  4031.— Requirement  that  individual  he  confined  to  home 

To  qualify  for  home  health  services  under  current  law.  Medicare 
beneficiaries  must  be  confined  to  their  home  during  their  entire 
course  of  therapy.  Although  the  Medicare  statute  does  not  specify 
the  criteria  for  meeting  this  requirement,  the  clear  Congressional 
intent  in  establishing  the  rule  was  to  ensure  that  individuals  seek- 
ing home  health  benefits  are,  in  fact,  homebound  and  unable  to 
leave  their  residences,  except  with  significant  difficulty  and  only 
for  short  periods  of  time.  Congress  never  intended,  however,  that 
beneficiaries  be  bedridden  in  order  to  qualify  for  services.  Nor  did 
it  intend  that  they  be  totally  restricted  in  their  ability  to  go  outside 
the  home  or  that  an  absence  from  the  home  was  only  justified  on 
the  basis  of  medical  necessity. 

The  Health  Care  Financing  Agency's  (HCFA)  "homebound" 
guidelines — which  were  established  to  reflect  this  intent — have 
been  in  effect,  without  significant  amendment  since  the  mid-1970s. 
Until  recently,  these  guidelines — while  certainly  subject  to  some 
variation  in  interpretation — have  proven  to  be  generally  satisfac- 
tory in  helping  home  health  agencies  and  fiscal  intermediaries  de- 
termine Medicare  eligibility  for  home  health  benefits. 

Over  the  last  several  years,  however,  these  guidelines  and,  in 
turn,  the  homebound  requirement  they  were  designed  to  interpret 
have  been  used  as  a  method  for  tightening  eligibility  standards.  As 
reported  by  the  Subcommittee  on  Health  and  Long-Term  Care  of 
the  Select  Committee  on  Aging  (Comm.  Pub.  No.  99-552),  for  exam- 
ple, claims  for  home  health  services  have  been  denied  because  of 
an  alleged  lack  of  homebound  status  in  situations  involving  individ- 
uals who  have  left  home  (with  considerable  assistance)  to  receive 
periodic  radiation  therapy  or  renal  dialysis.  Similarly,  individuals 
who  have  remained  at  home  for  medical  reasons  but  who  are 
unable  to  get  around  the  house  without  some  assistance  have  also 
been  denied  reimbursement,  according  to  the  Select  Committee's 
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study.  Denials  such  as  these  have  increased  substantially  in  this 
time  period  and  have  resulted  in  the  disallowance  of  needed  serv- 
ices to  individuals  who  are,  in  fact,  entitled  to  them. 

In  order  to  correct  these  misinterpretations  of  the  homebound 
rule  and  to  clarify  its  meaning,  the  Committee  amendments  would 
define  the  term  *  iconfined  to  home"  to  include  any  otherwise  quali- 
fied individual  who  (a)  has  a  condition  due  to  an  illness  or  injury 
that  restricts  his  or  her  ability  to  leave  home  without  the  assist- 
ance of  another  individual  or  the  aid  of  a  supportive  device,  or  (b) 
has  a  condition  such  that  leaving  home  is  medically  contraindi- 
cated.  Thus,  the  amendments  would  allow  beneficiaries  to  leave 
their  homes — for  both  medical  and  non-medical  purposes— and  still 
meet  the  homebound  requirement.  As  the  amendments  also  sets 
forth,  however,  these  absences  must  be  infrequent  and  of  short  du- 
ration and  must  entail  considerable  effort  on  the  part  the  benefici- 
ary in  order  for  eligibility  to  be  maintained. 

For  example,  then,  under  this  definition,  beneficiaries  who  must 
leave  home  to  receive  medical  treatment  such  as  radiation  therapy, 
renal  dialysis,  or  physical  therapy  and  who  cannot  do  so  without 
significant  assistance  are  "homebound"  for  the  purposes  of  deter- 
mining eligibility  for  Medicare  home  health  benefits.  Qualified 
beneficiaries  could  sdso  leave  home  for  such  non-medical  purposes 
as  an  infrequent  family  dinner,  an  occasional  drive  or  walk  around 
the  block,  or  a  church  service  and  still  fulfill  the  homebound  re- 
quirement. Congress'  intent  in  adopting  the  homebound  require- 
ment was  not  to  prohibit  or  prevent  beneficiaries  from  ever  leaving 
their  homes  or  to  require  that  they  be  totally  bedridden.  The  Com- 
mittee amendments  makes  this  intent  clear.  Thus,  the  Committee 
expects  that  claims  denials  such  as  those  described  above  will  be 
reduced  and  the  Medicare  home  health  benefits  will  be  more  prop- 
erly administered. 

Sec.  4032.— Appeals  procedures 

Under  current  HCFA  guidelines,  fiscal  intermediaries  can  deny  a 
home  health  provider's  claim  on  two  grounds:  medical  or  non-medi- 
cal. A  denial  on  medical  grounds  is  founded  on  a  conclusion  that 
the  service  under  review  was  not  reasonable  or  necessary.  A  denial 
for  non-medical  reasons  is  based  on  a  finding  that  the  service  in 
question  does  not  meet  the  "intermittent  care"  or  "homebound" 
statutory  requirements.  Beneficiaries  have  a  statutory  right  to  re- 
quest a  "reconsideration"  of  a  flscail  intermediary's  decision  to 
deny  a  claim  for  services.  Such  denials  cannot  be  appealed  by  the 
home  health  agency  that  has  provided  the  service  at  issue,  al- 
though the  agency  can  represent  a  beneficiary  under  some  circum- 
stances. 

Under  either  justification  for  denial — medical  on  non-medical — 
the  guidelines  do  not  require  that  intermediaries  describe,  demon- 
strate, or  otherwise  explain  the  reasons  for  the  denial.  Nor  do  they 
mandate  that  intermediaries  take  action  on  a  beneficiary's  appeal 
within  a  specified  period  of  time.  As  a  result,  providers  are  often 
left  uncertain  as  to  what  has  been  done  "wrong"  and  beneficiaries 
are  often  left  without  access  to  needed  services. 

These  injustices  have  become  ever  more  apparent  over  the  last 
several  years  as  the  number  of  denials  that  have  been  reversed  on 
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appeal  has  increased.  While  the  Committee  believes  strongly  that 
inappropriate  claims  for  reimbursement  should,  in  fact,  be  denied, 
it  also  contends  that  the  claims  denial  process  should  not  be  used 
as  a  method  for  reducing  services  to  which  beneficiaries  are  enti- 
tled under  the  law. 

To  help  ensure  the  validity  of  any  denial  for  reimbursement  for 
home  health  services  and  to  assist  both  beneficiaries  and  providers 
in  determining  eligibility  for  such  services,  the  Committee  amend- 
ments would  require  that  fiscal  intermediaries  provide  a  thorough 
explanation  of  the  reasons  for  the  denial.  Such  an  explanation 
must  go  beyond  the  current  practice  of  merely  distinguishing  be- 
tween a  "medical"  and  "non-medical"  casue  for  denial.  In  the  case 
of  a  denial  on  medical  grounds,  for  example,  an  intermediary  must 
state  its  reasons  as  to  why  a  service — despite  the  prior  judgment  of 
a  physician  or  skilled  nurse  of  the  need  for  the  service — was  not 
reasonable  or  necessary.  Similarly,  in  the  situation  of  a  denial  on 
non-medical  grounds,  an  intermediary  must  give  its  basis  for  find- 
ing that  a  beneficiary  did  not  meet  the  intermittent  care  and/or 
homebound  requirements. 

The  amendments  would  also  require  that  fiscal  intermediaries 
give  prompt  notice  of  their  decisions  on  a  reconsideration  of  a  de- 
termination to  all  parties  to  the  reconsideration  or  appeal.  Such 
notice  must  be  provided  within  60  days  of  the  receipt  of  the  request 
for  reconsideration.  If  this  requirement  is  not  met  within  this  spec- 
ified time  period,  interest  payments  would  begin  to  accure. 

Finally,  the  amendments  would  require  that  in  monitoring  the 
performance  of  fiscal  intermediaires,  HHS  must  evaluate  the  accu- 
racy and  promptness  with  which  individual  intermediaries  make 
determinations  about  claims  for  Medicare  reimbursement  for  home 
health  services.  Such  a  requirement  is  in  keeping  with  the  recom- 
mendations made  by  the  General  Accounting  Office  (GAO)  in  both 
September  1981  (HRD-81-155)  and  December  1986  (GAO/HRD-87- 
9)  that  HCFA  expand  the  review  of  intermediary  performance  to 
include  an  assessment  of  the  accuracy  of  intermediary  home  health 
coverage  determinations.  The  Committee  believes  that  intermediar- 
ies whose  decisions  are  consistently  late,  given  without  proper  noti- 
fication, or  reversed  on  appeal  should  not  be  permitted  to  act  on 
behalf  of  the  Department.  This  provision  of  the  Committee  amend- 
ments would  provide  additional  assurances  that  HHS  contract  with 
only  the  most  qualified  agencies  or  organizations. 

Sec.  40SS, — Conditions  of  participation  for  home  health  agencies 

In  order  to  become  Medicare-qualified,  home  health  agencies  or 
organizations  must  comply  with  certain  prescribed  rules  known  as 
"conditions  of  participation".  Traditionally,  these  rules  have  fo- 
cused on  questions  of  administration  and  fiscal  responsibility;  vir- 
tually no  attention  has  been  given  to  the  rights  and  interests  of 
those  who  actually  receive  the  services  provided.  The  Committee 
believes  such  concerns  must  be  addressed  in  order  to  ensure  that 
Medicare  beneficiaries  receive — and  the  Federal  government  pays 
for — only  appropriate  and  good  quality  home  health  care.  Thus,  the 
Committee  amendments  would  establish,  under  a  new  section  of 
the  Medicare  statute,  additional  conditions  of  participation  de- 
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signed  to  recognize  and  protect  the  rights  of  individuals  being 
served  and  to  enhance  the  quality  of  care  being  provided. 

/.  Conditions  Relating  to  Beneficiaries '  Rights 

To  qualify  as  a  Medicare  certified  home  health  agency,  the  Com- 
mittee amendments  would  require  that  the  agency  protect  and  pro- 
mote the  rights  of  each  individual  under  its  care.  As  specified  in 
the  amendments  those  rights  would  include: 

(a)  The  right  to  be  fully  informed  in  advance  about  the  care  and 
treatment  to  be  provided;  about  any  changes  in  the  care  or  treat- 
ment to  be  provided;  and  to  participate  in  the  planning  of  such  care 
or  treatment  or  in  any  changes  therein. — The  purpose  of  this  provi- 
sion is  to  ensure  that  beneficiaries  are  given  a  full  opportunity  to 
help  implement  and  carry  out  the  plan  of  care  (and  any  modifica- 
tions thereto)  designed  by  their  physicians  under  the  requirements 
of  the  Medicare  statute.  While  the  Committee  believes  that,  in  gen- 
eral, home  health  agencies  try  to  include  beneficiaries  as  part  of 
this  process,  it  is  concerned  about  those  individuals  whose  active 
participation  is  not  sought  and  whose  knowledge  and  comprehen- 
sion about  the  services  to  be  provided  are  severely  limited.  Too 
often,  for  example,  recipients  of  home  health  care  services  are  not 
consulted  about  a  proposed  course  of  treatment  before  it  is  put  into 
place,  even  though  they  are  perfectly  capable  of  taking  part  in 
such  a  discussion.  Moreover,  many  home  health  beneficiaries  do 
not  have  a  full  understanding  of  what  services  are  to  be  provided, 
how  often,  and  under  what  circumstances. 

This  provision  of  the  Committee  amendments  would,  therefore, 
recognize  the  right  of  beneficiaries  to  participate  in  the  planning  of 
their  home  health  care  and  treatment  and  any  changes  in  that 
care  or  treatment  that  might  be  made  during  the  course  of  ther- 
apy. The  amendments  recognize,  of  course,  that  with  respect  to  an 
individugd  who  has  been  adjudged  incompetent,  such  participation 
may  not  be  possible.  In  such  cases,  family  members  should  be  con- 
sulted about  the  implementation  of  the  proposed  plan  of  care. 

This  section  of  the  amendments  would  also  recognize  the  right  of 
beneficiaries  to  receive  a  full  and  complete  explanation  of  the  care 
and  treatment  that  is  to  be  delivered.  Such  an  explanation  is  to  be 
provided  by  the  home  health  agency  with  whom  a  beneficiary  has 
contracted  for  services  and  is  to  be  given  before  treatment  is  sched- 
uled to  begin  and  before  any  recommended  changes  in  care  are  put 
into  place.  It  is  the  Committee's  intent  that  an  adequate  explana- 
tion to  a  beneficiary  include,  at  a  minimum,  a  description  of  the 
services  to  be  provided,  a  proposed  service  delivery  schedule,  and  a 
discussion  of  any  options  that  may  be  available  for  an  alternative 
course  of  action  that  is  in  compl  .  ice  with  the  physician's  plan  of 
care  but  may  better  meet  the  specific  needs  of  the  individual. 

(b)  The  right  to  voice  grievances  without  discrimination  or  repris- 
al with  respect  to  care  or  treatment  that  is  (or  fails  to  be)  provid- 
ed.— The  purpose  of  this  section  is  to  ensure  the  right  of  benefici- 
aries to  express  their  views  about  the  quality  of  care  they  are  re- 
ceiving. The  Committee  believes  such  protections  are  needed  be- 
cause of  the  vulnerable  position  in  which  many  recipients  of  home 
health  care  services  find  themselves.  Medicare  rules  require  that 
these  beneficiaries  be  virtually  unable  to  leave  home.  They  are. 
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therefore,  almost  totally  dependent  on  the  agency  providing  serv- 
ices for  their  care.  Under  such  circumstances,  beneficiaries  may  be 
reluctant  to  speak  out  about  the  quality  of  care  they  are  receiving 
or  about  the  way  they  are  being  treated  by  an  agency's  employees. 
Beneficiaries  not  only  are  entitled  to  voice  their  opinion  about 
issues  of  quality  of  care;  they  should  be  encouraged  to  do  so.  This 
provision  of  the  Committee  amendments  would  protect  that  right 
and,  in  turn,  would  help  ensure  the  delivery  of  quality  home  health 
services. 

(c)  The  right  to  confidentiality  with  respect  to  clinical  records. — 
Under  current  law.  Medicare  certified  home  health  agencies  are  re- 
quired to  keep  clinical  records  on  all  individuals  they  serve.  The 
purpose  of  this  provision  is  to  protect  the  confidential  nature  of 
those  records  and  to  ensure  their  appropriate  release  or  review 
imder  Federal  or  State  law. 

(d)  The  right  to  have  one's  property  treated  with  respect. — Over 
the  last  several  years,  complaints  have  been  received  about  the 
manner  with  which  some  employees  of  home  health  agencies  have 
treated  the  property  and  belongings  of  the  beneficieiries  they  serve. 
Incidents  of  theft,  for  example,  while  not  common,  have  been  re- 
ported by  the  House  Select  Committee  on  Aging  (Comm.  Pub.  96- 
606).  Agencies  have  the  duty  to  take  all  necessary  precautions 
against  such  practices.  Thus,  the  purpose  of  this  section  is  to  pro- 
tect the  property  rights  of  beneficiaries — including  the  right  to 
have  one's  belongings  treated  with  appropriate  care — and  to  place 
responsibility  for  ensuring  those  rights  on  the  ome  health  agency 
that  is  providing  services. 

(e)  The  right  to  be  fully  informed  in  advance  of  the  availability  of 
Medicare  coverage  for  all  home  health  items  and  services  furnished 
by  an  agency,  the  extent  of  such  coverage  and  the  amount  of  all  un- 
reimbursable  charges,  and  the  availability  of  coverage  for  home 
health  services  under  the  Medicaid  program  or  any  other  appropri- 
ate Federal  program  about  which  an  agency  is  aware. — The  home 
health  benefit  is  one  of  the  few  Medicare  benefits  for  which  indi- 
viduals are  not  required  to  share  in  the  cost  of  the  service.  But  be- 
cause Medicare  does  not  provide  coverage  for  all  home  health  items 
and  services,  beneficiaries  often  must  pay  out  of  pocket  for  the  care 
they  need  as  prescribed  by  their  physician.  Under  current  law, 
however,  there  is  no  requirement  that  beneficiaries  be  informed  of 
the  extent  to  which  the  Medicare  program  will  reimburse  for  par- 
ticular services  or  the  extent  to  which  beneficiaries  are  responsible 
for  pajdng  any  charges.  Consequently,  many  beneficiaries  enter 
into  agreements  with  home  health  agencies  with  the  expectation 
that  all  services  will  be  psdd  for  through  the  Medicare  program. 
They  have  little  knowledge  of  eiter  their  own  obligations  under  the 
Medicare  law  or  of  the  availability  of  potential  coverage  of  home 
health  services  through  other  Federal  programs.  Moreover,  home 
health  agencies  have  little  incentive  to  provide  such  information, 
although  many  do  offer  some  guidance  about  the  workings  of  the 
Medicare  program. 

With  the  continued  growth  in  the  number  of  individuals  in  need 
of  Medicare  home  hesdth  benefits  and  the  amount  of  Federal  ex- 
penditures for  such  case,  the  Committee  believes  it  is  in  the  best 
interest  of  both  the  beneficiaries  and  the  Federal  Government  that 
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information  about  coverage  of,  and  charges  for,  home  health  serv- 
ices be  made  available  to  those  contracting  for  such  services.  Thus, 
the  Committee  amendments  would  require  that  Medicare-certified 
home  health  agencies  inform  potential  patients — orally  and  in 
writing — about  the  cost  of  the  items  and  services  to  be  provided, 
the  availability  and  extent  of  coverage  for  those  items  and  services 
under  the  Medicare  program,  and  any  charges  for  such  items  and 
services  for  which  the  individual  is  responsible.  In  establishing  this 
requirement,  however,  the  Committee  understands  that  agencies 
cannot  guarantee  that  the  information  regarding  coverage  for  serv- 
ices will  provide  accurate.  This  is  particularly  true  inlight  of  the 
recent  increase  in  the  rate  of  claim  denials.  It  is  the  Committee'k 
intent,  therefore,  that  agencies  only  be  required  to  provide  infor- 
mation on  Medicare  home  health  costs,  coverage,  and  charges 
about  which  they  have  knowledge  or  should  have  had  knowledge. 

Under  the  Committee  amendments,  agencies  whoud  also  be  re- 
quired to  notify  beneficiaries  of  the  availability  and  extent  of  cover- 
age for  home  health  care  imder  the  Medicaid  program  and  any 
other  Federal  program  such  as  the  Title  XX  Program  (Social  Serv- 
ices Block  Grant)  or  the  Older  Americans  Act  of  which  an  agency 
was  reasonably  aware.  In  addition,  agencies  would  have  to  notify 
beneficiaries  of  any  change  in  the  charges  for  items  or  services  pro- 
vided through  Medicare,  Medicaid,  or  any  other  relevant  Federal 
program,  including  any  changes  in  the  level  at  which  these  pro- 
grams reimburse  for  care  and  the  extent  to  which  beneficiaries  are 
responsible  for  pa3dng  costs. 

It  should  be  noted  that  in  setting  these  notification  standards,  it 
is  not  the  Committee's  intention  to  require  home  health  agencies  to 
provide  material  on  costs  and  coverage  for  every  item  or  service 
they  may  offer.  Such  information  need  only  be  given  with  respect 
to  those  specific  items  and  services  that  a  beneficiary  is  seeking 
from  an  agency.  It  should  also  be  noted  that  the  required  informa- 
tion must  be  provided  to  an  individual  before  he  or  she  comes 
under  the  care  of,  or  enters  into  a  contact  with,  a  home  health 
agency.  The  purpose  of  this  section  is  to  give  beneficiaries  all  rele- 
vant information  about  the  costs,  charges,  and  coverage  of  the 
home  heatlh  care  they  need  so  that  an  informed  choice  about  pro- 
viders can  be  made.  Obviously,  such  information  is  of  most  value 
before  an  agreement  for  services  has  been  reached.  Thus,  the  Com- 
mittee amendments  would  mandate  that  beneficiaries  receive  the 
required  material  before  services  begin. 

(f)  The  right  to  he  fully  informed  in  advance  of  a  beneficiary's 
rights  and  obligations  under  the  Medicare  statute. — Under  this  pro- 
vision of  the  CS)mmittee  amendments,  certified  home  health  agen- 
cies would  be  required  to  notify  beneficiaries  of  their  rights  and  ob- 
ligations under  the  Medicare  statute.  Such  information  would  have 
to  be  provided  in  writing  and  in  advance  of  the  start  of  Service  de- 
livery. Among  the  material  that  must  be  presented  is  information 
about  beneficiaries'  rights  as  currently  established  under  Federal 
law,  as  well  as  those  rights  that  would  be  created  under  the  Com- 
mittee amendments,  including  the  right  to  be  informed  about  Medi- 
care costs,  charges,  and  coverage  for  home  health  services.  Benefi- 
ciaries must  also  be  told  of  their  right  to  appeal  any  denial  of  a 
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claim  for  reimbursement  for  such  care,  including  instructions  re- 
garding the  appellate  process. 

(g)  The  right  to  be  informed  of  the  availability  of  a  toll-free  hot- 
line to  receive  complaints  and  answer  questions  about  local  home 
health  care  agencies, — Under  Section  4037  of  the  Committee 
amendments,  State  and  local  agencies  under  contract  with  HHS  to 
certify  home  health  agencies  for  participation  in  the  Medicare  pro- 
gram would  be  required  to  establish  and  maintain  a  toll-free  hot- 
line to  receive  complaints  and  answer  questions  about  home  health 
agencies  located  in  their  area.  This  provision  on  beneficiary  rights 
would  facilitate  the  implementation  of  that  section  by  requiring 
that  agencies  inform  beneficiaries  of  the  availabilitv  of  the  hot-line, 
including  the  actual  number  of  the  hotline  and  the  hours  during 
which  it  is  in  service.  Agencies  should  also  explain  the  purpjose  of 
the  hotline  so  that  beneficiaries  can  make  appropriate  use  of  it. 

//.  Conditions  Relating  to  Agency  Administration 

To  qualify  for  Medicare  certification,  home  health  agencies 
would  also  be  mandated  to  meet  requirements  relating  to  their  ad- 
ministrative responsibilities.  Such  requirements  would  be  in  addi- 
tion to  those  that  must  be  met  under  current  conditions  of  partici- 
pation or  other  relevant  law. 

(a)  Notification  of  changes  in  ownership  and  management. — 
Under  the  CJommittee  amendments,  agencies  would  be  required  to 
notify  the  State  agency  responsible  for  their  licensure  of  specified 
changes  in  ownership  or  management  of  the  agency.  In  particular, 
agencies  would  have  to  notify  the  relevant  State  agency  of  any 
change  in  the  persons  with  an  ownership  or  control  interest  (as  de- 
fined in  Section  1124  of  the  Social  Security  Act)  in  the  agency  as 
well  as  any  change  in  the  corporation,  association,  or  other  compa- 
ny responsible  for  its  management.  Agencies  would  be  required  to 
provide  notice  of  any  of  these  changes  at  the  time  they  take  place. 
And,  as  the  Committee  amendments  specify,  this  notice  would  have 
to  include  the  identity  of  each  new  individual  or  orgsinization  that 
has  become  associated  with  the  agency  in  an  ownership  or  manage- 
ment capacity. 

The  (Committee  believes  these  new  requirements  must  be  estab- 
lished in  order  to  provide  licensing  agencies  with  important  and 
relevant  information  that,  should  be  considered  as  part  of  the  li- 
censing process.  With  the  number  of  home  health  agencies  growing 
at  an  annual  rate  of  some  20  to  25  percent,  there  is  an  increasing 
need  for  licensing  officials  to  have  access  to  information  about  who 
owns  and  manages  agencies  that  serve  a  vulnerable  population  auid 
that  receive  public  dollars.  The  backgrounds  of  individuals  who 
have,  for  example,  been  convicted  of  fraud  or  fined  for  violating 
program  strictures  in  the  past  should  be  reviewed  carefully  before 
a  license  to  operate  is  granted  or  renewed.  Similar  action  should  be 
taken  with  regard  to  the  records  of  organizations  or  companies  that 
have  owned  or  managed  home  health  agencies  (or  other  health  fa- 
cilities such  as  a  nursing  home)  that  have  been  previously  de-certi- 
fied from  participation  in  either  the  Medicare  or  Medicaid  pro- 
gram. But  unless  licensing  bodies  receive  notice  of  changes  in  own- 
ership or  management,  such  investigations  are  more  difficult  to  un- 
dertake. Thus,  this  provision  of  the  Committee  amendments  is  de- 
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signed  to  assist  licensing  agencies  in  canying  out  their  responsibil- 
ities and  not  to  burden  them  with  unnecessary  paperwork. 

It  is  the  Committee's  belief  that  the  information  required  under 
this  section  of  the  amendments  will  prove  helpful  to  Medicare 
beneficiaries  and  other  consumers  as  well.  In  most  instances,  bene- 
ficiaries have  a  number  of  home  health  agencies  from  which  they 
can  chose  and  may  want  to  consider  factors  relating  to  ownership 
and  management  in  making  a  decision.  With  these  requirements  in 
place,  beneficiaries  would  have  access  ta  the  most  up-to-date  infor- 
mation regarding  these  matters  and  woidd  be  able  to  make  a  more 
informed  choice  about  their  service  provider. 

Finally,  the  Committee  notes  that  this  material  should  enhance 
both  the  Medicare  certifying  process  and  any  relevant  Federal, 
State,  or  local  enforcement  activities.  Individuals  responsible  for 
carrying  out  these  functions  also  should  be  able  to  receive  the  most 
accurate  information  available.  This  provision  would  help  ensure 
that  such  information  is,  in  fact,  accessible. 

(b)  Inclusion  of  beneficiaries*  plans  of  care  in  their  clinical 
records. — Under  current  Medicare  law,  certified  home  health  agen- 
cies provide  services  to  beneficiaries  under  a  plan  of  care  that  is 
established  and  periodically  reviewed  by  a  physician.  Such  plans 
contain  a  description  of  the  need  for,  type  of,  and  schedule  for  the 
services  that  are  to  be  delivered.  Agencies  are  also  required  imder 
current  Medicare  law  to  maintain  clinical  records  on  all  of  their 
patients.  This  provision  of  the  amendments  would  mandate  that 
plans  of  care  be  made  a  part  of  beneficiaries'  clinical  records.  Al- 
though the  Committee  believes  most  home  health  agencies  are  al- 
ready in  compliance  with  this  standard,  it  has  included  this  new 
condition  of  participation  to  ensure  the  maintenance  of  the  most 
complete  and  accurate  clinical  records  possible. 

(cj  Compliance  with  all  applicable  law  and  regulations  and  with 
all  applicable  professional  standards  and  principles. — This  section 
would  require  that  certified  home  health  agencies  provide  services 
in  accordance  with  all  relevant  professional  standards  and  princi- 
ples. The  Committee  intends  such  standards  and  principles  to  in- 
clude those  that  are  applicable  to  the  delivery  of  professional  serv- 
ices in  a  home  health  care  setting,  as  well  as  the  more  general 
standards  and  principles  with  which  a  member  of  a  particular 
health  profession  is  expected  to  comply. 

///.  Conditions  Relating  to  the  Provision  of  Services 

To  become  Medicare  qualified,  home  health  agencies  would  fur- 
ther be  required  to  meet  conditions  of  participation  relating  to 
service  delivery.  More  specifically,  agencies  would  be  required  to 
meet  certain  standards  regarding  home  health  aide  training  and 
competency.  Such  requirements  are  intended  to  set  only  minimum 
standards  that  must  be  met.  The  Committee  does  not  intend,  there- 
fore, to  preempt  or  supercede  any  State  licensure  law  that  may 
mandate  additional  or  more  stringent  training  and  competency 
standards. 

It  is  the  Committee's  understanding  that  home  health  aides,  in- 
cluding homemakers,  personal  care  attendants  and  other  non-pro- 
fessional or  paraprofessional  workers,  provide  the  bulk  of  the  day- 
to-day  supportive  services  in  the  home.  Yet,  only  13  States  now  in- 
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elude  specific  training  requirements  that  set  both  minimum  hour 
and  minimum  curriculum  standards  for  home  health  aides  and/or 
homemakers  within  their  licensure  laws  or  regulations.  As  a  result, 
aides  are  frequently  called  upon  to  provide  care  or  to  perform  tasks 
that  they  are  unprepared  or  ill-prepared  to  do.  The  consequences 
can  be— and  often  are — serious  or  even  life-threatening  for  the 
beneficiaries  receiving  services.  Testimony  received  by  the  House 
Select  Committee  on  Aging  showed,  for  example,  that  beneficiaries 
who  have  been  cared  for  by  untrained  or  under-tredned  aides  have 
not  received  appropriate  care  or  have  been  left  in  a  serious  medical 
condition  (Comm.  Pub.  No.  96-606).  The  Committee  believes  that 
such  care — for  which  home  health  agen'^ies  are  being  reimbursed 
with  Federal  dollars — can  no  longer  be  tolerated. 

Thus,  the  Committee  amendments  would  require  that,  in  deliver- 
ing Medicare  home  health  services,  certified  s^encies  may  use  per- 
sons who  are  not  licensed  health  care  professionals  who  (1)  have 
completed  (or  are  enrolled  in  and  making  timely  progress  towards 
completion  of)  a  training  program  that  meets  minimum  standards 
and  (2)  are  competent  to  provide  such  services.  Agencies  would 
have  to  be  in  compliance  with  this  condition  of  participation  as  of 
October  1,  1989  in  order  to  maintain  or  become  eligible  for  Medi- 
care certification.  In  addition,  agencies  would  have  to  provide  regu- 
lar performance  review  and  in-service  education  so  as  to  assure 
that  any  individual  used  to  deliver  Medicare  home  health  services 
is  competent  to  do  so. 

As  the  Committee  amendments  state,  home  health  agencies 
themselves  are  responsible  for  ensuring  that  their  aides  are,  in 
fact,  training  and  competent.  As  the  amendments  also  state,  how- 
ever, the  Secretary  is  responsible  for  setting  the  minimum  stand- 
ards flby  not  later  than  July  1,  1988)  agencies  must  meet  in  estab- 
lishing their  individual  programs.  Included  among  these  minimum 
standards  are  requirements  regarding  the  content  of  the  training 
curriculum,  minimum  hours  of  training,  the  qualification  of  train- 
ing instructors,  and  the  procedures  by  which  competency  is  to  be 
determined. 

These  standards  may  permit  recognition  of  training  programs  of- 
fered by  or  in  home  health  agencies  (as  well  as  other  organiza- 
tions), so  long  as  those  agencies  have  not  been  out  of  compliance 
with  Medicare  conditions  of  participation  (including  those  estab- 
lished under  these  amendments)  within  the  previous  2  years.  It 
should  be  emphasized  that  the  Committee  intends  for  these  agen- 
cies to  have  been  in  compliance  with  all — not  most — the  conditions 
of  participation.  Medicare  certification — which  can  be  awarded 
even  when  an  agency  has  not  met  all  the  participation  require- 
ments— alone,  is  ot  sufficient  to  grant  recognition  of  a  training  pro- 
gram offered  by  or  in  that  agency.  The  standards  may  also  permit 
a  determination  that  an  individual  who  has  completed  a  training 
program  before  January  1,  1989  is  deemed  to  have  completed  an 
HHS  approved  program  if  the  Secretary  finds  that,  at  the  time  the 
program  was  offered,  it  met  the  standards  under  this  section  of  the 
amendments,  including  the  standards  relating  to  procedures  for  de- 
termination of  competency. 

Standards  for  determining  competency  have  been  of  speciad  con- 
cern to  the  Committee  and  should  receive  careful  consideration  by 


417 

the  Secretary.  Among  the  key  issues  that  must  be  addressed  is  the 
level  of  comptency  that  is  to  be  determined  before  services  can  be 
provided.  In  setting  such  standards,  however,  it  should  be  made 
clear  that  the  Committee  does  not  intend  to  require  that  all  home 
health  aides  be  competent  to  provide  all  types  of  home  health  serv- 
ices. It  does  intend,  however,  that  each  individual  aide  be  qualified 
to  deliver  each  individual  service  or  to  perform  each  individual 
task  for  which  he  or  she  is  responsible.  For  example,  an  aide  who, 
among  other  things,  is  expected  or  required  to  turn  patients  who 
are  confined  to  bed,  must  be  determined  to  be  competent  in  that 
job  in  order  for  this  requirement  to  be  met.  Similarly,  this  mandate 
would  require  that  an  aide  who  also  is  responsible  for  assisting  in 
transferring  patients  from  their  bed  to  a  wheelchair  or  for  helping 
to  bathe  them  must  be  determined  to  be  competent  in  those  tasks. 
It  is  the  Committee's  intent  that  such  determinations  of  competen- 
cy are  to  be  made  before  an  aide  can  be  allowed  to  provide  a  par- 
ticular type  of  care  or  service.  Without  such  a  standard,  the  Com- 
mittee believes  there  is  no  way  to  ensure  that  beneficiaries  will  re- 
ceive the  quality  home  health  care  to  which  they  are  entitled. 

In  addition  to  the  issues  of  the  level  of  competency  required  and 
the  timing  of  competency  determination,  the  Committee  is  also 
concerned  about  the  question  of  who  is  to  make  decisions  regarding 
competency  and  how  they  are  to  be  monitored.  Under  the  Commit- 
tee amendiEnents,  the  Secretary  is  not  precluded  from  establishing  a 
minimum  standard  that  would  allow  home  hesdth  agencies,  as  part 
of  an  HHS  approved  training  program,  to  make  these  determina- 
tions on  their  own.  Under  this  type  of  program,  some  agencies 
might  be  inclined  to  make  a  determination  that  their  aides  are 
competent  when,  in  fact,  they  are  not.  The  Committee  believes, 
therefore,  that  in  establishing  procedures  for  determination  of  com- 
petency, the  Secretary  must  include  specific  methods  (such  as  HHS 
review)  for  ensuring  that  competency  determinations  made  by 
agencies  about  their  own  aides  are  accurate  and  in  compliance 
with  HHS  standards. 

With  regard  to  the  question  of  the  costs  incurred  by  a  home 
health  agency  in  providing  the  training  required  under  this  provi- 
sion, the  Committee  believes  that  such  costs  should  be  recognized 
by  Medicare  as  a  necessary  cost  of  delivering  services.  Therefore, 
the  Committee  expects  HHS  to  take  these  training  costs  into  ac- 
count, to  the  extent  they  are  reasonable  and  appropriate,  in 
making  reimbursement  decisions,  including  an  appropriate  adjust- 
ment in  the  223  cost  limits. 

Sec.  4OS4. — Standard  and  extended  survey 

To  be  eligible  to  receive  Medicare  reimbursement  pajrments 
under  current  law,  home  health  agencies  must  be  certified  to  par- 
ticipate in  that  program  by  HCFA.  Certification  is  determined  on 
the  basis  of  the  results  of  home  health  agency  surveys  which  are 
conducted  by  State  and  local  organizations  under  contract  with 
that  agency. 

For  many  years  now,  home  health  consumers,  providers,  and  reg- 
ulators have  agreed  that  the  primary  purpose  of  these  survej^s 
should  be  to  make  a  determination  about  the  quality  of  care  being 
provided  by  an  agency.  Yet,  as  all  of  these  groups  have  pointed  out 
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in  testimony  before  the  House  Select  Committee  on  Aging  (Comm. 
Pub.  No.  99-573),  the  focus  of  the  surveying  process  has  been  a  de- 
termination about  compliance  with  procedural  and  structural  re- 
quirements. Thus,  surveys  are  designed  much  more  like  a  checklist 
than  a  checkup,  with  virtually  no  attention  being  given  to  ques- 
tions of  quality.  Agency  patients  are,  for  example,  rarely  inter- 
viewed or  routinely  assessed.  And  clinical  records  generally  are  not 
reviewed  in  terms  of  the  impact  of  the  services  provided  on  the  pa- 
tients' functional  capacity.  Instead,  they  are  most  often  examined 
simply  to  see  if  a  patient  has  received  the  services  that  were  pre- 
scribed in  his  or  her  plan  of  care.  As  a  result,  it  is  not  uncommon 
for  agencies  which  provide  substandard  care  to  be  able  to  meet 
survey  requirements  and  become  or  remain  certified  to  receive 
Medicare  payments. 

The  Committee  believes  that  this  problem  can  no  longer  be  ig- 
nored. This  is  especially  true  in  light  of  the  significant  growth  the 
home  benefit  has  undergone  over  the  last  several  years.  Home 
health  care  is  now  among  the  fastest  growing  benefits  within  the 
Medicare  program,  with  the  number  of  agencies  increasing  dra- 
matically. Moreover,  unlike  any  other  service  covered  by  the  Medi- 
care program,  home  health  care  is  brough  to  a  beneficiary  by  a 
provider  outside  an  institutionalized  setting  as  a  physician's  office 
or  a  hospital.  This  design  makes  it  even  more  imperative  to  look  at 
quality  standards. 

In  response  to  this  concern,  the  Committee  amendments  would 
establish  a  new  survejdng  process  upon  which  Medicare  certifica- 
tion would  be  based.  The  purpose  of  this  system  is  to  shift  the  em- 
phasis of  the  survey  away  from  a  simple  test  of  compliance  with 
administrative,  procedural,  and  structural  requirements  towards  a 
meaningful  evaluation  of  the  kind  of  care  being  provided  and  the 
effect  of  that  care  on  the  beneficiaries  being  served.  It  is  the  Com- 
mittee's belief  that  such  a  system  will  help  achieve  its  overriding 
goal  of  ensuring  that  beneficiaries  receive  the  quality  care  to  which 
they  are  entitled. 

As  designed  under  the  Committee  amendments,  the  new  survey 
system  would  involve  a  two  process.  The  initial  step  would  require 
that  appropriate  State  and  local  organizations  use  qualified  individ- 
uals to  conduct  a  standard  survey  (as  defined  in  the  amendments) 
of  each  home  health  agency  seeking  Medicare  certification.  Such  a 
survey  must  be  performed  without  notice  an  on  an  annual  basis.  It 
should  be  noted,  however,  that  under  the  Committee  amendments, 
this  timing  requirement  would  allow  survejdng  organizations  to 
conduct  the  standard  survey  up  to,  but  not  beyond,  15  months  after 
the  date  of  an  agency's  previous  standard  survey.  The  Statewide 
average  interval  between  standard  surveys  of  any  agency  may  not, 
however,  exceed  12  months. 

The  purpose  of  these  time  restrictions  is  to  reduce  the  predicabli- 
lity  with  which  virtuedly  all  surveys  are  currently  performed.  Un- 
announced and  unexpected  surveys  are,  in  the  Committee's  view, 
the  best  way  to  achieve  the  most  accurate  results.  This,  in  addition 
to  providing  for  a  fiexible  survey  cycle,  the  Committee  amend- 
ments would  establish  penalties  for  prior  notice  to  an  agency  of  a 
forthcoming  standard  survey  and  require  Secretarial  review  of  the 
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procedures  used  by  surveying  organizations  for  scheduling  and  per- 
forming such  surveys. 

It  is  the  Committee's  view,  too,  that  special  circumstances  may 
require  that  an  individual  agency  be  surveyed  on  a  more  than  just 
an  annual  basis.  The  Committee  amendments  address  two  such  sit- 
uation. The  first  would  allow  surveying  organizations  to  conduct  a 
standard  survey  within  two  months  of  any  change  in  an  agency's 
ownemship,  administration,  or  management.  Such  changes— -de- 
pending upon  the  individuals  or  companies  involved — may  be  of 
sufficient  concern  to  State  and  local  regulators  to  warrant  their 
review.  The  amendments  do  not,  however,  mandate  such  a  review 
and  it  is  not  the  Committee's  intent  that  agencies  be  subject  to  a 
standard  survey  each  and  every  time  changes  take  place  in  owner- 
ship or  personnel. 

Regulators  would,  though,  be  required  to  undertake  a  standard 
survey  in  a  second  situation:  when  a  significant  number  of  com- 
plaints about  an  agency  has  been  repjorted  to  any  of  several  appro- 
priate Federal,  State,  or  local  agencies.  While  regulators  and  en- 
forcement officials  may  already  have  the  authority  to  evaluate,  in- 
vestigate, and  act  upon  beneficiary  complaints,  it  is  the  Commit- 
tee's observation  that  this  authority  has  not  been  used  adequately 
and  that  serious  charges  have  gone  unanswered.  Significant  accusa- 
tions— particularly  those  regarding  the  quality  of  services — should 
and  must  be  addressed  quickly.  This  requirement  of  the  Committee 
amendments  would  help  ensure  that  surve)dng  organizations  pro- 
vide that  appropriate  response. 

With  respect  to  the  content  of  the  standard  survey  itself,  the 
Committee  amendments  would  require  that  it  be  based  upon  a  pro- 
tocol that  is  developed,  tested,  and  validated  by  the  Secretary  not 
later  than  October  1,  1989.  Although  the  Secretary  would  have  the 
authority  to  cover  additional  items  within  the  protocol,  the  Com- 
mittee amendments  would  require  that  it  include  two  key  compo- 
nents. 

In  keeping  with  the  recommendations  of  the  GAO  (HRD-81-155), 
the  first  component  of  the  standard  survey  would  require  that 
actual  visits  be  made  to  a  sample  number  of  beneficiaries  in  their 
homes.  Although  such  visits  would  also  be  helpful  as  a  method  of 
monitoring  compliance  with  various  eligibility  criteria,  the  Com- 
mittee's primary  intent  in  establishing  this  requirement  is  to 
obtain  firsthand  knowledge  about  the  nature  and  quality  of  care 
provided.  More  specifically,  the  Committee  intends  that  these  visits 
be  used  to  evaluate  the  qualitative  impact  of  the  home  health  serv- 
ices delivered  on  the  functional  capacity  of  these  individuals,  as  re- 
flected in  their  written  plans  or  care  and  clinical  records.  The  Com- 
mittee understemds  and  acknowledges  that  many  illnesses  and 
medical  conditions  requiring  home  health  care  cannot  be  be  cured 
or  even  improved  significantly.  In  mandating  this  type  of  evalua- 
tion, therefore,  it  is  not  the  Committee's  intent  to  require  agencies 
to  demonstrate  that  their  services  have  resulted  in  their  patients' 
complete  recovery  or  rehabilitation.  But  good  quality  care  should 
result  in  an  individual's  being  able  to  attain  and  maintain  his  or 
her  highest  possible  funtional  capacity  given  the  constraints  of  his 
or  her  illness  or  condition.  It  is  this  level  of  quality  that  the  Com- 
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mittee  amendments  would  require  certif3dng  organizations  to 
evaluate. 

The  Committee  amendments  would  require  that  these  individual 
evaluations  be  made  in  accordsmce  with  a  standardized  assessment 
instrument  (or  instruments)  approved  by  the  Secretary.  Such  an  in- 
strument should  include  information  on  (but  not  be  limited  to) 
medical  problem  identification  and  measures  of  appropriate  func- 
tional capacity  and  should  be  designed  to  provide  an  accurate  pic- 
ture of  an  individual's  condition  as  effected  by  the  home  health 
services  provided.  Such  a  measure  cannot  come  about,  however, 
unless  surveyors  are  adequately  trained  to  understand  the  purpose, 
design,  and  use  of  the  assessment  instrument.  Thus,  to  ensure  that 
individual  assessments  are  conducted  accurately  and  effectively, 
the  Committee  amendments  would  require  that  the  Secretary  pro- 
vide for  the  training  of  Federed,  State,  and  local  surveyors  in  the 
use  of  any  HHS  designated  assessment  instruments. 

The  other  required  component  of  the  standard  survey  protocol 
would  mandate  that  regulators  conduct  a  survey  among  benefici- 
aries of  the  quality  of  services  provided,  as  measured  by  indicators 
of  medical,  nursing,  and  rehabilitative  care.  Such  indicators  would 
be  developed  by  the  Secretary  as  part  of  the  standard  survey  proto- 
col and  might  include,  for  example,  an  examination  of  rates  of  in- 
fection or  the  incidence  of  rehospitalization  that  can  be  associated 
with  the  particular  care  provided. 

To  meet  the  requirements  of  both  of  these  components,  regula- 
tors would  have  to  identify  a  case-mix  stratified  sample  of  individ- 
uals who  have  received  or  are  receiving  services  from  the  home 
health  agency  being  surveyed.  Such  a  sample  is  to  include  various 
individuals  with  different  medical  conditions  or  problems,  as  well 
as  different  levels  of  impsdrment  as  measured  by  activities  of  daily 
living.  The  Committee  intends  that  this  group  include  not  only 
beneficiaries  in  need  of  skilled  nursing  care,  but  also  those  individ- 
uals who  require  physical,  occupational,  or  speech  therapy  in  the 
home  setting. 

Use  of  the  standard  survey  should  enable  surveyors  to  sort  agen- 
cies into  one  of  three  categories:  those  that  provide  superior  or 
clearly  adequate  care;  those  that  provide  clearly  inadequate  or  sub- 
standard care;  and  those  whose  quality  of  care  is  ambiguous.  It  is 
the  Committee's  expectation  that  agencies  that  fall  in  the  superior 
or  adequate  care  group  would  normally  be  exempt  from  further 
reveiw  and  be  certified  for  participation  in  the  Medicare  program 
at  this  time.  Those  that  have  been  found  to  provide  inadequate  or 
ambiguous  care  may  be  subject  either  to  appropriate  sanctions  (as 
specified  in  the  Committee  amendments)  or  to  an  extended  survey 
to  identify  the  agencies'  policies  and  procedures  that  resulted  in 
the  delivery  of  substandard  care.  At  the  discretion  of  the  Secretary 
or  the  State  or  local  surve)dng  organization,  however,  an  agency 
that  has  been  found  to  provide  superior  or  clearly  adequate  care 
may  also  be  subject  to  an  extended  or  partial  extended  survey.  Al- 
though the  Committee  believes  this  discretion  will  be  not  exercised 
often,  it  also  contends  that  Federal,  State,  and  local  regulators 
should  not  be  prohibited  from  conducting  a  more  in-depth  review 
if,  in  their  view,  such  action  is  warranted. 
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It  is  the  Committee's  intent  that  the  Secretary  have  the  responsi- 
bility for  designing  the  protocol  for  the  extended  survey  as  well  as 
the  standard  survey.  Again,  while  the  Committee  expects  that  the 
Secretary  would  require  surveyors  to  examine  a  number  of  items 
under  an  extended  survey,  the  Committee  amendments  would  man- 
date that  at  a  minimum,  they  review  the  agencies'  compliance  with 
all  of  the  Medicare  conditions  of  participation  that  are  required 
under  current  law  or  would  be  required  under  the  provisions  of  the 
Committee  amendments.  The  amendments  would  also  require  that 
an  extended  survey  be  conducted  immediately  after  (or,  if  not  prac- 
tical, not  later  than  2  weeks  after)  the  completion  of  a  standard 
survey.  Such  action  is  needed  so  as  to  preclude  deficient  agencies 
from  coming  into  compliance  for  just  a  short  period  of  time  only  to 
have  them  become  deficient  once  again  after  their  Medicare  certifi- 
cation has  been  secured. 

Sec.  4035.— Enforcement 

The  rights  to  which  beneficiaries  are  entitled — including  the 
right  to  quality  home  health  care — as  well  as  a  survey  and  certifi- 
cation process  designed  to  ensure  those  rights,  are  both  meaning- 
less unless  a  strong,  but  fair,  enforcement  sysem  is  in  place.  No 
such  system  exists  today  with  respect  to  the  Medicare  home  health 
benefit.  Indeed,  under  current  law,  HCFA  is  limited  in  its  options 
for  dealing  with  substandard  quality  home  health  providers.  This  is 
because,  short  of  termination,  it  has  no  intermediate  sanctions  to 
invoke  in  order  to  obtain  cmpliance.  Thus,  while  deficiencies  are 
supposed  to  be  corrected  promptly,  agencies  can— and  often  do — 
remain  deficient  for  an  indefinite  period  or  until  HCFA  threatens 
to  terminate  their  participation  in  Medicare. 

To  address  this  problem,  the  Committee  amendments  would  es- 
tablish a  comprehensive  set  of  enforcement  mechanisms  that  are 
intended  to  protect  both  the  rights  of  beneficiaries  and  the  integri- 
ty of  the  Medicare  program.  Certainly,  they  are  not  designed  to  dis- 
courage agencies  from  seeking  Medicare  certification.  Nor  are  they 
designed  to  make  Medicare  participation  more  difficult.  They  have, 
however,  been  developed  in  response  to  the  Committee's  genuine 
concern  about  quality  and  to  its  real  commitment  to  ensuring  that 
Medicare  beneficiaries  receive  only  quality  home  health  services. 

Under  the  Committee  amendments,  decisions  concerning  enforce- 
ment would  begin  with  the  Secretary's  determination  about  the 
type  of  deficiency  (or  deficiencies)  involved.  This  determination  is 
based  upon  the  findings  of  a  standard,  extended  or  partial  extended 
survey  or  any  other  appropriate  activity,  including,  for  example,  an 
investigation  of  complaints  about  an  agency.  In  establishing  this  re- 
quirement, it  is  the  Committee's  intent  to  ensure  that  the  Secre- 
tary be  able  to  substantiate  a  determination  of  agency  deficiency.  It 
is  not  the  Committee's  intent,  however,  to  require  that  such  a  de- 
termination be  founded  only  on  the  results  of  mandated  surveys. 
Findings  that  are,  therefore,  based  on  other  reporting  or  evaluative 

Programs,  procedures,  or  mechanisms  are  equally  sufficient  for  the 
ecretary  to  make  a  determination  about  deficiency  and  must  be 
considered  accordingly. 

If  the  Secretary  determines  that  the  agency  is  out  of  compliance 
with  specified  requirements  and  that  the  deficiency  involved  imme- 
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diately  jeopardizes  the  health  and  safety  of  the  individuals  served 
by  the  agency,  the  amendments  would  require  that  he  follow  one  of 
two  courses.  He  must  either  (a)  take  immediate  action  to  remove 
the  jeopardy  and  correct  the  deficiency  by  appointing  temporary 
management  to  oversee  the  operation  of  the  agency;  or  (2)  termi- 
nate the  agency's  certification  for  participation  in  the  Medicare 
program.  Should  he  elect  to  appoint  temporary  management,  the 
amendments  would  also  require  that  that  management  remsdn  in 
place  until  the  Secretary  determines  that  the  agency  has  the  man- 
agement capability  to  ensure  continued  compliance  with  all  rele- 
vant requirements,  including  those  that  would  be  estabished  under 
the  Committee  amendments.  Should  be  choose  instead  to  terminate 
the  agency,  all  Medicare  pajrments  for  services — for  either  existing 
or  new  patients — would  be  denied.  It  is  the  Committee's  intention 
that  the  agency  be  entitled  to  a  hearing  on  the  Secretary's  action, 
but  only  sSter  termination  occurred.  In  addition  to  requiring  that 
the  Secretary  either  appoint  temporary  management  or  terminate 
the  agency's  certification  of  participation,  the  amendments  also 
would  authorize  him  to  impose  one  or  more  intermediate  sanctions 
(to  be  developed  by  the  Secretary),  including  civil  money  penalties 
(with  interest).  TTie  imposition  of  such  intermediate  sanctions 
would  not  be  mandatory,  however,  and  no  such  sanction  could  be 
imposed  for  a  period  of  longer  than  six  months. 

With  resect  to  a  deficiency  that  the  Secretary  determines  not  to 
jeopardize  immediately  the  health  and  safety  of  the  individuals 
served  by  the  agency,  the  Committee  amendments  would  allow  the 
Secretary  to  terminate  the  agency's  Medicare  certification  of  par- 
ticipation. As  an  alternative  to  termination,  the  Secretary  could 
impose  one  or  more  intermediate  sanctions  for  a  period  of  not 
longer  than  six  months.  If,  however,  the  agency  has  not  come  into 
compliance  with  the  specified  requiements  at  the  conclusion  of  this 
time  period,  the  Committee  amendments  would  mandate  that  the 
Secretary  terminate  the  agency's  Medicare  certification.  Under 
current  law,  however,  termination  could  not  occur  until  after  the 
agency  was  given  notice  and  the  opportunity  for  a  hearing  on  the 
matter. 

Regardless  of  the  type  of  deficiency  that  has  been  found  (immedi- 
ate jeopardy  or  non-immediate  jeopardy),  if  the  Secretary  elects  not 
to  terminate  the  agency,  the  Committee  amendments  would  allow 
Medicare  payments  to  continue  to  be  made  to  an  agency  for  a 

geriod  not  to  exceed  6  months  if  three  conditions  are  met:  (1)  the 
tate  or  local  surveying  agency  finds  that  it  is  more  appropriate  to 
take  alternative  action  to  assure  compliance  than  to  terminate  the 
agency's  certification;  (2)  the  agency  submits  (in  accordance  with 
guidelines  established  by  the  Secretary),  and  the  Secretary  ap- 
proves, a  plan  and  timetable  for  corrective  action;  and  (3)  the 
agencv  agrees  to  repay  the  Federal  governments  any  payments  re- 
ceived, during  this  time  period  if  the  corrective  action  is  not  taken 
in  accordance  with  the  HHS  approved  plan  and  timetable.  The 
Committee  emphasizes  that  pa)rments  could  be  made  under  this 
provision  of  the  amendments  only  with  respect  to  services  that  are 
provided  to  patients  whose  plans  of  care  were  adopted  prior  to  the 
determination  of  non-comphance.  Medicare  payments  would  not  be 
available  under  this  section  for  any  services  delivered  to  patients 
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whose  plans  of  care  were  adopted  after  the  date  upon  which  the 
Secretary  has  determmed  that  the  agency  is  not  in  compliance 
with  specified  requirements. 

The  Committee  amendments  would  require  that  the  Secretary 
develop  and  implement  the  intermediate  sanctions  that  could  be 
imposed  under  either  type  of  determination,  as  well  as  the  specific 
procedures  for  their  application  and  for  appeals  of  adverse  deci- 
sions. The  Committee  amendments  specify  three  intermediate  sanc- 
tions the  Secretary  must  develop:  (a)  civil  money  penalties;  (b)  sus- 
pension of  Medicare  pa)rments;  and  (c)  appointment  of  temporary 
management.  With  respect  to  the  intermediate  sanction  of  suspen- 
sion of  Medicare  payments,  the  Committee  intends  to  preclude  only 
those  payments  that  would  be  made  for  individuals  who  come 
under  the  care  of  the  agency  after  the  date  upon  which  the  sanc- 
tion was  imposed.  Pa5anents  for  individuals  who  are  already  receiv- 
ing services  could  continue.  Under  the  requirements  of  Section 
4033,  however,  new  patients  would  have  to  be  informed  by  the 
agency  of  the  effect  of  this  intermediate  sanction  on  the  availabil- 
ity of  Medicare  coverage  for  services.  It  is  also  the  Committee's 
intent  that  suspended  pa)anents  not  be  repaid  to  any  agency  once 
it  has  come  back  into  compliance  and  the  suspension  has  been 
lifted.  It  is  the  Committee's  belief  that  if  such  repajrment  were  per- 
mitted, there  would  be  little  incentive  for  deficient  agencies  to 
come  back  into  compliance  as  quickly  as  possible. 

It  should  be  emphasized  that  in  meeting  the  requirements  of  this 
section,  the  Committee  does  not  intend  to  limit  the  Secretary  to  the 
three  intermediate  sanctions  that  are  specified  in  the  amendments. 
He  may,  under  this  authority,  develop  additional  appropriate  inter- 
mediate sanctions  that  could  be  imposed  on  deficient  agencies.  Nev- 
ertheless, the  Committee  does  not  intend  for  any  sanctions  devel- 
oped by  the  Secretary  (including  those  listed  in  the  Committee 
amendments)  to  preempt,  supercede,  or  otherwise  limit  other  reme- 
dies that  may  be  available  under  State  or  Federal  law,  including 
any  remedy  available  to  an  individual  at  common  law. 

The  Committee  also  notes  that,  under  the  amendments,  the  Sec- 
retary would  be  authorized  to  impose  sanctions  on  an  agency  that 
currently  is  in  compliance  with  specified  requirements  but  was  not 
in  compliance  during  some  previous  period  of  time.  Such  action 
would  be  appropriate  in  a  situation  where  the  Secretary  has 
learned,  for  example,  that  an  agency  had  been  out  of  compliance 
with  specified  requirements  but  was  able  to  correct  the  deficiencies 
before  undergoing  its  annual  standard  survey.  Despite  that  correc- 
tive action,  the  Secretary  could  impose  a  civil  money  penalty  for 
the  days  during  which  the  agency  had  not  been  in  compliance.  The 
imposition  of  such  a  penalty  would  be  discretionary  with  the  Secre- 
tary. It  is  the  Committee's  expectation,  however,  that  the  Secretary 
would  only  choose  to  exercise  this  authority  in  those  cases  where 
the  deficiencies  in  question  jeopardized  the  health  or  safety  of  the 
patients  served  bv  the  agency  or  were  otherwise  serious  in  nature, 
or  of  signficiant  duration. 

Sec.  4OS6. — Publication  of  directory  of  home  health  agencies 

Under  this  section  of  the  Committee  amendments,  the  Secretary 
would  be  required  to  publish,  on  an  annual  basis,  a  directory  con- 
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taining  specified  information  on  each  home  health  agency  certified 
to  particpate  in  the  Medicare  program.  Among  the  material  that  is 
to  be  provided  is  information  on  the  results  of  all  surveys  conduct- 
ed on  each  agency  and  on  all  sanctions  (if  any)  that  may  have  been 
imposed.  It  is  the  Committee's  belief  that  such  information  should 
be  made  available  to  beneficiaries  in  order  to  assist  them  in 
making  an  informed  choice  about  their  home  health  care  provider. 

Sec.  4037. — Maintenance  of  toll-free  hotline  and  investigative  unit 

Under  this  provision  of  the  Committee  amendments,  State  and 
local  organizations  under  contract  with  HHS  to  survey  home  agen- 
cies for  purposes  of  Medicare  certification  would  be  required  to  es- 
tablish and  maintain  a  toll-free  hotline  to  receive  complaints  and 
to  answer  questions  about  home  health  agencies  located  in  their 
area.  These  organizations  would  also  be  mandated  to  establish  and 
maintain  a  unit  for  investigating  the  complaints  they  receive 
through  either  the  hot-line  or  other  appropriate  reporting  mecha- 
nisms. Such  a  unit  also  is  to  have  enforcement  authority,  including 
the  authority  to  collect  relevant  data  and  to  recommend  the  impo- 
sition of  appropriate  sanctions. 

Sec.  4038. — Study  of  adjustments  to  home  health  agency  cost  limits 

Under  current  administrative  practice,  HCFA  has  developed  sep- 
arate schedules  for  cost  limits  for  home  health  agencies  located  in 
urban  areas  and  for  those  located  in  rural  areas.  Grenerally  speak- 
ing, these  limitations  are  higher  for  urban  home  health  agencies 
than  they  are  for  rural  agencies.  Yet,  the  Committee  has  received 
reports  which  indicate  that,  because  of  the  significant  costs  of  re- 
cruiting qualified  personnel  and  of  providing  some  services  at  re- 
duced volumes,  the  actual  cost  of  delivering  home  health  care  is,  in 
fact,  higher,  not  lower,  in  some  rural  areas.  In  response  to  these 
reports,  the  Committee  amendments  would  require  the  Secretary 
to  complete  a  study  on  the  appropriateness  of  the  current  cost  dif- 
ferentials between  urban  and  rural  home  health  agencies.  The  re- 
sults of  this  study  shall  be  made  available  to  the  Congress  not  later 
than  December  31,  1988. 

Sec.  4039. — Data  used  to  determine  home  health  agency  cost  limits 

Despite  the  current  requirement  that  all  home  health  agencies 
submit  annual  cost  reports  to  HCFA,  it  is  the  Committee's  under- 
standing that  that  £igency  uses  hospital  wage  data  as  the  basis  for 
adjusting  Medicare  home  health  cost  limits.  While  this  practice 
may  accurately  represent  the  costs  of  providing  home  health  serv- 
ices through  a  hospital-based  program,  it  does  not  necessarily  re- 
flect the  real  costs  of  delivering  care  to  other  types  of  providers. 
Therefore,  under  the  Committee  amendments,  the  Secretary  would 
be  required  to  utilize  a  wage  index  that  is  based  on  data  obtained 
from  home  health  agencies — and  not  from  hospitals — in  establish- 
ing Medicare  home  health  care  costs  limits.  In  addition,  the  Secre- 
tary would  be  required  to  base  these  limits  on  the  most  recent  data 
available.  Such  data  could  not,  however,  be  from  cost  reporting  pe- 
riods beginning  any  earlier  than  July  1,  1985. 
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Sec.  4040. — Home  health  prospective  payment  demonstration  project 

Under  this  section  of  the  Committee  amendments,  the  Secretary 
would  be  required  to  provide  for  a  demonstration  project  to  devel- 
op, test,  and  evaluate  various  methods  of  paying  home  health  agen- 
cies on  a  perspective  basis  for  services  provided  under  both  the 
Medicare  and  Medicaid  programs.  The  project  must  be  designed  to 
provide  for  appropriate  evaluation  of  the  effects  of  these  alterna- 
tive payment  mechanisms  on  program  expenditures,  as  well  as  on 
beneficiaries'  access  to  quality  services.  The  Committee  is  eager  to 
have  this  project  implemented  expeditiously  and  would  require 
that  services  begin  to  be  furnished  under  the  demonstration  not 
later  than  July  1,  1988. 

The  Committee  understands  that  a  contract  was  previously  ap- 
proved by  HCFA  for  such  a  demonstration  project.  It  is  also  the 
Committee's  understanding  that  the  project  has  been  halted  for 
reasons  having  nothing  to  do  the  validity  of  the  project  design  or 
the  competence  of  the  contractor  to  conduct  it.  Thus,  the  Conunit- 
tee  amendments  make  clear  that  the  Secretary  could  satisfy  the  re- 
quirements of  this  provision  by  reinstating  the  previously  awarded 
contract  or  awarding  a  new  one  to  the  previous  contractor  on  a 
sole  source  basis. 

Regardless  of  the  contractor  chosen  to  conduct  the  demonstration 
project,  the  Conmiittee  amendments  would  require  that  the  Secre- 
tary submit  an  interim  report  on  the  status  of  the  project  within 
one  year  of  enactment  of  this  legislation  and  a  final  report  of  the 
study's  findings  and  the  Secretary's  recommendations  not  later 
than  four  years  after  the  enactment  of  this  provision. 

PART  4— PEER  REVIEW  ORGANIZATIONS 

Sec.  4051. — Peer  review  on-site  quarterly  consultation  with  rural 
hospitals 

The  Subcommittee  on  Health  and  the  Environment  held  a  hear- 
ing on  April  30,  1987,  regarding  the  process  followed  by  peer 
review  organizations  (PROs)  and  the  Department  of  Health  and 
Human  Services  when  imposing  sanctions  on  physicians  for  fur- 
nishing services  of  substandard  quality.  Witnesses  at  that  hearing 
expressed  concern  that  the  review  of  services  being  furnished  to 
hospital  inpatients  is  done  predominantly  only  on  the  basis  of  writ- 
ten records,  is  done  primarily  by  nurses  working  under  the  general 
supervision  of  physicians  (rather  than  by  physicians  of  the  same 
specialty  or  comparable  experience  as  the  one  being  reviewed),  and 
did  not  properly  take  account  of  local  considerations  and  practice 
patterns,  particularly  with  respect  to  rural  hospitals.  Concern  was 
also  expressed  that  there  was  inadequate  communication  from  the 
PRO  to  the  physician  community  about  the  review  criteria  and  pro- 
cedures being  followed  and  inadequate  feed-back  from  the  PRO  re- 
garding problems  or  shortcomings  identified  during  the  review 
process. 

The  Committee  bill  would  respond  to  these  concerns  by  requiring 
that  each  PRO  performing  reviews  of  rural  hospitals  make  ar- 
rangements for  visits  to  such  hospitals,  at  least  quarterly,  by  one  or 
more  physicians  who  have  review  responsibility  on  behalf  of  the 
PRO  for  these  hospitals.  The  purpose  of  these  visits  would  not  be  to 
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perform  on-site  review  of  cases.  Instead,  it  would  be  to  meet  with 
the  medical  and  administrative  staff  of  the  hospital  regarding  the 
review  criteria  and  process  and  to  discuss  with  them  problems  and 
concerns,  of  a  general  nature  or  involving  specific  cases,  that  have 
been  identified.  Such  regular  and  periodic  on-site  consultations 
would  provide  an  opportunity  for  the  PROs  to  educate  the  provid- 
ers regarding  the  norms  and  standards  being  used,  while  also 
giving  the  providers  an  opportunity  to  convey  to  the  PRO  their  per- 
spectives and  concerns  regarding  special  problems  that  arise  in 
providing  appropriate  care  in  the  community  they  serve. 
The  provision  would  become  effective  on  January  1,  1988. 

Sec.  4052. — Peer  review  emphasis  on  educational  activities 

During  the  hearing  described  under  section  4052,  witnesses  on 
behalf  of  the  PROs,  the  Department  of  Health  and  Human  Serv- 
ices, and  the  provider  community  all  emphasized  the  importance  of 
the  pro's  role  in  educating  physicians  and  providers  regarding  the 
methods  and  criteria  being  used  during  the  review  process.  The 
PROs,  as  well  as  the  providers,  consider  this  to  be  critical  to  the 
success  of  their  mission. 

The  Committee  bill  would  reinforce  the  importance  of  this  func- 
tion by  requiring  the  Secretary,  in  his  evaluation  of  PROs  and  his 
determination  whether  a  PRO  contract  should  be  renewed,  to  place 
emphasis  on  how  well  the  PRO  performs  it. 

The  provision  would  become  effective  on  January  1,  1988. 

Sec.  4053. — Direct  discussion  of  payment  denials  with  peer  review 
organization 

The  importance  of  the  PRO's  role  in  consulting  with  physicians 
and  providers,  and  educating  them  about  shortcomings  in  the  pro- 
vision of  care  identified  by  the  PRO,  is  evident  not  only  in  the  situ- 
ation of  a  potential  sanction,  but  also  when  the  PRO  is  denying 
payment  on  the  grounds  that  the  care  was  inappropriate.  The  Com- 
mittee believes  that  it  is  vital  to  the  success  of  the  PRO  program 
that  an  emphasis  be  placed  on  education  and  voluntary  compli- 
ance. In  order  to  promote  that  objective,  the  Committee  bill  would 
provide  that  a  denial  of  payment  determination  by  a  PRO  would 
not  become  final  until  30  days  after  the  PRO  has  given  notice  to 
the  physician  or  provider  of  the  proposed  determination.  It  would 
also  require  the  PRO  to  offer  the  physician  or  provider  a  reasona- 
ble and  convenient  opportunity,  during  that  30-day  period,  to  dis- 
cuss the  denial. 

Current  law  already  requires  that  PROs  provide  practitioners 
£ind  providers  an  opportunity  for  discussion  and  review  of  adverse 
determinations.  The  Committee  does  not  intend  for  this  provision 
to  result  in  duplicative  procedures.  Rather,  it  intends  for  this  to  be 
a  clarification  of  the  existing  provision,  and  to  establish  an  appro- 
priate timeframe  for  these  discussions  to  take  place.  It  is  also  the 
Committee's  intent  that  these  discussions  be  open  and  informal. 
This  provision  should  neither  duplicate  nor  detract  from  the  practi- 
tioner's or  provider's  right  under  current  law  to  a  reconsideration 
of  a  final  denial. 
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The  provision  would  be  effective  with  respect  to  PRO  determina- 
tions made  on  or  after  the  first  day  of  the  first  month  beginning  at 
least  30  dajrs  after  enactment. 

Sec.  4054. — Study  of  effectiveness  of  sending  denial  notices  to  benefi- 
ciaries 

Current  law  requires  PROs  to  notify  promptly  the  patient,  and 
the  practitioner  or  provider,  when  it  makes  a  determination  that 
pa3anent  should  be  denied  under  Medicare  for  services  furnished  or 
proposed  to  be  furnished.  Such  notice  is  required  even  if  the  pa- 
tient would  not  have  any  liability  to  pay  for  such  services.  This  can 
create  confusion  of  anxiety  on  the  part  of  the  patient. 

The  Committee  bill  would  require  the  Secretary  to  study,  and 
report  to  Congress  on,  the  educational  effectiveness  of  such  notices. 
The  report  would  be  due  not  later  than  two  years  after  enactment. 
The  Committee  expects  the  Secretary  to  make  recommendations 
regarding  whether  such  notices  should  be  revised  or  discontinued. 

Sec.  4055.—Pre-exclusion  hearings 

Under  current  law,  a  physician  or  provider  who  is  excluded  from 
Medicare,  on  the  basis  of  a  finding  by  a  PRO  that  the  physician  or 
provider  fedled  to  furnish  medical  care  of  acceptable  quality,  is  en- 
titled to  administrative  and  Judicial  review.  This  review  takes  place 
after  the  exclusion  takes  effect.  Although  this  procedure  has  been 
upheld  by  Federal  courts  against  challenges  that  it  violates  the 
Constitution,  concerns  have  still  been  expressed  that  it  is  unfair  for 
the  exclusion  to  take  effect  prior  to  an  evidentiary  hearing.  Argu- 
ments have  also  been  made  that  such  a  procedure  is  not  necessary 
to  assure  quality  of  care.  Conversely,  concerns  have  been  expressed 
that  providing  administrative  and  judicial  review  prior  to  exclusion 
will  result  in  long  delays,  during  which  Medicare  patients  will  be 
subjected  to  the  risk  of  receiving  substandard  care. 

The  Committee  bill  would  attempt  to  balance  these  concerns  by 
providing  that,  before  an  exclusion  took  effect,  the  provider  would 
be  entitled  to  a  decision  by  an  administrative  law  judge  as  to 
whether  patients  would  be  at  serious  risk  if  the  provider  were  to 
continue  furnishing  services  during  the  review  process.  This  is  not 
intended  to  be  a  full  hearing  on  the  merits  of  whether  the  provider 
should  be  excluded.  Instead,  it  should  focus  only  on  the  immediate 
question  of  whether  the  provider's  continued  participation  will  pose 
a  serious  risk  to  patients.  It  is  the  Committee's  intent  that  the 
scheduling  and  conduct  of  the  hearing  be  expedited  as  much  as  pos- 
sible, consistent  with  giving  the  provider  adequate  notice  and  op- 
portunity to  prepare  for  the  hearing. 

The  exclusion  would  take  effect  immediately  only  if  the  adminis- 
trative law  judge  concluded,  on  the  basis  of  a  preponderance  of  the 
evidence,  that  the  provider's  continued  participation  posed  a  seri- 
ous risk  to  patients.  If  the  judge  did  not  make  that  determination, 
the  exclusion  would  not  take  effect  until  after  an  administrative 
hearing  on  the  merits  of  the  exclusion.  If  the  administrative  law 
judge  determined  that  the  provider  should  be  excluded,  the  exclu- 
sion would  take  effect  at  that  point,  even  though  the  provider  had 
an  additional  right  to  judicial  review.  Since  the  courts  have  upheld 
the  current  procedure  as  satisfying  Constitutional  requirements, 
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the  Committee  believes  it  is  permissible  to  exclude  the  provider 
after  an  administrative  review  but  prior  to  judicial  review. 

The  provision  would  be  effective  with  respect  to  exclusion  deter- 
minations made  by  the  Secretary  on  or  after  enactment.  In  addi- 
tion, it  would  be  applied  retroactively  to  those  physicians  and  pro- 
viders who  received  a  notice  of  exclusion  within  one  year  prior  to 
enactment,  who  have  not  exhausted  the  administrative  remedies 
available  to  them  under  current  law,  and  who  request  the  hearing 
established  under  this  provision  within  90  days  of  enactment.  For 
this  purpose,  the  failure  of  a  provider  to  have  requested  a  hearing 
under  current  law  on  a  timely  basis  would  not  be  treated  as  having 
exhausted  the  appeal  rights  and  would  not  preclude  him  from  re- 
ceiving this  new  hearing.  If  a  provider  were  presently  excluded, 
and  the  administrative  law  judge  did  not  determine  that  the  pro- 
vider posed  a  risk  to  patients  during  his  appeal  process,  the  exclu- 
sion would  be  suspended  pending  completion  of  the  administrative 
hearing  on  whether  he  should  be  excluded. 

PART  5 — MISCELLANEOUS  PROVISIONS 

Sec.  4071. — Providing  community  nursing  and  ambulatory  care  on  a 
prepaid,  capitated  basis  to  Medicare  beneficiaries 

This  provision  would  authorize  Medicare  pajmients  for  home 
health  and  other  non-physician  Part  B  services  on  a  prepaid,  capi- 
tated basis,  when  furnished  by  Community  Nursing  Organizations 
(CNOs)  certified  for  that  purpose  by  the  Secretary  of  Health  and 
Human  Services.  The  CNO  services  would  be  furnished  in  the  en- 
rollee's  place  of  residence  or  in  an  outpatient  setting  and  would  in- 
clude the  services  presently  encompassed  in  the  Medicare  home 
health  benefit,  as  well  as  related  services  that  the  Secretary  con- 
cluded were  appropriate  to  prevent  institutionalization.  Medicare 
beneficiaries  who  enrolled  in  a  CNO  would  still  be  eligible  to  re- 
ceive Medicare  benefits  for  physician  services  not  furnished  by  the 
CNO,  but  could  not  receive  duplicate  payments  for  services  that 
the  CNO  was  obligated  to  furnish. 

CNOs  would  be  modeled  after  Medicare-eligible  HMOs  and  would 
have  to  comply  with  most  of  the  standards  and  requirements  estab- 
lished for  such  HMOs.  A  Medicare-eligible  HMO  could  also  enter 
into  a  Medicare  CNO  contract,  but  would  not  receive  any  addition- 
al payments  for  a  Medicare  beneficiary  who  was  enrolled  in  the 
HMO. 

In  order  to  ensure  budget  neutrality,  the  Secretary  would  be  re- 
quired to  determine  that  the  capitated  payments  to  a  CNO  for  its 
Medicare  enroUees  would  not  exceed  the  amount  of  the  payments 
that  would  have  been  made  if  such  enrollees  were  to  receive  from 
other  providers  the  services  required  to  be  furnished  by  the  CNO. 

The  purpose  of  this  provision  is  to  enable  Medicare  enrollees  to 
remain  in  their  homes,  to  minimize  hospitalization  or  nursing 
home  care,  and  to  give  nurses  the  responsibility  for  coordinating 
and  furnishing  ambulatory  care.  The  Committee  believes  that 
CNOs  will  increase  the  options  available  to  Medicare  beneficiaries 
in  obtaining  these  services  and  will  provide  quality  care  in  a  cost- 
effective  manner.  CNOs  will  provide  managed  care  for  their  enroll- 
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ees,  pursuant  to  a  plan  of  care  developed  for  each  enrollee  by  a  reg- 
istered nurse  and  appropriate  referrals  for  physician  services. 

The  provision  would  be  effective  on  January  1,  1988.  It  is  the 
Committee's  expectation  that  the  Secretary  would  not  enter  into 
more  than  10  CNO  contracts  during  the  first  year. 

Sec.  4072.— Revision  of  Part  B  hearings 

Section  9341  of  the  Omnibus  Budget  Reconciliation  Act  (P.L.  99- 
509)  established  administrative  and  judicial  review  procedures  for 
Part  B  claims  comparable  to  those  previously  in  effect  for  Part  A 
claims.  It  also  established  specific  conditions  and  limitations  on 
these  procedures,  in  order  that  there  would  not  be  an  unreasonable 
disruption  on  the  administration  of  the  program.  The  Committee 
bill  includes  three  measures  designed  to  refine  and  expedite  these 
review  procedures. 

Administrative  law  judges  may  resolve  factual  disputes  and  re- 
solve cases  by  appljdng  the  pertinent  statutory  and  regulatory. 
However,  they  do  not  have  authority  to  declare  statutes  or  regula- 
tions invalid.  That  is  the  responsibuity  of  the  Federal  courts.  If  a 
claimant  wishes  to  challenge  the  legality  of  a  regulation  or  the  con- 
stitutionality of  a  statute,  and  there  are  no  factual  issues  in  conten- 
tion, the  claimant  should  not  have  to  expend  the  resources  and 
endure  the  delay  entailed  in  completing  an  administrative  law 
judge  (ALJ)  review  that  will  not  resolve  the  case  and  will  not  con- 
tribute to  its  reolution.  In  that  situation,  the  claimant  should  be 
able  to  present  its  case  expeditiously  to  a  Federal  court.  In  order 
not  to  waste  the  time  of  the  Federal  court,  however,  there  needs  to 
be  some  assurance  that  there  are  no  questions  of  fact  in  contention, 
since  the  resolution  of  the  factual  dispute  might  either  resolve  the 
case  entirely  or  have  an  important  innuence  on  the  proper  framing 
of  the  leggd  issues. 

The  Committee  bill  establishes  a  procedure  for  expediting  iudi- 
cial  review  in  appropriate  cases.  It  permits  a  claimant  to  allege 
that  there  are  not  factual  disputes  before  the  administrative  law 
judge,  and  to  request  the  ALJ  to  make  an  expedited  determination 
to  that  effect.  If  the  ALJ  made  such  a  determination,  he  would 
close  the  case  quickly  and  permit  the  claimant  to  go  immediately 
to  Federal  court. 

A  second  provision  in  the  Committee  bill  would  deal  with  con- 
cerns about  delays  in  the  administrative  review  process.  It  would 
do  so  by  requiring  the  Secretary,  when  evaluating  the  performance 
of  Medicare  carriers  and  making  decisions  on  whether  to  renew  or 
terminate  contracts  with  carriers,  to  measure  their  performance 
against  standards  for  timely  completion  of  administrative  reviews. 
The  first  step  in  the  review  process  is  the  carrier's  review  of  its  ini- 
tial determination  on  a  claim.  The  performance  standard  for  this 
stage  of  the  process  would  be  that  the  carrier  completed  95  percent 
of  such  reviews  within  45  days  of  the  request  for  review.  The  other 
performance  standard  established  by  the  Conmiittee  bill  would  be 
that  the  carrier  completed  90  percent  of  the  earner  fair  hearings 
within  120  days  of  the  request  for  the  hearing. 

The  Committee  bill  would  also  clarify  one  of  the  limitations  in- 
cluded in  the  reconciliation  act  last  year.  National  coverage  deter- 
minations made  by  the  Secretary  under  section  1862(aXl)  may  not 
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be  declared  invalid  solelv  on  the  gounds  that  they  were  not  pub- 
lished in  accordance  with  the  public  notice  and  comment  require- 
ments of  the  Administrative  Procedure  Act  and  the  Social  Security 
Act,  but  it  was  not  the  Committee's  intent  that  they  be  exempt 
from  the  requirement  of  the  Freedom  of  Information  Act.  This  pro- 
vision clarifies  that  intent. 

Sec,  407S. — Requirements  for  publication  of  policies 

Section  9321(e)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986 
(P.L.  99-509)  required  that,  except  in  specified  circumstances.  Medi- 
care regulations  must  go  through  proposed  rulemaking  with  a  60- 
day  period  for  public  comment.  That  provision  did  not,  however, 
dehne  a  regulation  for  that  purpose.  The  CJommittee  is  concerned 
that  important  policies  are  being  developed  without  benefit  of  the 
public  notice  and  comment  period  and,  with  growing  frequency,  are 
being  transmitted,  if  at  all,  through  manual  instructions  and  other 
informal  means.  This  makes  it  difficult  for  persons  who  are  inter- 
ested in,  and  affected  by,  such  policies  from  having  any  opportuni- 
ty to  express  views  on  them  and,  in  some  instances,  from  even 
knowing  of  their  existence  until  they  are  subjected  to  them.  Poli- 
cies issued  in  this  fashion  do  not  have  the  benefit  of  widespread 
discussion  and  analysis  or  the  contributions  of  additional  informa- 
tion and  perspectives  that  could  be  made  by  interested  parties. 

The  Committee  bill  would  define  those  policies  which  must  be 
subject  to  the  rulemaking  procedures  adopted  last  year.  Policies 
meeting  the  definition  that  were  not  issued  in  compliance  with 
those  procedures  would  be  invalid. 

The  policies  affected  would  be  all  those  which  are  of  general  ap- 
plicability and  have  a  significant  effect  on  Medicare  enrollees,  on 
providers,  or  on  the  administration  of  the  program.  This  would  in- 
clude any  policy  that  had  an  effect  on  the  eligibility  of  individuals 
for  Medicare,  on  the  scope  of  benefits,  on  the  pajrment  methodology 
or  amount  of  payment  for  services,  or  on  the  qualifications  of  prac- 
titioners or  providers  to  furnish  reimbursable  services  or  the  terms 
under  which  such  services  can  be  furnished.  It  is  also  intended  to 
apply  to  the  duties  and  responsibilities  of  the  peer  review  organiza- 
tions and  to  the  management  of  the  PRO  program  and  the  inter- 
mediaries and  carriers  who  administer  the  program.  The  only  ex- 
plicit exclusion  would  be  national  coverage  determinations  issued 
under  the  authority  of  section  1862(a)(1)  of  Social  Security  Act.  The 
Committee  expects  the  Secretary,  in  any  case  in  which  there  might 
be  a  doubt  as  to  whether  a  policy  is  covered  by  this  provision,  to 
treat  it  as  if  it  did. 

There  will  still  remain  policy  matters  that  are  issued  by  the  De- 
partment or  the  Health  Care  Financing  Administration  that  are 
not  required  to  go  through  public  rulemaking.  While  the  Commit- 
tee does  not  believe  that  these  need  to  be  published  in  the  Federal 
Register,  the  Committee  does  believe  that  interested  parties  should 
at  least  know  of  their  existence,  so  that  they  can  seek  further  in- 
formation if  they  so  desire.  Therefore,  the  Committee  bill  would  re- 
quire the  Secretary  to  publish  a  list  of  such  policies  in  the  Federal 
Register.  Every  three  months,  the  Secretary  would  have  to  publish 
a  list  of  all  such  items  issued  since  the  last  previouis  notice.  The 
Committee  expects  the  Secretary  to  devise  some  way  of  categoriz- 
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ing  or  indexing  such  issuances  in  a  manner  that  will  make  it  con- 
venient for  interested  parties  to  determine  their  pertinence. 

In  addition  to  policies  promulgated  by  the  Secretary  and  HCFA, 
policies  are  sometimes  adopted  by  the  fiscal  intermediaries,  carri- 
ers, or  peer  review  organizations  that  affect  individuals  and  organi- 
zations furnishing  services  to  Medicare  enroUees.  These  include 
pa5mient  screens  applicable  only  in  the  area  served  by  the  contrac- 
tor, and  utilization  or  quality  review  screens  being  applied  by  the 
PRO,  pursuant  to  its  contract  and  general  policy  guidance  from  the 
Secretary.  It  is  important  that  persons  affected  by  such  policies 
have  reasonable  notice  of  them,  in  order  that  they  may  accommo- 
date their  practices,  if  necessary.  The  Committee  bill  would  require 
that  all  contractors  and  PROs  have  a  process  that  is  reasonably  de- 
signed to  provide  notice  to  parties  likely  to  affected  by  these  poli- 
cies and  does  so  at  least  30  days  prior  to  their  being  implemented. 

Finally,  in  response  to  concerns  that  the  Department's  policy 
process  has  not  been  adequately  sensitive  to  the  special  concerns 
and  unique  circumstances  of  rural  areas,  the  Committee  bill  would 
require  that  the  Secretary  include,  in  the  publication  of  all  pro- 
posed and  final  regulations  for  any  hesdth  program  within  the  ju- 
risdiction of  the  Department,  an  analysis  of  the  regulation's  impact 
on  rural  areas.  This  would  be  analogous  to  the  inflationary  impact 
statement  and  the  regulatory  impact  analysis  previously  mandated 
under  law  or  Executive  order.  Of  particular  interest  in  the  impact 
statement  would  be  the  effect  on  individual's  access  to  health  care 
and  the  burden  placed  on  health  care  providers. 

Sec.  4074. — Prohibiting  slow  down  in  payments  under  Part  B 

Last  year,  the  Committee  learned  that  the  HCFA  was  deliberate- 
ly slowing  down  the  payment  of  claims,  as  a  means  of  achieving 
savings  in  outlays.  Section  9311  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1986  included  restrictions  on  the  Secretary's  authority 
to  do  this,  in  the  form  of  time  limits  on  the  maximum  allowable 
period  for  pajmient  of  claims.  It  was  the  Committee's  understand- 
ing that  section  9311,  in  setting  upper  limits,  would  not  result  in 
any  delays  in  the  previous  pattern  of  claims  payment  and  that  car- 
riers would  continue  to  pay  claims  according  to  their  prior  prac- 
tices. Notwithstanding  section  9311,  the  Committee  learned  this 
year  of  discussions  within  the  Department  of  proposals  to  have  car- 
riers deliberately  slow  down  pajanent  for  claims  paid  more  quickly 
than  the  limits  established  in  that  section,  again  in  order  to 
achieve  budget  savings.  Part  B  of  Medicare  entails  several  hundred 
million  claims  per  year  and  sophisticated  computer  programs  to 
process  such  claims.  The  Committee  believes  that  such  a  proposal, 
if  implemented,  would  create  a  great  deal  of  dissatisfaction  among 
patients  and  providers,  would  be  highly  disruptive,  and  would  re- 
quire the  expenditure  of  substantial  resources  by  the  carriers.  The 
Committee  bill  would  prohibit  the  Secretary  from  implementing 
such  a  proposal. 
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Sec.  4075. — Treatment  of  employees  of  the  Physician  Payment 
Review  Commission  as  Congressional  employees  for  certain  pur- 
poses 

The  Physician  Payment  Review  Commission  was  created  by  sec- 
tion 9305  of  the  Consolidated  Omnibus  Budget  reconciliation  Act  of 
1985  (P.L.  99-272),  which  section  originated  in  this  Committee.  The 
Commission  was  designed  to  provide  analysis  and  recommendations 
to  the  Congress  on  changes  in  Medicare  policies.  In  that  regard,  it 
performs  a  function  similar  to  such  agencies  as  the  Office  of  Tech- 
nology Assessment  and  the  Congressional  Budget  Office.  The  Com- 
mission recently  advised  the  Committee  that  questions  had  arisen 
regarding  which  personnel  policies  are  properly  applicable  to  the 
Commission,  those  applicable  to  other  agencies  of  the  executive 
branch  or  those  applicable  to  congressional  agencies  such  as  those 
just  enumerated.  The  Committee  bill  would  clarify  that  it  is  the 
latter. 

Sec.  4076. — Treatment  of  podiatrists 

The  current  statutory  definition  of  podiatrists'  services  is  unnec- 
essarily restrictive  and  obsolete,  and  the  current  reference  to  the 
appropriate  accrediting  agency  is  inaccurate.  The  Committee  bill 
would  correct  these. 

Sec.  4077. — Implementation  of  primary  payer  requirements  for  End- 
Stage  Renal  Disease  Program 

Section  1862(b)  of  the  Social  Security  Act  sets  forth  provisions 
under  which  Medicare  pajmaents  will  become  secondary  to  pay- 
ments from  other  sources,  such  as  other  insurance  coverage  or 
workmen's  compensation.  The  general  rule,  in  the  case  of  coverage 
under  employee  health  plans,  is  that  Medicare  will  not  pay  if  pay- 
ment has  been  made,  or  can  reasonably  be  expected  to  be  made,  by 
the  other  payer.  The  provisions  relating  to  payments  for  enrollees 
with  end-stage  renal  disease,  however,  use  a  different  standard — 
viz,  whether  pa3rment  has  been  made  or  will  be  made  as  promptly 
as  payments  under  Medicare.  Having  different  standards  is  confus- 
ing and  complicates  the  administration  of  the  program,  without 
serving  a  useful  purpose.  The  Committee  bill  would  conform  the 
ESRD  provision  to  the  general  rule.  It  is  the  Committee's  intent 
that  the  ESRD  rule  be  implemented  in  the  same  way  as  the  gener- 
al rule. 

Sec.  4078. — Limitation  of  minimum  utilization  rate  requirement  for 
End-Stage  Renal  Disease  transplantations 

Section  1881  of  the  Social  Security  Act,  governing  eligibility  and 
benefits  for  persons  with  end-stage  renal  disease,  includes  the  re- 
quirement that  providers  of  covered  services  must  meet  minimum 
rates  of  utilization  in  order  to  qualify  for  medicare  payments.  Cov- 
ered services  include  dialysis,  dialysis  training  and  transplantation. 
The  purpose  of  this  requirement  is  to  assure  that  providers  meet 
acceptable  standards  of  quality.  The  Committee  believes  that  these 
requirements  are  no  longer  necessary  in  order  to  assure  quality 
with  respect  to  dialysis  services  and  training.  Nor  are  they  neces- 
sary to  promote  efficiency,  given  the  pa)mient  rate  methodology 


433 

currently  used  for  dialysis  services.  The  Committee  believes  the  re- 
quirement remains  important,  however,  in  assuring  quality  in  the 
provision  of  renal  transplants.  The  Committee  bill  would  eliminate 
the  requirement  as  it  applies  to  dialysis  services  and  training,  but 
would  retain  it  for  kidney  transplantation. 

Sec.  4079. — Delay  in  effective  date  in  physician  incentive  rules  for 
HMOs 

Section  9313(c)  of  the  Omnibus  Budget  Reconciliation  Act  of  1986 
included  provisions  designed  to  preclude  incentive  pajrment  ar- 
rangements among  providers  and  physicians  that  might  have  an 
adverse  impact  on  the  quality  of  care  being  furnished.  The  provi- 
sions included  surangements  between  an  HMO  and  its  physicians. 
In  view  of  concerns  about  how  this  provision  would  affect  HMOs, 
however,  the  effective  date  of  its  applicability  to  HMOs  was  de- 
layed imtil  April  1,  1989,  £ind  the  Secretary  was  directed  to  report 
to  the  Congress  by  January  1,  1988,  on  the  proper  implementation 
of  this  provision.  It  is  apparent  that  the  Secretary's  report  will  not 
be  completed  on  time,  so  the  Com.mittee  bill  would  delay  the  effec- 
tive date  of  the  provision,  as  it  applies  to  HMOs,  for  an  additional 
year,  in  order  for  the  Committee  to  give  the  matter  adequate  con- 
sideration. 

Sec.  4080. — Delay  in  effective  date  for  requiring  hospital  protocols 
for  organ  procurement 

Section  9318  of  the  Omnibus  Budget  Reconciliation  Act  of  1986 
provided  that  Medicare  pajnnents  for  organ  procurement  would  not 
be  made  unless  the  organ  procurement  agency  involved  met  speci- 
fied requirements  and  was  designated  by  the  Secretary  as  the  sole 
procurement  agency  for  its  service  area.  The  purpose  of  this  provi- 
sion was  to  reinforce  the  policies  set  forth  in  the  National  Organ 
Transplant  Act  of  1984,  which  was  designed  to  improve  the  quality, 
availability,  and  efficiency  of  organ  transplantation.  When  section 
9318  was  enacted,  it  was  anticipated  that  the  effective  date  of  Octo- 
ber 1,  1987,  would  provide  sufficient  time  for  the  Secretary  to  desig- 
nate agencies.  However,  the  Committee  has  been  advised  that  the 
designation  process  will  not  be  completed  by  that  time,  due  in  large 
part  to  problems  in  communities  currently  having  more  than  one 
procurement  agency  serving  the  same  area. 

The  Committee  bill  would  extend  the  effective  date  of  this  provi- 
sion by  six  months,  in  order  to  give  the  Secretary  more  time  to 
complete  the  designation  process  and  to  avoid  the  denial  of  pay- 
ments for  procurement  costs,  and  the  adverse  effect  that  would 
have  on  transplants,  in  the  interim  period  until  that  is  done.  The 
Committee  urges  the  Secretary  to  use  the  grant  authority  in  sec- 
tion 371  of  the  Public  Health  Service  Act  to  facilitate  either  the 
consolidation  of  existing  procurement  agencies  or  some  other  ap- 
propriate resolution  of  the  problem  of  competing  agencies. 

Sec.  4081. — Studies  of  End-Stage  Renal  Disease  Program 

The  End-Stage  Renal  Disease  Program  was  enacted  in  1972  and 
has  been  in  operation  for  nearly  15  years.  It  has  grown  tremen- 
dously during  that  time  with  respect  to  the  number  of  beneficiaries 
served,  the  number  of  providers,  and  the  cost  of  services.  Major 
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technological  advances  have  also  occurred  that  time,  changing  sig- 
nificantly the  manner  in  which  services  are  furnished  and  raising 
important  Questions  ahout  the  appropriateness  of  treatment.  The 
Committee  believes  that  it  would  be  helpful  to  have  a  comprehen- 
sive, in-depth  review  of  the  ESRD  program,  to  help  it  assess  the 
future  direction  of  the  program  and  evaiaute  whether  policy 
changes  are  warranted. 

The  Committee  bill  would  direct  the  Secretary  to  arrange  for 
such  a  study  and  to  request  the  Institute  of  Medicine  (lOM)  to  con- 
duct it.  The  bill  sets  forth  a  broad  range  of  issues  that  it  wishes  to 
have  addressed,  including  issues  regarding  access,  quality,  the  ef- 
fects of  reimbursement  policies,  mture  developments  that  are 
likely  to  impact  the  program,  and  the  adequacy  of  our  current  ca- 
pability to  monitor  and  evaluate  the  program.  This  description  is 
not  intended,  however,  to  limit  the  Secretary  and  the  lOM  in 
agreeing  on  additional  issues  and  areas  of  inquiry  that,  in  their 
judgment,  would  be  appropriate  and  beneficial  to  study.  The  study 
would  be  due  for  completion  within  three  years  of  enactment. 

In  light  of  the  scope  and  importance  of  this  study,  and  our  antici- 
pation that  it  will  suggest  changes  in  the  current  reporting  require- 
ments, the  annual  report  on  the  ESRD  program  required  under 
current  law  would  be  eliminated. 

Sec.  4082,— 'Study  of  payment  for  chemotherapy  in  physicians*  of- 
fices 

Changes  in  treatment  modalities  and  technology  now  permit 
physicians  to  provide  chemotherapy  to  many  cancer  patients  in  the 
physician's  office,  obviating  the  need  for  hospitalization.  Providing 
the  services  in  the  physician's  office  is  not  only  more  beneficial  and 
convenient  for  patients,  but  it  is  less  expensive.  Current  Medicare 
payment  rules  for  physicians'  services,  however,  fail  to  compensate 
adequately  for  these  services,  because  they  do  not  recognize  the  ex- 
traordinary overhead  costs  involved  in  such  procedures.  The 
sources  of  such  additional  costs  include  emplojrment  of  nurse  onco- 
logists, special  patient  rooms,  and  safety  equipment  required  be- 
cause of  the  toxicity  of  the  chemotherapeutic  agents  and  mandated 
by  the  Occupationed  Safety  and  Health  Administration.  Inadequate 
Medicare  payments  are  precluding  the  most  advantageous  use  of 
this  service. 

The  Committee  bill  would  direct  the  Secretary  to  conduct  a  study 
of  possible  modifications  in  the  payment  methodology  that  would 
result  in  more  appropriate  payments.  A  report  on  the  study  would 
be  due  by  April  1,  1989,  and  the  Secretary  would  be  instructed  to 
consult  with  oncologists,  other  medical  experts,  providers,  and 
other  health  insurers  with  experience  in  such  issues,  in  developing 
these  recommendations. 

Sec.  4083. — Delay  in  effective  date  for  establishing  physician  identi- 
fier system. 

Section  9202  of  the  Consolidated  Omnibus  Budget  Reconciliation 
Act  of  1985  (P.L.  99-272)  restructured  the  methodology  for  comput- 
ing Medicare  pajrments  to  hospitals  for  graduate  medical  educa- 
tion. In  order  to  assist  in  the  proper  implementation  of  that  provi- 
sion, there  was  included  a  directive  for  the  Secretary  to  develop  a 
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system  under  which  each  physician  furnishing  services  to  Medicare 
enroUees  would  be  assigned  a  unique  identifier.  That  system  was 
supposed  to  be  ready  for  implementation  by  July  1,  1987,  but  the 
Department  has  encountered  difficulties  in  meeting  that  deadline. 
The  Committee  bill  would  extend  the  due  date  by  15  months. 

Sec.  4084' — Clarification  of  penalties  for  improper  laboratory  bill- 
ings 

Medicare  payments  for  clinical  diagnostic  laboratory  services 
were  transformed  by  the  Deficit  Reduction  Act  of  1984,  which  cre- 
ated a  system  of  fee  schedules  to  replace  the  previous  reasonable 
charge  methodology.  That  reform  included  the  requirement  that 
tests  performed  by  an  independent  laboratory  must  be  billed  on  an 
assignment  basis  in  order  to  be  reimbursed  under  Medicare.  Pay- 
ment is  denied  on  bills  submitted  by  patients  on  a  nonassigned 
basis.  The  same  requirement  was  not  imposed  at  that  time  on  tests 
performed  in  a  physician's  office,  but  was  added  by  section 
9303(bX3)  of  the  Consolidated  Omnibus  Budget  Reconciliation  Act 
of  1985.  Neither  act  included  penalties  if  the  laboratory  or  physi- 
cian billed  the  patient,  rather  than  taking  assignment,  because  the 
Committee  expected  there  to  be  voluntary  compliance.  The  Com- 
mittee has  been  informed,  however,  that  there  are  numerous  in- 
stances of  physicians  billing  patients  and  that  they  are  not  all  situ- 
ations in  which  the  physician  was  uninformed  about  the  Medicare 
rules. 

The  Committee  bill  would  authorize  the  Secretary  to  impose 
sanctions,  in  the  form  of  civil  monetary  penalties  or  exclusion  from 
the  program  for  a  period  up  to  five  years,  on  physicians  or  labora- 
tories that  knowingly  and  willfully  bill  a  patient  for  these  services. 
The  Committee  regrets  the  need  to  take  this  action,  but  has  con- 
cluded that  it  is  necessary  for  the  protection  of  Medicare  enrollees. 

Sec.  4085. — Certification  of  pediatric  heart  transplant  programs 

The  Medicare  program  will  currently  pay  for  heart  transplants, 
but  only  if  done  at  a  facility  that  has  been  certified  by  the  Secre- 
tary as  satisfying  specified  requirements  and  conditions  designed  to 
assure  the  highest  standards  of  quality  and  the  best  prospects  for  a 
successful  transplant.  Among  the  requirements  a  facility  must 
meet  is  that  it  performed  at  least  12  transplants  in  each  of  the  pre- 
vious two  years. 

Pediatric  heart  transplant  programs  have  difficulty  performing 
that  many  transplants  each  year,  because  of  the  more  limited  op- 
portunities for  transplants  with  children.  These  programs  might 
otherwise  satisfy  all  the  requirements  for  Medicare  certification 
and  may  provide  commendable  care,  but  remain  ineligible  for  Med- 
icare certification  as  a  transplant  facility.  Their  failure  to  receive 
Medicare  certification  does  not  directly  pose  a  serious  problem, 
since  few  if  any  of  their  patients  will  be  eligible  for  Medicare.  How- 
ever, they  are  concerned  that  other  health  insurers  will  rely  on 
Medicare  certification  in  making  decisions  about  when  and  where 
to  reimburse  for  transplants  and  will  deny  payments  for  trans- 
plants done  at  facilities  not  certified  under  Medicare. 

The  Committee  bill  would  direct  the  Secretary,  upon  the  request 
of  a  pediatric  heart  transplant  center,  to  review  the  center's  quali- 


436 

fications  against  the  Medicare  criteria  and  to  make  a  determina- 
tion whether  the  center  satisfied  all  of  the  standards  and  criteria 
other  than  performing  the  minimum  number  of  transplants  each 
year.  The  Secretary  would  not  certify  such  centers  for  purposes  of 
Medicare,  but  would  give  the  centers  appropriate  documentation  of 
their  qualifications,  which  the  centers  could  then  convey  to  other 
insurers  as  proof  of  their  qualifications. 

Sec.  4086. — Technical  amendments 

The  Ck)mmittee  bill  would  make  several  technical  amendments 
in  current  law  that  have  been  identified  by  the  Health  Care  Fi- 
nancing Administration  or  by  other  interested  parties. 

Subsection  (a)  would  conform  and  simplify  language  regarding 
claims  submitted  on  an  assignment  basis,  in  light  of  the  definition 
of  "assignment  elated  basis"  that  was  added  by  section  9301(cX4)  of 
COBRA. 

Subsection  (b)  would  restore  language,  inadvertently  omitted 
during  previous  amendments,  indicating  that  fee  schedules  for  clin- 
ical laboratory  services  furnished  by  hospitals  would  be  established 
on  a  national  basis  on  Jsinuary  1,  1990.  This  conforms  to  the  fee 
schedules  for  independent  laboratories. 

Subsection  (f)  would  clarify  how  the  maudmum  allowable  actual 
charge  should  be  calculated  for  a  physician  who  had  been  a  partici- 
pating physician  during  some  earlier  payment  period.  The  calcula- 
tion would  be  made  as  if  he  had  never  been  a  participating  physi- 
cian. 

Subsection  (q)  would  extend  the  same  administration  review  pro- 
cedures to  home  hesdth  claims  under  Part  B  as  are  currently  appli- 
cable to  such  claims  under  Part  A,  since  the  benefits  under  both 
parts  are  identical  in  all  other  respects. 

Subsection  (u)  would  provide  for  continuity  in  the  funding  of 
ESRD  networks  during  the  transition  for  the  new  network  designa- 
tions made  under  the  amendments  in  OBRA  1986. 

The  remaining  technical  amendments  are  corrections  of  typo- 
graphical errors,  printing  errors,  or  erroneous  cross-references  re- 
sulting from  prior  amendments  to  the  statute. 

SUBTITLE  B — PROVISIONS  RELATING  TO  THE  MEDICAID  PROGRAM 

The  Budget  Resolution  for  FY  1988,  H.  Con.  Res.  93,  provides  for 
an  increase  in  Federal  Medicaid  outlays  of  $550  million  in  1988  and 
a  total  of  $2.4  billion  over  the  next  3  years  for  initiatives  to  (1) 
combat  infant  mortality,  (2)  address  the  needs  of  the  elderly  poor, 
(3)  address  the  needs  of  working  welfare  recipients,  and  (4)  increase 
Medicaid  funding  for  insular  areas  to  cover  inflation  since  the  last 
adjustment  was  made.  The  amendment  reported  by  the  Committee 
on  Energy  and  Commerce  contains  recommendations  in  each  of 
these  areas. 

PART  1 — COMBATTING  INFANT  MORTALITY 

Sec.  4101.— Medicaid  optional  coverage  for  additional  low-income 
pregnant  women  and  children 

Under  current  law,  States  are  required  to  extend  Medicaid  cover- 
age for  pregnancy-related  services  to  all  pregnant  women  who  meet 
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State  income  and  resource  standards  for  Aid  to  Families  with  De- 
pendent Children  (AFDC),  regardless  of  whether  the  woman  is  in  a 
one-  or  two-parent  family  unit.  Mandatory  pregnancy-related  serv- 
ices include  coverage  for  postpartum  care  through  the  60-day 
period  following  the  pregnancy.  States  are  also  required  to  extend 
coverage  for  all  services  offered  under  their  Medicaid  plans  to  chil- 
dren bom  after  September  30,  1983,  up  to  age  5,  who  meet  State 
income  and  resource  standards  for  AFT)C.  As  in  the  case  of  preg- 
nant women,the  AFDC  categorical  requirements  do  not  apply: 
those  children  may  be  in  one-  or  two-parent  families.  Thus,  all 
pregnant  women,  infants  through  age  1,  and  children  bom  after 
September  30,  1983  up  to  age  5,  with  incomes  and  resources  at  or 
below  State  AFDC  standards  are  entitled  to  Medicaid  coverage. 

States  may,  under  current  law,  use  Federal  Medicaid  matching 
fimds  to  go  beyond  these  minimal  requirements  and  target  cover- 
age on  additional  groups  of  pregnant  women  and  infants  without 
raising  State  AFDC  income  or  resource  standards,  and  without  es- 
tablishing "medically  needy'*  programs  that  would  adlow  families  of 
any  income  to  "spend  down'  to  Medicaid  eligibility  by  incurring 
large  medical  expenses.  In  the  Omnibus  Budget  Reconciliation  Act 
of  1986  (DBRA),  P.L.  99-509,  States  were  given  the  option,  effective 
April  1,  1987,  of  offering  Medicaid  coverage  to  pregnsmt  women 
and  infants  with  incomes  below  a  State-established  threshold  no 
greater  than  100  percent  of  the  Federal  poverty  income  guidelines 
for  a  family  of  their  size  (currently  $9300  per  year  for  a  family  of 
3).  (Effective  October  1,  1987,  this  optional  coverage  can  be  ex- 
tended to  children  up  to  age  2).  A  State  electing  this  option  is  not 
required  to  impose  a  resource  test  on  this  group,  but  if  it  does,  the 
test  can  be  no  more  restrictive  than  that  under  the  Supplemental 
Security  Income  (SSI)  program  in  the  case  of  pregnant  women,  and 
no  more  restrictive  than  that  under  the  State's  AFDC  program  in 
the  case  of  infants  or  young  children. 

The  Committee  understands  that,  as  of  September  3,  1987,  26 
States  had  elected  to  implement  the  OBRA  '86  coverage  options  for 
pregnant  women  and  infants:  Arizona,  Arkansas,  Connecticut, 
Delaware,  District  of  Coliunbia,  Florida,  Illinois,  Maryland,  Massa- 
chusetts, Michigan,  Minnesota,  Mississippi,  Missouri,  New  Jersey, 
New  Mexico,  North  Carolina,  Ohio,  Oklahoma,  Oregon,  Rhode 
Island,  South  Carolina,  Tennessee,  Texas,  Vermont,  Washington, 
and  West  Virginia.  The  Conmiittee  is  encouraged  by  this  expansion 
of  coverage  for  low-income  pregnant  women  and  infants,  for  it  is 
firmly  convinced  that  the  financing  of  such  services  will  increase 
access  to  such  services  and  therebv  reduce  the  incidence  of  low- 
birthweight  births,  a  major  cause  of  infant  mortality.  The  Commit- 
tee also  believes  that,  over  the  long  run,  investment  in  quality  pre- 
natal and  pregnancy-related  care  for  low-income  women  will  yield 
savings  to  the  Federal  and  State  govemments.  Preventing  Low 
Birth  weight,  a  landmark  1985  study  by  the  Institute  of  Medicine  of 
the  National  Academy  of  Sciences,  estimated  that  spending  $1  on 
more  adequate  prenatal  care  for  higher  risk  women  could  reduce 
spending  for  medical  care  of  their  low-birthweight  infants  by  $3.38. 

The  Committee  notes  that,  under  the  OBRA  '86  coverage  option, 
a  State  may  not  extend  Medicaid  coverage  to  pregnant  women  and 
infants  with  incomes  even  $1.00  above  the  100  percent  Federal  pov- 
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erty  income  threshold.  Unlike  the  "medically  needy"  option,  the 
OBRA  '86  coverage  option  does  not  allow  States  to  take  into  ac- 
count medical  expenses  incurred  by  a  family  in  determining  its 
available  income  for  eligibility  purposes.  As  a  result,  pregnant 
women  and  infants  with  family  incomes  above  the  Federal  poverty 
level  are  ineligible  for  Medicaid  coverage  in  the  13  States  that,  as 
of  August  1987,  do  not  offer  coverage  to  the  "medically  needy" 
(Alabama,  Alaska,  Colorado,  Delaware,  Idaho,  Indiana,  Michigan, 
Missouri,  Nevada,  Ohio,  South  Carolina,  South  Dakota,  and  Wyo- 
ming). Even  in  those  States  which  do  offer  such  coverage,  pregnant 
women  and  infants  must  first  "spend  down" — i.e.,  incur  medical 
expenses  which  can  then  be  applied  against  their  income — ^before 
they  can  qualify  for  coverage.  Because  State  "medically  needv" 
income  eli^bility  levels  are  low  (in  January,  1987,  accordmg  to  the 
National  Governors'  Association,  they  averaged  60  percent  of  the 
Federal  poverty  level  for  a  family  of  3),  many  working  poor  and 
near  poor  women  and  their  infants  cannot,  as  a  practical  matter, 
qualify  for  "medically  needy"  coverage  until  they  have  incurred 
large  medical  expenses,  usually  through  hospitalization.  This  un- 
dermines the  public  health  imperative  of  assuring  early  access  to 
prenatal  and  pregnancy-related  services  for  poor  and  near-poor 
women  and  their  infants. 

The  Committee  observes  that,  under  the  Special  Supplemental 
Food  Program  for  Women,  Infants,  and  Children  (WIC),  which  is 
targeted  at  high-risk  pregnant  and  lactating  women,  infants,  and 
children  up  to  age  5,  the  maximum  income  eligibility  standard  is 
185  percent  of  the  Federal  poverty  level  ($17,200  per  year,  or  $1434 
per  month,  for  a  mother  and  two  children).  In  1985,  37  States  used 
the  185  percent  standard  to  determine  eligibility  for  WIC  services. 
For  pregnant  women,  WIC  provides  vouchers  to  purchase  nutri- 
tious foods,  to  provide  education  about  nutrition,  and  to  arrange  re- 
ferrals for  prenatal  care.  A  1984  GAO  analysis  found  that,  on  the 
basis  of  all  available  studies,  participation  in  the  WIC  program  de- 
creases the  proportion  of  low  birthweights  for  infants  bom  to  eligi- 
ble women  by  16  to  20  percent.  The  1985  Institute  of  Medicine 
report  reviewed  this  and  other  research  demonstrating  the  reduced 
incidence  of  low-birthweight  births  among  WIC  participants,  and 
recommended  that  WIC  benefits  be  closely  linked  to  prenatal  care 
as  part  of  a  comprehensive  strategy  to  reduce  the  incidence  of  low 
birthweight  among  high-risk  women.  In  the  view  of  the  Committee, 
unless  the  eligibility  standards  for  Medicaid  coverage  for  prenatal 
care  can  be  aligned  with  those  under  WIC,  States  will  not  have  the 
opportunity  to  coordinate  the  financing  and  delivery  of  comprehen- 
sive health  and  nutritional  services  to  sdl  low-income,  high-risk 
pregnant  women  and  their  infants.  Such  coordination,  the  Commit- 
tee believes,  will  reduce  the  incidence  of  low-birthweight  births  and 
associated  mortality  and  morbidity. 

The  Committee  amendment  would  therefore  raise  the  current 
maximum  income  threshold  for  the  OBRA  '86  optional  group — 
pregnant  women  and  infants  up  to  age  1— from  100  percent  of  the 
Federal  poverty  level  to  185  percent,  effective  January  1,  1988 
(whether  or  not  the  Secretary  has  issued  implementing  regula- 
tions). Thus,  States  would  be  able  to  set  the  income  threshold  at 
any  point  up  to  185  percent  of  the  Federal  poverty  level  for  a 
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family  of  the  size  involved.  The  Federal  poverty  level  is  the  level 
set  forth  in  income  guidelines  published  and  updated  annually  by 
the  Department  of  HeaJth  and  Human  Services.  States  would  not 
be  required  to  apply  any  resource  test  to  this  population.  If  a  State 
opted  to  apply  a  resource  test,  that  test  could  not  be  more  restric- 
tive than  the  SSI  resource  test  (with  respect  to  both  standards  and 
metodologies)  in  the  case  of  pregnant  women,  and  no  more  restric- 
tive than  the  AFDC  asset  test  (with  respect  to  both  standards  and 
methodologies)  in  the  case  of  infants.  As  with  the  OBRA  '86  option- 
al coverage  group,  if  a  State  elects  to  exercise  this  new  option,  it 
must  cover  all  pregnant  women  and  infants  in  the  State  meeting 
the  financial  eligibility  criteria  it  sets,  not  just  certain  subgroups. 
Similarly,  if  a  State  elects  to  exercise  this  new  option,  it  must 
extend  coverage  to  both  pregnant  women  and  infants,  not  just  to 
pregnant  women  or  just  to  infants. 

As  is  the  case  with  the  OBRA  '86  coverage  option.  States  may 
not,  in  calculating  income  eligibility,  take  into  account  medical  ex- 
penses incurred  by  the  pregnant  women  or  infants.  Those  with  in- 
comes above  185  percent  of  the  Federal  poverty  level  are  not  eligi- 
ble for  Medicaid  coverage  under  this  option,  regardless  of  their 
medical  expenses  (although  they  may,  depending  on  the  State  and 
their  particular  circumstances,  qualify  for  coverage  as  "medically 
needy Similarly,  pregnant  women  and  infants  covered  under  the 
Committee  amendment  may  not  be  required  to  "spend  down"  or  to 
pay  any  premium  or  other  form  of  cost-sharing  as  a  condition  of 
receiving  coverage.  The  current  law  bar  on  the  imposition  of  deduc- 
tibles, copayments,  or  other  forms  of  cost-sharing  on  pregnant 
women  or  children  applies  to  this  new  optional  coverage  group  as 
well. 

Under  the  Committee  amendment.  Federal  financial  participa- 
tion for  pregnant  women  under  this  new  option,  as  well  as  those 
covered  under  the  OBRA  '86  provisions,  is  limited  to  pregn£incy-re- 
lated  services,  including  prenatal,  delivery,  and  postpartum  serv- 
ices, and  to  other  conditions,  which  may  complicate  pregnancy.  The 
Committee  expects  that  the  Secretary  and  the  States  will  give  phy- 
sicians and  other  health  professionals  wide  latitude  in  determining 
what  conditions  may  complicate  pregnancy  so  that,  within  the 
scope  of  the  State  Medicaid  plan,  reimbursement  for  medically  nec- 
essary services  is  made  so  that  the  services  are  provided  and  a  suc- 
cessful pregnancy  outcome  is  achieved. 

Sec.  4102. — Allowing  accelerated  coverage  of  children  up  to  5 

Under  current  law.  States  have  the  option  of  extending  Medicaid 
coverage  to  infants  up  to  age  1  (and  pregnant  women)  with  family 
incomes  at  or  below  100  percent  of  the  Federal  poverty  income 
level,  regardless  of  whether  the  family  is  one-parent,  two-parent,  or 
two-parent  unemployed.  This  option  became  effective  on  April  1, 
1987.  Effective  October  1,  1987,  States  will  be  able  to  extend  cover- 
age to  children  in  this  income  group  up  to  age  2.  Every  year  there- 
after, until  October  1,  1990,  States  are  able  to  raise  the  age  limit 
one  additional  year,  up  to  age  5.  Children  in  this  optional  category 
needy  coverage  group  are  entitled  to  the  same  Medicaid  benefits  as 
those  offered  to  cash  assistance  recipients.  Enacted  in  the  Omnibus 
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Budget  Reconciliation  Act  of  1986,  P.L.  99-509,  this  optional  cover- 
age is  referred  to  as  the  ''OBRA  '86"  children. 

Just  as  early  and  continuous  prenatal  and  maternity  care  is  criti- 
cal to  the  birth  of  a  healthy  infant,  early  and  continuous  pediatric 
care  is  essential  to  the  growth  and  development  of  a  healthy  child. 
Pediatric  services,  which  include  the  comprehensive  screening,  di- 
agnostic, immunization,  and  treatment  services  offered  through 
Medicaid's  Early  and  Periodic  Screening,  Diagnosis,  and  Treatment 
(EPSDT)  benefit,  permit  the  early  detection  and  treatment  of  condi- 
tions and  impairments  that  might  otherwise  leave  a  child  perma- 
nently disabled.  In  addition,  the  availability  of  Medicaid  coverage 
enables  low-income  parents  to  seek  out  care  promptly  in  the  event 
that  their  young  children  do  develop  acute  and  chronic  health 
problems.  Medicaid  coverage  is  particularly  important  to  this  pov- 
erty population  because  so  few  of  these  children  are  covered  under 
private  health  insurance  policies;  according  to  a  1986  Urban  Insti- 
tute study,  about  one  third  of  all  children  in  families  with  incomes 
below  the  Federal  poverty  line  are  uninsured. 

Under  the  current  schedule  for  phasing  in  coverage,  it  will  take 
States  over  three  years  to  extend  Medicaid  to  all  children  under 
age  5  with  incomes  at  or  below  the  Federal  poverty  line.  This 
phase-in  schedule  does  not  allow  those  States  that  want  to  do  so 
the  opportunity  to  extend  Medicaid  coverage  more  rapidly  to  poor 
children  whose  unmet  health  needs  are  pressing.  The  Committee 
amendment  therefore  allows  States,  effective  January  1,  1988,  to 
extend  Medicaid  coverage  to  children  with  incomes  at  or  below  the 
Federal  poverty  line  born  after  September  30,  1983,  who  are  at 
least  1  year  old  but  have  not  reached  age  5.  (As  discussed  in  con- 
nection with  section  4101,  current  law,  and  the  Committee  amend- 
ment, provides  a  separate  but  related  covergige  option  for  infants 
up  to  age  1  and  pregnant  women).  States  could,  at  their  election, 
also  limit  coverage  to  children  in  this  optional  group  up  to  age  2, 
up  to  age  3,  or  up  to  age  4;  however,  the  use  of  other  coverage  sub- 
groups, whether  age-related  or  not,  would  not  be  permitted.  The 
amendment  is  effective  whether  or  not  the  Department  issues  im- 
plementing regulations. 

Sec.  4103. — Coverage  of  children  up  to  age  8 

Under  current  law.  States,  are  required  to  extend  Medicaid  cov- 
erage to  all  children  bom  after  September  30,  1983,  (or  such  earlier 
date  as  the  State  may  establish),  up  to  age  5,  who  meet  the  income 
and  resource  standards  established  by  the  State  for  its  AFDC  pro- 
gram. Because  these  requirements  were  imposed  in  the  Deficit  Re- 
duction Act  of  1984,  P.L.  98-369,  these  mandatory  coverage  groups 
are  referred  to  as  the  "DEFRA  '84"  pregnant  women  or  children. 

As  of  October  1,  1988,  as  these  DEFRA  '84  children  begin  to 
reach  5,  they  will  lose  their  Medicaid  eligibility,  unless  they  can 
qualify  on  some  other  basis  under  their  State's  Medicaid  plan.  The 
Committee  is  informed  that,  as  of  August,  1987,  17  States  had  not 
elected  current  law  option  to  cover  all  children  under  age  18  meet- 
ing State  AFDC  income  and  resources  standards  (Alabama,  Colora- 
do, Hawaii,  Idaho,  Indiana,  Kentucky,  Louisiana,  Nevada,  New 
Hampshire,  New  Mexico,  North  Dakota,  South  Dakota,  Virginia, 
Washington,  West  Virginia,  Wisconsin,  Wyoming).  In  these  States, 
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the  only  way  these  5-year-olds  will  be  able  to  continue  their  Medic- 
aid coverage  is  to  qualify  for  AFDC  (and  therefore  automaticadly 
receive  Medicaid),  or,  in  those  States  which  offer  "medically  needy 
coverage,  to  qualify  for  Medicaid  by  incurring  high  medical  ex- 
penses. In  either  case,  the  child  would  have  to  be  in  a  family  that 
was  categorically-related  to  AFDC — i.e.,  one-parent,  or,  in  some 
States,  two-parent  unemployed. 

The  Committee  does  not  wish  to  see  these  DEFRA  '84  children 
lose  basic  health  care  coverage  simply  because  they  turn  5  and 
they  were  in  two-parent  families  that  do  not  fit  the  AFDC  categori- 
cal requirement.  Since  AFDC  income  standeu-ds  averaged  about  49 
percent  of  the  Federal  poverty  level  for  a  family  of  3  in  January  of 
this  year,  these  children  are  the  poorest  of  the  poor.  They  are  at 
high  risk  of  being  uninsured  unless  Medicaid  coverage  continues. 
The  Committee  amendment  therefore  requires  that  States  extend 
coverage  for  children  who  meet  State  AFIXJ  income  and  resources 
standards  and  who  are  bom  after  September  30,  1983,  up  to  age  8. 
This  extended  coverage  is  phased  in.  This,  as  of  October  1,  1988, 
the  States  would  be  required  to  cover  these  "qualified  children"  up 
to  age  6;  as  of  October  1,  1989,  up  to  age  7;  and  as  of  October  1, 
1990,  up  to  age  8.  These  requirements  take  effect  whether  or  not 
the  Department  issues  implementing  regulations. 

Under  current  law.  States  also  have  the  option  of  extending  Med- 
icaid coverage  to  infants  and  young  children  up  to  5  with  incomes 
or  resources  above  the  State  AFDC  standards  but  with  incomes  at 
or  below  100  percent  of  the  Federal  poverty  level.  These  are  re- 
ferred to  as  the  "OBRA  '86"  children,  because  the  coverage  option 
was  enacted  in  the  Omnibus  Budget  Reconciliation  Act  of  1986, 
P.L.  99-509.  Section  4102  of  the  Committee  amendment  would 
enable  States  to  accelerate  coverage  of  this  optional  group  by  cov- 
ering older  children  as  of  an  earlier  date.  This  section  of  the  Com- 
mittee amendment  would  allow  the  States  to  extend  coverage  to 
these  OBRA  '86  children  up  to  age  8,  phasing  in  this  coverage  one 
year  at  a  time.  Thus,  effective  October  1,  1988,  States  could  cover 
all  children  with  incomes  at  or  below  100  percent  of  the  Federal 
poverty  level  born  after  September  30,  1983,  up  to  age  6.  As  of  Oc- 
tober 1,  1989,  States  could  cover  this  class  of  children  up  to  age  7, 
and  as  of  October  1,  1990,  States  could  cover  these  children  up  to 
age  8. 

The  combined  effect  of  sections  4102  and  4103  of  the  Committee 
amendment  is  to  make  the  mandatory  DEFRA  '84  and  optional 
OBRA  '86  child  coverage  groups  synchronous,  and  to  raise  the  age 
cut-off  for  both  groups  from  5  to  8  years  of  age.  Thus,  a  State 
would,  effective  October  1,  1988,  have  to  extend  Medicaid  coverage 
to  all  children  bom  after  September  30,  1983,  up  to  age  5,  with 
family  incomes  and  resources  at  or  below  its  AFIK!  standards.  It 
could  also  extend  coverage  to  all  children  in  the  same  age  cohort 
(as  well  as  pregnant  women)  with  family  incomes  above  its  AFDC 
standard  but  no  higher  than  100  percent  of  the  Federal  poverty 
level.  Finally,  the  State  could,  as  of  January  1,  1988,  also  choose  to 
cover  pregnant  women  and  infants  up  to  age  1  with  incomes  up  to 
185  percent  of  the  Federal  poverty  level.  The  State  could  not,  how- 
ever, use  Federal  Medicaid  matching  funds  to  cover  children  age  1 
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or  above  with  family  incomes  above  185  percent  of  the  Federal  pov- 
erty level. 

Sec,  4104. — Demonstration  projects  to  improve  access  to  needed  phy- 
sician services  by  pregnant  women  and  children 

Under  section  1155  of  the  Social  Security  Act,  the  Secretary  has 
the  authority  to  waive  compliance  with  certain  requirements  of  the 
Medicaid  program  to  enable  States  to  carry  out  demonstration 
projects  that,  in  the  Secretary's  judgment,  are  likely  to  assist  in 
promoting  the  objectives  of  Medicaid.  The  Secretary  is  also  author- 
ized to  make  Federal  matching  payments  to  States  for  the  costs  of 
these  demonstrations.  There  are  no  Medicaid  demonstrations  oper- 
ating under  this  authority  which  are  designed  primarily  to  test 
ways  of  improving  access  to  needed  physician  services  by  pregnant 
women  and  children. 

The  Committee  believes  that  one  of  the  highest  priorities  of  the 
Medicaid  program  is  the  financing  of  pregnancy-related  and  pediat- 
ric services  to  low-income  women  and  children  so  as  to  increase 
access  to  needed  care  and  thereby  reduce  infant  mortality  and 
childhood  morbidity.  Over  the  past  several  years,  and  again  in  this 
amendment,  the  Committee  has  recommenc  ied  expansion  of  Medic- 
aid eligibility  for  low-income  women  and  young  children.  The  Com- 
mittee recognizes,  however,  that  Medicaid  eligibility,  in  and  of 
itself,  does  not  guarantee  access  to  needed  services.  Providers  are 
not  required  to  accept  Medicaid  patients,  and  unfortunately  it  ap- 
pears that  many  of  them  do  not,  creating  severe  access  barriers  for 
low-income  pregn£Lnt  women  and  children  in  many  communities. 

Data  supplied  by  the  Office  of  Technology  Assessment  (OTA)  in- 
dicate that  obstetrician-gynecologists  (ob-gyn's)  are  the  least  likely 
of  all  primary  care  physicians  to  accept  Medicaid  patients.  Accord- 
ing to  research  identified  for  the  Committee  by  the  American  Col- 
lege of  Obstetricians  and  G3niecologists,  60  percent  of  ob-gyn's  par- 
ticipated in  Medicaid  in  1976  and  64  percent  in  1978,  with  unpub- 
lished data  from  1984  reportedly  showing  an  increase  in  these 
rates.  However,  a  1985  study  reported  a  participation  rate  for  ob- 
gyn's  of  only  46  percent.  These  studies  show  significant  regional 
variation  in  participation  rates,  with  participation  higher  in  rural 
than  in  urban  areas.  These  studies  are  also  subject  to  numerous 
questions  because  they  rely  on  self-reported  data,  results  differ 
among  surveys,  and  detail  on  the  level  of  participation  is  more  lim- 
ited than  in  the  surveys  of  pediatrician  participation.  Finally,  these 
studies  may  overstate  the  current  rate  of  ob-gyn  participation,  be- 
cause they  do  not  reflect  the  impact  of  recent  malpractice  insur- 
ance cost  increases  and  the  inadequacy  of  Medicsdd  pa3mient  levels 
in  many  States. 

The  problem  of  low  ob-gjni  participation  rates  is  limited  not  just 
to  private  office-based  physicians,  but  to  publicly  funded  health 
clinics  as  well.  In  recent  years,  rapidly  rising  malpractice  insur- 
ance premiums  have  forcea  some  clinics  which  accept  Medicaid  pa- 
tients to  curtail  obstetrical  care.  The  Committee  is  informed  that 
one  community  health  center  in  Alaska,  which  performed  300  de- 
liveries in  1985  and  was  expect  to  perform  500  deliveries  in  1986, 
had  to  limit  itself  to  150  deliveries  in  1986  and  drop  4  of  its  6  ob- 
gyns.  The  reason:  malpractice  premiums  for  6  ob-g>^  would  have 
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been  between  $200,000  and  $400,000,  and  these  costs  could  not  be 
recouped  through  Medicaid  reimbursement. 

A  recent  GAO  report, "Prenatal  Care:  Medicaid  Recipients  and 
Uninsured  Women  Obtain  Insufficient  Care"  (September,  1987), 
found  that  Medicaid  reimbursement  rates  are  generally  lower  than 
fees  charged  by  private  physicians  for  obstetrical  care.  Among  the 
8  States  studied  by  the  GAO,  the  average  Medicaid  pajrment  for 
total  obstetrical  care,  including  prenatal,  delivery,  and  postpartum, 
was  on  $473  in  1986.  Pajnnent  levels  ranged  from  $255  in  West  Vir- 
ginia to  $1,027  in  Massachusetts.  Officials  from  these  States,  most 
of  which  had  recently  increased  reimbursement  rates,  told  GAO 
that  "their  rates  were  still  much  lower  than  private  insurers  and, 
although  most  physicians  were  enrolled  in  the  Medicaid  program, 
many  were  still  unwilling  to  accept  Medicaid  recipients  because  of 
low  reimbursement.*' 

Payment  levels  are  not  the  only  factors  affecting  ob-gyn  partici- 
pation. Other  factors  include:  pajonent  delays;  administrative  bur- 
dens in  filing  and  collecting  claims;  slow  eligibility  determination 
procedures  which  leave  low-income  women  uncovered  by  Medicaid 
until  their  care  is  nearly  completed;  and  limited  benefit  coverage 
which  precludes  physicians  from  providing,  or  arranging  for,  neces- 
sary procedures  and  treatments  such  as  ultrasound  imaging  or 
Rho-gam  injections. 

While  pediatricians  are  more  likely  than  physicians  of  other  spe- 
cialities to  participate  in  Medicaid,  data  supplied  by  the  American 
Academy  of  Pediatrics  indicates  that  some  18  percent  of  pediatri- 
cians do  not  participate  at  all  and  another  35  percent  limit  their 
practice.  In  other  words,  about  half  of  all  pediatricians  do  not  fully 
participate  in  Mediciad.  Moreover,  between  1978  and  1983,  the  rate 
of  pediatrician  participation  declined.  In  1978,  26  percent  pediatri- 
cians in  a  13-state  sample  limited  their  Medicaid  participation, 
while  in  1983  that  figure  rose  to  35  percent.  A  significant  portion  of 
the  participating  peofiatricians  placed  limits  on  the  nimiber  of  Med- 
icaid-eligible  children  they  would  treat. 

The  failure  of  many  ob-gyns  and  pediatricians  to  participate  in 
Medicaid  may  mean  that  low-income  women  and  children  do  not 
have  access  to  mainstream  medical  services,  and  in  some  cases  do 
not  have  access  to  services  at  all.  Children  and  pregnant  women 
are  increasingly  forced  to  seek  care  in  more  expensive  and  less  ap- 
propriate settings  such  as  hosptial  outpatient  departments  and 
emergency  rooms.  They  are  also  dela3dng  prenatal  and  primary 
care  services,  or  in  some  cases  foregoing  this  needed  care  altogeth- 
er. In  the  long-run,  the  lack  of  physician  participation  in  Medicaid 
prevents  poor  families  from  establishing  an  ongoing  provider-pa- 
tient relationship  that  promotes  timely  and  appropriate  use  of 
care. 

The  Committee  is  deeply  concerned  about  these  trends  and  seeks 
to  learn  what  changes  in  current  policy  will  improve  access  by 
Medicaid-eligible  women  and  children  to  needed  ob-gyn  and  pedia- 
trician care.  The  Committee  amendment  would  therefore  direct  the 
Secretary  to  implement  demonstration  projects  to  improve  the 
access  of  Medicaid-eligible  pregnant  women  and  children  to  obste- 
tricians and  pediatricians  in  order  to  reduce  infant  mortality  and 
early  childh(X)d  morbidity.  The  domonstrations  would  have  to  in- 
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corporate  innovative  approaches  to  increasing  the  participation  of 
obstetricians  and  pediatricians  in  Medicaid.  To  encourage  the 
States  to  participate  in  these  demonstrations,  the  Cbmmittee 
amendment  provides  that  any  additional  costs  incurred  by  the 
States  under  such  a  demonstration  will  be  matched  by  the  Federal 
government  at  25  percentage  points  above  the  State's  regular 
matching  rate  for  services,  up  to  a  limit  of  90  percent.  The  Federal 
matching  payments  in  connection  with  these  demonstration 
projects  could  not  exceed  $50  million  in  FY  1988.  The  Committee 
recognizes  that  many  of  these  projects  will  not  get  underway  until 
late  FY  1988  or  even  FY  1989,  and  the  amendment  therefore  pro- 
vides that  any  amounts  obligated  under  this  authority  will  be 
available  until  expended. 

Each  demonstration  project  approved  under  this  authority  would 
have  to  have  three  components:  a  comprehensive  assessment  of 
current  state  policies  and  rates  of  physician  participation  in  Medic- 
aid; the  actual  demonstration  of  an  innovative  approach  to  increas- 
ing physician  participation;  and,  a  prospectively  designed  compre- 
hensive evaluation  of  the  demonstration.  The  Committee  expects 
that  such  evaluations  will,  to  the  meutimum  degree  practicable,  be 
conducted  by  project  members  who  are  appropriately  trained  in 
evaluation  methodologies  and  who  are  not  directly  involved  in  de- 
livering patient  care  in  the  demonstration.  Further,  the  Committee 
expects  that  the  results  of  each  demonstration  project  will  be  re- 
ported promptly  to  the  appropriate  Committees  of  the  Congress 
and  that  HCFA  will  place  no  restraints  on  publication  of  the  rsults 
of  the  demonstrations.  The  Committee  amendment  also  directs  the 
Secretary  to  report  to  Congress  no  later  than  March  1,  1991,  on  all 
the  projects  funded  under  this  authority  and  on  how  the  results 
may  be  used  to  lower  infant  mortality  through  improving  the 
access  of  low-income  pregnant  women  and  children  to  needed  phy- 
sician services. 

The  demonstrations  approved  under  this  authority  should  build 
upon  the  knowledge  already  gained  from  health  services  research 
on  physician  participation.  Fees  are  known  to  be  very  important. 
As  demonstrated  by  the  recent  GAO  report  on  prenatal  care,  Med- 
icaid payments  to  physicians  vary  widely  by  State  but  consistently 
are  well  below  market  rates.  A  recent  HCFA  demonstration  project 
in  Suffolk  County,  New  York,  found  that  when  fees  paid  to  pri- 
mary care  physicians  were  doubled  (comparable  to  market  rates), 
physician  participation  markedly  improved.  Physician  participation 
is  also  known  to  be  associated  with  factors  such  as  the  overall  gen- 
erosity of  state  Medicaid  eligibility  and  benefit  policies,  the  size  of 
the  population  eligible  for  Medicaid,  and  the  administrative  com- 
plexity of  the  program.  Liability  exposure  for  patients  whose  pay- 
ment rates  may  not  even  cover  the  costs  of  medical  malpractice  in- 
surance is  a  major  problem  reported  by  ob-gyns. 

Demonstrations  should  incorporate  these  findings  and  develop 
further  innovations  as  well.  The  Committee  amendment  identifies 
five  general  approaches  to  be  explored. 

First,  with  regard  to  improving  compensation.  States  could  in- 
crease pa3rment  rates,  expedite  payment,  increase  payment  rates 
progressively  as  the  Medicaid  caseload  increases,  or  establish  global 
fees  for  maternity  and  pediatric  services  using  guaranteed  periodic 
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pajmients.  The  Committee  is  interested  in  learning  what  fee  ar- 
rangements will  attract  office-based  practitioners  to  the  program. 

Second,  with  regard  to  malpractice  liability,  States  could  assist 
participating  ob-gyns  or  pediatricians  in  obtaining  insurance,  help 
them  to  pay  for  it,  or  offer  to  assume  or  share  the  risk  of  such  lia- 
bilty  themselves  with  regard  to  Medicaid  patients. 

Third,  with  regard  to  administrative  burdens,  States  could 
streamline  claims  pajnnent  procedures  for  ob-gyn  and  pediatric 
services,  institute  computer  billing  and  payment  for  these  services, 
or  eliminate  requirements  of  prior  authorization  for  treatment. 

Fourth,  with  regard  to  eligibility.  States  could  expedite  eligibility 
determinations  for  patients  of  these  practitioners,  or  could  guaran- 
tee eligibility  for  a  limited  period  of  time  for  pregnant  women  or 
children  under  the  care  of  these  practitioners.  Since  roughly  half  of 
the  children  enrolled  in  Medicaid  are  covered  for  only  a  portion  of 
the  year,  the  Committee  is  particularly  interestea  in  learning 
whether  the  guarantee  of  Medicaid  eligibility  for  one  year  for  in- 
fants or  children  increases  the  willingness  of  pediatricians  to  treat 
these  patients. 

Finally,  States  could  cover  medical  services  that  meet  the  needs 
of  high-risk  pregnant  women  and  infants  but  that  are  not  covered 
under  the  State  s  plan  or  that  are  greater  in  amount,  duration,  or 
scope  than  those  covered  under  the  State's  plan. 

There  may  be  other  innovative  approaches  to  increasing  ob-gyn 
and  pediatrician  participation  in  the  program,  and  the  Secretary 
should  not  hesitate  to  allow  a  State  to  test  them,  so  long  as  the 
project  is  consistent  with  the  requirements  of  this  section. 

The  Committee  wishes  to  emphasize  that  the  enhanced  Federal 
matching  payment  rates  would  apply  to  the  additional  costs  of 
Medicaid  services  associated  with  these  demonstrations.  For  exam- 
ple, assume  a  State  proposes  to  increase  pa)rment  rates  for  pediat- 
ric office  visits  in  one  country  from  $10  to  $20  per  visit  for  a  period 
of  1  year.  Assume  further  that,  for  the  most  recent  year  for  which 
there  are  data,  in  that  county  5  pediatricians  accounted  for  a  total 
of  500  visits  at  $10  per  visit,  resulting  in  a  total  expenditure  of 
$5000.  Assume  that,  during  the  demonstration  period,  5  more  pedi- 
atricians decide  to  participate,  and  the  original  5  decide  to  see 
more  Medicaid  patients,  resulting  in  a  total  of  1000  visits  at  $20 
per  visit,  for  a  total  expenditure  of  $20,000.  For  purposes  of  apply- 
ing the  enhanced  Federal  matching  rate,  the  additional  cost  of  the 
demonstration  would  be  $15,000.  State  administrative  costs  in  con- 
nection with  these  projects  would  be  matched  at  the  regular  rates. 

To  the  extent  necessary  to  implement  these  demonstrations,  the 
Secretary  would  be  authorized  to  waive  any  of  the  Medicaid  re- 
quirements except  those  relating  to  freedom  of  choice  of  provider 
and  to  beneficiary  cost-sharing.  The  Secretary  would  not  be  author- 
ized to  grant  a  waiver  that  limits  eligibility  for  coverage,  reduces 
the  amount,  duration,  or  scope  of  covered  services,  limits  access  to 
care,  or  lowers  the  quality  of  care  available  to  Medicaid  benefici- 
aries. The  purpose  of  these  demonstrations  is  to  enhance,  not 
impair,  access  to  services  by  low-income  pregnant  women  and  chil- 
dren. As  under  current  law,  the  Secretary  could  allow  States  to 
limit  beneficiary  freedom  of  choice  in  connection  with  these  demon- 
strations to  implement  a  primary  care  case-management  system  or 
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a  specialty  physician  services  arrangement  so  long  as  access  to 
such  services  is  not  substantially  impaired. 

The  Committee  is  informed  that  the  State  of  New  York  has  en- 
acted legislation  to  implement  a  Prenatal/Maternity/Newbom 
Care  Pilot  Program  targetted  at  low-income  pregnant  women  and 
their  infants  within  incomes  at  or  below  185  percent  of  the  Federal 
poverty  level,  in  areas  with  high  infant  mortality  and  low  birth- 
weight  rates.  Among  the  innovations  in  this  pilot  progrsim  will  be 
enhanced  reimbursement  to  encourage  provider  participation.  The 
State  intends  to  apply  for  Medicaid  waivers  to  implement  this  pro- 
gram, and  the  Committee  urges  the  Secretary  to  give  prompt  and 
careful  consideration  to  the  State's  request  to  the  extent  that  they 
would  increase  access  by  high-risk  pregnant  women  and  their  in- 
fants to  qualify  prenatal,  maternity,  and  newborn  care. 

Sec,  il05. — Miscellaneous  provisions  relating  to  services  for  preg- 
nant women  and  children 

Under  current  law,  women  who,  while  pregnant,  have  received 
Medicaid  coverage  continue  to  be  eligible  for  Medicaid  for  all  preg- 
nancy-related and  post-partum  services  covered  under  the  State  s 
plan  until  the  end  of  the  60-day  period  beginning  on  the  last  day  of 
their  pregnancy.  Usually,  this  60-day  period  does  not  end  on  the 
last  day  of  a  month;  however,  in  some  States,  the  Medicaid  pro- 
gram does  not  discontinue  eligibility  at  any  time  other  than  the 
end  of  a  month.  The  Committee  amendment  therefore  provides 
that  these  women  will,  for  Federal  matching  pajonent  and  quality 
control  purposes,  continue  to  be  eligible  through  the  end  of  the 
month  in  which  the  60-day  period  (beginning  on  the  last  day  of  the 
pregnancy)  ends. 

Under  current  law.  States  are  required,  for  purposes  of  determin- 
ing eligibility  for  "OBRA  '86"  pregnant  women,  infants,  and  chil- 
dren, to  determine  family  income  in  accordance  with  AFDC  meth- 
odology, to  the  extent  that  this  methodology  is  not  inconsistent 
with  Medicaid  requirements.  Under  AFDC,  income  of  a  stepparent 
living  in  the  same  home  is  included  in  determining  the  eligibility 
of  the  stepchild;  income  of  the  grandparent(s)  is  included  in  deter- 
mining the  income  of  a  minor  living  with  her  child  in  her 
parents)'  home;  and  income  of  any  brothers  or  sisters  living  in  the 
same  home  with  a  minor  child  is  included  in  determining  the 
income  of  that  child.  These  AFDC  policies  are  referred  to  as  step- 
parent, grandparent,  and  sibling  "deeming,"  respectively,  because 
the  income  of  these  family  members  is  conclusively  presumed  to  be 
available  to  the  child  (ana,  in  the  case  of  minor  parents,  her  child). 
These  AFDC  stepparent,  grandparent,  and  sibling  deeming  rules  do 
not  apply,  and  have  never  applied,  to  determinations  of  eligibility 
for  Medicaid,  however.  Medicaid  law  and  regulation  have  long  lim- 
ited "deeming,"  or  the  attribution  of  financial  responsibility  of 
other  family  members,  to  two  specific  circumstances:  spouses  are 
responsible  to  their  spouses,  and  parents  are  responsible  to  their 
minor  children.  HCFA  has  attempted  to  require  the  States  to  apply 
the  AFDC  stepparent,  grandparent,  and  sibling  deeming  rules  in 
determining  eligibility  for  Medicaid,  evidently  for  the  purpose  of 
denying  needed  health  coverage  to  low-income  women  and  chil- 
dren. The  two  Federal  Circuit  Courts  of  Appeals  and  the  8  Federal 
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District  Courts  that  have  ruled  on  this  issue  to  date  have  all  con- 
cluded, quite  correctly,  that  HCFA  is  in  error.  The  Committee 
amendment  clarifies  that,  as  in  the  case  of  categorically  needy  and 
medically  needy  women  and  children.  States  must  not,  in  determin- 
ing family  income  with  respect  to  the  optional  categorically  needy 
"OBRA  '86"  pregnant  women,  infants,  and  children,  use  AFDC 
methodologies  (such  as  stepparent,  grandparent,  or  sibling  deem- 
ing) that  are  inconsistent  with  the  deeming  policies  specific  to  Med- 
icaid. 

Under  current  law,  if  a  State  elects  to  extend  Medicaid  coverage 
to  OBRA  '86  pregnant  women  and  infants  and  children,  the  State 
may  not  reduce  its  AFDC  pajrment  levels  below  those  in  effect  on 
April  17,  1986.  The  Committee  amendment  adjusts  this  reference 
date  for  AFDC  payment  levels  to  July  1,  1987. 

Under  current  law,  individuals  may  choose  to  apply  for  Medicaid 
benefits  under  whatever  eligibility  category  they  choose.  It  has 
come  to  the  Committee's  attention  that  HCFA  has  orally  instructed 
States  in  Region  IV  that  pregnant  women  cannot  establish  their 
eligibility  for  benefits  under  the  OBRA  '86  coverage  option  until 
they  have  applied  for,  and  been  found  ineligible  for,  both  AFDC 
and  Medicaid  benefits.  This  instruction  has  no  basis  in  the  Medic- 
aid statute  or  regulations  and  undermines  a  central  purpose  of  the 
OBRA  '86  coverage  option:  to  make  prenatal  and  other  pregnancy- 
related  services  available  to  low-income  pregnant  women  as  early 
as  possible  in  the  pregnancy,  so  as  to  maximize  the  chances  of  a 
healthy  pregnancy  outcome.  The  Committee  amendment  clarifies 
that  no  State  may  provide  that  pregnant  women  or  infants  or  chil- 
dren apply  for  AFDC  benefits  as  a  condition  of  applying  for,  or  re- 
ceiving, coverage  under  the  OBRA  '86  coverage  option.  The  Com- 
mittee expects  that  HCFA  will  immediately  cease  instructing 
States  to  the  contrary,  and,  until  it  does  so,  that  the  States  will 
ignore  HCFA  and  proceed  with  implementation  of  their  optional 
coverage. 

The  Committee  is  informed  that  HCFA  is  advising  States  that,  in 
processing  applications  by  pregnant  women  for  Medicaid  coverage 
under  the  OBRA  '86  option,  the  States  must  require  these  women 
to  fill  out  the  AFDC  application  form.  The  effect  of  this  require- 
ment is  to  impose  a  substantial  additional  administrative  burden 
on  both  the  States  and  pregnant  women  applying  for  benefits  and 
to  delay  the  establishment  of  entitlement  for  coverage  and  receipt 
of  needed  prenatal  care.  Moreover,  both  the  additional  burden  and 
the  resulting  delay  are  completely  unnecessary.  As  noted  above, 
there  is  no  statutory  requirement  that  pregnant  women  seeking 
Medicaid  coverage  under  the  OBRA  '86  option  first  apply  for  AFDC 
benefits.  The  Committee  is  concerned  with  reducing  low  birth- 
weight  births  and  infant  mortality,  and  it  believes  that  expeditious 
eligibility  determinations  are  critical  to  those  goals.  In  the  view  of 
the  Committee,  HCFA  should  encourage  States  to  use  abbreviated 
application  forms  in  determining  eligibility  of  pregnant  women,  in- 
fants, and  children  under  the  OBRA  '86  coverage  option.  The  fol- 
lowing items  of  information  would  enable  States  to  make  an  accu- 
rate determination  of  eligibility  for  this  optional  Medicaid  cover- 
age: name,  residence.  Social  Security  number  or  evidence  of  lawful 
resident  alien  status,  verification  of  pregnancy  (where  applicable), 
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age,  household  size,  family  income  (consistent  with  Medicaid,  not 
AFIKJ,  deeming  rules),  resources  (if  the  State  imposes  a  resource 
test),  and  any  third  party  liability  for  the  woman's  pregnancy-relate 
ed  medical  expenses.  (Collecting  only  this  information  would  re- 
quire a  far  shorter  and  simpler  form  than  that  used  for  AFDC  pur- 
poses, and  should  enable  States  to  process  applications  in  a  far 
more  timely  fashion. 

Subpart  A.— -Improvements  for  nursing  hom£  residents 

In  fiscal  year  1986,  the  Federal  government  spent  an  estimated 
$6.83  billion,  or  more  than  one-quarter  of  the  total  Federal  Medic- 
aid budget,  buying  services  on  behalf  of  roughly  1.4  million  elderly 
and  disabled  Medicaid  residents  in  about  15,000  nursing  homes. 
The  Congressional  Budget  Office  projects  that,  if  the  proportion  of 
nursing  home  expenditures  as  a  percent  of  total  Medicaid  spending 
remains  constant,  this  $6.83  billion  will  increase  to  roughly  $11.6 
billion  by  1992.  The  (Committee  had  been  deeply  troubled  by  per- 
sistent reports  that,  despite  this  massive  commitment  of  Federal 
resources,  many  nursing  homes  receiving  Medicaid  funds  are  pro- 
viding poor  quality  care  to  elderly  and  disabled  Medicaid  benefici- 
aries. 

On  May  12,  1987,  the  Subcommittee  on  Health  and  Environment 
heard  the  following  testimony  from  Mrs.  Mary  Fitzpatrick,  an  un- 
derwriting assistant  at  a  large  insurance  companv,  regarding  the 
death  of  her  75-year-old  mother,  a  Medicaid  resident,  at  the  Bel- 
mont Health  Care  CJenter  in  Nashville,  Tennessee: 

My  mother  had  been  in  the  facilitv  for  two  days  when 
the  first  problems  appeared.  I  visited  her  and  found  that 
she  was  seated  in  her  own  wastes  in  a  wheelchair.  I  went 
to  ask  for  an  aide's  help  in  changing  her,  but  the  aide  on 
the  floor  said  she  was  too  busy.  I  then  went  to  the  chapel, 
where  I  had  found  the  staff  usually  congregated  to  sit 
around  and  talk.  The  staff,  who  were  sitting  there  chatting 
with  each  other,  said  they  were  too  busy.  A  couple  of  other 
patients  said  my  mother  had  not  been  moved  after  she  had 
had  the  bowel  movement  and  had  been  sitting  in  her  own 
wastes  for  at  least  an  hour  and  a  half.  I  then  went  back 
and  changed  Mother's  clothing  and  cleaned  her  up  myself. 

Problems  immediately  showed  up  with  the  food.  When 
my  mother  first  went  into  the  facility  she  weighed  about 
180  pounds.  By  Christmas  she  was  down  to  120.  Not  only 
was  the  food  unpalatable,  but  efforts  were  not  made  to 
feed  her.  She  would  eat  for  her  children,  and  retained  a 
good  appetite.  She  became  unable  to  feed  herself  and  there 
were  inadequate  staff  to  take  the  time  to  sit  and  feed  her. 
The  facilitv  refused  to  change  her  diet  to  include  more  of 
the  foods  that  she  willingly  ate  for  us. 

My  daily  routine  quickly  became  one  of  cleaning  up  my 
mother's  wastes,  bathing  her  and  changing  her  linens  as 
soon  as  I  arrived  each  afternoon.  Not  only  would  the  facili- 
ty not  provide  such  basic  care,  but  I  had  to  fight  for  sup- 
plies to  be  able  to  provide  that  care  myself  I  came  in  the 
Wednesday  before  Thanksgiving  and  was  unable  to  find 
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any  clean  linens  for  mother,  who  had  been  lying  in  her 
wastes  for  some  time.  I  was  told  by  the  staff  that  there 
was  a  new  policy  that  allowed  each  patient  only  two  sets 
of  linens.  I  demanded  to  speak  personally  to  the  facility's 
owner.  He  confirmed  that  that  was  the  policy  and  justified 
it  on  the  basis  that  he  was  not  makmg  enough  money 
from  Medicaid.  I  became  Euigry  and  raised  so  much  sand 
that  he  finally  relented  and  allowed  me  to  have  fresh 
linens  for  Mother  that  afternoon.  However,  there  was 
always  a  shortage  of  clean  linens  and  other  supplies.  Keep- 
ing Mother  clean,  even  when  the  family  was  providing  the 
labor,  was  a  constant  battle.  Of  course,  most  of  the  other 
patients  in  the  210-bed  facility  lacked  the  family  support 
that  my  mother  had,  and  they  simply  lay  in  their  own 
wastes  indefinitely. 

The  first  bedsores  appeared  after  my  mother  had  been 
at  Belmont  for  about  six  weeks.  The  first  couple  of  sores 
showed  up  on  her  back  close  to  her  tailbone.  Neither  of 
the  sores  ever  went  away.  By  the  time  of  her  death  eight 
months  later,  one  of  the  original  sores  measured  about 
three  inches  across  and  a  half  inch  deep. 

New  sores  continually  developed,  and  the  ones  that  she 
had  got  worse.  It  got  to  the  point  where  there  was  no  way 
that  she  could  lie  that  she  would  not  be  l5dng  on  a  bedsore. 
The  staff  simply  never  complied  with  the  instructions 
about  turning  her  regularly,  and  she  was  physically 
unable  to  turn  herself.  The  family  would  of  course  turn 
her  while  we  were  there,  but  she  was  supposed  to  have 
been  turned  every  two  hours.  One  of  her  worst  sores  was 
on  an  ankle  that  had  been  badly  injured  when  a  staff 
member  had  lowered  a  bed  rail  on  it.  When  the  family 
came  in  the  day  the  injury  occurred  and  found  what  had 
happened,  I  asked  three  separate  members  of  the  nursing 
staff  to  write  up  the  incident,  but  it  never  found  its  way 
into  Mother's  medical  chart. 

As  with  the  constant  battles  over  obtaining  linen,  the 
family  faced  a  constant  struggle  keeping  Mother  stocked 
with  needed  medical  supplies.  We  brought  from  home  a 
couple  of  sheepskins,  and  they  disappeared  the  second  day 
Mother  was  at  Belmont.  Next  to  go  were  a  necklace  given 
to  her  by  my  brother,  and  then  her  earrings.  Most  of  her 
Christmas  presents  had  disappeared  within  the  first  week 
after  the  holidays.  The  family  was  constantly  having  to 
supply  new  gowns  to  replace  the  ones  that  disappeared.  In 
order  to  pad  the  growing  number  of  bedsores  and  chafed 
places  all  over  my  mother's  body,  the  family  kept  bringing 
pillows,  but  they  too  would  disappear. 

Not  only  would  the  staff  not  turn  my  mother  as  re- 
quired, or  bathe  her  bedsores  and  keep  them  free  from 
waste,  but  the  family  had  to  dress  the  sores  themselves. 
Because  there  was  so  little  staff,  two  sympathetic  nurses 
taught  me  how  to  clean  the  bedsores  and  gave  me  the 
name  of  a  medical  supply  company  where  I  could  get  spe- 
cial dressings.  I  bought  and  used  these  dressings  on  a  regu- 
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lar  basis.  The  nursing  home  administration  kept  offering 
the  alibi  that  they  couldn^t  find  out  whether  the  pharmacy 
carried  these  dressings.  I  was  later  told  by  the  pharmacists 
that  such  dressings  were  routinely  supplied  to  Belmont's 
skilled  nursing  wards,  but  that  the  administration  was  un- 
willing to  spend  the  money  for  dressings  for  the  intermedi- 
ate level  patients. 

In  late  February  of  1984,  I  came  to  the  facility  and 
found  my  mother  in  what  was  apparently  a  state  of  shock. 
There  was  never  any  explanation  for  what  had  happened, 
but  one  of  her  legs  was  almost  entirely  black  and  blue 
from  the  knee  down.  We  were  told  that  Mother  would 
probably  not  survive  the  night,  but  she  did.  Therefter  she 
was  moved  to  a  skilled  bed,  where  she  remained  until  her 
death  in  July.  The  reason  for  moving  her,  it  was  said,  was 
that  she  was  refusing  to  eat  and  needed  to  be  tube  fed. 

The  tube  feeding  process  was  unattened  by  staff  in  the 
same  way  that  other  nursing  functions  were  neglected. 
The  tube  goes  through  the  patient's  nose  down  to  the 
stomach.  A  pump  pushes  the  food  through  the  tube.  The 
bags  would  go  empty,  but  no  one  would  come  around  to 
close  them  off  so  the  patients  would  lie  there  with  the 
tubes  down  their  throats  and  the  pump  motors  running. 
My  brother  and  I  would  turn  off  Mother's  tube  feeder  and 
do  the  same  for  the  other  patients  in  her  room. 

One  of  the  things  that  bothers  me  the  most  is  that  I 
know  that  my  mother  was  aware  of  what  was  going  on, 
even  though  she  could  not  express  herself  other  than 
through  gestures  and  facial  expressions,  until  shortly 
before  her  death. 

We  started  looking  for  somewhere  we  could  move  my 
mother  to  after  she  had  been  at  Belmont  about  a  month 
and  it  was  clear  that  the  problems  were  not  going  to  be 
addressed.  However,  by  that  time  she  had  a  staph  infec- 
tion, and  no  other  facility  would  take  her.  After  that,  she 
just  continued  to  get  worse  and  worse,  so  there  was  never 
any  possibility  of  persuading  another  facility  to  accept  her, 
although  we  tried. 

On  Thursday  afternoon,  July  5,  when  I  came  in,  I  could 
see  from  the  doorway  that  Mother's  sheets  were  all  soaked 
with  blood.  She  was  lying  on  her  side  crying,  I  pulled  back 
her  covers  and  found  that  her  bedsores  had  been  debrided 
right  there  in  the  nursing  home.  (Debridement  is  cutting 
away  of  dead  tissue  in  bedsores  so  that  good  tissue  can 
come  back).  Her  blood-soaked  bandages  had  not  been 
changed.  Debridement  is  not  necessarily  a  procedure  that 
requires  hospitalization,  but  due  to  the  depth  of  Mother's 
bedsores,  and  so  many  of  them,  I  was  shocked  that  the 
doctor  had  done  hers  at  the  nursing  home,  and  even  more 
so  when  we  turned  her  and  I  realized  he  had  done  both 
hips.  She  couldn't  lie  on  her  back  so  she  had  to  lie  on  one 
side  or  the  other.  She  must  have  been  in  agony.  I  asked 
what  they  could  do  for  the  pain  and  the  nurse  said,  "Tylen- 
ol is  all  we  can  give.' 
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I  stayed  with  Mother  until  11:00  that  night  and  we  lifted 
her  and  turned  her  every  two  hours.  Between  turnings  my 
brother  and  I  went  looking  for  a  hospice  or  someplace  we 
could  take  her  to.  I  wanted  to  get  her  a  waterbed  and  just 
take  her  home.  She  was  in  such  bad  shape  that  I  went  to 
the  nurse  in  charge  and  also  the  aide  for  her  room  and 
asked  them  to  please  relay  the  message  that  the  bedsores 
had  been  debrided  and  when  they  turned  Mother  to  please 
make  sure  they  didn't  drag  her,  to  pick  her  up.  It  would 
take  two  people.  When  I  came  back  the  next  morning  at 
7:00  a.m.  she  was  in  exactly  the  same  position  as  I  had  left 
her  the  night  before. 

I  think  Mother  probably  went  into  shock,  but  in  any 
event  she  died  the  following  day,  July  7,  1984. 

When  I  was  getting  ready  to  go  to  the  funeral  home,  I 
received  a  call  at  home  from  the  State  inspector.  He  said 
he  was  calling  to  let  me  know  that  they  had  just  been  out 
a  few  days  ago  to  investigate  the  allegations  I  had  made 
three  weeks  earlier,  and  that  I  would  be  pleased  to  know 
that  they  had  found  that  most  of  my  complaints  were  sub- 
stantiated. I  told  him  that  it  was  too  late,  and  that  Mother 
was  dead. 

The  undertaker  said  that  he  had  never  seen  a  body  in 
such  bad  condition,  and  he  had  to  enclose  the  lower  half  of 
her  body  in  a  plastic  bag. 

The  Committee  is  informed  that  the  Belmont  Health  Care 
Center,  now  known  as  the  Stratford  Hall  Health  Care  Center,  con- 
tinues to  participate  in  the  Medicaid  program.  Since  1983,  it  has 
received  over  $6  million  in  Medicaid  funds.  The  State  has  tempo- 
rarily suspended  pajnnent  for  new  Medicaid  admissions  to  the  facil- 
ity on  four  separate  occasions  since  the  death  of  Mrs.  Fitzpatrick's 
mother,  most  recently  in  April,  1987. 

A  recent  report  by  the  General  Accounting  Office,  "Medicare  and 
Medicaid:  Stronger  Enforcement  of  Nursing  Home  Requirements 
Needed"  (July,  1987),  confirms  that  the  Belmont  nursing  home's  re- 
peated noncompliance  with  Medicaid  requirements  is  not  an  isolat- 
ed event.  Based  on  a  review  of  the  compliance  histories  of  nearly 
8,300  skilled  nursing  facilities  and  6,000  intermediate  care  facilities 
participating  in  Medicare  and  Medicaid  in  November,  1985,  GAO 
found  that  41  percent  of  skilled  nursing  facilities  and  34  percent  of 
intermediate  care  facilities  were  out  of  compliance  during  three 
consecutive  inspections  with  one  or  more  of  the  Medicaid  require- 
ments most  likely  to  affect  patient  health  and  safety.  The  GAO 
concluded:  "'Nursing  homes  can  remain  in  the  Medicare  and  Medic- 
aid programs  for  years  with  serious  deficiencies  that  threaten  pa- 
tient health  and  safety  by  taking  corrective  action  to  keep  from 
being  terminated  each  time  they  get  caught." 

In  the  Tax  Equity  and  Fiscal  Responsibility  Act  of  1982,  P.L.  97- 
248,  the  Congress  imposed  a  6-month  moratorium  on  the  implemen- 
tation of  any  changes  in  Medicare  or  Medicaid  regulations  relating 
to  the  conditions  of  participation  or  survey  and  certification  re- 
quirements for  skilled  nursing  facilities  (SNFs)  or  intermediate 
care  facilities  (ICFs).  The  moratorium  came  in  response  to  proposed 
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rules  published  by  the  Secretary  on  May  27,  1982,  which  would 
have  made  major  revisions  in  the  current  requirements.  HCFA 
subsequently  requested  that  the  Institute  of  Medicine  (lOM)  of  the 
National  Academy  of  Sciences  undertake  a  study  of  the  policies 
and  regulations  governing  the  certification  of  nursing  homes  par- 
ticipating in  Medicare  and  Medicaid.  In  March,  1986,  the  lOM 
Committee  on  Nursing  Home  Regulation  issued  its  comprehensive 
415^page  report,  "Improving  the  Quality  of  Care  of  Nursing 
Homes." 

The  lOM  Committee  found  a  "broad  consensus  that  government 
regulation  of  nursing  homes,  as  it  now  functions,  is  not  satisfactory 
because  it  allows  too  manv  marginal  or  substandard  nursing  homes 
to  continue  im  operation. '  The  lOM  Committee  observed  that  may 
nursing  facilities  throughout  the  country  deliver  "excellent  care. 
However,  the  Committee  noted  that  "in  many  other  government 
certified  nursing  homes,  individuals  who  are  admitted  receive  very 
inadequate — sometimes  shockingly  deficient — care  that  is  likely  to 
hasten  the  deterioration  of  their  physical,  mental,  and  emotional 
health."  The  lOM  Committee  concluded  that  "the  poor-quality 
homes  outnumber  the  very  good  homes." 

The  Committee  is  deeply  troubled  that  the  Federal  government, 
through  the  Medicaid  program,  continues  to  pay  nursing  facilities 
for  providing  poor  quality  care  to  vulnerable  elderly  and  disabled 
beneficiaries.  The  lOM  report  suggests  a  major  overhaul  of  all 
three  elements  of  the  current  regulatory  system:  the  conditions  of 
participation  in  Medicaid,  which  define  compliance;  the  survey  and 
certification  process,  through  which  compliance  is  monitored;  and 
sanctions,  with  which  noncompliance  is  remedied  and  deterred. 
Using  the  lOM  report  as  a  starting  point,  the  Committee  amend- 
ment would  make  major  revisions  in  the  three  main  elements  of 
the  current  regulatory  system.  The  central  purpose  of  these  amend- 
ments is  to  improve  the  quality  of  care  for  Medicaid-eligible  nurs- 
ing home  residents,  and  either  to  bring  substandard  facilities  into 
compliance  with  Medicaid  quality  of  care  requirements  or  to  ex- 
clude them  from  the  program. 

The  Committee  observes  that  HCFA  has  begun  to  make  some 
changes  in  current  regulatory  policies.  In  response  to  a  court  order, 
HCFA  has  revised  the  current  survey  process  to  enable  it  to  deter- 
mine whether  Medicaid  facilities  are  providing  high  quality  care. 
The  proposed  Long-Term  Care  Survey  Process,  52  Fed.  Reg.  24752 
(July  1,  1987),  is  intended  to  shift  the  focus  of  annual  surveys  from 
facility  characteristics  to  resident  outcomes  and  the  actual  provi- 
sion of  services.  At  the  hearing  held  by  the  Subcommittee  on 
Health  and  the  Environment  on  this  matter  in  May,  1987,  HCFA 
testified  that  it  was  in  the  process  of  developing  regulatory  revi- 
sions of  the  current  conditions  of  participation  to  improve  the  qual- 
ity of  care  in  Medicaid  nursing  homes.  As  of  September,  1987,  the 
Secretary  had  not  published  any  proposed  regulations.  Even  if  the 
Secretary  does  eventually  publish  new  regulations,  the  Committee 
is  persuaded  that  many  of  the  changes  necessary  to  improve  the 
quality  of  care  for  Medicaid  residents  in  nursing  homes  are  beyond 
the  scope  of  the  Secretary's  authority  under  current  law,  and  will 
require  the  following  statutory  changes. 
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Sec.  41 11. —Requirements  for  nursing  facilities 

Under  current  law,  the  Medicaid  program  pays  for  services  in 
three  different  categories  of  nursing  homes:  skilled  nursing  facili- 
ties (SNFs),  intermediate  care  facilities  (ICFs),  and  intermediate 
care  facilities  for  the  mentally  retarded  (ICFs/ MR).  The  Committee 
amendment  would  revise  current  law  only  insofar  as  it  affects 
SNFs  and  ICFs.  Current  standards  for  ICFs/MR,  as  well  as  survey 
and  certification  procedures  and  enforcement  remedies  with  re- 
spect to  ICFs/MR,  would  remain  unchanged.  The  Committee 
amendment  would  apply  a  single,  uniform  set  of  requirements  to 
all  nursing  facilities  participating  in  Medicaid,  eliminating  the  cur- 
rent regulatory  and  payment  distinctions  between  SNFs  and  ICFs. 
Most  of  the  new  requirements  would  take  effect  on  October  1,  1989; 
some  of  the  requirements,  particularly  those  relating  to  staffing, 
would  not  take  effect  until  subsequent  years. 

Under  the  Committee  amendment,  a  nursing  facility  would  be 
defined  as  an  institution  (or  distinct  part)  which  is  primarily  en- 
gaged in  providing  nursing  and  related  services  to  residents  who 
require  medical  or  nursing  care,  rehabilitation  services,  or  health- 
related  care  and  services  to  individual  who,  because  of  their  mental 
or  physical  condition,  require  institutional  care  and  services  above 
the  level  of  room  and  board.  A  nursing  facility  would  have  to  meet 
requirements  relating  to  provision  of  services,  resident  rights, 
preadmission  screening,  and  administration  and  other  matters. 

In  redefining  nursing  facility,  the  Committee  amendment  would 
not  in  any  way  alter  the  entitlement  of  current  Medicaid  benefici- 
aries or  applicants,  or  future  beneficiaries  or  applicants,  to  what  is 
now  an  ICF  level  of  care.  Those  beneficiaries  who  now  reside  is  an 
ICF  would  continue  to  be  eligible  to  reside  in  a  nursing  facility  if 
they  continue  to  meet  the  current  ICF  level  of  care  requirement— 
that  is,  because  of  their  mental  or  physical  condition  they  require 
institutional  care  and  services  above  the  level  of  room  and  board.  It 
is  sufficient  that  the  individual  require  care  and  services  that  are 
health-related;  a  beneficiary  need  not  require  skilled  nursing  care. 
The  same  would  apply  to  those  individuals  who  in  the  future  seek 
Medicaid  coverage  in  a  nursing  facility,  whether  before  or  after  ad- 
mission. 

Requirements  Relating  to  Provision  of  Service. — Under  current 
law,  the  requirements  which  SNFs  must  meet  in  order  to  partici- 
pate in  Medicaid  are  termed  "conditions,"  while  those  which  ICFs 
must  meet  are  called  "standards."  "Conditions"  of  participation 
have  by  regulation  been  broken  down  into  "standards,"  which  in 
turn  are  composed  of  "elements."  In  conducting  surveys,  inspectors 
determine  compliance  with  the  elements  of  a  standard  to  conclude 
whether  the  standard  has  been  met;  judgments  for  each  standard 
then  determine  whether  the  condition  has  been  met.  The  Commit- 
tee amendment  would  establish  "requirements"  of  participation  for 
nursing  facilities.  In  using  the  term  "requirements,"  the  Commit- 
tee specifically  intends  that  the  Secretary  discard  the  existing  regu- 
latory practices  and  conventions  associated  with  the  terms  'condi- 
tions '  and  "standards,"  and  develop  a  regulatory  approach  that 
will  assure  the  clear  articulation  and  enforcement  of  the  require- 
ments in  the  Committee  amendment. 
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(1)  Quality  of  life. — A  nursing  facility  would  be  required  to  care 
for  its  resident  in  a  manner  and  environment  that  will  promote 
maintenance  or  enhancement  of  the  quality  of  life  of  each  resident. 

(2)  Scope  of  Services  and  Activities  Under  a  Plan  of  Care. — A 
nursing  facility  would  be  required  to  provide  services  and  activities 
to  attain  or  maintain  the  highest  possible  physical  and  mental 
health,  and  psychosocial  well-being,  of  each  resident  under  a  writ- 
ten plan  of  care.  The  plan  of  care  would  describe  the  medical,  nurs- 
ing, mental  health,  and  psychosocial  needs  of  the  resident,  and  the 
way  in  which  those  needs  are  to  be  met  by  the  facility.  The  plan  of 
care  would  initially  have  to  be  prepared  by  the  resident's  attending 
physician  or  other  licensed  health  professional,  with  the  participa- 
tion of  the  resident  or  his  family  or  legal  representative.  It  would 
have  to  be  periodically  reviewed  and  revised  by  the  attending  phy- 
sician or  other  licensed  health  professional  to  take  into  account  the 
findings  of  the  resident's  most  recent  assessment.  The  Committee 
amendment  would  define  a  licensed  headth  professional  as  a  physi- 
cian; physician  assistant;  nurse  practitioner;  physical,  speech,  or  oc- 
cupational therapist;  registered  professional  nurse;  licensed  practi- 
cal nurse;  or  licensed  social  worker. 

(S)  Residents*  Assessment. — A  nursing  facility  would  be  required 
to  conduct  a  standardized,  reproducible  assessment  of  each  resi- 
dent's functional  capacity  which  describes  the  resident's  capability 
to  perform  daily  life  functions.  In  conducting  the  assessment,  the 
facility  would  have  to  use  an  instrument  specified  by  the  State. 
Each  assessment  would  have  to  be  conducted  by  a  registered  pro- 
fessional nurse  (RN)  or  coordinated  by  an  RN  with  the  appropriate 
participation  of  health  professionals.  The  RN  would  have  to  sign 
and  certify  the  accuracy  of  each  assessment.  Residents'  assessments 
would  have  to  be  conducted  upon  admission,  at  least  annually 
thereafter,  and  promptly  after  a  significant  change  in  a  resident's 
physical  or  mental  condition.  Assessments  would  have  to  be  re- 
viewed for  accuracy  at  least  every  3  months  after  admission.  After 
each  assessment,  the  resident's  attending  physician  or  other  li- 
censed health  professionfid  would  have  to  revise,  as  appropriate,  the 
resident's  plan  of  care  to  assure  that  the  services  provided  to  the 
resident  meet  the  resident's  current  physical,  mental,  and  psycho- 
social needs. 

(4)  Provision  of  Services  and  Activities. — A  nursing  facility  would 
be  required  to  provide,  or  arrange  for  the  provision  of,  all  services 
necessary  to  carry  out  each  resident's  plan  of  care.  The  servic^ 
specified  by  the  Committee  amendent  are  nursing  services,  ph)rsi- 
cians'  services,  specialized  rehabilitative  services,  medically-related 
social  services,  pharmaceutical  services,  dietician  services,  an  on- 
going program  of  activities,  and,  to  the  extent  covered  under  the 
State  Medicaid  plan,  routine  and  emergency  dental  services.  These 
services  must  meet  professional  standards  of  quality,  whether  pro- 
vided by  the  facility  directly  or  arranged  for. 

The  Committee  amendment  would  upgrade  nurse  staffing  re- 
quirements in  order  to  improve  the  quality  of  care  available  to  resi- 
dents. Under  current  law,  SNFs  participating  in  Medicaid  must 
provide  24-hour  licensed  nursing  care  (through  an  registered  pro- 
fessional nurse,  a  licensed  practical  nurse,  or  a  licensed  vocational 
nurse)  sufficient  to  meet  the  nursing  needs  of  residents.  SNFs  must 
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at  a  minimum  employ  at  least  on  RN  full-time,  8  hours  per  day,  7 
days  per  week,  although  the  Secretary  may  limit  this  requirement 
to  one  RN  full-time  40  hours  per  week  in  the  case  of  SNFs  in  rural 
areas  with  a  shortage  of  RNs.  ICFs  are  currently  required  to  have 
at  least  one  licensed  practical  or  vocational  nurse  to  supervise  the 
delivery  of  health  services  full  time,  7  days  a  week,  on  the  day 
shift.  The  ICF  must  contract  with  an  RN  to  consult  at  least  4  hours 
per  week  with  the  licensed  practical  or  vocational  nurse.  No  waiver 
of  these  ICF  staffing  requirements  is  available. 

Larger  Facilities. — In  the  case  of  nursing  facilities  with  90  li- 
censed beds  or  more,  the  Committee  amendment  would  require 
that  the  facility  provide  24-hour  licensed  nursing  services  sufficient 
to  meet  the  nursing  needs  of  its  residents  as  set  forth  in  the  indi- 
vidual plans  of  care,  and  that  the  facility  have  at  least  one  RN  on 
duty  8  hours  per  day,  7  days  per  week.  This  would  apply  to  large 
facUities  that  are  currently  ICFs  as  well  as  to  those  that  are  cur- 
rently SNFs.  Upon  request  by  a  State  on  behsdf  of  a  facility,  the 
Secretary  would  be  authorized  to  waive  the  RN  requirement  on 
weekends  for  facilities,  both  urban  and  rural,  meeting  two  condi- 
tions. First,  the  facility  would  have  to  demonstrate  that  it  has  been 
unable,  despite  diligent  efforts,  to  employ  qualified  RNs.  At  a  mini- 
mum, the  facility  would  have  to  show  that  it  was  offering  wages  at 
the  prevailing  rate  for  weekend  duty  for  RNs  in  its  labor  market 
area;  its  wages  would  have  to  be  competitive  not  only  with  those  of 
other  nursing  facilities,  but  with  those  of  hospitals,  HMOs,  physi- 
cians, and  others  in  its  geographic  area  seeking  to  hire  RNs. 
Second,  the  facility  would  have  to  show  that  its  residents'  physi- 
cians had  indicated  that  they  did  not  require  the  services  of  an  RN 
or  physician  for  the  entire  weekend,  or  that  it  has  made  arrange- 
ments for  an  RN  or  a  physician  to  spend  whatever  time  is  neces- 
sary at  the  facility  to  meet  the  nursing  needs  of  residents  during 
the  weekend  when  the  RN  is  absent.  To  encourage  facilities  to  con- 
tinue their  recruitment  efforts,  the  Committee  amendment  pro- 
vides that  this  RN  waiver  could  extend  for  no  more  than  6  months 
at  a  time,  and  could  be  renewed  only  upon  application  by  the  State 
on  behalf  of  the  facility. 

These  24-hour  licensed  nursing  and  8-hour  RN  staffing  require- 
ments would  be  effective  with  respect  to  large  nursing  facilities  on 
or  after  October  1,  1990,  with  the  following  exception.  If,  as  of  June 
30,  1987,  more  than  half  of  the  nursing  homes  participating  in 
Medicaid  in  a  State  were  classified  as  ICFs,  the  Secretary  could, 
upon  request  by  the  State,  delay  implementation  of  the  new  staff- 
ing requirements  for  large  ICFs  from  October  1,  1990  to  October  1, 
1991.  (For  this  purpose,  a  facility  that,  as  of  June  30,  1987,  had 
both  SNF  and  ICF  beds  would  be  considered  an  SNF).  To  grant  the 
waiver,  the  Secretary  would  have  to  determine  that  it  would  be  fis- 
cally impracticable  for  the  State  to  pay  its  share  of  the  Medicaid 
costs  of  the  increased  staffing  in  ICFs.  The  Committee  stresses 
that,  in  deciding  whether  to  grant  this  delay,  the  Secretary  should 
be  satisfied  that  the  State  is  actually  unable,  and  not  merely  un- 
willing, to  pay  the  costs  that  improved  staffing  would  entail.  This 
delay  would  apply  only  with  respect  to  facilities  that,  as  of  June  30, 
1987,  were  classified  as  ICFs  by  their  State  Medicaid  agencies. 
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Finally,  the  Committee  amendment  would  require  a  further  up- 
grading of  nurse  staffing  in  nursing  facilities  with  90  or  more  li- 
censed beds.  On  or  after  October  1,  1992,  these  facilities  would  have 
to  use  the  services  of  an  RN  16  hours  per  day,  7  days  per  week. 
The  Secretary  could,  by  waiver,  limit  this  requirement  to  one  RN  8 
hours  per  day,  7  days  per  week  for  rural  facilities  that  the  Secre- 
tary finds  have  been  unable,  despite  diligent  efforts,  to  employ 
qualified  RNs.  A  request  for  such  a  waiver,  and  any  renewal,  would 
have  to  be  made  on  the  facility's  behalf  by  the  State.  To  encourage 
facilities  to  continue  their  recruitment  efforts,  the  Committee 
amendment  provides  that  waivers  could  be  granted  for  no  longer 
than  6  months  at  a  time.  In  the  case  of  States  with  more  ICFs  than 
SNFs,  the  Secretary  would,  upon  request  of  the  State,  be  author- 
ized to  delay  the  effective  date  of  this  16-hour  RN  requirement 
until  October  1,  1993,  if  the  State  was  unable  to  pay  the  costs  of 
the  additional  staffing.  The  delay  would  apply  only  with  respect  to 
those  facilities  that  were  classified  as  ICFs  as  of  June  30,  1987. 

Smaller  Facilities. — In  the  case  of  smaller  nursing  facilities — 
those  with  less  than  90  licensed  beds — the  Committee  amendment 
would  require  24-hour  licensed  nursing  services  sufficient  to  meet 
the  nursing  needs  of  residents,  as  set  forth  in  the  resident  plans  of 
care,  including  the  services  of  an  RN  8  hours  a  day,  7  days  a  week. 
As  in  the  case  of  larger  facilities,  the  Secretary  would  be  author- 
ized to  waive  the  8-hour  RN  requirement  on  weekends  for  facilities 
in  both  urban  and  rural  areas  that  are  making  diligent  efforts  to 
hire  RNs  and  meet  other  specified  standards. 

In  addition,  the  Secretary  would  be  authorized  to  waive  the  24- 
hour  licensed  nursing  requirement  with  respect  to  smsdler  facilities 
and  limit  it  to  16  hours  per  day  if  the  following  conditions  were 
met.  First,  the  facility  would  have  to  demonstrate  that  it  has  been 
unable,  despite  diligent  efforts,  to  employ  qualified  licensed  person- 
nel. At  a  minimum,  the  facility  would  have  to  be  offering  wages  at 
the  prevailing  rate  for  the  "graveyard  shift"  in  its  labor  market  for 
licensed  practical  or  vocational  nurses.  Second,  the  physicians  for 
the  facility's  residents  would  have  to  indicate,  through  written 
orders  or  admission  notes,  that  each  resident  requires  no  licensed 
nursing  services  during  the  night  shift  (or  whatever  period  is  not 
covered).  Third,  the  facility  would  have  to  identify  an  RN  or  physi- 
cian who  is  obligated  to  respond  immediately  to  telephone  calls 
from  the  facility  during  the  night  shift  (or  whatever  period  is  un- 
covered) and  who  can  arrive  at  the  facility  no  later  than  30  min- 
utes after  being  called.  These  waiver  conditions  are  intended  to 
protect  the  health  and  safety  of  the  residents,  and  the  Committee 
expects  that  they  will  be  strictly  observed. 

These  staffing  requirements  for  smaller  nursing  facilities  would 
take  effect  on  October  1,  1990,  with  the  following  exception.  In  a 
State  which,  as  of  June  30,  1987,  had  more  ICFs  than  SNFs,  the 
Secretary  could,  upon  request  of  the  State,  delay  implementation  of 
these  requirements  with  respect  to  ICFs  until  October  1,  1991.  (For 
this  purpose,  a  facility  with  both  SNF  and  ICF  beds  as  of  June  30, 
1987,  would  be  considered  an  SNF).  To  qualify  for  a  delay,  a  State 
would  have  to  satisfy  the  Secretary  that  it  is  unable — not  unwill- 
ing— to  pay  its  share  of  the  additional  Medicaid  costs  entailed  by 
the  increased  staffing  requirements.  In  the  case  of  facilities  with 
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less  than  90  beds,  the  Secretary  could  further  delay  these  staffing 
requirements  from  October  1,  1991,  until  October  1,  1992,  if  the 
State  again  demonstrates  that  it  would  be  fiscally  impractical  for  it 
to  pay  its  share  of  the  Medicaid  costs  for  the  enhanced  staffing  re- 
quirements in  large  ICFs.  In  recognition  of  the  unique  circum- 
stances of  States  such  as  Texas  with  biennial  budgets,  the  Commit- 
tree  amendment  would  provide  that,  if  such  a  State  receives  a 
delay  in  the  effective  date  from  October  1,  1990,  to  October  1,  1991, 
the  State  would  be  deemed  to  have  received  a  delay  with  respect  to 
smaller  facilities  to  October  1,  1992,  and  need  not  reapply  for  the 
second  year. 

(5)  Required  Training  of  Nurse  Aides.— As  of  January  1,  1990,  a 
nursing  facility  would  be  prohibited  from  using  as  a  nurse  aide  any 
individual  who  is  not  a  licensed  health  professional  unless  that  in- 
dividual is  competent  to  provide  the  nursing  or  nursing-related 
services  to  residents  that  he  or  she  provides.  This  requirement 
would  apply  to  all  individuals  functioning  as  nurse  aides,  whether 
employed  by  the  facility  on  a  full-time  basis,  hired  on  a  temporary 
or  per  diem  basis,  or  retained  on  any  other  basis.  An  individual 
could  demonstrate  competence  as  a  nurse  aide  in  one  of  two  ways. 
The  individual  could  have  completed  a  training  program  approved 
by  the  State  consistent  with  criteria  established  by  the  Secretary. 
Ot  the  individual  could  be  enrolled  in  such  a  progrgim.  In  the  latter 
case,  the  individual  would  have  to  be  making  timely  progress 
toward  completion  of  the  program,  and  could  not  deliver  any  serv- 
ice which  he  or  she  was  not  specifically  and  demonstrably  compe- 
tent to  provide.  The  Committee  is  particularly  concerned  that 
nurse  aides  who  are  in  training  not  perform  any  direct  patient  care 
function  (e.g.,  turning  residents  to  prevent  bed  sores)  unless  they 
have  been  trained  in,  and  demonstrated  the  ability  to  perform,  that 
specific  function.  Each  nursing  facility  would  be  required  to  pro- 
vide regular  performance  reviews  and  in-service  education  to 
assure  the  competence  of  the  nurse  aides  it  uses. 

(6J  Physician  Supervision  and  Clinical  Records.— The  health  care 
of  every  resident  of  a  nursing  facility  would  have  to  be  provided 
under  the  supervision  of  a  physician.  A  nursing  facility  would  have 
to  arrange  to  have  a  physician  available  to  deliver  medical  care  to 
residents  in  the  case  of  an  emergency.  A  facility  would  also  have  to 
maintain  clinical  records  for  each  resident  incorporating  the  resi- 
dent's plan  of  care  and  assessments. 

(7)  Required  Social  Services. — Each  nursing  facility  with  more 
than  120  licensed  beds  would  have  to  employ,  on  a  full-time  basis, 
at  least  one  social  worker  to  provide  social  services  to  residents.  Fa- 
cilities could  meet  this  requirement  by  employing  either  a  person 
with  a  degree  in  social  work  or  with  similar  professional  qualifica- 
tions, such  as  a  degree  in  a  related  field  and  previous  supervised 
experience  in  meeting  individual  psycho-social  needs. 

(cj  Requirements  relating  to  residents'  rights.— The  Ck)mmittee 
amendment  would,  for  purposes  of  compliiice  and  enforcement, 
elevate  residents'  rights  to  the  same  level  as  staffing  and  other  re- 
quirements critical  to  the  quality  of  care  and  quality  of  life  of  nurs- 
ing facility  residents.  Under  the  amendment,  residents'  rights  fall 
into  five  broad  categories:  (1)  general  rights  (e.g.,  freedom  of  choice 
of  physician,  freedom  from  restraints,  privacy,  confidentiality,  least 
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restrictive  environment,  grievances,  and  participation  in  resident 
and  family  groups);  (2)  transfer  and  discharge  rights;  (3)  access  and 
visitation  rights;  (4)  equal  access  to  quality  care;  and  (5)  admissions 
policy.  The  overriding  purpose  of  these  resident  rights  require- 
ments is  to  improve  the  quality  of  care  and  the  quality  of  life  for 
all  nursing  facility  residents,  whether  or  not  eligible  for  Medicaid. 
The  Committee  expects  that  they  will  be  strictly  observed  and  vig- 
orously enforced. 

The  Committee  is  concerned  that  psychotropic  drugs  are  being 
used  to  manage  residents  for  the  convenience  of  nursing  facility 
staffs  in  a  manner  that  is  wholly  inconsistent  with  high  quality 
care  or  an  adequate  quality  of  life.  The  Committee  amendment 
would  therefore  prohibit  facilities  from  administering  psychotropic 
drugs  to  patients  except  on  the  written  orders  of  a  physician  as 
part  of  a  plan  of  care  designed  to  eliminate  or  modify  the  symp- 
toms for  which  the  drugs  are  prescribed.  The  physician's  orders 
and  the  plan  would  have  to  be  included  in  the  residents'  plan  of 
care,  and  would  be  an  item  subject  to  audit  during  a  standard  or 
extended  survey.  In  addition,  the  Committee  amendment  would  re- 
quire an  annual  review  of  the  appropriateness  of  the  drug  plan  of 
each  resident  receiving  any  psychotropic  drugs  by  an  independent, 
external  consultant  in  psychopharmacology.  Noncompliance  with 
these  requirements  would  be  subject  to  the  full  range  of  Federal 
and  State  sanctions  set  forth  in  section  4114  of  the  Committee 
amendment. 

The  Committee  amendment  would  require  that  nursing  facilities 
establish  and  maintain  identical  policies  and  practices  regarding 
transfer,  discharge,  and  the  provision  of  services  required  under 
the  State  plan  for  all  individuals  regardless  of  source  of  payment. 
This  provision  is  not  to  be  construed,  however,  to  prohibit  a  facility 
from  charging  any  amount  for  any  items  or  services  furnished  to 
residents  other  than  those  eligible  for  Medicaid,  consistent  with  the 
notice  requirements  discussed  above.  Nor  is  this  provision  to  be 
construed  as  requiring  a  State  to  pay  for  services  for  a  Medicaid- 
eligible  resident  other  than  those  specified  in  the  State's  Medicaid 
plan. 

In  the  view  of  the  Committee,  all  residents  of  nursing  facilities 
should  receive  high  quality  care,  regardless  of  their  source  pay- 
ment. Nursing  care  and  related  medical  services,  in  particular, 
must  be  at  the  highest  level,  whether  a  resident  is  paying  for  his  or 
her  care,  or  is  being  assisted  by  family  members,  or  is  entitled  to 
Medicare  or  Medicaid  benefits.  The  Committee  recognizes,  however, 
that  it  is  in  the  interest  of  all  residents  or  potential  residents  that 
nursing  facilities  make  available  a  range  of  service  choices  beyond 
those  for  which  the  State  Medicaid  program  pays.  The  Committee 
amendment  therefore  explicitly  allows  residents  to  request  and  pay 
for  services  other  than  those  covered  by  the  State  Medicaid  pro- 
gram. Thus,  a  Medicaid-eligible  resident  may  request  and  pay,  from 
his  or  her  personal  needs  allowance  or  permitted  resources,  for 
such  additional  services,  so  long  as  the  facility  does  not  condition 
the  resident's  continued  stay  on  the  request  for  or  receipt  of  such 
additional  services. 

The  Committee  amendment  would  require  that  a  nursing  facility 
threat  all  of  its  residents  the  same  way  in  providing  those  specific 
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items  and  services  that  are  required  by  the  State  Medicaid  pro- 
gram. However,  the  Committee  stresses  that  this  prohibition 
against  discrimination  in  services  required  under  the  State  Medic- 
aid plan  does  not  preclude  a  nursing  facility  from  offering  its  resi- 
dents additional  or  more  expensive  forms  of  these  required  serv- 
ices, or  from  being  reimbursed  for  them  by  the  residents  or  their 
families  requesting  these  services,  so  long  as  the  facility  gives 
proper  notice  of  the  availability  and  cost  of  these  services  to  resi- 
dents, and  so  long  as  the  facility  does  not  condition  the  resident's 
continued  stay  (or  admission)  on  the  request  for  and  receipt  of  such 
additional  services.  For  example,  all  State  Medicaid  plans  require 
nursing  homes  to  provide  room  and  board  for  eligible  residents. 
The  CJommittee  bill  does  not  require  that  everyone  in  a  nursing  fa- 
cility receive  the  same  food  or  the  same-sized  room;  instead,  it 
allows  residents  the  choice  of  requesting  and  paying  for  a  special 
diet  or  a  larger  room  or  amenities  like  cable  television. 

(d)  Requirements  relating  to  preadmission  screening  for  mentally 
ill  and  mentally  retarded  individuals. — Substsmtial  numbers  of 
mentally  retarded  and  mentally  ill  residents  are  inappropriately 
placed,  at  Medicaid  expense,  in  SNFs  or  ICFs.  These  residents  often 
do  not  receive  the  active  treatment  or  services  that  they  need.  A 
recent  GAO  review  of  mentally  retarded  residents  in  SNFs  and 
ICFs  in  Connecticut,  Massachusetts,  and  Rhode  Island  concluded 
that  the  active  treatment  needs  of  these  individuals  were  generally 
not  being  identified  or  met.  "Medicaid:  Addressing  the  Needs  of 
Mentally  Retarded  Nursing  Home  Residents"  (April,  1987).  GAO 
noted  that  placing  the  mentally  retarded  in  Medicaid-certified 
SNFs  and  ICFs  was  a  method  for  reducing  overcrowding  in  large, 
State-operated  ICFs /MR.  It  can  also  reduce  State  costs  for  this  pop- 
ulation where  the  per  diem  rates  for  SNFs  and  ICFs  are  lower  than 
those  for  State-operated  ICFs /MR.  Similarly,  States  have  a  finan- 
cial incentive  to  place  the  mentally  ill  in  Medicaid-certified  SNFs 
or  ICFs,  where  the  Federal  government  participate  in  the  cost  of 
their  treatment.  Testimony  heard  by  the  Subcommittee  on  Health 
and  the  Environment  indicates  that,  in  1985,  roughly  980,000  nurs- 
ing home  residents,  about  two-thirds  of  the  nursing  home  popula- 
tion, had  a  primary  or  secondary  diagnosis  of  mental  disorder.  Of 
the  nursing  home  population  under  age  55,  approximately  70  per- 
cent have  a  mental  disorder  diagnosis;  for  a  number  of  these  diag- 
noses, such  as  schizophrenia,  depressive  disorder,  and  anxiety  dis- 
orders, active  treatment  in  community  settings  can  be  appropriate. 

The  Committee  has  adopted  a  two-step  approach  to  end  the  inap- 
propriate placement  of  mentally  ill  or  mentally  retarded  individ- 
uals in  nursing  facilites.  First,  the  Committee  amendment  would 
curb  future  inappropriate  placements  by  requiring  the  States,  ef- 
fective January  1,  1989,  to  have  in  effect  a  preadmission  screening 
program  which  applies  to  all  mentally  retarded  and  mentally  ill  in- 
dividuals admitted  to  nursing  facilities  on  or  after  that  date.  The 
Secretary  would  be  required  to  develop,  by  October  1,  1988,  mini- 
mum criteria  for  States  to  use  in  making  preadmission  screening 
determinations;  however.  States  must  make  such  determinations 
for  new  admissions  on  or  after  January  1,  1989,  even  if  the  Secre- 
tary does  not  develop  the  minimum  critera  in  a  timely  fashion. 
With  respect  to  mentally  retarded  individuals,  the  State  mental  re- 
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tardation  or  developmental  disability  authority  would  have  to  de- 
termine prior  to  admission  that  the  individual  requires  the  level  of 
services  provided  by  a  nursing  facility  and,  if  so,  whether  the  indi- 
vidual requires  active  treatment  for  mental  retardation.  With  re- 
spect to  the  mentally  ill,  the  State  mental  health  authority  would 
have  to  determine,  prior  to  admission,  whether  an  individual  who 
is  mentally  ill  requires  the  level  of  services  provided  by  a  nursing 
facility,  and,  if  so,  whether  the  individual  requires  active  treatment 
for  mental  illness.  Nursing  facilities  would  oe  prohibited  from  ad- 
mitting, on  or  after  January  1,  1989,  any  new  resident  who  is  men- 
tallv  ill  or  mentally  retarded  and  for  whom  the  appropriate  State 
authority  has  not  determined,  in  writing,  that  the  individual  re- 
quires nursing  facility  services.  The  costs  of  the  State  preadmission 
screening  programs  would  be  matched  by  the  Federal  government 
at  a  75  percent  rate.  Federal  Medicaid  matching  pajmients  would 
not  be  available  for  the  cost  of  nursing  facility  services  to  mentally 
ill  or  mentally  retarded  residents  admitted  on  or  after  January  1, 
1989,  for  whom  a  determination  of  admissibility  has  not  been  made 
by  the  appropriate  State  authority. 

In  addition  to  preventing  the  new  admission  of  n>entally  ill  or 
mentally  retarded  individuals  who  do  not  require  nursing  facility 
services,  the  Committee  amendment  would  also  require  an  annual 
review  of  all  existing  nursing  facilities  residents  who  are  mentally 
ill  or  mentally  retarded  to  determine  whether  their  continued 
placement  is  appropriate.  As  of  April  1,  1990,  the  State  mental  re- 
tardation or  developmental  disability  authority  would  have  to  have 
reviewed  every  nursing  facility  resident  with  mental  retardation  to 
determine  whether  the  resident  requires  the  level  of  services  pro- 
vided by  a  nursing  facility  or  by  an  ICF/MR,  and  whether  the  resi- 
dent requires  active  treatment.  Similarly,  as  of  April  1,  1990,  the 
State  mental  health  authority  would  have  to  have  reviewed  every 
nursing  facility  resident  who  is  mentally  ill  and  determine  whether 
the  resident  requires  the  level  of  services  provided  by  a  nursing  fa- 
cility (or  whether  the  resident,  if  under  21,  requires  inpatient  psy- 
chiatric hospital  services,  or  whether  the  resident,  if  65  or  over,  re- 
quires the  services  of  an  institution  for  mental  diseases),  and 
whether  the  resident  requires  active  treatment  for  mental  illness. 
These  reviews  would  have  to  be  conducted  at  least  annually  for 
each  resident.  The  only  exceptions  to  the  initial  review  require- 
ment are  residents  who  were  screened  and  determined  to  need 
nursing  facility  services  prior  to  admission;  however,  these  individ- 
uals would  be  subject  to  review  after  residing  in  a  nursing  facility 
for  one  year.  The  Committee  bill  would  require  the  Secretary  to  de- 
velop, by  October  1,  1988,  minimum  criteria  for  use  by  the  States 
in  making  these  review  determinations;  however.  States  would  still 
be  required  to  undertake  these  reviews  even  if  the  Secretary  did 
not  develop  criteria.  The  costs  of  these  reviews  would  be  matched 
by  the  Federal  government  at  a  75  percent  rate.  No  Federal  Medic- 
aid matching  payments  would  be  made  for  nursing  facility  services 
for  mentally  ill  or  mentally  retarded  residents  with  respect  to 
whom  the  States  had  not  conducted  reviews  on  a  timely  basis. 

The  Committee  expects  that,  as  a  result  of  these  annual  reviews, 
some  mentally  retarded  or  mentally  ill  residents  will  be  deter- 
mined not  to  need  nursing  facility  services.  Under  the  Committee 
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amendment,  the  availability  of  continued  Federal  Medicaid  funding 
for  nursing  facility  services  for  that  individual  would  depend  on 
the  length  of  institutionalization  and  the  need  for  active  treatment. 
The  Committee  recognizes  that  deinstitutionalization  of  mentally 
retarded  or  mentally  ill  individuals  who  are  long-term  residents  of 
nursing  homes  poses  special  risks,  and  the  Committee  has  no  desire 
to  add  inappropriately  placed  residents  to  the  ranks  of  the  Nation's 
homeless.  The  Committee  amendment  would  therefore  provide  a 
special  dispensation  to  residents  who  need  active  treatment  for 
mental  illness  or  mental  retardation  who  have  lived  continuously 
in  a  nursing  facility  for  more  than  2V2  years. 

In  the  case  of  a  resident  who  is  determined  not  to  need  nursing 
facility  service,  but  is  determined  to  need  active  treatment  for 
mental  illness  or  mental  retardation,  the  Committee  amendment 
would  differentiate  those  individuals  who  had  continuously  resided 
in  a  nursing  facility  for  at  least  30  months  prior  to  the  determina- 
tion from  those  who  had  resided  for  less  than  30  months.  For  this 
purpose,  continuous  residence  would  include  temporary  absences 
from  a  nursing  facility  to  obtain  medical  care  from  a  hospital  or 
practitioner  or  to  receive  day  health  or  other  non-institutional 
services  as  part  of  a  plan  of  care.  In  addition,  the  facility  of  contin- 
uous residence  would  not  necessarily  have  to  be  the  same  nursing 
facility.  With  respect  to  long-term  residents,  the  Committee  amend- 
ment would  require  the  States,  in  consultation  with  the  resident's 
family  or  legal  representative  and  care-givers,  to  (1)  inform  the 
resident  of  Medicaid-covered  institutional  and  noninstitutional 
services;  (2)  offer  the  resident  a  choice  of  remaining  in  the  facility 
or  receiving  Medicaid-covered  services  in  an  alternative  setting;  (3) 
make  clear  to  the  individual  and  his  legal  representative  whether 
he  will  lose  Medicaid  eligibility  if  he  chooses  to  leave  the  facility; 
and  (4)  regardless  of  whether  the  individual  chooses  to  remain  in 
the  facility  or  seek  another  source  of  care,  to  provide  for,  or  ar- 
range for  the  provision  of,  needed  active  treatment.  Federal  Medic- 
aid matching  funds  would  be  available  for  the  costs  of  nursing  fa- 
cility services  to  long-term  residents  who  elect  to  remain  in  the  fa- 
cility, notwithstanding  the  determination  that  the  individual  does 
not  need  such  services.  However,  Federal  Medicaid  matching  funds 
would  not  be  available  to  finance  the  cost  of  the  required  active 
treatment  unless  the  resident  qualifies  for,  and  elects  admission  to 
an  ICF/MR,  in  which  case  active  treatment  would  be  an  element  of 
the  basic  ICF/MR  benefit  under  current  law. 

In  the  case  of  a  resident  who  has  resided  continuously  in  a  facili- 
ty for  less  than  30  months  and  who  is  determined  not  to  require 
nursing  facility  services  but  to  require  active  treatment  for  mental 
illness  or  mental  retardation,  the  Committee  amendment  would  re- 
quire the  State,  in  consultation  with  the  resident's  family  or  legal 
representative  and  caregivers,  to  (1)  prepare  and  orient  the  resi- 
dent for  discharge,  (2)  arrange  for  the  safe  and  orderly  discharge  of 
the  resident,  and  (3)  provide  for,  or  arrange  for  the  provision  of, 
active  treatment  for  the  mental  illness  or  mental  retardation.  Fed- 
eral Medicaid  matching  funds  would  not  be  available  to  finance  the 
cost  of  the  required  active  treatment  unless  the  resident  qualifies 
for,  and  elects  admission  to,  an  ICF/MR. 
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In  the  case  of  a  resident  who  is  determined  not  to  require  either 
nursing  facility  services  or  active  treatment  for  mental  illness  or 
mental  retardation,  the  Committee  amendment  would  require 
States  to  prepare  and  orient  the  resident  for  discharge  from  the  fa- 
cility and  arrange  for  the  resident's  safe  and  orderly  discharge.  The 
Committee  expects  that  the  Secretary  will  vigorously  enforce  this 
requirement  to  assure  that  States  and  nursing  facilities  do  not 
"dump"  these  residents.  Federal  Medicaid  matching  payments 
would  not  be  available  for  residents  with  respect  to  whom  such  a 
determination  has  been  made. 

The  Committee  recognizes  and  intends  that  the  Committee 
amendment  would  impose  an  affirmative  obligation  on  States  to 
provide  active  treatment  services  with  respect  to  certain  individ- 
uals without  providing  commensurate  Federal  matching  funds, 
except  in  the  context  of  ICF/MR  services,  where  such  funds  are  al- 
ready available  under  current  law.  The  Committee  is  willing  to  tol- 
erate continued  inappropriate  placement  of  mentally  ill  or  mental- 
ly retarded  individuals  only  in  the  case  of  long-term  facility  resi- 
dents who  elect  to  remain.  At  the  same  time,  the  Committee  is  un- 
willing to  see  residents  who  are  inappropriately  placed  in  nursing 
facilities,  but  who  require  active  treatment,  go  without  needed 
services.  In  the  Committee's  view,  the  responsibility  for  providing, 
or  paying  for  the  provision  of,  active  treatment  lies  with  the  States. 
The  Committee  notes  that  these  affirmative  active  treatment  obli- 
gations do  not  take  full  effect  against  the  States  until  April  1,  1990, 
over  2y2  years  from  the  Committee's  action;  this  should  give  States 
ample  opportunity  to  prepare.  In  addition,  the  Committee  amend- 
ment would  expressly  waive  the  active  treatment  requirement  with 
respect  to  the  residents  of  any  facility  if,  before  October  1,  1988,  the 
State  has  entered  into  an  agreement  with  the  Secretary  relating  to 
the  disposition  of  the  residents  in  that  facility  and  if  the  State  is  in 
full  compliance  with  such  agreement.  The  agreement  could  provide 
for  the  discharge  of  inappropriately  placed  residents  after  April  1, 
1990. 

For  purposes  of  these  requirements,  an  individual  would  be  con- 
sidered to  be  mentally  retarded  if,  as  under  current  law,  he  or  she 
is  mentally  retarded  or  has  a  related  condition.  An  individual 
would  be  considered  to  be  mentally  ill  if  he  or  she  has  a  primary  or 
secondary  diagnosis  of  mental  disorder,  as  defined  in  the  Diagnos- 
tic and  Statistical  Manual  of  Mental  Disorders,  3rd  edition.  This 
definition  would  include  individual's  with  a  diagnosis  of  dementia, 
including  Alzheimer's  disease. 

While  the  Committee  intends  to  eliminate  inappropriate  place- 
ment of  the  mentally  retarded  or  mentally  ill  in  nursing  facilities, 
it  does  not  intend  that  either  the  State  preadmission  screening  pro- 
grams or  the  State  annual  reviews  result  in  the  denial  of  nursing 
facility  services  to  those  who,  because  of  their  physical  or  mental 
conditions,  need  them.  To  protect  individuals  against  erroneous 
State  determinations,  the  Committee  amendment  would  require 
States,  by  January  1,  1989,  to  have  in  place  a  fair  process  to  allow 
individuals  adversely  affected  by  a  State  determination  in  the  con- 
text of  either  a  preadmission  screening  or  an  annual  review  to 
appeal  that  determination.  Individuals  could  be  adversely  affected 
not  only  by  a  determination  that  he  or  she  does  not  need  nursing 
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facility  services,  but  also  by  determinations  that  he  or  she  does  not 
need  active  treatment.  The  Committee  amendment  would  require 
the  Secretary  to  develop,  by  October  1,  1988,  minimum  criteria  for 
these  State  appeals  processes;  however,  every  State  would  be  re- 
quired to  have  an  appeals  process  in  place  by  January  1,  1989,  even 
if  the  Secretary  did  not  develop  minimum  criteria  on  a  timely 
basis.  The  Committee  expects  that  these  appeals  procedures  will 
offer  mentally  ill  and  mentally  retarded  individuals  at  least  the 
due  process  protections  of  a  Medicaid  fair  hearing  under  current 
law,  including  notice  of  the  right  to  appeal,  right  to  representation 
by  counsel,  and  right  to  a  fair  and  impartial  decision-making  proc- 
ess. 

(e)  Requirements  relating  to  administration  and  other  matters. — 
A  nursing  facility  would  have  to  meet  criteria  established  by  the 
Secretary  with  respect  to  governing  body  and  management,  agree- 
ments with  hospitals  regarding  transfers  of  residents,  disaster  pre- 
paredness, direction  of  medical  care  by  a  physician,  laboratory  and 
radiological  services,  clinical  records,  and  participation  of  residents 
and  legal  representatives.  These  criteria  would  have  to  be  designed 
to  assure  that  the  facility  is  administered  in  a  way  that  promotes 
the  highest  possible  phvsical  and  mental  health  and  psychosocial 
well-being  of  each  resident.  Facilities  would  be  required  to  notify 
the  State  licensure  agency  of  any  changes  in  (1)  persons  with  own- 
ership or  control  interests;  (2)  officers,  directors,  or  agents;  (3)  the 
entity  responsible  for  the  management  of  the  facility;  or  (4)  the  ad- 
ministrator or  director  of  nursing.  This  notice  would  have  to  be 
given  at  the  time  of  the  change,  for  it  might  signal  to  the  State 
agency  the  advisability  of  a  special  standard  survey  to  assure  that 
quality  of  care  in  the  facility  does  not  decline. 

A  nursing  facility  would  have  to  meet  State  and  local  licensure 
requirements,  as  well  as  the  appropriate  Life  Safety  Code  (or  State 
fire  and  safety  code  approved  by  the  Secretary). 

A  facility  would  have  to  maintain  an  infection  control  program 
to  prevent  the  development  and  transmission  of  disease  and  infec- 
tion, and  be  designed,  constructed,  equipped,  and  maintained  to 
protect  the  health  and  safety  of  residents,  personnel,  and  the  gen- 
eral public. 

A  facility  would  have  to  comply  with  all  applicable  Federal, 
State,  and  local  laws  and  regulations.  The  health  professionals  pro- 
viding services  in  the  facility  would  have  to  comply  with  all  accept- 
ed professional  standards  and  principles.  Finally,  the  nursing  facili- 
ty would  have  to  meet  any  other  requirements  relating  to  health 
and  safety  that  the  Secretary  determines  to  be  necessary. 

The  Committee  recognizes  that  quality  care  is  not  free.  A 
number  of  these  requirements  will  entail  additional  costs  of  oper- 
ation for  nursing  facilities  participating  in  Medicaid.  The  Commit- 
tee amendment  would  therefore  require  that,  with  respect  to  com- 
plying facilities.  State  Medicaid  payment  rates  take  into  account 
the  costs  of  complying  with  the  requirements  relating  to  provision 
of  services,  residents'  rights,  and  administration.  To  assure  that  fa- 
cilities are  reimbursed  only  for  those  reasonable  staffing  costs  that 
they  actually  incur,  the  Committee  amendment  would  further 
specify  that  payments  to  any  nursing  facility  that  has  received  a 
waiver  of  any  of  the  staffing  requirements  should  be  reduced  (rela- 
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tive  to  pa3mients  made  to  a  comparable  facility  that  is  in  compli- 
ance with  the  staffing  requirements)  to  take  into  account  the  wai- 
vered  facility's  lower  costs. 

To  assure  that  State  payment  rates  actually  take  into  account 
the  costs  of  compljdng  with  the  new  requirements,  the  Committee 
amendment  would  require  each  State  to  submit  to  the  Secretary, 
by  April  1,  1989,  a  State  plan  amendment  to  provide  for  an  appro- 
priate adjustment  in  pajmient  amounts  for  nursing  facility  services 
furnished  on  or  after  October  1,  1989.  The  Secretary  would  be  re- 
quired to  review  and  approve  or  disapprove  each  such  amendment 
by  September  30,  1989.  If  the  Secretary  disapproves  a  State's  plan 
amendment,  the  State  would  be  required  to  immediately  submit  a 
complying  amendment.  However,  the  failure  of  the  Secretary  to  ap- 
prove an  amendment  would  not  relieve  either  the  State  or  any 
nursing  facility  of  the  obligation  to  comply  with  the  requirements 
in  the  Committee  amendment  or  any  other  requirement  under 
Medicaid  law  or  regulation. 

The  Committee  amendment  would  also  require  States  to  imple- 
ment procedures  for  making  available  to  the  public  the  data  and 
methodology  used  in  establishing  pa3anent  rates  for  nursing  facili- 
ties. While  the  Committee  does  not  expect  the  States  to  reveal 
every  nuance  of  their  internal  decision-making  process,  the  Com- 
mittee does  expect  that  the  States  will  make  sufficient  information 
available  to  enable  nursing  facilities  and  resident  advocates  to  im- 
derstand  the  basis  on  which  rates  are  established  without  resort  to 
discovery  through  litigation. 

The  C5)mmittee  amendment  would  mandate  significant  addition- 
al requirements  for  many  State  Medicaid  nursing  home  programs. 
It  is  the  intent  of  the  Committee  that  the  States'  Medicaid  pro- 
grams provide  for  an  adjustment  (in  their  Medicaid  plan)  and  make 
pa3mients  commensurate  to  the  cost  incurred  by  the  providers  in 
implementing  the  new  requirements  and  that  such  pa3mient  be 
made  as  those  costs  are  incurred. 

Sec.  4112, — Use  of  resident  assessments 

In  its  report,  the  lOM  Committee  identified  "three  central  re- 
quirements for  providing  high-quality  nursing  home  care:  (1)  a  com- 
petently conducted,  comprehensive  assessment  of  each  resident;  (2) 
development  of  a  treatment  plan  that  integrates  the  contributions 
of  all  the  relevant  nursing  home  stafT,  based  on  the  assessment 
findings;  and  (3)  properly  coordinated,  compentent,  and  conscien- 
tious execution  of  all  aspects  of  the  treatment  plan."  Current  law 
does  not  require  a  standardized  assessment.  The  lOM  concluded 
that  the  techniques  and  instruments  are  now  available  to  produce 
"valid,  reliable'  resident  assessment  data.  In  the  view  of  this  Com- 
mittee, this  assessment  technology  should  be  applied  to  improve 
the  quality  of  care  for  residents  in  Medicaid-certified  nursing  facili- 
ties. 

The  Committee  amendment  would  require  the  Secretary,  by 
April  1,  1990,  to  (1)  specify  a  minimum  data  set  of  core  elements, 
common  definitions,  and  utilization  guidelines  to  be  used  in  assess- 
ing the  functional,  medical,  mental,  and  psychosocial  status  of  each 
resident;  and  (2)  designate  one  or  more  resident  assessment  instru- 
ments for  use  by  nursing  facilities  in  conducting  the  required  resi- 
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dent  assessments.  To  expedite  the  development  of  these  data  sets 
and  instruments,  section  4116(c)  of  the  Conmiittee  amendment 
would  waive  the  applicability  of  the  Paperwork  Reduction  require- 
ments under  which  the  Office  of  Management  and  Budget  is  au- 
thorized to  review  agency  reporting  forms  and  information  re- 
quests. 

The  Committee  intends  that  the  resident  assessment  instrument 
or  instruments  developed  by  the  Secretary  have  the  following  char- 
acteristics. First,  when  used  by  a  trained  observer,  the  instrument 
should  describe  the  capacity  of  the  resident,  at  the  time  of  observa- 
tion, to  function  independently.  Second,  when  used  by  another 
trained  observer  on  the  same  resident  at  the  same  time,  the  result 
should  be  the  same  as  that  obtained  by  the  first  observer.  Finally, 
the  descriptive  portions  of  the  resident  assessment  instrument 
should  be  helpful  to  nursing  facility  staff  in  planning  care,  but  the 
assessment  of  the  resident's  functional  capacity  should  not  be 
either  prognostic  or  prescriptive.  Inclusion  of  opinions  on,  or  con- 
clusions about,  the  resident's  diagnosis,  prognosis,  or  treatment 
plans  in  the  evaluation  of  the  resident's  functional  capacity  will  in- 
troduce bias,  reduce  repreoducibility,  and  confound  audits. 

By  July  1,  1990,  each  State  would  be  required  to  specify  the 
single  resident  assessment  instrument  to  be  used  by  aQl  nursing  fa- 
cilities participating  in  Medicaid  in  that  State.  A  State  may  specify 
one  of  the  instruments  designated  by  the  Secretary.  Or  the  State 
may  specify  one  of  its  own  design,  so  long  as  the  Secretary  has 
found  that  this  alternate  instrument  will  yield  the  minimum  data 
set  specified  by  the  Secretary.  The  requirement  for  State  specifica- 
tion of  a  resident  assessment  instrument  would  take  effect  on  July 
1,  1990,  whether  or  not  the  Secretary  has  issued  final  implement- 
ing regulations  by  that  time. 

Because  the  resident  assessment  is  one  of  the  critical  underpin- 
ning at  high  quality  care,  accuracy  in  describing  the  functional  ca- 
pacity and  health  status  of  each  resident  is  essential.  To  clarify  ac- 
countability, section  4111  of  the  Committee  amendment  would  re- 
quire that  a  registered  professional  nurse  sign  and  certify  the  accu- 
racy of  each  assessment.  To  enforce  accountability,  the  Committee 
amendment  would  provide  for  imposition  of  a  civH  money  penalty 
of  up  to  $1,000  per  assessment  where  an  individual  willfully  and 
knowingly  certifies  a  material  and  false  statement  in  an  assess- 
ment. Where  an  administrator,  owner,  or  other  individual  willfully 
and  knowingly  cause  a  registered  nurse  to  certify  a  material  and 
false  statement  in  a  resident  assessment,  the  civil  money  penalty 
would  be  increased  to  no  more  than  $5,000  per  falsified  assessment. 
These  civil  money  penalties  would  be  administered  by  the  Inspec- 
tor General  in  the  same  manner  as  those  under  section  11 28 A  of 
the  Social  Security  Act,  as  amended  by  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act  of  1987,  P.L.  100-93.  However, 
imposition  of  a  civil  money  penalty  for  falsification  of  resident  as- 
sessments would  not  be  a  grounds  for  exclusion  of  the  individual 
involved  from  the  Medicaid  or  Medicare  programs  altogether. 

Sec.  4113. — Survey  and  certification  process 

Under  current  law.  State  Medicaid  agencies  are  required  to  con- 
tract with  State  survey  agencies  to  determine  whether  SNFs  and 
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ICFs  meet  the  conditions  for  participation  or  certification  stand- 
ards, respectively,  under  the  Medicaid  program.  State  survey  agen- 
cies are  the  licensure  and  certification  agencies  with  which  the  Sec- 
retary contracts  under  Medicare  to  review  compliance  by  SNFs 
with  Medicare  conditions  of  participation.  The  Secretary  also  has 
the  authority  to  conduct  onsite  surveys  of  SNFs  or  ICFs  to  review 
compliance  with  Medicaid  conditions  or  standards.  The  Secretary 
may,  on  the  basis  of  these  Federal  "look  behind"  surveys,  termi- 
nate Medicaid  participation  by  noncomplying  facilities. 

State  survey  agencies  are  required  to  inspect  all  SNFs  and  ICFs 
participating  in  Medicaid  at  least  once  per  year  to  determine  the 
extent  of  compliance  with  Federal  conditions  and  standards.  In  ad- 
dition to  these  annual  inspections.  States  must  conduct  ''inspec- 
tions of  care"  under  which  the  care  provided  to  each  Medicaid  resi- 
dent in  an  SNF  or  ICF  is  reviewed,  onsite,  at  least  once  each  year. 
The  purpose  of  these  inspections  of  care  is  to  determine  the  ade- 
quacy of  the  services  the  resident  is  receiving,  whether  the  resi- 
dent s  continued  placement  in  the  facility  is  necessary,  and  wheth- 
er an  alternate  placement  would  be  more  appropriate.  To  the 
extent  that  annual  surveys  or  inspections  of  care  involve  skilled 
professional  medical  personnel  or  supporting  staff.  State  costs  for 
these  activities  are  matched  by  the  Federal  government  at  a  75- 
percent  rate. 

The  current  survey  and  certification  system  has  been  in  effect 
since  1974.  It  focuses  on  structural  requirements  (e.g.,  written  poli- 
cies and  procedures,  staff  qualifications  and  functions,  and  physical 
plant  characteristics),  not  on  resident  outcomes  (e.g.,  presence  or 
absence  of  bedsores  or  infections,  extent  of  cognitive  impairment). 
The  lOM  Committee  identified  a  number  of  major  problems  with 
the  current  survey  process,  including  predictability,  inefficiency,  an 
emphasis  of  paper  compliance,  insensitivity  to  resident  needs,  in- 
consistency, and  lack  of  coordination  with  ombudsman  programs 
and  other  monitoring  processes.  The  lOM  Committee  urged  the 
adoption  of  a  resident-centered,  outcome-oriented  survey  process, 
noting  that  "a  shorter  inspection  procedure  and  use  of  an  outcome- 
oriented  survey  protocol  will  permit  surveyors  to  identify  and  con- 
centrate their  efforts  on  facilities  with  problems." 

The  Committee  is  aware  that  HCFA,  under  court  order,  has  pub- 
lished proposed  regulations  setting  forth  a  new  survey  methodolo- 
gy, guidelines,  and  forms  which  HCFA  believes  uses  resident  out- 
comes as  the  primary  means  to  establish  the  compliance  status  of 
facilities.  52  Fed.  Reg.  24752  (July  1,  1987).  While  the  Committee 
expresses  no  view  on  the  merits  of  this  regulatory  proposal,  it  ob- 
serves that  a  number  of  the  recommendations  contained  in  the 
lOM  Committee  report  can  be  accomplished  only  through  statutory 
change. 

The  Committee  amendment  would  restructure  and  refocus  the 
existing  survey  and  certification  process.  The  States  would  be  re- 
sponsible for  certifying  the  compliance  of  all  private  nursing  facili- 
ties with  the  revised  Medicaid  requirements.  The  Secretary  would 
be  responsible  for  certifying  the  compliance  of  all  public  nursing  fa- 
cilities, whether  owned  by  a  State,  a  county,  or  a  municipality.  In 
determining  compliance,  both  the  States  and  the  Secretary  would 
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have  to  follow  the  two-step  survey  process  delineated  by  the  Com- 
mittee amendment. 

Each  nursing  facility  participating  in  Medicaid  would  be  subject 
to  an  annual  standard  survey.  The  standard  survey  would  have  to 
include,  for  a  case-mix  stratified  sample  of  residents,  (1)  an  onsite 
review  of  the  quality  of  care  furnished  to  each  resident  in  the 
sample,  and  (2)  an  aduit  of  the  accuracy  of  the  assessments  and  the 
adequacy  of  the  written  plans  of  care  for  each  resident  in  the 
sample.  In  reviewing  the  quality  of  care,  surveyors  would  be  re- 
quired to  use  "key  indicators"  of  medical,  nursing,  and  rehabilita- 
tive care,  dietary  and  nutrition  services,  activities  and  social  par- 
ticipation, and  sanitation,  infection  control,  and  physical  environ- 
ment. Examples  of  these  "key  indicators,"  i.e.,  resident  outcomes 
that  suggest  the  presence  of  either  good  or  bad  care,  are  set  forth 
in  Appendix  E  to  the  lOM  Committee  report. 

The  standard  survey,  while  "annual,"  would  not  have  to  be  con- 
ducted every  12  months  in  every  facility.  Indeed,  such  a  rigid 
schedule  would  conflict  with  the  requirement  that  the  survey  be 
conducted  without  any  prior  notice  to  the  facility.  The  standard 
survey  would  have  to  be  conducted  without  prior  notice  to  the  facil- 
ity at  least  once  every  15  months.  However,  facilities  would,  on  av- 
erage in  each  State,  have  to  be  subject  to  a  standard  survey  no  less 
frequently  than  every  12  months.  The  Committee  would  expect 
survey  cycles  to  vary  so  that  facilities  were  not  able  to  predict  the 
arrival  of  a  survey  team. 

The  Conmiittee  amendment  would  authorize  the  States  and  the 
Secretary  to  conduct  a  standard  survey,  or  an  abbreviated  version 
of  a  standard  survey  within  2  months  after  any  change  in  owner- 
ship, administration,  or  management  of  a  facility,  as  well  as  after  a 
change  in  the  director  of  nursing.  The  purpose  of  these  special  sur- 
veys would  be  to  determine  whether  the  change  has  led  to  any  de- 
cline in  the  quality  of  care.  While  these  special  surveys  would  not 
be  required,  the  Committee  expects  that  the  States  and  the  Secre- 
tary will  conduct  them  as  needed  to  ensure  that  facilities  which 
have  been  providing  good  care  do  not  reduce  their  quality  following 
a  change  in  ownership,  management,  administration,  or  nursing 
supervision. 

To  assure  that  facilities  are  not  notified  in  advance  of  the  arrival 
of  surveyors,  the  Committee  amendment  would  impose  a  civil 
money  penalty  of  up  to  $2,000  on  any  individual  who  notifies,  di- 
rectly or  through  another  individual  or  entity,  a  nursing  facility  of 
the  time  or  the  date  on  which  such  a  survey  is  scheduled  to  be  con- 
ducted. The  $2,000  penalty  would  apply  to  each  occasion  on  which 
an  individual  notifies  a  facility  or  causes  it  to  be  notified.  This  civil 
money  penalty  would  be  administered  by  the  Inspector  General  in 
the  same  manner  as  other  civil  money  penalties  under  section 
1128A  of  the  Social  Security  Act,  as  amended  by  the  Medicare  and 
Medicaid  Patient  and  Program  Protection  Act  of  1987,  P.L.  100-93. 
However,  the  Inspector  General  would  not  be  authorized  to  exclude 
individuals  subject  to  civil  money  penalties  under  this  section  ft-om 
the  Medicare  or  Medicaid  programs.  As  a  further  protection  for  un- 
announced surveys,  the  Committee  amendment  would  require  the 
Secretary  to  review  each  State's  procedure  for  scheduling  and  con- 
ducting standard  surveys  to  assure  that  the  State  has  taken  all  rea- 
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sonable  steps  to  avoid  tipping  off  the  facilities  of  a  pending  survey 
through  the  scheduling  procedures  (e.g.,  scheduling  all  the  facilities 
in  a  particular  community  in  the  same  month)  and  the  conduct  of 
the  surveys  themselves  (e.g.,  sending  survey  forms  to  the  facilities 
in  advance). 

The  purpose  of  the  unannounced  "annual'*  standard  survey  is 
not  to  determine  whether  every  nursing  facility  is  in  compliance 
with  every  requirement  of  participation.  Instead,  its  purpose  is  to 
detect  facilities  where  residents  are  not  receiving  quality  care.  This 
will  allow  limited  survey  and  enforcement  resources  to  be  targetted 
on  substandard  quality  facilities.  Of  course,  if  the  State  or  the  Sec- 
retary found  during  a  standard  survey  that  a  facility  was  out  of 
compliance  with  one  or  more  requirements  of  participation,  the 
Secretary  could  initiate  compliance  actions,  including  the  imposi- 
tion of  sanctions,  on  the  basis  of  those  findings  alone. 

When  the  State  or  the  Secretary  finds,  as  the  result  of  a  stand- 
ard survey,  that  a  nursing  facility  has  provided  substandard  qual- 
ity of  care,  an  extended  survey  would  have  to  be  conducted.  The 
purpose  of  this  extended  survey  would  be  to  identify  the  policies 
and  procedures  which  produced  the  substandard  quality  and  to  de- 
termine whether  the  facility  has  complied  with  each  of  the  require- 
ments of  participation.  The  extended  survey  would  have  to  be  con- 
ducted immediately  after  the  standard  survey,  but  in  no  event 
later  than  2  weeks  after  the  standard  survey.  The  State  or  the  Sec- 
retary, in  their  discretion,  could  conduct  an  extended  survey,  or 
partial  extended  survey,  of  any  facility  at  any  time,  even  if  that 
facility  was  not  shown  during  a  standard  survey  to  have  provided 
substandard  quality  of  care. 

The  Committee  amendment  would  require  that  both  the  stand- 
ard and  extended  surveys  conducted  by  the  States  and  the  Secre- 
tary use  protocols  that  will  detect  noncompliant  facilities  and 
permit  effective  enforcement  of  the  requirements  of  participation. 
The  Secretary  would  have  to  develop,  test,  and  validate  these  pro- 
tocols by  April  1,  1990.  However,  the  failure  of  the  Secretary  to  de- 
velop such  protocols  would  not  relieve  the  States  or  the  Secretary 
of  their  responsibilities  to  conduct  standard  and  extended  surveys. 
It  is  the  Committee's  expectation  that  the  use  of  protocols  will 
enable  facilities,  residents,  and  residents'  families  and  advocates  to 
know  how  surveys  will  be  conducted  and  how  data  will  be  analyzed 
to  reach  conclusions  about  the  quality  of  care  at  a  facility. 

To  reduce  variations  among  surveys,  the  Committee  amendment 
would  direct  the  Secretary  to  provide  training  for  State  and  Feder- 
al surveyors  in  the  use  of  the  resident  assessment  instruments  as 
well  as  the  new  survey  protocols.  Because  educational  programs 
alone  will  not  assure  consistency,  the  Committee  amendment 
would  require  the  State  to  implement  programs  to  measure  and 
reduce  inconsistency  in  the  application  of  survey  protocols  and  in 
survey  results. 

State  and  Federal  survey  personnel  would  have  to  meet  mini- 
mum qualifications  established  by  the  Secretary  no  later  than 
April  1,  1990.  In  addition,  States  would  be  prohibited  from  using  as 
a  surveyor  any  individual  who,  within  the  past  2  years,  has  served 
on  the  staff  of,  or  as  a  consultant  to,  the  particular  facility  being 
surveyed. 
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The  lOM  Committee  found  considerable  variation  in  regulatory 
capacity  from  State  to  State.  To  assure  that  nursing  facility  resi- 
dents receive  the  s€une  high  level  of  regulatory  protection  regard- 
less of  the  State  in  which  they  are  located,  the  Committee  amend- 
ment would  authorize  the  Secretary  to  conduct  surveys  of  any  facil- 
ity at  any  time  to  determine  whether  the  facility  is  in  compliance 
with  the  requirements  of  participation.  These  surveys  could  be 
standard,  extended,  abbreviated  standard,  partial  extended,  or 
some  combination  thereof.  The  surveys  could  be  initiated  on  the 
basis  of  a  complaint,  a  newspaper  expose,  or  any  other  information 
which  the  Secretary  has  reason  to  believe  raises  a  question  about  a 
facility's  compliance.  The  results  of  these  surveys  could  be  the 
basis  for  subsequent  compliance  and  enforcement  actions. 

To  assure  that  the  States  properly  discharge  their  survey  and 
certification  responsibilities,  such  that  facilities  found  to  deliver 
good  quality  care  by  the  State  do  in  fact  deliver  good  quality  care, 
the  Committee  amendment  would  direct  the  Secretary  to  conduct 
on-site  validation  surveys.  These  "look  behind"  surveys  would  have 
to  be  conducted  on  a  representative  sample  of  facilities  in  each 
State  within  two  months  of  the  State's  surveys.  The  sample  would 
have  to  include  a  sufficient  number  of  facilities  to  allow  inferences 
about  the  adequacies  of  each  State's  standard  and  extended  sur- 
veys. In  conducting  these  "look  behind"  surveys,  the  Secretary 
would  be  required  to  use  the  same  protocols  as  the  State  is  re- 
quired to  use.  If  the  State  determines  a  facility  is  in  compliance 
with  the  requirements  of  participation  but  the  Secretary  in  the 
"look  behind  survey  finds  that  it  is  not,  the  Secretary's  determi- 
nation would  control.  If  the  Secretary,  on  the  basis  of  the  "look 
behind"  surveys,  finds  that  a  State's  survey  and  certification  per- 
formance inadequate,  the  State  would  be  subject  to  a  reduction  in 
its  Federal  matching  payments  for  the  costs  of  administering  the 
survey  and  certification  process  (but  not  in  Federal  matching  pay- 
ments to  State  Medicaid  agencies  for  general  administrative  ex- 
penses). The  payment  reduction  for  a  given  calendar  quarter  would 
be  33  percent  of  the  following  fraction:  the  total  number  of  resi- 
dents in  facilities  found  during  a  "look  behind"  survey  in  that 
quarter  to  be  out  of  compliance  with  one  or  more  of  the  require- 
ments of  participation,  divided  by  the  total  number  of  residents  in 
facilities  found  to  be  in  compliance  during  "look  behind"  surveys  in 
that  quarter. 

To  assist  the  States  in  meeting  the  costs  of  implementing  the  re- 
vised survey  and  certification  process,  the  Committee  amendment 
would  set  the  Federal  Medicaid  matching  rate  for  any  necessary 
costs  incurred  by  the  States  at  90  percent  in  FY  1990,  85  percent  in 
FY  1991,  80  percent  in  FY  1992,  and  75  percent  in  FY  1993  and 
thereafter. 

The  Committee  amendment  would  repeal  the  current  law  re- 
quirements relating  to  surveys,  "inspections  of  care,"  and  physician 
certification  and  recertification  of  SNF  and  ICF  residents.  The 
amendment  would  also  repeal  the  penalties  applicable  to  noncom- 
pliance with  these  requirements.  The  repeal  would  be  effective  no 
earlier  than  October  1,  1990.  However,  the  Committee  wishes  to 
assure  that  the  new  regulatory  protections  for  quality  care  are  in 
place  and  operational  in  each  State  before  the  current  require- 
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ments  and  penalties  are  repealed.  Accordingly,  repeal  would  not 
apply  in  any  State  until  the  Secretary  had  determined  that  the 
State  has  designated  an  approved  resident  assessment  instrument 
for  use  by  nursing  facilities  and  that  the  State  has  actually  begun 
conducting  annual  and  extended  surveys  of  compliance  with  the 
new  requirements.  The  Committee  understands  that  some  States 
have  incorporated  the  '^inspection  of  care'*  process  into  their  case- 
mixed  based  reimbursement  system.  Under  the  Committee  amend- 
ment, States  could,  at  their  option,  continue  to  conduct  annual  "in- 
spections of  care"  of  each  nursing  facility  resident,  receving  Feder- 
al Medicaid  matching  pajrments  at  a  rate  of  50  percent  for  the 
costs  of  this  activity. 

Sec.  4^14'— Enforcement  process 

Under  current  law,  SNFs  and  ICFs  participate  in  Medicaid  under 
provider  agreements  with  State  Medicaid  agencies.  In  order  to 
enter  into  a  provider  agreement,  an  SNF  or  ICF  must  be  certified 
by  a  State  survey  agency  as  complying  with  conditions  of  participa- 
tion (for  SNFs)  or  standards  (for  ICFs).  If  an  SNF  or  ICF  is  found 
out  of  compliance  with  one  or  more  conditions  of  participation  or 
standards,  the  Secretary  has  only  two  sanctions  at  his  disposal. 
First,  the  Secretary  may  decertify  the  facility  and  terminate  its 
Medicaid  provider  agreement.  If  the  facility's  continued  participa- 
tion in  the  program  would  constitute  an  immediate  and  serious 
threat  to  the  health  and  safety  of  patients,  and  if  the  facility  has 
been  notified  of  its  deficiencies  and  had  failed  to  correct  them,  the 
Secretary  may  terminate  participation  prior  to  a  hearing.  In  the 
absence  of  an  immediate  threat  to  health  and  safety,  the  Secretary 
must  afford  the  provider  an  opportunity  to  a  hearing  prior  to  ter- 
mination. The  Secretary  may  reinstate  any  terminated  facility  if 
the  reason  for  termination  has  been  removed  and  there  is  reasona- 
ble assurance  that  it  will  not  recur.  Second,  with  respect  to  SNFs 
found  out  of  compliance  with  the  conditions  of  participation,  the 
Secretary  may,  where  the  facility's  deficiencies  do  not  pose  immedi- 
ate jeopardy  to  residents,  deny  payment  for  new  admissions  for  up 
to  11  months  as  an  alternative  to  termination  of  the  provider 
agreement. 

Current  law  also  requires  States  to  terminate  an  SNF  or  ICF 
with  deficienfcies  that  immediately  jeopardize  the  health  and 
safety  of  its  residents.  As  an  alternative  to  termination  where  a  fa- 
cility's deficiencies  do  not  immediately  jeopardize  resident  health 
and  safety,  the  Medicaid  statute  authorizes  States  to  deny  pay- 
ments for  new  Mecicaid  admissions.  During  the  period  that  pay- 
ments are  suspended,  the  facility  continues  to  receive  Medicaid  re- 
imbursement for  eligible  residents  admitted  prior  to  the  suspension 
date.  However,  before  a  State  can  deny  payment  for  new  Medicaid 
admissions,  it  must  first  give  the  facility  notice  of  its  deficiencies,  a 
reasonable  opportunity  (up  to  60  days)  to  correct  them,  and  reason- 
able notice  and  opportunity  for  a  hearing.  In  addition,  the  State  is 
required  to  resume  pajmient  to  the  facility  when  the  State  finds 
the  facility  is  either  in  substantial  compliance  with  the  conditions 
of  participation,  or  is  merley  making  good  faith  efforts  to  achieve 
substantial  compliance.  If  the  facility  remains  out  of  compliance 
for  11  months  after  the  suspension  of  pa3anents  for  new  admis- 
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sions,  the  State  must  terminate  the  facility's  participation  in  the 
program. 

In  reviewing  the  enforcement  experience  under  current  law,  the 
lOM  Committee  identified  as  a  serious  problem  **the  large  numbers 
of  marginal  or  substandard  nursing  homes  that  are  chronically  out 
of  compliance  when  surveyed,  may  or  may  not  be  subject  to  mild 
sanctions,  temporarily  correct  their  deficiencies  under  a  plan  of 
correction,  and  then  quickly  lapse  into  noncompliance  until  the 
next  annual  survey."  The  lOM  Committee  traced  this  "yo/yo"  or 
"roller  coaster"  phenomenon  in  part  to  a  general  enforcement  atti- 
tude that  substantial  facilities  should  be  encouraged  to  achieve 
compliance  rather  than  be  barred  from  the  Medicaid  program  until 
they  are  in  compliance.  This  Committee  agrees  with  the  lOM  that, 
if  there  ever  was  a  valid  reason  to  allow  nursing  facilities  to  oper- 
ate with  numerous  and  repeated  deficiencies,  it  no  longer  applies. 
Under  the  Committtee  amendment,  the  Secretary  and  the  States 
are  expected  to  eliminate  substandard  providers  from  the  program 
and  to  deter  repeat  violations,  not  to  allow  substandard  providers 
to  remain  in  the  program  through  a  policy  or  practice  of  consulta- 
tion. 

The  lOM  Committee  found  that  States  "rarely"  terminate  pro- 
vider agreements  because  of  the  difficulty  and  undesirability  of  re- 
locating residents,  particularly  where  the  loss  of  Medicaid  revenues 
would  result  in  closure  of  the  facility.  The  lOM  Committee  recom- 
mended that  the  Medicaid  statute  be  amended  to  specify,  in  addi- 
tion to  termination,  a  set  of  intermediate  ssuictions  for  use  by 
States  and  by  the  Federal  government  in  enforcing  compliance 
with  conditions  of  participation  and  standards,  including  bans  on 
admission,  civil  fines,  receivership,  and  emergency  authority  to 
close  facilities  and  transfer  residents.  The  lOM  Committee  also 
urged  the  adoption  of  more  severe  sanctions  for  chronic  or  repeat 
violators.  These  recommendations  were  recently  reaffirmed  by  the 
General  Accounting  Office,  which  concluded  that  "penalties  short 
of  decertificaton  of  nursing  homes  are  needed  to  deter  noncompli- 
ance," "Medicare  and  Medicaid:  Stronger  Enforcement  of  Nursing 
Home  Requirements  Needed"  (July  1987). 

Based  on  a  review  of  enforcement  case  files  for  26  nursing  homes 
in  5  States,  the  GAO  found  that,  under  current  law,  *7iursing 
homes  that  have  serious  deficiencies — those  that  jeopardize  patient 
health  and  safety  or  seriously  limit  the  facility's  ability  to  provide 
adequate  care — are  able  to  remain  in  the  Medicare  or  Medicaid 
program  without  incurring  any  penalty  if  the  deficiencies  are  ad- 
quately  corrected  before  the  expiration  of  the  certification  period 
or  before  the  effective  date  of  termination  action.  In  other  words, 
nursing  homes  know  in  advance  that  they  will  not  be  penalized  if 
caught  with  serious  deficiencies  as  long  as  they  correct  them  suffi- 
ciently to  qualify  for  recertification  or  stop  on  ongoing  decertifica- 
tion action."  The  GAO  also  found  that,  "when  deficiencies  do  not 
seriously  threaten  patient  health  or  safety,  there  are  no  effective 
Federal  sanctions  to  deter  noncompliance.  Even  if  the  facility  is  re- 
peatedly out  of  compliance,  it  will  incur  no  penalty  for  not  main- 
taining compliance. 

In  the  view  of  the  Committee,  if  this  circumstance  is  allowed  to 
continue,  the  new  requirements  for  nursing  facilities  and  the  new 
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survey  and  certification  procedures  that  would  be  established 
under  the  Committee  amendment  will  not  bring  the  intended  im- 
provements in  the  quality  of  care  for  nursing  facility  residents.  Ac- 
cordingly, the  CJommittee  amendment  would  specify  a  broad  range 
of  sanctions  for  use  by  both  the  Secretary  and  the  States.  The  Com- 
mittee expects  that  these  sanctions  will  be  invoked  by  both  the  Sec- 
retary and  the  States  whenever  necessary  to  promote  compliance 
with  the  requirements  of  participation  ana  assure  high  quality  care 
for  nursing  facility  residents.  (The  requirements  of  participation 
are  those  relating  to  the  provision  of  services,  residents'  rights, 
preadmission  screening,  and  administration  and  other  matters). 

The  Committee  emphasizes  that  the  remedies  specified  under  the 
amendment  are  not  exclusive,  and  should  not  be  construed  to  limit 
the  use  of  other  remedies  that  may  be  available  to  either  the  States 
or  the  Secretary  under  State  or  Federal  law.  Nor  should  the  speci- 
fied remedies  be  construed  to  limit  remedies  available  to  residents 
at  common  law,  including  private  rights  of  action  to  enforce  com- 
pliance with  requirements  for  nursing  facilities.  Remedies  may  be 
invoked  on  the  basis  of  findings  made  by  either  the  Secretary  or 
the  States  from  standard,  extended,  or  partial  extended  surveys, 
from  investigations  of  complaints  from  residents  or  families,  or 
from  any  other  sources  of  information  regarding  the  compliance  of 
facilities  with  the  requirements  of  participation. 

State  Remedies. — If  a  State  finds  that  a  nursing  facility  does  not 
meet  one  or  more  of  the  requirements  of  participation,  and  that 
the  facility's  deficiencies  immediately  jeopardize  the  health  or 
safety  of  its  residents,  the  State  would  have  to  take  one  of  the  fol- 
lowing enforcement  actions.  It  could  immediately  appoint  tempo- 
rary management  to  oversee  the  operation  of  the  facility  and 
remove  the  jeopardy  to  resident  health  and  safety  and  correct  the 
deficiencies.  Federal  Medicaid  matching  funds  would  continue  to  be 
available  for  up  to  6  months  for  the  care  of  residents  while  the  fa- 
cility is  brought  back  into  compliance  under  a  corrective  action 
plan  approved  by  the  Secretary.  In  the  alternative,  the  State  could 
terminate  the  facility's  participation  in  Medicaid.  If  a  State  chooses 
this  alternative,  it  would  have  to  notify  the  Secretary  and  provide 
for  the  safe  and  orderly  transfer  of  residents,  consistent  with  the 
residents'  pre-transfer  notice  rights.  A  State's  reasonable  expendi- 
tures for  temporary  management  and  for  transfer  of  patients  to 
other  facilities  would  be  subject  to  Federal  Medicaid  matching  at 
the  rate  of  50  percent.  In  either  case — temporary  management  or 
termination — the  State  could  also  impose  additional  sanctions  on 
the  facility,  including  civil  money  penalties. 

If  a  State  finds  that  a  nursing  facility  does  not  meet  one  or  more 
of  the  requirements  of  participation,  and  that  the  facility's  deficien- 
cies do  not  immediately  jeopardize  the  health  or  safety  of  its  resi- 
dents, the  State  could,  as  an  alternative  to  termination,  invoke  one 
or  more  of  the  following  intermediate  sanctions.  First,  the  State 
could  deny  payment  for  new  admissions  (whether  or  not  Medicaid- 
eligible  upon  admission)  after  a  date  specified  in  notice  to  the  facil- 
ity and  the  public.  In  contrast  to  current  law,  the  State  would  be 
authorized  to  begin  denying  pajanent  for  new  admissions  prior  to  a 
hearing.  The  denial  of  payment  would  not  end  until  the  facility 
was  found  to  be  in  substantial  compliance  with  all  the  require- 
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ments  of  participation,  not  just  the  particular  requirement  or  re- 
quirements on  which  the  initial  finding  of  noncompliance  was 
based.  A  finding  that  a  facility  was  making  good  faith  efforts  to 
achieve  substantial  compliance  would  not  justify  resumption  of 
payments. 

Second,  the  State  could  assess  and  collect  a  civil  money  penalty, 
with  interest,  for  each  day  in  which  the  facility  is  or  was  out  of 
compliance  with  one  or  more  of  the  requirements  of  participation. 
In  accordance  with  the  GAO  ^dings  and  recommendations,  the 
Committee  amendment  would  expressly  allow  a  State  to  impose 
civil  money  penalties  for  each  day  in  which  a  facility  was  found  out 
of  compliance  with  one  or  more  of  the  requirements  of  participa- 
tion, even  if  the  facility  subsequently  corrected  its  deficiencies  and 
brought  itself  into  full  compliance.  This,  in  the  Committee's  view, 
is  essential  to  creating  a  financial  incentive  for  facilities  to  main- 
tain compliance  with  the  requirements  for  participation.  The  Com- 
mittee amendment  would  set  no  upper  limit  on  the  amount  of 
these  penalties  and  would  allow  States  to  increase  the  amounts  in 
cases  of  repeated  noncompliance.  States  could  impose  civil  money 
penalties  prior  to  a  hearing.  Funds  collected  by  a  State  from  the 
imposition  of  civil  money  penalties  would  have  to  be  applied  to  the 
protection  of  health  or  property  of  residents  in  deficient  facilities, 
including  pa)mient  for  resident  relocation  costs,  compensation  of 
residents  for  loss  of  personal  fimds,  and  operation  of  a  substandard 
facility  during  correction  of  deficiencies  or  closure.  To  assure  that 
noncomplying  facilities  bear  the  full  measure  of  any  civil  money 
penalties  imposed,  the  Committee  amendment  precludes  Federal 
matching  for  Medicaid  payments  to  facilities  for  the  amounts  of 
the  penalties. 

Third,  the  State  could  appoint  temporary  management  to  oversee 
the  operation  of  a  deficient  facility  and  to  protect  the  health  and 
safety  of  its  residents.  The  appointment  could  be  made  by  the 
courts,  by  the  State  survey  agency,  or  by  other  State  officials.  The 
management  could  be  State  officials  or  private  individuals.  This 
remedy  would  be  used  in  two  contexts:  overseeing  the  orderly  clo- 
sure of  a  facility,  or  bringing  a  substandard  facility  back  into  com- 
pliance. In  the  latter  case,  temporary  management  could  not  be 
ended  until  the  State  determines  that  the  facflity  has  the  manage- 
ment capability  to  assure  continued  compliance  with  all  the  re- 
quirements of  participation.  The  costs  of  temporary  management, 
whether  for  closure  or  correction,  would  be  subject  to  Federal 
matching  payments  at  the  rate  of  50  percent. 

Finally,  the  State  could,  in  an  emergency,  close  the  facility, 
transfer  the  residents  in  the  facility  to  other  facilities,  or  both.  The 
Committee  recognizes  that  transfer  of  residents,  even  from  poor 
quality  facilities,  can  be  traumatic  for  the  residents  involved,  and  it 
does  not  anticipate  that  this  remedy  will  be  used  frequently.  How- 
ever, there  may  well  be  circumstances  where,  in  the  judgment  of 
the  State  or  the  Secretary,  transfer  of  the  residents  would  be  less 
hazardous  for  the  residents  than  continued  stay  in  the  facility.  To 
facilitate  orderly  transfers,  the  Committee  amendment  would  pro- 
vide Federal  matching  funds,  at  a  rate  of  50  percent,  for  a  State's 
reasonable  costs  in  closing  a  facility  or  transferring  residents  to  a 
new  facility.  In  addition.  Federal  matching  funds  would  continue  to 
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be  available  for  the  costs  of  care  for  the  residents  subject  to  trans- 
fer for  up  to  6  months,  consistent  with  a  corrective  action  plan  ap- 
proved by  the  Secretary. 

The  Committee  amendment  would  require  that  States  establish, 
on  or  before  October  1,  1989,  the  statutory  or  regulatory  authority 
for  the  exercise  of  each  of  these  alternate  remedies.  The  Secretary 
would  be  directed  to  develop  and  make  available,  by  October  1, 
1988,  a  minimum  set  of  standards  for  the  States  as  to  how  these 
remedies  should  be  structured;  however,  even  if  the  Secretary  does 
not  provide  timely  guidance,  the  States  would  still  have  to  estab- 
lish the  specified  sanction  authority.  States  could  comply  with  this 
requirement  by  establishing  intermediate  sanctions  other  than 
denial  of  payment  for  new  admissions,  civil  money  penalties,  tem- 
porary management,  or  emergency  closure  authority.  However,  the 
State  would  have  to  demonstrate,  based  on  experience  accumulated 
from  its  operation  of  different  intermediate  sanctions,  that  its  in- 
termediate sanctions  are  just  as  effective  in  deterring  noncompli- 
ance, and  jsut  as  effective  in  correcting  deficiencies,  as  those  speci- 
fied in  the  Committee  amendment.  The  Committee  agrees  with 
both  the  lOM  Committee  and  the  GAO  that  civil  money  penalties 
are  an  essential  enforcement  tool,  because  they  can  be  applied  to 
less  serious  violations  early  and  often,  thereby  deterring  more  seri- 
ous vilations. 

In  order  to  asure  that  facilities  fond  out  of  compliance  with  one 
or  more  of  the  requirements  of  participation  have  an  incentive  to 
come  back  into  compliance,  the  Committee  amendment  would  re- 
quire States  to  deny  payment  for  all  residents  admitted  3  months 
after  the  date  the  facility  is  found  out  of  compliance.  The  denial  of 
pajrment  would  continue  until  the  State  or  the  Secretary  found  the 
facility  in  substantial  compliance  with  all  the  requirements  of  par- 
ticipation, not  just  the  particular  requirement  on  which  the  initial 
finding  of  noncompliance  was  based. 

The  Committee  is  particulary  concerned  with  the  patterns  of  re- 
peated noncompliance  noted  by  both  the  lOM  Committee  and  GAO. 
The  Committee  amendment  would  require  that  States  deny  pay- 
ment for  new  admissions  and  monitor,  on-site,  any  nursing  facility 
that  is  found  to  have  provided  substandard  quality  of  care  on  each 
of  3  consecutive  standard  surveys.  These  represent  the  mimimum 
actions  the  State  would  be  required  to  take;  it  could,  of  course, 
impose  additional  remedies,  such  as  civil  money  penalties.  The 
minimum  remedies  would  remain  in  effect  until  the  State  deter- 
mines that  the  facility  is  in  compliance  with,  and  will  remain  in 
compliance  with,  all  of  the  requirements  of  participation. 

The  Committee  recognizes  that,  in  many  cases,  the  continued 
flow  of  Medicaid  revenues  to  a  substandard  facility  will  be  essen- 
tial to  efforts  to  restore  the  facility  to  compliance.  On  the  other 
hand,  the  Committee  does  not  believe  that  Federal  funds  should 
continue  to  flow  to  substandard  facilities  indefinitely.  The  Commit- 
tee amendment  would  therefore  authorize  the  Secretary  to  contin- 
ue Medicaid  payments  to  noncomplying  facilities  for  up  to  6 
months  from  the  day  the  facility  is  found  out  of  compliance  if  the 
following  three  conditions  are  met.  First,  the  State  survey  agency 
must  find  that  correction  of  the  facility's  deficiencies  is  more  ap- 
propriate than  termination.  Secondly,  the  State  must  submit  a  plan 
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and  timetable  for  corrective  action.  The  Secretary  must  approve 
this  corrective  action  plan,  including  the  timetable,  although 
matching  funds  can  continue  (subject  to  the  6-month  limit)  whSe 
the  State  and  the  Secretary  negotiate.  Third,  the  State  must  agree 
to  repay  the  Federal  government  for  all  matching  payments  made 
to  the  facility  during  this  remediation  period  if  the  corrective 
action  plan  or  timetable  are  not  implemented. 

States  may  wish  to  augment  the  remedies  specified  in  the  Com- 
mittee amendment  with  rewards  for  high-quality  facilities.  The 
amendment  would  therefore  authorize  Federal  matching  funds,  at 
the  rate  of  50  percent,  for  the  costs  of  a  program  to  reward  nursing 
facilities  that  provide  the  highest  quality  care  to  Medicaid  resi- 
dents. Such  a  program  could  include  public  recognition,  incentive 
pa3rments,  or  both. 

Federal  Remedies, — In  the  view  of  the  Committee,  it  is  the  re- 
sponsiblity  of  the  Secretary  to  take  the  enforcement  measures  nec- 
essary to  assure  compliance  by  Medicaid  facilities  with  the  require- 
ments of  participation  as  well  as  to  assure  that  State  enforcement 
activities  are  adequate  to  protect  the  health  and  safety  of  residents. 
To  enable  the  Secretary  to  discharge  this  responsibility,  the  com- 
mittee amendment  would  greatly  expand  the  remedies  available  to 
the  Secretary  under  current  lav.'. 

With  respect  to  nursing  facilities  owned  or  operated  by  a  State, 
the  Committee  amendment  would  confer  exclusive  enforcement  ju- 
risdiction on  the  Secretary.  The  Secretary  would  be  authorized  to 
exercise  all  of  the  remedies  available  to  the  State  under  State  stat- 
ute or  regulation  with  respect  to  non-State  facilities,  including  ter- 
mination of  participation.  However,  the  Secretary  could  not  close  a 
State  facility  or  transfer  its  residents  to  other  facilities.  With 
regard  to  any  other  nursing  facility,  the  Secretary  would  have  the 
following  set  of  remedies  at  his  disposal. 

If  the  Secretary  finds  that  a  nursing  facility  is  out  of  compliance 
with  one  or  more  of  the  requirements  of  participation  and  that  its 
deficiencies  immediately  jeopardize  the  health  and  safety  of  its 
residents,  the  Secretary  would  be  required  to  follow  one  of  two 
courses  of  action.  The  Secretary  could,  in  consultation  with  the 
State,  appoint  temporary  management  to  oversee  the  facility, 
remove  the  jeopardy  to  residents,  correct  any  other  deficiencies, 
and  bring  the  facility  back  into  compliance.  Or  the  Secretary  could 
terminate  the  facility  from  the  program.  If  the  Secretary  opts  to 
terminate,  he  would  be  required  to  notify  the  State,  and  the  State 
would  be  required  to  provide  for  the  safe  and  orderly  transfer  of 
the  Medicaid-eligible  residents,  consistent  with  the  residents'  notice 
rights.  Whether  the  Secretary  chooses  remediation  or  termination, 
he  could  also  impose  other  remedies  available  to  him,  including 
civil  money  penalties. 

If  the  Secretary  finds  that  a  nursing  facility  is  out  of  compliance 
with  one  or  more  of  the  requirements  of  participation  and  that  its 
deficiencies  do  not  immediately  Jeopardize  the  health  and  safety  of 
its  residents,  the  Secretary  could,  in  addition  to  any  other  remedies 
available  to  the  Secretary  under  law,  exercise  one  or  more  of  three 
specified  intermediate  remedies.  First,  the  Secretary  could  deny 
Federal  matching  pa3mients  for  those  individuals  admitted  after 
the  date  the  finmng  of  noncompliance  becomes  effective,  whether 
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or  not  these  residents  are  eligible  for  Medicaid  at  the  time  of  ad- 
mission. Second,  the  Secretary  could  impose  a  civil  money  penalty 
of  up  to  $10,000  for  each  day  the  facility  is  out  of  compliance.  Fi- 
nally, the  Secretary  could  appoint  temporary  management  to  bring 
the  facility  back  into  compliance  with  all  the  requirements  of  par- 
ticipation. Temporary  management  would  remain  in  place  imtil 
the  Secretary  is  satisfied  that  the  facility  has  the  management  ca- 
pability to  ensure  continued  compliance.  In  addition  to  these  inter- 
mediate sanctions,  the  Secretary  would  be  authorized,  in  cases  of 
repeated  noncompliance,  to  deny  Federal  matching  pa3anents  for 
all  Medicaid  patients  in  the  facility  after  the  date  the  finding  of 
noncompliance  becomes  effective. 

Civil  money  penalties  would  be  imposed  and  collected  by  the  In- 
spector General  using  the  same  procedures  as  applicable  to  civil 
monev  penalties  generally  under  section  1128A  of  the  Social  Secu- 
rity Act,  as  amended  by  the  Medicare  and  Medicaid  Patient  and 
Program  Protection  Act  of  1987,  P.L.  100-93.  Consistent  with  the 
recommendations  of  the  GAO,  the  Committee  amendment  would 
create  an  incentive  for  facilities  to  maintain  compliance  with  all  of 
the  requirements  of  participation  by  authorizing  the  Secretary  to 
impose  and  collect  civil  money  penalties  for  each  day  a  facility  is 
out  of  compliance  even  though  the  facility  may  subsequently  bring 
itself  back  into  full  compliance.  Federal  matching  funds  would  not 
be  available  for  Medicaid  payments  to  a  nursing  facility  to  the 
extent  that  these  pa3rments  are  used  to  defray  the  expense  of  any 
civil  money  penalties  assessed  against  the  facility.  In  contrast  to 
the  other  civil  money  penalty  provisions  under  the  Committee 
amendment,  the  Inspector  General  would  not  be  precluded  from  ex- 
cluding a  facility  against  which  a  civil  money  penalty  was  imposed. 
However,  the  Committee  would  expect  that  the  Inspector  General 
would  exercise  this  exclusion  authority  only  after  consultation  with 
the  State  on  the  implications  of  exclusion  for  program  beneficiaries 
and  only  in  circumstances  where  exclusion  would  not  compromise 
the  health  or  safety  of  Medicaid-  or  Medicare-eligible  residents. 

The  Secretary's  enforcement  actions  would  have  to  be  based  on  a 
finding  of  noncompliance  with  any  one  or  more  of  the  require- 
ments of  participation.  These  findings,  in  turn,  could  be  based  on  a 
standard,  extended,  or  other  survey  conducted  by  the  State,  or  on 
similar  surveys  conducted  by  the  Secretary,  or  on  the  basis  of  infor- 
mation received  from  resident  or  family  complaints  or  from  any 
other  source. 

Coordination  of  Federal  and  State  Enforcement — In  order  to  co- 
ordinate Federal  and  State  enforcement  efforts  so  as  to  maximize 
compliance  by  nursing  facilities  with  the  requirements  of  participa- 
tion, the  Committee  amendment  would  establish  special  rules  to 
delineate  which  efforts  take  priority  under  which  circumstances. 
These  rules  recognize  that  the  Secretary  must  make  every  reasona- 
ble effort  to  accommodate  the  State  in  cases  where  termination  is 
indicated,  because  it  is  the  State  which  has  the  responsibility  to 
provide  for  the  safe  and  orderly  transfer  of  residents  in  these  cir- 
cumstances. 

Under  these  rules,  if  either  the  Secretary  or  the  State  finds  that 
a  facility  is  out  of  compliance  and  that  the  deficiency  immediately 
jeopardizes  the  health  or  safety  of  its  residents,  the  Secretary  and 
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the  State  would  be  required  to  notify  each  other,  and  whichever 
level  of  government  made  the  finding  would  be  required  either  to 
terminate  the  facility  or  to  appoint  temporary  management  and 
remove  the  jeopardy  and  other  deficiencies.  All  of  the  remaining 
special  rules  would  apply  to  situations  where  a  facility's  deficien- 
cies do  not  immediately  jeopardize  the  health  or  safety  of  residents. 

If  the  State  finds  that  a  facility  is  not  in  compliance,  and  the  Sec- 
retary either  makes  no  finding  or  finds  that  a  facility  is  in  compli- 
ance, the  State's  findings  and  selection  of  remedies  would  control. 
If  the  Secretary  finds  that  a  facility  is  not  in  compliance,  and  the 
State  either  has  made  or  not  made  any  finding  or  finds  that  a  facil- 
ity is  in  compliance,  the  Secretary's  finding  and  selection  of  reme- 
dies would  control. 

The  following  rules  would  apply  where  both  the  State  and  the 
Secretary  find  that  a  facility  is  not  in  compliance  with  one  or  more 
of  the  requirements  of  participation.  (The  State's  findings  may 
apply  to  different  requirements  than  those  of  the  Secretory).  If 
both  the  State  and  the  Secretary  find  that  termination  is  the  ap- 
propriate remedy,  the  State's  timing  of  termination  would  control, 
subject  to  the  6  month  limit  on  continued  Federal  matching  pay- 
ments. If  the  Secretary  (but  not  the  State)  finds  that  the  facility 
should  be  terminated,  the  Secretary  would  have  to  continue  Feder- 
al matching  payments  for  up  to  6  months  pending  remediation 
under  an  approved  corrective  action  plan.  If  the  State  (but  not  the 
Secretary)  finds  that  the  facility  should  be  terminated,  the  State's 
timing  of  termination  would  control.  If  either  the  State  or  the  Sec- 
retary, but  not  both,  decide  to  impose  remedies  other  than  termina- 
tion, those  remedies  would  be  applied.  Finally,  if  both  the  State 
and  the  Secretary  decide  that  remedies  other  than  termination  are 
appropriate,  the  Secretary's  selection  of  alternative  remedies,  and 
not  those  of  the  State,  would  apply.  Thus,  if  both  the  Secretary  and 
the  State  sought  to  impose  civil  money  penalties  on  a  facility,  the 
facility  would  be  subject  only  to  those  penalties  assessed  by  the 
Secretary. 

The  Ciommittee  recognizes  that  State  Medicaid  Fraud  Control 
Units  can  play  an  important  role  in  the  enforcement  of  require- 
ments of  participation  for  nursing  facilities.  The  Committee  also 
recognizes  that  financial  and  other  information  reported  by  nurs- 
ing facilities  to  either  the  State  or  the  Secretary  may  be  of  value  to 
these  Units  in  investigating  and  prosecuting  fraud  and  abuse  under 
civil  and  criminal  statutory  authorities.  The  Committee  amend- 
ment would  therefore  clarify  that  all  survey  and  other  information 
relating  to  nursing  facilities  that  is  filed  with  a  State  Medicaid  or 
Survey  agency,  or  with  the  Secretary,  must  be  made  available  to 
the  State  Fraud  Control  Units  for  the  purpose  of  carrying  out  their 
investigative  and  prosecutorial  responsibilities. 

Sec.  4115.^Personal  needs  allowance 

Under  current  law,  once  an  aged,  blind,  or  disabled  individual  re- 
siding in  an  SNF,  an  ICF,  or  a  hospital  has  been  determined  eligi- 
ble for  Medicaid,  much  of  the  individual's  monthly  income  is  ap- 
plied to  the  cost  of  care.  However,  some  amounts,  mcluding  an  £d- 
lowance  for  clothing  and  other  personal  needs,  are  reserved  for  the 
use  of  the  individual.  The  personal  needs  allowance  must  be  at 
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least  $25  per  month  for  an  aged,  blind,  or  disabled  individual,  and 
$50  per  month  for  a  couple  (if  both  spouses  are  aged,  blind,  or  dis- 
abled). These  minimum  levels  apply  whether  eligibility  is  based  on 
categorically  needy,  optional  categorically  needy,  or  medically 
needy  status.  The  $25  amount  corresponds  to  the  cash  pa5mient 
made  under  the  Supplemental  Security  Income  (SSI)  program  to  in- 
stitutionalized individuals  with  income  of  $45  per  month  or  less.  • 

The  personal  needs  allowance  is  used  by  nursing  home  residents 
to  pay  for  services  that  are  not  covered  by  the  State's  Medicaid 
plan,  such  as  clothing,  laundry,  toiletries,  newspapers,  phone  calls, 
and  hair  styling.  The  $25  minumum  has  not  been  adjusted  since 
1972.  Although  over  half  of  the  States  have  raised  the  personal 
needs  allowances  to  more  than  $25  per  month,  the  most  recent 
data  available  from  HCFA  indicate  that,  as  of  1985,  the  personal 
needs  allowance  remained  at  $25  per  month  in  22  States  (Alabama, 
Arkansas,  Delaware,  Georgia,  Hawaii,  Idaho,  Illinois,  Kansas,  Ken- 
tucky, Missouri,  New  Jersey,  North  Carolina,  Ohio,  Oregon,  Penn- 
sylvania, South  Carolina,  Tennessee,  Texas,  Utah,  Vermont,  and 
West  Virginia).  In  view  of  the  Committee,  a  personal  needs  allow- 
ance of  82  cents  per  day  is  inadequate,  and  an  adjustment  in  the 
minimum  level  is  long  overdue. 

The  Committe  amendment  would  raise  the  minimum  personal 
needs  allowance  to  $35  per  month  for  an  individusd  and  $70  per 
month  for  a  couple.  This  new  minimum  would  not  apply  to  individ- 
uals or  couples  receiving  SSI  payments  in  an  institution.  These 
new  minimum  amounts  would  be  effective  January  1,  1988.  In  sub- 
sequent years,  these  minimums  would  be  increased  by  the  Social 
Security  cost  of  living  adjustment,  rounded  up  to  the  next  dollar. 

The  Committee  has  increased  the  personal  needs  allowance  to 
improve  the  well-being  of  aged  and  disabled  Medicaid  beneficiaries, 
not  to  raise  Medicaid  pa3rments  to  nursing  homes  by  $120  per  year 
for  each  eligible  resident.  Section  4111(b)  of  the  Committee  amend- 
ment would  require  States  to  specify  which  items  and  services  are 
covered  by  their  Medicaid  pa3Tnents  to  nursing  facilities  and  which 
are  not.  Section  4111(a)  would  require  facilities  to  notify  residents, 
at  the  time  of  admission  and  when  qualifing  for  Medicaid,  of  the 
items  and  services  covered  under  the  State's  Medicsiid  plan  for 
which  the  resident  may  not  be  charged.  The  facility  must  also 
notifv  each  resident  of  its  charges  for  each  item  or  service  for 
which  the  Medicaid  program  does  not  pay  and  the  resident  may  be 
charged.  The  Committee  amendment  would  also  require  facilities 
to  safeguard  and  account  for  resident  personal  funds.  It  is  the  ex- 
pectation ot  the  Committee  that  these  requirements  will  be  strictlv 
observed  and  vigorously  enforced  to  assure  that  personal  needs  al- 
lowances are  available  to  residents  to  purchase  items  and  services 
not  covered  by  Medicaid. 

Sec.  4^ IS,— Effective  dates 

In  general,  the  provisions  in  the  Committee  amendment  relating 
to  requirements  for  nursing  facilities  and  survey  and  certification 
would  be  effective  on  or  after  October  1,  1989,  whether  or  not  the 
Secretary  has  published  implementing  regulations.  The  specified 
State  enforcement  remedies  (or  any  alternatives  acceptable  to  the 
Secretary)  would  have  to  be  in  place  by  October  1,  1989.  The  Secre- 


479 


tary's  revised  enforcement  authority  would  be  effective  for  calen- 
dar quarters  beginning  on  or  after  enactment,  whether  or  not  im- 
plementing regulations  have  been  published;  until  the  new  require- 
ments for  nursing  facilities  become  effective  on  October  1, 1989,  the 
Secretary's  new  enforcement  authorities  would  apply  to  compliance 
by  SNFs  and  ICFs  with  current  conditions  of  participation  and 
standards.  To  expedite  implementation,  the  Committee  amendment 
would  waive  the  Paperwork  Reduction  requirements  under  current 
law.  Thus,  the  Office  of  Management  and  Budget  would  have  no 
authority  to  review  or  interfere  with  the  Secretary's  development 
and  publication  of  implementing  regxilations,  guidelines,  transmit- 
tals, survey  or  assessment  instruments,  or  reporting  forms. 

The  following  table  summarizes  the  implementation  dates  for  the 
major  provisions  of  the  Committee  amendment. 
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Sec.  4117. — Annual  report 

The  Committee  amendment  would,  over  the  next  few  years, 
phase  in  a  thorough  revision  of  the  existing  participation  require- 
ments, survey  £ind  certification  procedures,  and  enforcement  reme- 
dies. In  order  to  determine  how  effective  these  revisions  are  in  im- 
proving the  quality  of  care  in  Medicaid-certified  nursing  facilities, 
and  to  assess  the  need  for  any  mid-course  corrections  the  Congress 
will  need  information  regarding  the  implementation  of  these  new 
requirements.  The  Committee  amendment  would  therefore  direct 
the  Secretary  to  report  annually  on  the  extent  of  compliance  with 
each  of  the  new  requirements  of  participation,  and  on  the  number 
and  types  of  actions  taken  by  the  States  and  the  Secretary  to  en- 
force compliance  with  these  requirements. 

Subpart  B — Other  provisions 

Sec.  41^^'— Medically  needly  income  levels  for  certain  2-niemher  cou- 
ples in  California 

Under  current  law.  States  have  the  option  of  extending  Medicaid 
coverage  to  the  "medically  needy."  These  are  aged,  blind,  or  dis- 
abled individuals  or  adults  and  dependent  children  who  meet  the 
categorical  requirements  under  the  Aid  to  Families  with  Depend- 
ent Children  (AFDC)  or  Supplemental  Security  Income  (SSI)  pro- 
grams but  whose  incomes  or  resources  are  too  high  to  allow  them 
to  qualify  for  cash  assistance  benefits.  In  order  to  qualify  for 
"medically  needy"  coverage,  an  individual  must  "spend  down"  by 
incurring  medical  expenses  until  these  costs,  when  applied  against 
the  individual's  income  for  the  relevant  accounting  period,  reduce 
that  income  below  the  State-established  medically  needy  income 
level.  Any  medical  expenses  incurred  after  that  point,  if  covered 
under  the  State  Medicaid  plan,  would  be  paid  for  by  Medicaid, 
until  the  beginning  of  a  new  accounting  period,  when  the  individ- 
ual would  hkwe  to  repeat  the  "spend-down"  process  to  reestablish 
coverage. 

California  has  opted  to  cover  the  medically  needly.  In  1983,  Cali- 
fornia adopted  a  medically  needy  income  level  (MNIL)  for  an  adult 
couple.  In  accordance  with  a  HCFA  Regional  Office  Manual  provi- 
sion, California  set  the  MNIL  at  133  Va  percent  of  the  AFDC  cash 
grant  to  a  family  of  three  with  no  income  The  State  submitted  a 
Medicaid  plan  amendment  reflecting  this  change  which  HCFA  dis- 
approved on  the  groimds  that  the  MNIL  could  not  exceed  133  Va 
percent  of  the  AFDC  cash  grant  to  a  family  of  two  with  no  income. 
The  State  appealed  the  Secretary's  disapproval,  and  the  Ninth  Cir- 
cuit Court  of  Appeals  properly  reversed  the  Secretary,  Cuhanski  v. 
Heckler,  781  F.2d  1421  (9th  Cir.  1986).  The  Supreme  court  has 
granted  the  Secretary's  request  for  certiorari. 

California's  MNIL  for  an  adult  couple  is  currently  $825  per 
month.  All  but  this  amount  of  their  monthly  income  must  be  used 
to  pay  for  medical  care.  The  $825  represents  the  amount  these  aged 
and  oisabled  coupled  are  allowed  to  use  to  cover  their  non-medical 
necessities,  such  as  food,  clothing,  and  shelter.  Under  HCFA's  in- 
terpretation, the  MNIL  would  drop  to  133  Va  percent  of  the  AFDC 
payment  standard  for  a  family  of  two  with  no  income  or  resources, 
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or  $667  per  month.  About  14,600  aged  or  disabled  couples  would 
have  to  spend  an  additional  $158  per  month  before  receiving  any 
Medicaid  coverage.  The  Committee  can  see  no  justification  for 
stripping  these  couples  of  the  protections  to  which  they  are  entitled 
under  current  law  and  practice  and  imposing  additional  cost-shar- 
ing burdens  on  them. 

The  Committee  amendment  would  clarify  that  the  State  of  Cali- 
fornia has  had,  and  continues  to  have,  the  option  to  set  its  MNIL 
for  an  adult  couple  at  133^3  percent  of  the  amount  of  the  Staters 
AFDC  pajmient  standard  for  a  family  of  three  with  no  income  or 
resources.  The  amendment  would  apply  to  all  Federal  matching 
pajanents  made  to  California  on  or  after  July  1,  1983,  for  services 
provided  to  adult  medically  needy  couples. 

Sec.  4122. — Home  and  community-based  services  for  the  elderly 

Under  current  law.  Federal  Medicaid  matching  funds  are  avail- 
able to  the  States  without  prior  approval  by  the  Secretary  only  for 
certain  non-institutional  long-term  care  services:  home  health  care 
services  and  personal  care  services.  In  addition,  case  management 
services,  v/hile  not  limited  to  long-term  care,  can  also  be  offered  to 
patients  with  long-term  care  needs.  The  Secretary  is  also  author- 
ized to  allow  the  States,  at  their  option,  to  make  home  and  commu- 
nity-based services  (including  case  management,  homemaker/home 
health  aide  services,  adult  day  health  services,  and  respite  care) 
available  to  Medicaid-eligible  individuals  who  are  at  risk  of  skilled 
nursing  facility  or  intermediate  care  facility  services.  These  waiv- 
ers, often  referred  to  as  "2176  waivers"  (a  reference  to  the  section 
of  the  Omnibus  Budget  Reconciliation  Act  of  1981,  P.L.  97-35,  in 
which  it  was  enacted),  can  be  granted  only  where  the  Secretary  de- 
termines that  the  estimated  average  per  capita  Medicaid  expendi- 
ture for  waivered  services  to  the  target  population  would  not 
exceed  the  estimated  average  per  capita  Medicaid  expenditure  for 
services  to  that  population  in  the  absence  of  the  waiver. 

These  2176  waivers  have  proven  popular  with  the  States.  As  of 
June  30,  1987,  the  Secretary  had  approved  180  State  2176  waiver 
requests;  all  but  4  States  had  at  least  one  2176  waiver.  According  to 
the  most  recent  evaluation,  based  on  FY  1985  data,  about  45  per- 
cent of  2176  waivers^  covering  about  47,800  individuals,  were  tar- 
geted at  the  elderly  and  disabled. 

A  number  of  States  have  expressed  concern  with  the  formula 
that  HCFA  uses  in  determining  whether  the  statutory  budget-neu- 
trality test  has  been  met.  The  formula  requires,  among  other 
things,  that  the  States  estimate  the  number  of  individuals  who 
would  be  served  in  a  Medicaid-certified  nursing  home  in  the  ab- 
sence of  a  2176  waiver.  HCFA  uses  this  estimate  to  set  a  limit  on 
the  number  of  individuals  the  State  may  cover  under  the  waiver. 
To  document  this  estimate,  the  States  must  show  HCFA  that,  in 
the  absence  of  a  waiver,  sufficient  nursing  home  beds  would  be 
available  to  allow  placement  of  the  individuals  for  whom  the  State 
wants  to  cover  home-  and  community-based  services  under  the 
waiver.  HCFA  looks  to  the  number  of  Medicaid-certified  beds, 
whether  beds  would  be  closed  or  built  as  a  result  of  the  waiver,  and 
whether  a  State  would  and  could  create  additional  bed  capacity  in 
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the  absence  of  the  waiver.  HCFA  also  makes  an  adjustment  for 
beneficiaiy  turnover  in  institutions. 

This  HCFA  policy,  sometimes  referred  to  as  the  "cold  beds"  or 
"empty  beds"  test,  makes  the  State's  ability  to  meet  the  statutory 
budget-neutrality  test  dependent  on  its  nursing  home  bed  supply. 
States  that  have  historically  restricted  their  supply  of  nursing 
home  beds  through  certificate  of  need  or  other  means  have  much 
more  difficulty  meeting  the  budget  neutrality  test  than  States  with 
excess  bed  capacity.  The  greater  the  unused  bed  capacity,  the 
easier  it  is  to  receive  a  2176  waiver  covering  a  larger  number  of 
individuals.  This  incentive — to  build  nursing  home  beds — is  directly 
contrary  to  the  central  purpose  of  the  2176  waiver — to  allow  the 
States  to  pay  for  non-institutional  services  with  Medicaid  dollars 
that  they  would  otherwise  use  for  nursing  home  care.  This  redirec- 
tion of  Medicaid  funds  from  institutional  to  non-institutional  care 
is  intended  to  make  alternative  home-  and  community-based  serv- 
ices available  to  the  frail  elderly.  The  Committee  can  see  no  reason 
why  States  who  have  chosen  to  restrict  their  nursing  home  bed  ca- 
pacities should  be  disadvantaged  in  obtaining  waivers  to  enable 
them  to  make  non-institutional  services  available  to  their  low- 
income  frail  elderly.  Indeed,  it  is  precisely  these  States  that  are 
most  in  need  of  the  waiver  to  meet  the  long-term  care  needs  of 
their  elderly. 

To  remedy  this  misguided  incentive,  the  Committee  amendment 
would  create  a  new  waiver  authority,  independent  of  the  2176 
waiver  authority,  which  allows  States  to  offer  home  and  communi- 
ty-based services  to  the  elderly  at  risk  of  nursing  home  care  with- 
out regard  to  nursing  home  bed  supply.  The  Committee  amend- 
ment does  not  affect  the  existing  waiver  authority;  States  with 
2176  waivers  could  continue  to  operate  them  as  under  current  law. 
The  Committee  amendment  simply  creates  an  additional  waiver 
option  for  the  States.  Thus,  a  State  could  operate  a  2176  waiver  for 
the  elderly  in  one  area  and  undertake  a  waiver  under  this  new  au- 
thority in  another.  It  could  convert  an  existing  2176  waiver  into  a 
new  waiver.  Or  it  could  operate  one  or  several  new  waivers  in  vari- 
ous areas  within  the  State,  or  throughout  the  State  as  a  whole. 
Other  combinations  would  also  be  possible.  It  would  not,  however, 
be  possible  for  a  State  to  operate  a  2176  waiver  and  this  new 
waiver  simultaneously  in  the  same  area  of  the  State  with  respect 
to  the  same  population. 

The  waiver  established  under  the  Committee  amendment  would 
differ  from  the  current  2176  waiver  authority  in  three  principal  re- 
spects. First,  the  target  population  would  be  limited  to  Medicaid- 
eligible  individuals  65  and  over  who,  but  for  the  provision  of  home 
and  community-based  services,  would  require  the  level  of  care  pro- 
vided in  an  SNF  or  ICF;  the  2176  waiver  authority  extends  not 
only  to  the  elderly,  but  also  to  the  developmentally  disabled,  the 
mentally  ill,  AIDS  victims,  technology-dependent  children,  and 
others  who  are  at  risk  of  institutionalization  at  Medicaid  expense 
in  an  SNF,  ICF,  ICF  for  the  mentally  retarded,  or  hospital. 

Second,  the  Committee  amendment  would  direct  the  Secretary, 
upon  a  finding  that  the  State  has  provided  the  required  assurances 
and  has  met  the  budget  neutrality  test,  to  grant  the  State  a  waiver 
or  a  renewal  of  a  waiver.  In  contrast,  the  existing  2176  waiver  au- 
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thorizes,  but  does  not  require,  the  Secretary  to  approve  State 
waiver  applications  under  such  circumstances. 

Finally,  the  budget  neutrality  formula  in  the  proposed  waiver 
would  differ  from  that  in  the  2176  waiver.  Under  the  Committee 
amendment,  the  State  would  have  to  satisfy  the  Secretary  that  its 
actual  Medicaid  payments  under  the  waiver  for  SNF,  ICF,  and 
home  and  community-based  services  for  individuals  65  and  over 
would  not  exceed  a  projected  amount  for  each  year  covered  by  the 
waiver.  This  projected  amount  would  represent  the  sum  of  the  fol- 
lowing two  amounts:  (1)  the  State's  aggregate  Medicaid  expendi- 
tures for  SNF  and  ICF  services  to  individuals  aged  65  or  older  for 
the  base  year,  increased  by  a  "nursing  facility  increase  percent- 
age;" and  (2)  the  State's  aggregate  Medicaid  expenditures  for  home- 
and  community-based  services  for  individuals  65  or  older  for  the 
base  year,  increased  by  a  "home  care  increase  percentage."  For 
this  purpose,  home-  and  community-based  services  include  not  only 
amounts  expended  under  any  elderly  2176  waivers  that  the  State 
operates,  but  also  expenditures  for  optional  home  health  care  serv- 
ices and  personal  care  services. 

To  minimize  negotiations  between  the  Secretary  and  the  States 
over  estimates,  the  Committee  amendment  specifies  that  the  base 
year  for  determining  this  projected  amount  is  the  period  covered  by 
the  4  most  recent  quarterly  HCFA-64  expenditure  reports  submit- 
ted to,  and  approved  by,  HCFA  as  of  January  31,  1988.  In  most 
cases,  the  Committee  anticipates  that  these  expenditure  reports 
will  cover  the  four  quarters  of  FY  1987.  However,  there  may  be 
cases  in  which  States  file  their  fourth  quarter  FY  87  submission 
late,  or  file  revisions  such  that  HCFA  is  imable  to  approve  the 
State's  submissions  as  of  January  31,  1988;  in  such  cases,  the  base 
year  would  be  the  last  quarter  of  FY  86  and  the  first  three  quar- 
ters of  FY  87.  The  expenditures  for  the  base  year  would  be  the 
total  computable  amounts  (i.e..  Federal  and  State  share)  reported 
on  the  HCFA-64  expenditure  reports  for  SNF  services,  ICF  services 
(other  than  those  for  the  mentally  retarded),  home  health  services, 
and  home-  and  community-based  services;  each  of  these  is  a  sepa- 
rate line  item  on  the  form.  These  base  year  expenditures  would  ex- 
clude adjustment  claims  (whether  positive  or  negative)  pertaining 
to  the  FY  87  HCFA-64s  and  reported  to  HCFA  after  January  31, 
1988,  as  well  as  any  amounts  disallowed  or  deferred  by  HCFA  on  or 
before  January  31,  1988. 

Once  HCFA  has  approved  the  State's  expenditure  reports,  there 
will  exist  an  agreed-upon  figure  for  expenditures  for  SNF,  ICF, 
home-  and  community-based  services,  home  health  care  services, 
and  personal  care  services.  This  figure  will  not  change  for  purposes 
of  these  projections  even  if  HCFA  subsequently  decides  to  disallow 
some  of  the  State's  claims  during  this  period.  To  calculate  the  base 
year  expenditures,  these  reported  figures,  which  also  include  some 
spending  for  non-elderly  disabled,  would  have  to  be  adjusted  for  ex- 
penditures attributable  to  beneficiaries  65  and  over.  In  addition,  if 
a  State  wishes  to  undertake  this  waiver  on  less  than  a  State-wide 
basis,  the  HCFA-64  expenditure  estimates,  which  are  reported  on  a 
Statewide  basis,  would  have  to  be  adjusted  for  the  size  of  the  elder- 
ly population  in  the  area  targetted  by  the  State. 
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For  weavers  during  fiscal  years  1988  and  1989,  the  projected 
amount  beyond  which  the  State  could  not  claim  Federal  matching 
funds  would  be  the  expenditures  for  the  base  year,  multiplied  by  9 
percent,  compounded  annually.  Thus,  assume  a  State's  base  year 
ended  September  30,  1987,  that  its  approved  exenditures  for  SNF, 
ICF,  home  health,  and  h  ime-  and  community-based  services  were 
$100  million,  and  that  the  State's  waiver  year  started  January  1, 
1989.  The  projected  amount  for  the  State  for  its  1989  waiver  year 
would  be  109  percent  of  $100  million  ($109)  plus  102.5  percent  of 
$109  million  ($111.7),  plus  109  percent  of  $111.7  million,  or  $121.8 
million. 

The  Committee  recognizes  that  the  9  percent  adjustment  is  a 
crude  proxy  for  (1)  increases,  from  the  base  year,  in  the  costs  of  de- 
livering SNF,  ICF,  and  home-  and  community-based  services  and  (2) 
increases,  from  the  base  year,  in  the  number  of  residents  in  the 
State  who  are  over  75  years  of  age  (the  population  at  greatest  risk 
of  nursing  home  placement).  However,  the  Committee  has  not  been 
able  to  identify  any  operationsd  indices  that  are  appropriate  for 
this  purpose.  The  Committee  amendment  would  therefore  direct 
the  Secretary  to  develop  methods  for  projecting:  (1)  the  percentage 
increase  in  nursing  facility  costs  based  on  a  weighted  marketbasket 
index  for  SNF  and  ICF  services;  (2)  the  percentage  increase  in 
home  care  costs  based  on  a  weighted  marketbasket  index  for  home 
health  and  home-  and  community-based  services;  and  (3)  a  State- 
specific  projection  for  the  percentage  increase  in  the  number  of 
residents  who  are  75  years  of  age  and  older.  The  **nursing  facility 
increase  percentage"  would  be  the  sum  of  (1)  and  (3);  the  "home 
care  increase  percentage"  would  be  the  sum  of  (2)  and  (3).  The 
Committee  expects  that  these  marketbasket  indices  will  be  sensi- 
tive to  labor  cost  differentials  and  will  reflect  the  cost  of  delivering 
services  to  private  patients  as  well  as  Medicaid  beneficiaries.  The 
Committee  further  expects  that  the  population  index  will  be  build 
upon  the  Census  Bureau's  intermediate  projection  of  growth  of  the 
over-75  population. 

These  projection  methods  and  indexes  would  have  to  be  promul- 
gated by  regulation  no  later  than  July  1,  1989,  and  they  would 
apply  to  waiver  years  beginning  on  or  after  October  1,  1989.  If 
either  the  "nursing  facility  increases  percentage"  of  the  "home 
care  increase  percentage"  exceeds  9  percent,  that  higher  percent- 
age would  be  applied  to  the  base  year  expenditures  for  the  relevant 
services  in  calculating  the  projected  amount  for  waiver  years  on  or 
after  October  1,  1989.  In  the  absence  of  these  nursing  facility  or 
home  care  indices,  the  percentage  adjustment  to  the  base  year  ex- 
penditures would  remain  9  percent. 

To  assure  that  these  projected  expenditure  limits  are  enforced 
against  the  States  so  that  the  waiver  remains  budget  neutral  from 
the  Federal  government's  standpoint,  the  Committee  amendment 
would  prohibit  payment  of  Federal  Medicaid  matching  funds  for 
any  amounts  in  excess  of  the  projected  amount  for  the  waiver  year 
in  question.  The  Committee  emphasizes  that  elderly  Medicaid-eligi- 
ble  individuals  receiving  or  applying  for  either  nursing  home  or 
home-  or  community-based  services  in  a  State  with  such  a  waiver 
continue  to  be  entitled  to  services  covered  under  the  State  plan, 
even  if  the  State  has  exceeded  its  projected  amount  in  a  given 
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waiver  year  and  loses  it  claim  to  Federal  matching  pajmients  for 
any  additional  costs  incurred.  The  State's  cost  overrun  would  not 
extinguish  the  beneficiaries'  entitlement.  If  a  State's  actual  ex- 
penditures exceed  its  projected  expenditures  for  a  given  waiver 
vear,  it  will  have  to  absorb  the  entire  excess  cost  of  providing  the 
benefits  to  which  elderly  individuals  eligible  for  Medicaid  are  enti- 
tled. 

A  State  would  have  the  option  of  terminating  its  participation  in 
the  waiver  at  the  beginning  of  any  calendar  quarter,  so  long  as  it 
ave  the  Secretary  at  least  60  days  notice.  However,  to  assure 
udget  neutrality,  the  Committee  amendment  specifies  that  even  if 
a  State  terminates  its  participation  during  the  course  of  a  waiver 
year,  it  would  remain  subject  to  the  limit  on  Federal  matching  pay- 
ments determined  by  the  projected  amount  for  that  year. 

The  CJommittee  stresses  that,  in  reviewing  State  applications  for 
waivers  under  this  gunendment,  the  Secretary  would  have  no  au- 
thority to  impose  a  limit  on  the  number  of  Medicaid-eligible  elderly 
individuals  who  may  be  covered  under  the  waiver,  and  would  have 
no  authority  to  require  States  to  demonstrate  that,  as  a  result  of 
the  waiver,  they  will  reduce  the  number  of  nursing  home  beds. 

To  facilitate  a  transition  from  existing  2176  waivers  to  waivers 
under  this  new  authority,  the  Committee  amendment  would  re- 
quire that,  upon  receipt  of  a  notice  of  intention  by  a  State  to  apply 
for  the  new  waiver,  the  Secretary  extend  any  elderly  2176  waiver 
approved  as  of  December  1,  1987,  and  scheduled  to  expire  before 
July  1,  1988,  through  July  1,  1988,  on  the  same  terms  and  condi- 
tions. 

As  under  the  current  2176  waiver,  waivers  under  the  Committee 
amendment  would  initially  cover  three  years;  renewals  would  be 
approved  for  additional  5-year  periods.  Other  than  the  three  excep- 
tions noted  above,  along  with  appropriate  conforming  changes,  the 
Committee  amendment  directly  parallels  the  statutory  language  of 
the  2176  waiver.  The  Committee  intends  that,  with  respect  to  this 
parallel  language,  the  policies  and  practices  currently  in  force 
under  the  2176  waiver  authority  will  govern. 

Sec.  4123. — Protection  of  income  and  resources  of  couple  for  mainte- 
nance of  community  spouse 

The  leading  cause  of  financial  catastrophe  among  the  elderly  is 
the  need  for  long-term  care,  especially  the  need  for  nursing  home 
placement.  The  expense  of  nursing  home  care — which  can  range 
from  $2,000  to  $3,000  per  month  or  more — has  the  potential  for 
rapidly  depleting  the  lifetime  savings  of  all  but  the  wealthiest. 
Medicare  skilled  nursing  facility  benefits  are  limited  in  scope  and 
do  not  protect  the  elderly  against  the  costs  of  long-term  institution- 
alization. Private  insurance  coverage  for  nursing  home  costs  is  not 
generally  available.  For  most  of  the  elderly,  the  Medicaid  program 
is  the  only  third  party  source  of  pajmient  for  nursing  home  care. 

Medicaid,  a  means-tested  entitlement  program,  not  only  requires 
that  the  elderly  or  disabled  nursing  home  resident  be  poor  in  order 
to  qualify  for  coverage.  It  also  limits  the  income  that  an  institu- 
tionalized spouse  may  make  available  for  the  spouse  remaining  in 
the  community.  If  the  institutionalized  spouse  receives  the  pension 
and  other  income  in  his  name,  this  limit  may  have  the  effect  of  im- 
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poverishing  the  spouse  in  the  community.  The  purpose  of  the  Com- 
mittee amendment  is  to  end  this  pauperization  by  assuring  that 
the  community  spouse  has  a  sufficient— but  not  excessive — amount 
of  income  and  resources  available  for  his  or  her  own  use  while  the 
spouse  is  in  a  nursing  home  at  Medicaid  expense.  This  will  be  of 
particular  benefit  to  older  women,  who,  in  the  current  generation 
at  risk  of  nursing  home  care,  have  often  worked  at  home  all  their 
lives  raising  fanulies  and  have  little  income  other  than  their  hus- 
bands' pension  benefits. 

Current  law 

To  determine  how  much  is  available  for  the  community  spouse  to 
live  on  when  her  elderly  spouse  in  the  nursing  home  applies  for 
Medicaid,  it  is  necessary  first  to  determine  whether  the  institution- 
alized spouse  is  eligible  for  Medicaid  based  on  income  and  re- 
sources. If  eligibility  is  established,  it  is  then  necessary  to  deter- 
mine how  much  of  the  institutionalized  spouse's  monthly  income  is 
to  be  applied  to  the  cost  of  nursing  home  care,  and  how  much  is  to 
be  available  to  the  community  spouse. 

Eligibility  Standards. — In  general,  in  order  to  qualify  for  Medic- 
aid, an  individual  must  be  categorically  related — that  is,  be  aged, 
blind,  disabled,  or  a  member  of  a  family  with  dependent  children— 
and  must  meet  certain  income  and  resource  standards. 

In  most  States,  elderly  or  disabled  people  receiving  cash  assist- 
ance under  the  Supplemental  Security  Income  (SSI)  program  are 
automatically  eligible  for  Medicaid.  Aged  or  disabled  individuals 
may  receive  SSI  benefits  if  their  countable  income  and  countable 
resources  do  not  exceed  specified  standards.  The  basic  SSI  income 
standard  for  an  individual  in  1987  is  $340  per  month,  but  many 
States  have  elected  to  supplement  this  amount  with  their  own 
funds.  The  basic  SSI  resource  standard  for  an  individual  in  1987  is 
$1,800.  In  determining  countable  resources,  a  number  of  items  are 
excluded,  including  the  individual's  home  (of  any  value),  household 
goods  and  personal  effects  worth  less  than  $2,000,  an  automobile 
with  a  market  value  of  $4,500  or  less,  and  up  to  $1,500  in  life  insur- 
ance or  burial  funds. 

Not  all  States  automatically  extend  Medicaid  coverage  to  SSI 
beneficiaries.  In  about  14  States,  known  as  "209(b)"  States,  eligibil- 
ity standards,  particularly  resource  rules,  more  restrictive  than 
those  under  SSI  are  applied  to  the  elderly  or  disabled.  In  about  35 
States,  elderly  individuals  who  are  not  poor  enough  to  qualify  for 
SSI,  but  who  have  large,  recurring  medical  expenses  such  as  nurs- 
ing home  bills,  qualify  for  Medicaid  as  "medically  needy."  Finally, 
about  30  States  offer  coverage,  on  an  "optional  categorically 
needy"  basis,  to  nursing  home  residents  whose  incomes  fall  below  a 
State-established  special  income  level  no  higher  than  300  percent 
of  the  basic  SSI  benefit  level  ($1,020  per  month  in  1987). 

There  are  roughly  1.5  million  Medicaid  beneficiaries  in  nursing 
homes.  Less  than  one  fourth  of  those  are  poor  enough  to  qualify  for 
SSI  cash  assistance.  The  remaining  three-fourths  are  eligible  either 
as  "medically  needy"  or  "optional  categorically  needy."  Individuals 
who  qualify  for  Medicaid  in  nursing  homes  on  either  of  these  bases 
must  apply  a  certain  portion  of  their  income  toward  the  cost  of 
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their  nursing  home  care.  It  is  these  post-eligibility  rules  that  give 
rise  to  the  problem  of  "spousal  impoverishment/' 

Attribution  of  Income. — When  one  spouse  enters  a  nursing  home 
(or  other  institution)  and  applies  for  Medicaid,  the  following  rule 
determines  the  amount  of  that  spouse's  income  for  eligibility  pur- 
poses. Upon  institutionalization,  each  spouse  is  treated  as  a  sepa- 
rate household.  Income — generally  Social  Security  checks,  pen- 
sions, and  interest  or  dividends  from  investments — is  considered  to 
belong  to  the  spouse  whose  name  is  on  the  instrument  conveying 
the  funds.  (In  the  case  of  Social  Security  checks,  the  amount  attril> 
uted  to  each  spouse  is  the  individual's  share  of  the  couple's  bene- 
fit). Thus,  where  a  couple's  pension  check  is  made  out  to  the  hus- 
band, if  the  husband  enters  a  nursing  home,  all  of  the  income  is 
considered  his  for  purposes  of  determining  eligibility.  If  the  wife  in 
this  case  enters  the  nursing  home,  however,  none  of  the  income  is 
considered  hers,  and  the  husband  is  under  no  obligation  under  Fed- 
eral law  to  contribute  any  of  his  income  toward  the  cost  of  her 
care. 

Attribution  of  Resources. — The  rule  for  attributing  resources  is 
basically  the  same  as  that  for  attributing  income.  The  only  re- 
sources that  are  attributed  are  countable  resources,  commonly 
liquid  assets  like  savings  accounts,  mutual  fund  investment,  certifi- 
cates of  deposit,  etc.  Grenerally,  in  the  month  following  institution- 
alization, resources  to  which  a  spouse  has  unrestrict^  access,  in- 
cluding joint  savings  accounts,  are  considered  available  to  that 
spouse  for  eligibility  purposes,  llius,  if  resources  are  held  solely  by 
the  institutionalized  spouse,  they  are  attributed  to  him  for  eligibil- 
ity purposes.  If  the  resources  are  jointly  held,  they  are  also  consid- 
ered to  belong  entirely  to  the  institutionalized  spouse,  on  the 
theory  that  he  or  she  has  an  unrestricted  right  to  use  them.  If  the 
assets  are  held  solely  by  the  community  spouse,  however,  they  are 
considered,  after  the  first  month,  to  belong  to  her.  There  is  no  obli- 
gation under  Federal  law  on  the  part  of  the  community  spouse  to 
contribute  any  amoimts  of  resources  toward  the  costs  of  care  of  the 
institutionalized  spouse.  In  the  view  of  the  Department,  these  rules 
apply  in  all  States,  including  those  with  community  property  laws; 
this  Departmental  interpretation  is  currently  the  subject  of  litiga- 
tion. 

Transfer  of  Resources. — States  have  the  option  of  denying  Medic- 
aid eligibility  to  individuals  who  have  transferred  countable  re- 
sources for  less  than  fair  market  value  within  two  years  of  apply- 
ing for  Medicaid.  In  the  SSI  program,  the  uncompensated  value  of 
any  countable  resource  disposed  of  for  less  than  fair  market  value 
within  24  months  of  application  is  included  in  determining  eligibil- 
ity, unless  the  applicant  can  show  the  resource  was  disposed  of  ex- 
clusively for  some  purpose  other  than  establishing  eligibility.  The 
practical  effect  of  this  rule  is  to  deny  eligibility  for  SSI— and  Med- 
icaid based  on  receipt  of  SSI — for  2  years,  regardless  of  the  amount 
transferred.  States  can  be  less  restrictive  than  SSI,  but  they  can 
also  be  more  restrictive  as  well.  Where  the  value  of  the  resources 
for  which  no  compensation  was  received  exceeds  $12,000,  the  State 
may  denv  eligibility  for  more  than  24  months,  beginning  with  the 
date  of  tne  transfer.  States  may  waive  this  penalty  in  cases  where 
undue  hardship  would  result.  In  the  case  of  transfers  of  an  individ- 
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ual's  home  to  someone  other  than  a  spouse  or  minor  or  disabled 
child,  the  period  for  which  eligibility  is  denied,  if  any,  must  be 
based  on  the  relationship  between  the  value  of  the  home  for  which 
no  compensation  was  received  and  the  average  Medicaid  expendi- 
ture for  nursing  home  care.  States  cannot  deny  eligibility  if  the  in- 
dividual intended  to  dispose  of  the  home  at  fair  market  value  or  if 
denial  would  work  an  imdue  hardship. 

Post-eligibility  Application  of  Income. — Once  an  institutionalized 
spouse  h£^  established  eligibility  for  Medicaid  by  meeting  the  appli- 
cable income  and  resource  standards,  some  of  his  monthly  income 
is  reserved  for  his  use  and  that  of  his  spouse,  and  the  rest  is  ap- 
plied to  the  cost  of  nursing  home  care.  These  post-eligibility  income 
rules  apply  whether  the  spouse  qualifies  for  Medicaid  as  a  "medi- 
C£dly  needy"  or  "optional  categorically  needy"  individual.  From  the 
gross  monthly  income  of  the  institutionalized  spouse  are  deducted 
the  following  amounts,  in  the  following  order.  First,  there  is  re- 
served for  the  institutionalized  spouse  a  personal  needs  allowance 
for  clothing  and  other  expenses  of  at  least  $25.  Second,  there  is  set 
aside  an  allowance  for  the  maintenance  needs  of  the  communitv 
spouse.  This  amount,  combined  with  the  community  spoused 
income,  if  any,  allows  the  community  spouse  a  certain  level  of 
income,  or  maintenance  needs  level.  Third,  if  the  institutionalized 
spouse  has  a  family  at  home,  an  amoimt  is  set  aside  for  the  mainte- 
nance of  the  family.  Finally,  an  amoimt  is  allowed  for  expenses  in- 
curred for  medical  care  that  is  not  covered  by  the  State's  Medicaid 
plan  or  by  Medicare  or  other  third  party.  Any  income  remaining 
after  these  deductions  is  used  to  reduce  the  amount  that  the  Medic- 
aid program  pays  to  the  nursing  home  for  the  care  of  the  institu- 
tionalized spouse. 

Under  current  regulations,  the  maintenance  needs  level  for  the 
community  spouse  may  not  exceed  the  highest  of  the  SSI,  State 
supplementation,  or  "medically  needy"  income  standards  in  the 
State.  As  indicated  by  the  following  table,  based  on  a  March,  1987, 
survey  conducted  by  the  American  Association  of  Retired  Persons, 
these  community  spouse  maintenance  needs  levels  vary  greatly 
from  State  to  State.  The  maintenance  needs  level  is  the  total  of  the 
amount  of  the  community  spouse's  income  and  the  amount  set 
aside  from  the  income  of  the  institutionalized  spouse.  Thus,  in  a 
State  with  a  maintenance  needs  level  of  $340,  if  the  community 
spouse  receives  a  monthly  Social  Security  check  of  $150,  the  contri- 
bution from  the  institutionalized  spouse  is  $190. 

State  Medicaid  Community  Spouse  Maintenance  Needs  Levels  (March,  1987) 

Maintenance 


State  needs  level 

Alabama  ,   $340 

Alaska   632 

Arizona   > 

Arkansas  «   188 

California  «   534 

Colorado   229 

Connecticut   375-450 

Delaware   164 

District  of  Columbia   362 

Florida  „   340 

Georgia   340 
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Maintenance 


State  neede  level 

Hawaii   300 

Idaho   up  to  393 

Illinois   267 

Indiana   340 

Iowa   340 

Kansas   341 

Kentucky   192 

Louisiana   187 

Maine   350 

Maryland   325 

Massachusetts   354 

Michigan   358-370 

Minnesota   397 

Mississippi   340 

Missouri   340 

Montana   340 

Nebraska   375 

Nevada   173 

New  Hampshire   354 

New  Jersey   372 

New  Mexico   340 

New  York   417 

North  Carolina   233 

North  Dakota   345 

Ohio   258 

Oklahoma   0 

Oregon   342 

Pennsylvania   373 

Rhode  Island   475 

South  Carolina   340 

South  Dakota   257 

Tennessee   150 

Texas   340 

Utah   289 

Vermont   398 

Virginia   217-325 

Washington   368 

West  Virginia   200 

Wisconsin   442 

Wyoming   195 


*  Arizona  operates,  under  demonstration  authority,  a  Medicaid  program  that  does  not  cover 
nursing  home  or  other  long-term  care  benefits. 

Court-ordered  Support. — In  some  cases,  courts  have  issued  orders 
against  institutionalized  spouses  requiring  them  to  make  monthly 
support  payments  in  certain  amounts  to  their  spouses  in  the  com- 
munity. The  policy  of  the  Health  Care  Financing  Administration 
(HCFA)  is  that,  notwithstanding  such  an  order,  the  income  of  the 
institutionalized  spouse  is  to  be  considered  available  to  him  for  pur- 
poses of  determining  the  amount  of  his  contribution  toward  the 
cost  of  nursing  home  care.  The  onlv  part  of  his  income  which 
HCFA  policy  acknowledges  as  available  to  the  community  spouse  is 
the  specified  maintenance  needs  allowance.  This  interpretation  is 
the  subject  of  litigation. 

Committee  amendment 

In  the  view  of  the  Committee,  there  is  no  justification  for  con- 
tinuing the  improverishment  of  individuals  whose  spouses  reside  in 
nursing  homes  and  receive  Medicaid  benefits.  The  current  mainte- 
nance needs  levels  for  community  spouses,  which  are  limited  by 
current  Federal  regulation,  are  simply  inadequate.  In  some  cases. 
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they  have  forced  community  spouses,  in  desperation,  to  sue  their 
husbands  for  support.  There  is  something  fundamentally  wrong 
with  a  policy  that  drives  families  to  such  extremes.  The  Committee 
is  particularly  concerned  that  the  financial  duress  that  these  main- 
tenance needs  levels  impose  on  the  community  spouse  may,  in  cer- 
tain cases,  even  force  the  premature  institutionalization  of  that 
spouse. 

The  Committee  amendment  would  end  spousal  improverishment. 
It  would  revise  the  current  Federal  requirements  relating  to  attri- 
bution of  income,  attribution  of  resources,  transfer  of  resources, 
and  post-eligibility  application  of  income.  These  revised  require- 
ments would  be  limited  to  the  circumstance  of  a  couple  with  one 
spouse  in  an  institution  who  applies  for  or  receives  Medicaid.  All 
other  Medicaid  requirements  that  might  apply  to  couples  in  these 
circumstances  are  superseded,  but  only  to  the  extent  that  they  are 
inconsistent  with  these  requirements.  The  purpose  of  these  changes 
is  to  assure  that  the  community  spouse  in  these  circumstances  has 
income  and  resources  sufficient  to  live  with  independence  and  dig- 
nity. 

This  amendment  would  establish  a  uniform  national  spousal  pro- 
tection policy  applicable  in  all  States  and  the  District  of  Columbia, 
whether  they  are  "SSI,"  "209(b),"  "medically  needy,"  or  "special 
income  level  States,  and  whether  or  not  they  are  community  prop- 
erty jurisdictions.  Should  Arizona  at  some  point  offer  nursing  home 
coverage  through  its  Medicaid  demonstration,  these  rules  would 
apply  to  it  as  well.  However,  these  rules  do  not  apply  to  Puerto 
Rico,  the  Virgin  Islands,  Guam,  the  Northern  Marianas,  or  Ameri- 
can Samoa. 

Eligibility  Standards. — The  bill  does  not  alter  income  or  resource 
standards  for  Medicaid  eligibility  of  the  institutionalized  spouse. 
Thus,  if  the  State's  current  resource  standard  is  $1,800  for  an  indi- 
vidual, it  would  remain  $1,800  under  this  bill.  Similarly,  the  bill 
generally  does  not  alter  current  law  as  to  which  t5rpes  of  income  or 
resources  are  countable,  and  which  are  not,  or  how  income  or  re- 
sources are  vsdued.  The  principal  exception  to  this  relates  to  the 
exemption  for  household  goods  and  personal  effects  for  the  limited 
purpose  of  attributing  resources  at  the  time  of  institutionalization. 
The  spousal  protection  rules  in  this  bill  apply  regardless  of  wheth- 
er the  institutionalized  spouse  has  qualified  for  Medicaid  by  meet- 
ing the  eligibility  standards  as  a  categorically  needy,  optional  cate- 
gorically needy,  or  medically  needy  individual. 

Attribution  of  Income. — During  any  month  that  a  spouse  is  in  a 
nursing  home,  hospital,  or  other  institution,  the  following  attribu- 
tion rules  would  apply  for  purposes  of  determining  eligibility. 
Income  paid  solely  in  the  name  of  one  spouse  or  the  other  would  be 
considered  to  belong  to  that  respective  spouse.  Thus,  no  income 
paid  solely  to  the  community  spouse  would  be  considered  available 
to  the  instituionalized  spouse  for  eligibility  purposes.  Unless  the  in- 
strument providing  the  income  otherwise  specifically  provides,  the 
following  attribution  rules  would  apply.  If  the  income  is  paid  in  the 
names  of  both  spouses,  half  would  be  considered  available  to  the 
community  spouse,  and  half  to  the  institutionalized  spouse.  If 
income  is  paid  in  the  names  of  either  spouse,  or  both,  and  another 
person  or  persons,  the  income  would  be  considered  available  to 
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each  spouse  in  proportion  to  the  spouse's  interest,  unless  pajrment 
is  made  to  both  spouses  and  no  such  interest  is  specified,  in  which 
case  one-half  of  the  spouses'  joint  interest  would  be  considered 
available  to  each  spouse.  The  same  principles  would  apply  in  the 
case  of  income  from  trust  property.  In  the  case  of  income  from  a 
trust  where  there  is  no  instrument  establishing  ownership,  half  of 
the  income  would  be  attributed  to  the  institutionalized  spouse  and 
half  to  the  community  spouse.  These  attribution  rules  would  be 
subject  to  rebuttal  by  the  instituionalized  spouse  upon  a  showing, 
by  preponderance  of  the  evidence,  that  ownership  interests  are  oth- 
erwise. 

Attribution  of  Resources. — The  following  rules  would  apply  in  de- 
termining the  amount  of  countable  resources  at  the  time  of  appli- 
cation for  Medicaid  benefits  by  the  institutionalized  spouse.  First,  a 
determination  would  be  made  of  the  total  value  of  all  the  countable 
resources  held  by  either  the  institutionalized  spouse,  the  communi- 
ty spouse,  or  both,  on  the  day  the  institutionalized  spouse  began 
the  continuous  period  of  institutionalization  during  which  he  ap- 
plies for  Medicaid  benefits.  Any  countable  resources  belonging  to 
either  or  both  spouses  would  be  included  in  this  determination,  in- 
cluding resources  from  inheritance  or  previous  marriages.  For  this 
purpose,  and  for  this  purpose  only,  the  current  limit  of  $2,000  on 
the  equity  value  of  the  exemption  for  household  goods  and  personal 
effects  would  be  inapplicable.  Thus,  all  household  goods  and  per- 
sonal effects,  regardless  of  value,  would  not  be  counted  among  the 
resources  attributed  to  the  couple  or  either  spouse  at  the  time  of 
institutionalization  for  purposes  of  determining  eligibility. 

Once  total  joint  resources  are  determined,  one-half  of  the  value 
of  all  these  resources,  known  as  the  spousal  share,  would  be  attrib- 
uted to  each  spouse.  If  the  spousal  share  of  the  community  spouse 
were  less  than  a  specified  community  spouse  resource  allowance  (at 
least  $12,000),  the  institutionalized  spouse  would  be  allowed  to 
transfer  a  sufficient  amount  to  the  community  spouse  (or  to  an- 
other for  her  sole  benefit)  to  enable  her  to  have  the  use  of  count- 
able resources  of  a  total  of  that  amount  (at  least  $12,000).  The  insti- 
tutionalized spouse  would  not  be  required  to  make  this  transfer; 
however,  any  resources  not  held  solely  by  or  for  the  benefit  of  the 
community  spouse  would  be  attributed  to  the  institutionalized 
spouse  and,  to  the  extent  they  exceeded  the  applicable  resource 
standard  (generally  $1,800),  would  render  the  institutionalized 
spouse  ineligible  for  Medicaid. 

The  community  spouse  resource  allowance  could  be  no  lower 
than  $12,000,  and  this  minimum  could  be  raised  in  any  of  three 
ways.  First,  States  could  amend  its  Medicaid  plan  to  increase  the 
minimum  allowance  up  to  four  times  as  high,  or  $48,000.  Secondly, 
in  any  individual  case,  the  State  could,  in  the  context  of  a  fair 
hearing,  raise  the  minimum  allowance  to  a  level  determined  by  the 
State  to  be  sufficient  to  enable  the  community  spouse  to  support 
herself  through  the  income  generated  by  the  allowance  without  fi- 
nancial duress.  Finally,  in  any  individual  case,  the  minimum  allow- 
ance could  be  the  amount  transferred  by  the  institutional  spouse  to 
the  community  spouse  pursuant  to  a  court  order  of  support. 

With  two  exceptions,  if  the  spousal  share  of  the  community 
spouse  is  greater  than  $48,000,  the  institutionalized  spouse  would 
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have  attributed  to  him,  for  purposes  of  determining  eligibility,  both 
his  own  spousal  share  and  the  resources  attributed  to  the  commu- 
nity spouse  in  excess  of  $48,000.  This  $48,000  limit  represents  four 
times  the  $12,000  minimum  community  spouse  resource  allowance. 
In  1989  and  each  year  thereafter,  both  of  these  dollar  amounts 
would  be  increased  by  the  percentage  increase  in  the  consumer 
price  index  for  all  urban  consumers  for  each  year  since  September 
1987.  The  two  exceptions  to  this  indexed  $48,000  limit  are  any  indi- 
vidual cases  where  (1)  the  State,  in  the  context  of  a  fair  hearing, 
determines  that  the  community  spouse  resource  allowance  should 
exceed  $48,000  to  enable  her  to  suppK)rt  herself  through  the  income 
generated  by  the  allowance  without  financisd  duress,  or  (2)  a  court 
issues  a  support  order  pursuant  to  which  an  institutional  spouse 
transfers  resources  to  a  conmiunity  spouse. 

The  Committee  recognizes  that  the  imposition  of  a  $48,000  ceil- 
ing on  the  amoimt  of  coimtable  resources  a  community  spouse  may 
retain  in  order  for  her  husband  to  qualify  for  nursing  home  bene- 
fits is  likely  to  result  in  some  community  spouses  contributing 
more  resources  to  their  institutionalized  spouse's  care  than  they 
would  under  current  law.  The  Committee  observes,  however,  that 
under  this  amendment  the  community  spouse  is  not  allowed  to 
retain  only  $48,000  in  liquid  assets,  but  also  a  home,  household 
goods,  ana  personal  effects  (including  jewelry,  paintings,  etc.)  of 
any  value  whatever.  Moreover,  the  Committee  amendment  pro- 
vides for  either  the  State,  through  the  fair  hearing  process,  or 
courts,  through  the  issuance  of  support  orders,  to  override  the 
$48,000  limit  where  the  circumstances  warrant.  In  addition,  the 
$48,000  ceiling  is  indexed  to  inflation.  Finally,  the  Committee  notes 
that  Medicaid  is  a  means-tested  program  whose  primary  purpose  is 
the  financing  of  needed  health  care  services  to  poor  children,  poor 
families,  and  poor  elderly  and  disabled  individuals.  In  the  view  of 
the  Committee,  it  is  appropriate,  as  a  general  rule,  to  require  cou- 
ples with  total  liquid  resources  of  more  than  $96,000  (excluding  the 
value  of  the  home,  household  goods,  and  personal  effects)  to  con- 
tribute more  than  half  of  those  liquid  resources  to  the  cost  of  the 
institutionalized  spouse's  long-term  care. 

Under  the  Committee  amendment,  the  division  of  resources  into 
spousal  shares,  and  the  subsequent  imposition  of  limits  on  the  com- 
munity spouse's  shares,  would  occur  only  once,  at  the  time  of  ini- 
tial application  for  Medicaid  benefits.  After  the  month  in  which  an 
institutionalized  spouse  has  met  the  resource  eligibility  standard 
and  is  determined  to  be  eligible  for  benefits,  no  resources  of  the 
community  spouse,  regardless  of  value,  would  be  considered  avail- 
able to  the  institutionalized  spouse.  Thus,  if,  during  the  period  the 
care  of  the  institutionalized  spouse  is  being  paid  for  by  Medicaid, 
the  community  spouse's  countable  resources  grow  to  exceed  the 
$48,000  initial  limit,  the  State  would  not  be  authorized  to  require 
the  community  spouse  to  apply  any  excess  toward  the  cost  of  care 
of  the  institutionalized  spouse. 

The  Committee  observes  that,  in  many  cases,  the  institutional- 
ized spouse  may  not  apply  for  Medicaid  benefits  until  months  after 
his  admission  to  a  nursing  home.  Often  these  individuals  and  their 
spouses  have  "spent  down"  a  significant  amount  of  their  life  sav- 
ings to  pay  the  nursing  home  charges.  Repeated  division  of  the  cou- 
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pie's  total  resources  into  equal  spousal  shares  at  each  application 
or  reapplication  for  benefits  would  eventually  result  in  the  pauperi- 
zation of  the  community  spouse,  as  the  couple's  total  resources 
would  effectively  be  reduced  to  twice  the  resource  eligibility  stand- 
ard, generally  $3600,  before  the  institutionalized  spouse  qualified 
for  Medicaid.  Precisely  the  opposite  result  is  intended  by  the  Com- 
mittee. For  this  reason,  the  bill  requires,  in  effect,  that  a  "snap- 
shot" of  the  couple's  total  resources  be  taken  at  the  time  of  initial 
institutionalization,  and  that  attribution  of  resources  into  spousal 
shares  proceed  on  the  basis  of  that  "snapshot,"  regardless  of  the 
point  at  which  the  institutionalized  spouse  actually  files  applica- 
tion for  benefits. 

To  enable  spouses  that  do  not  apply  for  Medicaid  immediately 
upon  institutionalization  to  know  precisely  what  their  financial  ob- 
ligations will  be  without  formally  appljdng  for  Medicaid,  the  Com- 
mittee amendment  would  require  the  States,  upon  request  of  either 
the  community  or  institutionalized  spouse  and  upon  the  submission 
of  relevant  documentation,  to  determine  promptly  the  total  value 
of  the  couple's  countable  resources.  This  assessment  would  then 
serve  as  the  basis  for  determining  eligibility  of  the  institutionalized 
spouse  once  a  formal  application  for  Medicaid  benefits  is  made. 
States  would  have  the  option  of  charging  a  reasonable  fee  for  proc- 
essing these  assessments,  but  only  to  the  extent  the  State  is  incur- 
ring additional,  identifiable  administrative  costs  that  are  not  al- 
ready matched  by  Federal  Medicaid  funds.  If  an  institutionalized 
spouse  did  not  apply  for  Medicaid  for  several  months  after  admis- 
sion and  if  neither  he  or  the  community  spouse  obtained  an  assess- 
ment, the  State  would  have  to  reconstruct  the  couple's  total  re- 
sources as  of  the  time  of  initial  institutionalization.  The  Committee 
expects  that,  in  these  circumstances,  HCFA  will  not  require,  and 
the  States  wiU  not  apply,  imreasonable  documentation  require- 
ments. 

Post-eligibility  Application  of  Income. — After  an  institutionalized 
spouse  has  met  the  resource  and  income  criteria  for  eligibility,  the 
income  attributed  to  that  spouse  would  be  applied  as  follows  each 
month.  (The  rules  relating  to  attribution  of  income  for  purposes  of 
determination  of  eligibility,  described  above,  would  also  apply  for 
purposes  of  post-eligibility  treatment  of  income).  From  the  institu- 
tionalized spouse's  income,  the  following  amounts  would  be  deduct- 
ed, in  the  following  order.  First,  at  least  $35  would  be  reserved  for 
that  spouse's  personal  needs.  (Section  4115  of  the  Committee 
amendment  raises  the  personal  needs  allowance  from  $25  to  $35  in 
calendar  1988).  Second,  a  community  spouse  monthly  income  allow- 
ance would  be  set  aside.  Third,  a  family  allowance  would  be  deduct- 
ed for  each  minor  or  dependent  child,  dependent  parent,  or  depend- 
ent sibling  of  either  spouse  living  with  the  community  spouse.  Fi- 
nally, there  would  be  deducted  amounts  for  incurred  expenses  for 
medical  or  remedial  care  for  the  institutionalized  spouse  not  paid 
for  by  Medicaid,  Medicare,  or  any  other  liable  third  party. 

The  community  spouse  monthly  income  sJlowance  is  the  amount 
needed  to  bring  the  community  spouse's  monthly  income,  including 
any  income  otherwise  available  to  her,  up  to  a  minimum  level. 
This  minimum  level,  known  as  the  minimum  monthly  mainte- 
nance needs  allowance,  would  be  defined  as  the  sum  of  (1)  an 
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amount  equal  to  150  percent  of  the  Federal  poverty  income  guide- 
line for  a  family  of  two,  or  $925  per  month  in  1987  (higher  in 
Alaska  and  Hawaii);  (2)  an  excess  shelter  allowance  (the  amount  by 
which  mortgage  expenses  or  rent,  plus  utility  costs,  exceed  30  per- 
cent of  the  amount  in  (1));  and  (3)  one  half  of  the  amount  by  which 
the  income  of  the  institutionalized  spouse  exceeds  the  sum  of 
amounts  (1)  and  (2).  With  some  exceptions,  the  community  spouse 
minimum  monthly  maintenance  needs  allowance  could  not  exceed 
$1500  per  month.  In  1989  and  each  year  thereafter,  this  amount 
would  be  increased  by  the  percentage  increase  in  the  consumer 
price  index  for  all  urban  consumers  for  each  year  since  September 
1987. 

There  would  be  three  exceptions  to  the  $1500  limit  on  the  com- 
munity spouse  minimum  monthly  maintenance  needs  allowance. 
First,  the  State  could  specify  a  higher  limit  in  its  State  plan. 
Second,  in  any  individual  case,  the  State  could,  in  the  context  of  a 
fair  hearing,  establish  a  higher  monthly  maintenance  needs  allow- 
ance upon  a  finding  that  the  community  spouse  requires  a  higher 
allowance  to  live  without  financial  duress.  Finally,  a  court,  through 
an  order  of  support  against  the  institutionalized  spouse,  may  re- 
quire that  an  amount  of  monthly  income  be  set  aside  for  the  com- 
munity spouse  that  exceeds,  or  in  combination  with  the  community 
spouse's  income  exceeds,  the  limit  on  the  minimum  monthly  main- 
tenance needs  sdlowance.  The  Committee  notes  that  the  $1500 
limit,  or  whatever  higher  limit  might  be  set  by  the  State,  applies 
only  to  the  amount  that  may  be  deducted  from  the  institutionalized 
spouse's  income  for  the  maintenance  of  the  community  spouse;  it 
does  not  in  any  way  constrain  the  amount  of  income  that  the  com- 
munity spouse  may  receive  in  her  own  name  from  sources  other 
than  the  institutionalized  spouse. 

Under  the  Committee  amendment.  States  would  be  required, 
upon  request  by  either  spouse  (or  representative  of  either  spouse), 
or  upon  a  determination  of  eligibility,  to  notify  both  spouses  of  the 
amount  of  the  community  spouse  monthly  income  allowance,  any 
family  allowance,  the  way  in  which  the  community  spouse  resource 
allowance  was  computed,  and  the  spouse's  right  to  a  fair  hearing. 
Either  spouse  is  entitled  to  a  fair  hearing  if  dissatisfied  with  the 
State's  determination  of  the  community  spouse  monthly  income  al- 
lowance, the  monthly  income  otherwise  available  to  the  community 
spouse,  the  computation  of  the  spousal  share  of  resources,  the  attri- 
bution of  resources,  or  the  determination  of  the  community  spouse 
resource  cdlowance.  If  either  spouse  establishes,  by  a  preponder- 
ance of  the  evidence,  that  the  minimum  monthly  maintenance 
needs  allowance  is  not  adequate  to  support  the  community  spouse 
without  ftnancial  duress,  the  State  would  be  required  to  raise  the 
maintenance  needs  allowance  to  an  adequate  level.  Similarly,  if 
either  spouse  establishes,  by  a  preponderance  of  the  evidence,  that 
the  amount  of  investment  income  that  would  be  generated  by  the 
community  spouse  resource  allowance  is  not  adequate  to  support 
the  community  spouse  without  financial  duress,  the  State  would  be 
required  to  raise  the  community  spouse  allowance  to  an  adequate 
level. 

Court  Ordered  Support. — The  Committee  recognizes  that  there 
will  be  some  instances  in  which  the  rules  set  forth  in  its  amend- 
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ment  do  not  give  adequate  consideration  to  the  special  circum- 
stances affecting  a  particular  community  spouse.  The  amendment 
would  therefore  provide  that  if  a  court  has  entered  an  order 
against  an  institutionalized  spouse  for  monthly  income  for  the  sup- 
port of  the  community  spouse,  the  community  spouse  monthly 
income  allowance  must  be  at  least  as  great  as  the  amount  of  the 
income  ordered  to  be  paid.  Similarly,  if  a  court  has  entered  a  sup- 
port order  against  an  institutionalized  spouse  requiring  that  spouse 
to  transfer  countable  resources  to  the  community  spouse,  the 
spouse  may  comply  with  the  court's  order  without  running  afoul  of 
the  prohibitions  against  transferring  of  assets,  and  the  amount  of 
resources  actually  transferred  to  (or  for  the  sole  benefit  of)  the 
community  spouse  will  constitute  that  spouse's  resource  allowance, 
even  where  the  effect  is  to  leave  the  community  spouse  with  count- 
able resources  in  excess  of  the  indexed  limit  of  $48,000. 

Examples. — The  following  examples  illustrate  the  operation  of 
the  Committee  amendment.  Assume  an  elderly  couple  who  togeth- 
er own  a  home  assessed  at  $110,000  and  have  a  joint  savings  ac- 
count, to  which  either  spouse  has  unrestricted  access,  with  a  bal- 
ance of  $20,000.  The  husband's  monthly  income,  from  his  Social  Se- 
curity benefit  amd  his  private  pension,  is  $750.  The  wife,  who 
worked  at  home  all  her  life  raising  a  family,  has  income  of  $150 
from  Social  Security.  The  husband  develops  Alzheimer's  disease 
and  his  wife,  no  longer  able  to  care  for  him  at  home,  must  place 
him  in  a  nursing  home.  The  husband  applies  for  Medicaid.  The 
State  covers  "optional  categorically  needy '  nursing  home  residents 
under  a  special  income  standard  of  $875  per  month  and  a  resource 
standard  of  $1,800.  The  State's  maintenance  needs  allowance  for 
community  spouses  under  current  law  is  $340  per  month. 

Under  current  law,  the  husband  is  categorically  related  due  to 
his  age,  and,  as  of  the  beginning  of  the  first  full  calendar  month 
after  institutionalization,  is  eligible  under  the  special  income  stand- 
ard of  $875.  (Until  the  beginning  of  the  first  full  calendar  month, 
the  wife's  income  is  attributed  to  him,  and  he  does  not  meet  the 
special  income  standard).  However,  he  must  still  meet  the  $1,800 
resource  standard.  The  entire  amount  in  the  couple's  joint  savings 
account  is  attributed  to  the  husband,  since  he  has  unrestricted 
access  to  it,  giving  him  excess  resources  of  $18,200.  Until  he  spends 
these  excess  resources,  he  will  remain  ineligible  for  Medicaid.  If  he 
gives  the  $18,200  to  his  wife,  the  State  has  the  option  of  denying 
him  Medicaid  eligibility  for  more  than  2  years  from  the  date  of 
transfer. 

Assuming  all  the  excess  resources  in  the  couple's  joint  account 
are  applied  to  the  cost  of  nursing  home  care,  and  assuming  a  pri- 
vate patient  rate  of  $2,000  per  month,  it  will  take  about  9  months 
for  the  husband  to  bcome  resource-eligible  for  Medicaid.  After  eligi- 
bility has  been  established,  the  husband's  income  is  applied  as  fol- 
lows. First,  an  allowance  of  $25  is  reserved  for  his  personal  needs. 
Then  an  allowance  of  $190  for  the  maintenance  needs  for  his  wife 
(the  State  standard  of  $340  minus  the  wife's  own  income  of  $150)  is 
set  aside.  If  the  husband  had  no  uncovered  medical  costs  in  the 
previous  month,  the  remaining  $535  of  his  income  is  applied  to  the 
cost  of  nursing  home  care.  The  remainder  is  paid  by  the  State  and 
Federal  governments  through  Medicaid. 
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The  wife  in  the  community  is  left  with  the  house,  a  monthv 
income  of  $340,  and  access  to  the  $1,800  remaining  in  the  couple  s 
joint  savings  account.  Before  the  husband  entered  the  nursing 
home,  the  couple's  total  income  ($900  per  month)  was  about  146 
percent  of  the  Federal  poverty  level  for  a  couple;  after  her  hus- 
band's institutionalization,  she  has  only  $1,800  in  liquid  assets  and 
her  income  places  her  at  75  percent  of  the  Federal  poverty  level  for 
a  single  individual. 

In  sharp  contrast  to  current  law,  the  Committee  amendment 
would  not  impoverish  the  wife  in  this  case.  At  the  time  the  hus- 
band enters  the  nursing  home,  only  $750  in  income  would  be  at- 
tributable to  him,  and  he  would  immediately  be  eligible  under  the 
State's  special  income  standard.  With  respect  to  resources,  half  of 
the  couple's  total  assets  would  be  attributed  to  the  wife  and  half  to 
the  husband.  However,  the  Committee  amendment  would  allow  the 
husbeind  in  this  case  to  transfer  without  penalty  $12,000 — the  mini- 
mum community  spouse  resource  allowance — to  an  account  in  his 
wife's  name  at  any  time.  When  the  husband  has  spent  all  but 
$1,800  of  the  remaining  $8,000,  he  becomes  resource — eligible  for 
Medicaid.  Assuming  he  applies  all  of  these  excess  resources  to  the 
cost  of  his  nursing  home  care  at  $2,000  per  month,  this  will  take 
about  4  months.  (Note  that  the  State  could  establish  a  minimum 
community  spouse  resource  allowance  of  up  to  $48,000,  allowing 
the  husband  in  this  instance  to  transfer  the  entire  $20,000  in  liquid 
resources  to  his  wife  and  qualify  for  Medicaid  immeidiately). 

Once  eligibility  for  Medicaid  has  been  established,  the  husband's 
monthly  income  is  applied  as  follows.  First,  $35  is  set  aside  each 
month  for  a  personal  needs  allowance.  Second,  $715  is  reserved  for 
the  maintenance  needs  of  the  community  spouse.  The  community 
spouse  is  allowed  a  minimum  of  $925,  including  her  income;  since 
the  wife's  income  is  only  $150,  she  can  receive  at  least  $775  from 
her  husband.  However,  since  the  husband's  total  income  is  less 
than  $775,  she  receives  only  the  total  income  less  the  $35  personal 
needs  allowance,  or  $715.  Nothing  remains  to  reduce  the  cost  of  the 
husband's  nursing  home  care  at  the  Medicaid  program.  (Note  that 
the  State  could  choose  to  raise  the  ceiling  on  the  community  spouse 
maintenance  needs  allowance  above  $1500  per  month,  but  in  this 
case  such  a  change  would  have  no  effect). 

Under  the  Committee  amendment,  the  wife  is  left  with  a  month- 
ly income  of  $865  (her  Social  Security  check  of  $150  plus  the  main- 
tenance needs  allowance  of  $715),  or  nearly  190  percent  of  the  Fed- 
eral poverty  level  for  a  single  individual.  She  also  has  $12,000  in 
savings  in  her  name.  The  husband  would  qualify  for  Medicaid 
about  5  months  earlier  than  under  current  law.  The  total  Federal 
and  State  Medicaid  pajrment  to  the  nursing  home  would  go  up  by 
$535  per  month  (the  deference  betwee  the  husband's  $190  commu- 
nity spouse  monthly  income  allowance  under  current  law  and  the 
$715  allowance  plus  the  $10  increase  in  his  personal  allowance 
under  the  Committee  amendment). 

Another  example  will  illustrate  the  effect  of  the  amendment's 
provisoin  for  an  equal  division  of  the  couple's  resources.  Assume 
that  the  couple's  joint  savings  account  at  tne  time  of  institutional- 
ization contains  not  $20,000,  but  $50,000.  Under  the  amendment, 
the  husband  would  at  a  minimum  be  allowed,  without  penalty,  to 
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transfer  $25,000  of  this  amount  to  an  account  in  the  wife's  name. 
Of  the  remaining  half,  $23,000  would  have  to  be  spent  before  the 
husband  would  become  resource-eligible  for  Medicaid.  Under  cur- 
rent law,  all  but  $48,200  in  the  joint  account  has  to  be  spent  before 
the  husband  becomes  eligible  for  Medicaid.  Although  a  couple  with 
$50,000  in  savings  is  likely  to  have  household  goods  and  personal 
effects  valued  at  more  than  $2,000,  the  amendment  provides  that 
all  these  items  are  not  to  be  considered  resources  for  purposes  of 
determining  the  community  spouse  resource  allowance.  Note  fur- 
ther that  that  the  State  could  elect  to  raise  the  minimum  commu- 
nity spouse  resource  allowance  from  $12,000  up  to  $48,000;  if  the 
State  had  done  so  in  this  case,  all  but  $2,000  of  the  joint  savings 
account  could  be  retained  by  the  wife. 

The  effect  of  the  amendment's  ceiling  of  $48,000  on  the  commu- 
nity spouse  resource  allowance  may  be  demonstrated  by  assuming 
that  the  couple  has  not  $20,000,  but  $100,000  in  joint  savings  ac- 
counts and  jointly  held  stocks  and  mutual  funds  at  the  time  of  the 
husband's  institutionalization.  The  amendment  would  allow  the 
husband  to  transfer  half  of  the  jointly  held  resources,  or  $50,000  to 
the  wife  in  her  own  name,  subject  to  the  limit  of  $48,000.  Thus,  the 
couple  would  have  to  spend  $50,200  (the  husband's  $50,000  share, 
plus  $2,000  excess  resources  from  the  wife's  share,  less  the  resource 
eligibilitv  standard  of  $1,800)  before  the  husband  could  qualify  for 
Medicaid.  Again,  any  household  goods  or  personal  effects  would  not 
be  taken  into  account  in  determining  the  amount  of  the  communi- 
ty spouse's  resource  allowance.  If  the  wife  found  this  amount  of  re- 
sources did  not  generate  sufficient  income  to  enable  her  to  live 
without  financial  duress,  she  could  seek  relief  from  the  State 
through  a  fair  hearing,  or  she  could  pursue  a  support  order  against 
her  husband  through  the  courts. 

The  effect  of  the  amendment  on  financial  planning  (or  the  lack 
thereof)  can  be  illustrated  with  the  following  example.  Assume  that 
this  couple  has  a  total  of  $50,000  in  savings,  and  because  it  has 
done  no  financial  planning,  all  of  these  resources  are  held  by  the 
husband  in  his  own  name  when  he  is  admitted  to  the  nursing 
home.  Under  current  law,  the  husband  cannot  qualify  for  Medicaid 
until  all  but  $1,800  of  this  amount  is  spent.  Under  the  amendment, 
however,  the  husband  may  transfer  $25,000  to  the  wife  in  her  own 
name  without  penalty  (unless  the  State  sets  a  higher  minimum 
community  spouse  resource  allowance). 

If  one  assumes  that  this  couple,  learning  of  the  husband's  dis- 
ease, anticipated  the  need  for  institutionalization  and  transferred 
all  of  the  $50,000  joint  savings  to  the  wife  more  than  two  years 
prior  to  application  for  Medicaid,  the  result  under  the  bill  is  the 
same  as  in  the  previous  example.  Regardless  of  ownership,  the  re- 
sources are  attributed  in  equal  shares  to  each  spouse.  Until  the 
wife's  resources  are  reduced  to  $25,000,  the  husband  is  not  re- 
source-eligible for  Medicaid  (unless  the  State  sets  a  higher  mini- 
mum community  spouse  resource  allowance).  Under  current  law, 
the  husband,  with  no  resources  attributable  to  him,  would  immedi- 
ately qualify  for  Medicaid,  and  the  wife  would  be  under  no  Federal 
law  obligation  to  contribute  toward  the  cost  of  his  care. 

Finally,  the  concept  of  the  resource  "snapshot"  at  institutional- 
ization is  illustrated  by  the  following  example.  Assume,  as  above, 
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the  couple  has  countable  resources  of  $50,000,  iointly  held,  at  the 
time  of  the  husband's  admission  to  the  nursing  home.  The  husband 
does  not  apply  for  Medicaid  upon  admission;  instead,  the  couple 
begins  to  spend  its  resources  to  pay  for  the  cost  of  his  care.  After  a 
year,  the  couple  has  spent  $24,000  from  its  joint  resources,  and  the 
husband  applies  for  Medicaid.  The  State  would  then  look  back  to 
the  date  of  the  husband's  institutionalization  for  purposes  of  attrib- 
uting resources,  relying  either  on  an  assessment  of  the  couple's  re- 
sources done  at  the  time  of  admission  (if  one  had  been  requested  by 
either  spouse),  or  on  whatever  documentation  the  couple  can  rea- 
sonably be  expected  to  produce  at  the  time  of  application.  Since  the 
wife's  spousal  share  was  $25,000  then,  if  the  husband  transfers  his 
interest  in  $25,000  of  the  remaining  resources  to  his  wife,  he  will 
immediately  be  resource-eligible  for  Medicaid,  since  the  remaining 
$1,000  would  meet  the  $1,800  resource  standard.  (Again,  these  fig- 
ures would  change  if  the  State  elected  to  raise  its  minimum  com- 
munity spouse  resource  allowance). 

Transfer  of  Resources. — The  Committee  is  informed  that  a 
number  of  States  have  not  made  effective  use  of  the  authorities 
under  current  law  to  prevent  affluent  individuals  from  disposing  of 
resources  in  order  to  qualify  for  Medicaid  nursing  home  coverage. 
In  the  view  of  the  Ck)mmittee,  Medicaid — an  entitlement  program 
for  the  poor — should  not  facilitate  the  transfer  of  accumulated 
wealth  from  nursing  home  patients  to  their  non-dependent  chil- 
dren. The  Committee  is  also  concerned  by  the  arbitrary  nature  of 
current  SSI  policy  relating  to  disposal  of  assets,  under  which  the 
penalty  for  transfers  is  unrelated  to  the  amount  of  the  assets  dis- 
posed of.  Accordingly,  the  Committee  amendment  would  replace 
the  current  law  option  with  a  uniform  national  policy,  mandatory 
on  all  the  States,  that  is  specific  to  Medicaid  eligibility. 

Under  the  amendment.  States  would  have  to  determine  whether 
each  nursing  home  or  hospital  patient  who  applies  for  Medicaid 
has,  within  2  years  of  application,  disposed  of  any  countable  re- 
sources for  less  than  fair  market  value.  If  such  a  transfer  has  oc- 
curred, the  State  would  have  to  determine  the  value  (as  of  the  time 
of  transfer)  of  the  resources  transferred  for  which  the  applicant  re- 
ceived less  than  fair  market  value.  The  total  uncompensated  value 
would  then  be  divided  by  the  average  cost,  to  a  private  patient  at 
the  time  of  application  by  the  individual  in  question,  of  nursing 
home  care  in  the  State.  This  would  yield  the  number  of  months  for 
which  the  individual  is  ineligible  for  Medicaid,  beginning  with  the 
month  in  which  the  transfer  took  place.  The  Committee  expects 
that,  where  practicable,  States  would  use  the  average  cost  of  nurs- 
ing home  care  to  private  patients  in  the  community  in  which  the 
applicant  is  institutionalized. 

The  prohibition  on  transfers  would  not  apply  in  the  case  of  the 
transfer  of  an  applicant's  home  of  any  value  to  his  or  her  spouse, 
child  under  21,  or  blind  or  disabled  adult  child.  However,  disposal 
of  the  home  within  2  years  of  application  for  less  than  fair  market 
value  to  anyone  else,  including  a  child  21  or  older  who  is  not  blind 
or  disabled,  would  result  in  a  delay  of  eligibility. 

The  prohibition  on  transfers  would  not  apply  to  any  resources  of 
any  value  transferred  to  the  community  spouse  of  an  institutional- 
ized applicant,  or  to  the  applicant's  blind  or  disabled  child  of  any 
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age,  or  to  a  third  party  for  the  sole  benefit  of  either  the  community 
spouse  or  a  blind  or  disabled  child.  Since  the  Committee  amend- 
ment would  establish  rules  for  the  attribution  of  resources  of  mar- 
ried couples  at  the  time  of  institutionalization  which  affect  both 
spouses,  no  purpose  would  be  served  by  prohibiting  transfers  from 
the  institutionalized  spouse  to  the  community  spouse. 

The  Committee  recognizes  that  resources  can  be,  and  are,  trans- 
ferred for  reasons  other  than  to  qualify  for  Medicaid.  The  Commit- 
tee amendment  therefore  would  not  delay  eligibility  in  the  case  of 
individuals  who  show,  in  the  context  of  a  fair  hearing  or  other  ad- 
ministrative proceeding,  that  (1)  they  intended  to  dispose  of  the  re- 
sources for  fair  market  value  or  other  valuable  consideration,  or  (2) 
they  transferred  the  resources  exclusively  for  a  purpose  other  than 
qualif)dng  for  Medicaid.  Thus,  if  an  applicant  sold  his  home  to 
someone  outside  the  family  and  was  unwittingly  exploited  by  a  so- 
phisticated purchaser,  Medicaid  eligibility  should  not  be  delayed. 
Similarly,  if  an  individual  gave  money  to  his  grandchild  for  college 
education  and,  within  2  years,  unexpectedly  had  a  series  of  strokes 
and  was  institutionalized,  there  would  be  no  justification  for  delay- 
ing Medicaid  eligibility.  The  purpose  of  the  Committee  amendment 
is  to  deter  those  who,  through  "gifting"  or  other  disposal,  knowing- 
ly seek  to  shelter  assets  from  dissipation  due  to  nursing  home 
costs.  The  amendment  is  not  intended  to  penalize  those  who  inad- 
vertently, or  through  lack  of  sophistication,  did  not  receive  ade- 
quate compensation,  or  who  transferred  resources  with  no  expecta- 
tion of  institutionsdization  or  application  for  Medicaid  benefits. 

Finally,  the  Committee  recognizes  that  there  will  be  circum- 
stances where,  although  an  individual  may  have  transferred  assets 
in  order  to  qualify  for  Medicaid  benefits,  the  effect  of  den)dng  Med- 
icaid coverage  for  the  specified  period  of  time  would  be  to  seriously 
threaten  the  continuing  care  or  well-being  of  the  applicant  or  oth- 
erwise work  an  undue  hardship.  Accordingly,  the  Committee 
amendment  would  provide  that  where  the  State  determines  that 
denial  of  eligibility  would  work  an  undue  hardship,  eligibility  for 
Medicaid  benefits  must  not  be  denied. 

These  prohibitions  on  transferring  resources,  and  the  exceptions 
to  them,  would  be  mandatory  on  all  the  States,  including  the 
"209(b)"  States.  The  Committee  amendment  expressly  provides  that 
States  are  not  authorized,  to  impose  more — or  less — restrictive  eligi- 
bility delays  than  those  specified  in  the  Committee  amendment. 
The  current  SSI  policies  or  other  State  policies  relating  to  transfer 
of  assets  would  not  longer  apply  for  purposes  of  determining  Medic- 
aid eligibility. 

Conforming  Changes. — Currently,  a  number  of  States  that  offer 
Medicaid  coverage  to  the  aged  and  disabled  under  the  "medically 
needy"  option  use  less  restrictive  income  or  resource  methodologies 
in  determining  eligibility  than  those  which  apply  to  the  aged  and 
disabled  under  the  Supplemental  Security  Income  (SSI)  program. 
HCFA  interprets  current  law  to  require  that  States  use  SSI  income 
and  resource  methodologies  under  their  medically  needy  programs 
for  the  elderly  and  disabled. 

The  Committee  notes  that  a  Congressional  moratorium  is  cur- 
rently in  force  precluding  HCFA  from  prohibiting  States  from 
using  standards  or  methodologies  in  their  medically  needy  or  op- 
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tional  categorically  needy  programs  that  are  less  restrictive  than 
those  under  the  SSI  programs.  This  moratorium,  first  imposed  by 
section  2373  of  the  Deficit  Reduction  Act  of  1984,  P.L.  98-369,  has 
recently  been  clarified  by  section  9  of  the  Medicare  and  Medicaid 
Patient  and  Program  Protection  Act,  P.L.  100-93.  The  purpose  of 
the  moratorium  is  to  protect  the  States  from  financial  penalties 
while  Congress  resolves  the  issue.  This  amendment  represents  the 
Committee's  resolution. 

On  September  9,  1987 — months  after  it  was  due  and  nearly  one 
month  after  the  Committee  ordered  this  amendment  reported,  the 
Secretary's  Medicaid  Moratorium  Report  was  received  by  the  Com- 
mittee. The  Secretary's  report  recommends  against  any  "major  de- 
parture" from  the  use  of  cash  assistance  methodologies  in  the  Med- 
icaid program,  but  recommends  that  the  Secretary  be  given  the  au- 
thority to  allow  States  to  deviate  from  cash  assistance  methodolo- 
gies where  (1)  application  of  those  methodologies  would  produce  re- 
sults "inconsistent"  with  Medicaid  and  (2)  the  alternative  method- 
ology either  (a)  would  not  result  in  a  "significant"  net  increase  (or 
decrease)  in  Medicaid  expenditures  or  (b)  is  a  "reasonable"  ap- 
proach. The  Committee  has  carefully  reviewed  this  report  and  is 
persuaded  that,  from  the  standpoint  of  program  beneficiaries,  the 
States,  and  the  Federal  Government,  the  Committee  amendment  is 
the  most  appropriate  policy. 

The  current  treatment  of  income  and  resources  of  institutional- 
ized spouses—which  would  be  substantially  revised  by  the  Commit- 
tee amendment — is  essentially  the  result  of  applying  SSI  principles 
in  a  Medicaid  context.  This  is  only  one  of  many  examples  where 
principles  that  may  be  vsdid  in  the  context  of  a  cash  assistance  pro- 
gram are  not  defensible  in  the  context  of  a  health  care  financing 
program.  The  State  Medicaid  Directors  Association  has  submitted  a 
report  to  the  Congress  concluding  that  directly  linking  Medicaid 
and  SSI  income  and  resource  methodologies  results  in  impoverish- 
ment of  the  elderly  and  disabled,  increased  State  and  Federal  costs, 
and  burdensome  administrative  practices.  The  State  Medicaid  Di- 
rectors offer  a  number  of  examples  of  SSI  policies  which  are  inap- 
propriate when  applied  to  Medicaid,  such  as  the  rule  that  resource 
eligibility  is  determined  on  the  first  day  of  the  month.  Following 
this  SSI  rule,  if  a  nursing  home  patient  has  resources  in  excess  of 
the  allowable  threshold  ($1,800)  on  that  day,  he  or  she  is  ineligible 
for  Medicaid  throughout  the  rest  of  the  month,  even  if  the  amount 
of  excess  resources  is  too  small  to  enable  the  individual  to  pay  for 
the  entire  month's  nursing  home  costs.  The  illogic  is  self-evident. 

In  the  view  of  the  Committee,  there  is  no  justification  for  the 
rigid  application  of  SSI  eligiblity  rules  to  Medicaid  medically  needy 
programs.  States  have  had,  and  should  continue  to  have,  flexibility 
to  establish  income  or  resource  methodologies  that  are  less  restric- 
tive— i.e.,  more  generous  from  the  applicant's  standpoint — than 
those  under  SSI.  On  the  other  hand,  the  Committee  does  not  be- 
lieve that  the  States  should  have  the  discretion  to  apply  methodolo- 
gies under  their  medically  needy  programs  that  are  more  restric- 
tive— i.e.,  less  generous  from  the  applicant's  or  beneficiary's  stand- 
point— than  those  under  SSI.  The  fimendment  therefore  provides 
that  the  State's  methodology  for  determining  eligibility  for  the 
medically  needy  aged  and  disabled  shall  be  no  more  restrictive 
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than  that  under  the  SSI  program  (or,  in  the  case  of  families  with 
children,  under  the  corresponding  Aid  to  Families  with  Dependent 
Children  cash  assistance  program).  To  avoid  any  possible  ambigui- 
ty, the  amendment  would  provide  that  a  methoaology  is  considered 
to  be  "no  more  restrictive  *  if,  using  the  methodology,  individuals 
qualify  for  Medicadd  even  though  they  would  not  be  eligible  if  the 
SSI  methodology  was  used,  and  individuals  who  would  be  eligible 
for  Medicaid  under  the  SSI  methodology  would  not  be  ineligible 
under  the  State's  medically  needy  methoaology. 

The  following  examples,  by  no  means  exhaustive,  illustrate  less 
restrictive  methodologies  that  States  could  establish  in  their  medi- 
cally needy  programs  under  the  CJommittee  amendment.  States 
could  provide  that  medically  needy  applicants  in  nursing  homes, 
who  have  marginally  excess  resources  on  the  first  day  of  the 
month,  can  still  qual&y  for  Medicaid  during  that  month  if  they  de- 
plete their  excess  resources  during  the  month;  application  of  SSI 
rules  would  delay  eligibility  until  the  beginning  of  the  following 
month.  Similarly,  SSI  does  not  count  resources  worth  up  to  $6,000, 
if  they  produce  income;  a  State  could,  however,  permit  residents  in 
nursing  homes  or  other  institutions  to  keep  income-producing  prop- 
erty worth  more  than  $6,000  especially  real  estate  (including  con- 
tracts for  deed),  and  use  the  income  produced  to  offset  the  monthly 
cost  of  their  care.  State  plans  could  permit  beneficiaries  to  exclude 
from  countable  resources  one  car,  regardless  of  its  value  or  wheth- 
er the  car  is  necessary  for  emplojrment  or  regular  medical  care. 
Similarly,  burial  plots  could  be  excluded  as  a  resource  even  though 
the  plots  are  not  intended  solely  for  the  use  of  Medicaid  benefici- 
aries or  their  immediate  family  members.  States  could  exclude 
household  goods  and  personal  effects  as  a  resource  even  where 
their  equity  value  exceeds  $2,000.  A  State  could  treat  income  used 
to  make  family  support  payments  (pursuant  to  a  court  order  of 
agreement  with  a  District  Attorney)  as  unavailable  to  the  payor  for 
purposes  of  determining  income  eligibility.  A  State  could  permit 
exclusion  of  the  equity  in  non-homestead  property.  A  State  could 
permit  use  of  community  property  laws  or  other  divisions  of 
income  and  property  so  long  as  such  laws  did  not  make  ineligible 
for  Medicaid  (whether  as  individuals  or  couples)  married  individ- 
uals living  together  who  otherwise  would  be  eligible.  A  State  could 
exclude  from  countable  resources  the  home  of  a  Medicaid  benefici- 
ary residing  in  a  nursing  home  or  hospital  where  the  beneficiary 
does  not  intend  to  return  home  and  is  making  a  bona  fide  effort  to 
sell  the  property.  A  State  could  deduct  from  countable  income  the 
cost  of  any  health  insurance  premiums  an  individual  might  be 
paying. 

This  section  of  the  Committee  amendment  concerns  medically 
needy  income  or  resource  methodologies,  not  standards.  As  indicat- 
ed by  the  Secretary's  Medicaid  Moratorium  Report,  a  standard  is 
the  dollar  amount  against  which  income  or  resources  are  compared 
to  determine  whether  an  individual  is  eligible  for  Medicaid.  A 
methodology  is  the  method  of  computing  how  much  income  or  re- 
sources an  individual  has  which  will  be  measured  against  the  eligi- 
bility standard.  The  application  of  methodologies  to  an  individual's 
income  or  resources  determines  that  individual's  countable  income 
or  resources,  which  are  in  turn  compared  to  the  applicable  income 
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or  resource  standards  to  determine  whether  the  individual  is  eligi- 
ble. Methodologies  include  definitions  of  income  and  resources  and 
disregards,  or  exclusions  of  income  and  resources.  The  Committee 
wishes  to  emphasize  that  States  are  free,  under  the  Committee 
amendment,  to -adopt  medically  needy  income  or  resource  method- 
ologies that  will  allow  individuals  who,  in  the  absence  of  these 
methodologies,  have  income  or  resources  in  excess  of  the  applicable 
standards,  to  qualify  for  Medicaid. 

For  example,  under  the  current  law  (section  1903(f)  of  the  Social 
Security  Act),  a  State's  medically  needy  income  standard  for  a 
family  may  not  exceed  133  Vs  percent  of  the  State's  AFDC  pa3mient 
standard  for  a  family  of  the  same  size  with  no  income  or  resources. 
Assume  that  a  State's  AFDC  payment  standard  for  a  family  of  2  is 
$240  per  month,  and  that  the  State  sets  its  medically  needy  income 
level — the  eligibility  standard — for  an  elderly  couple  at  133  Va  per- 
cent of  that,  or  $310  per  month.  Assume  further  that  a  couple  has 
$700  in  unearned  income  each  month.  Using  the  SSI  methodolo- 
gies, which  include  a  disregard  of  the  first  $20  of  income  per 
month,  the  couple  would  be  considered  to  have  $680  in  countable 
income,  and  would  have  to  spend  $680  minus  $310,  or  $370  per 
month  on  medical  care  in  order  to  qualify  for  Medicaid.  Under  the 
Committee  amendment,  the  State  could  establish  a  less  restrictive 
methodology  by  raising  the  unearned  income  disregard  from  $20  to, 
say  $75.  'fiius,  the  couple  would  only  have  to  spend  $625  minus 
$310,  or  $315  per  month,  in  order  to  qualify  for  Medicaid.  Without 
the  benefit  of  the  less  restrictive  methodology,  if  the  couple  in- 
curred only  $315  in  medical  bills  it  would  not  meet  the  $310  per 
month  income  standard,  since  it  would  have  "spent  down"  only  to 
$365. 

Study  of  Means  of  Recovering  Costs  of  Nursing  Facility  Serv- 
ices From  the  Estates  of  Beneficiaries 

The  Committee  is  concerned  that,  despite  the  changes  contained 
in  this  amendment,  it  will  still  be  possible  for  couples  who  have 
relied  on  the  Medicaid  program  to  finance  needed  nursing  home 
care  to  leave  substantial  assets,  including  the  couple's  home,  to 
adult  children  upon  the  death  of  both  the  institutionalized  spouse 
and  the  community  spouse.  Current  law  does  not  make  adult  chil- 
dren responsible  for  contributing  financially  to  the  care  of  their 
parents  as  a  condition  of  their  parents'  eligibility  for  Medicaid,  and 
the  Committee  does  not  believe  that  it  should.  Moreover,  the  Com- 
mittee has  gone  to  great  lengths  in  this  amendment  to  protect  the 
financial  security  of  community  spouses  whose  institutionalized 
spouses  are  receiving  Medicaid  benefits.  On  the  other  hand,  the 
Committee  is  troubled  by  the  possibility  that  Medicaid,  a  program 
for  the  poor,  can  be  manipulated  by  astute  financial  planning  to 
protect  assets  for  transmission  from  one  generation  to  the  next. 
One  possibility  is  to  allow  or  require  the  States  to  impose  liens  on 
an  individuals  home  and  personal  property  when  the  individual 
first  becomes  eligible  for  benefits,  but  the  Committee  has  rejected 
this  option  as  unduly  harsh  and  burdensome. 

Accordingly,  the  Committee  bill  directs  the  Secretary  to  study 
the  means  for  recovering  amounts  from  estates  of  deceased  Medic- 
aid beneficiaries  (or  their  deceased  spouses)  to  compensate  the 
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State  and  Federal  governments  for  Medicaid  expenditures  for  nurs- 
ing home  care  on  behalf  of  either  spouse.  The  Committee  is  par- 
ticularly interested  in  learning  whether  there  are  any  changes  that 
the  States,  without  undue  burden,  might  make  in  their  probate 
laws  or  practices  to  facilitate  recovery  in  such  circumstances.  The 
Secretary's  report  is  due  not  later  than  December  31,  1988. 

Effective  Dates. — The  provisions  relating  to  the  treatment  of 
income  and  resources  for  institutionalized  spouses  are  effective  for 
individuals  institutionalized  for  a  continuous  period  on  or  after 
January  1,  1988,  except  that  the  provisions  relating  to  the  protec- 
tion of  income  for  the  community  spouse  shall  apply  to  all  institu- 
tionalized individuals  on  or  after  January  1,  1988,  including  those 
individuals  who  began  continuous  residence  in  nursing  homes  or 
hospitals  before  that  date. 

The  provisions  relating  to  transfers  of  resources  apply  to  all  in- 
stitutionalized individuals  appljdng  for,  or  eligible  for,  Medicaid  on 
or  after  January  1,  1988,  with  respect  to  transfers  occurring  prior 
to  as  well  as  subsequent  to  that  date.  This  includes  individuals  ad- 
mitted to  nursing  homes  before  as  well  as  after  January  1,  1988. 

Both  the  provisions  relating  to  protection  of  income  and  re- 
sources for  the  community  spouse,  and  those  relating  to  transfers 
of  assets,  are  effective  as  specified  without  regard  to  whether  final 
implementing  regulations  have  been  promulgated  by  that  date.  In 
either  case,  if  the  Secretary  of  HHS  determines  that  a  State  re- 
quires State  legislation,  other  than  an  appropriations  bill,  to  imple- 
ment these  requirements,  the  provisions  do  not  take  effect  xmtil 
the  first  day  of  the  first  calendar  quarter  beginning  after  the  close 
of  the  first  regular  State  legislative  session  beginning  after  enact- 
ment. 

Finally,  the  provision  allowing  States  to  use  less  restrictive 
income  and  resource  methodologies  in  their  medically  needy  pro- 
grams is  effective  October  1,  1982,  the  effective  date  of  the  current 
statutory  language  on  which  HCFA  erroneously  bases  its  current 
interpretation.  The  Committee  wishes  to  emphasize  that  no 
diallowances  or  other  adverse  actions  may  be  taken  against  any 
State  based  on  the  current  statutory  language. 

PART  3 — ADDRESSING  THE  NEEDS  OF  WORKING  WELFARE  RECIPIENTS 

Background  and  need 

Women  with  children  on  AFDC  face  a  major  work  disincentive 
under  current  law.  As  long  as  they  continue  to  receive  a  cash  pay- 
ment under  AFDC,  they  are  automatically  eligible  to  receive  Med- 
icaid coverage  for  themselves  ar  their  children.  However,  if  they 
go  to  work,  or  increase  their  hours  at  work,  and  earn  enough  to 
lose  cash  assistance,  they  will  lose  their  Medicaid  coverage  as  early 
as  four  months  later — whether  or  not  their  employer  offers  health 
care  coverage,  whether  or  not  they  can  afford  the  coverage  that 
their  employer  offers,  and  whether  or  not  whatever  coverage  they 
can  afford  is  adequate.  Unlike  the  AFDC  or  Food  Stamp  programs. 
Medicaid  benefits  to  working  families  do  not  phase  down  gradually 
as  esu-nings  increase;  instead,  they  terminate  abruptly.  Economists 
often  refer  to  this  disincentive  as  the  Medicaid  "cliff'  or  '*notch.*' 
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While  there  is  general  agreement  that  the  abrupt  loss  of  Medic- 
aid benefits  is  a  work  disincentive,  there  is  not  much  agreement  on 
how  strong  this  disincentive  is  in  the  aggregate.  The  Congressional 
Budget  Office  provided  the  following  illustration  of  the  Medicaid 
notch  in  one  hjrpothetical  case: 

.  .  .  consider  an  AFDC  mother  with  one  child  whose  count- 
able income  is  $4,200  in  a  State  with  a  pajntnent  level  of 
$4,800,  and  no  medically  needy  program.  If  she  works 
longer  hours  and  her  countable  income  increases  by  $50 
per  month,  she  will  eventually  lose  $50  per  month  in  cash 
assistance.  In  addition,  she  will  lose  Medicaid  benefits  that 
cost  an  average  of  $150  per  month  to  provide.  For  this 
working  mother,  the  implicit  *'tax  rate"  on  the  increase  in 
her  earnings  is  400  percent.  [This  "tax  rate"  represents  a 
loss  of  $200  ($50  from  AFDC  and  $150  from  Medicaid)  re- 
sulting from  an  increase  in  earnings  of  $50 — and  200/ 
50=400  percent]. 

While  not  every  AFDC  mother  faces  a  400  percent  "tax  rate"  for 
returning  to  work,  it  is  evident  that  the  loss  of  Medicaid  coverage 
can  discourage  these  women  from  working,  particularly  if  their 
only  employment  opportunities  are  low-pa3dng  jobs  that  do  not 
offer  health  insurance  coverage  and  if  they  or  their  children  have 
serious  health  care  needs. 

Despite  the  disincentive,  many  AFDC  mothers  do  go  to  work.  If 
her  employer  does  not  offer  health  benefits,  or  if  she  cannot  afford 
the  monthly  premiums,  she  and  her  children  will  be  uninsured. 
This  makes  it  extremely  difficult  for  the  family  to  hae  access  to 
needed  health  care  services,  and  it  exposes  the  family  to  the  risk  of 
financial  catastrophe.  The  Subcommittee  on  Health  and  the  Envi- 
ronment heard  from  a  mother  of  three  who  had  found  a  job,  left 
public  assistance,  and  was  in  the  third  month  of  her  four-month 
Medicaid  transition  coverage.  She  testified: 

Now  that  I  am  losing  my  Medicaid,  I  will  have  no  health 
care  coverage.  My  employer  does  have  health  insurance 
that  I  can  buy;  however,  I  cannot  afford  the  $118  a  month 
for  the  coverage.  In  addition  to  the  monthly  fee,  the  insur- 
ance plan  would  require  me  to  pay  a  yearly  $100  deducti- 
ble plus  20  percent  of  the  first  $3,500  of  expenses.  The  plan 
would  also  require  me  to  pay  $3  for  each  prescription. 
Compared  to  Medicaid,  this  plan  covers  fewer  services. 
Dental  and  eye  care  are  not  covered  at  all,  for  example. 

I  receive  $502.68  every  two  weeks  in  salary.  From  that  I 
must  pay  my  rent  of  $345  per  month,  $400  per  month  for 
food,  $60  per  month  at  the  laundromat,  and  $100  or  more 
for  my  car  which  is  not  in  the  best  shape.  I  must  have  a 
car  to  keep  my  current  job.  That  leaves  me  about  $50  per 
month  for  my  telephone  and  other  expenses  to  maintain  a 
household  and  care  for  and  clothe  three  teenage  girls  and 
myself. 

I  simply  cannot  afford  to  pay  $118  a  month  plus  all  the 
other  costs  for  health  insurance  that  covers  less  than  my 
Medicaid  covers. 
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You  may  ask  what  will  happen  to  us  if  we  need  health 
care?  What  would  I  do  if  my  daughter  has  another  asthma 
attack?  I  would  make  sure  I  got  her  the  medical  care  she 
needs  and  in  so  doing  I  would  make  a  lot  of  bills  I  couldn*t 
pay.  Then  Td  probably  have  collection  agencies  after  me 
and  get  my  wages  garnished. 

About  37  million  Americans  who  have  no  public  or  private 
health  insurance  coverage  at  some  point  during  the  year.  Accord- 
ing to  the  Employee  Benefit  Research  Institute,  the  overwhelming 
majority  of  the  uninsured — roughly  87  percent — live  in  families 
where  someone  works  either  full-time  or  part-time.  More  than  half 
(52  percent)  live  in  families  where  the  principal  earner  is  a  full- 
time,  steadily-employed  worker.  Working  families,  and  especially 
working  poor  families,  lack  health  care  coverage  primarily  because 
low-wage  employers  often  do  not  offer  health  insurance  to  their 
employees,  or  because,  even  if  an  employer  does  offer  coverage,  the 
family  can't  afford  it  after  rent,  food,  commuting,  child  care,  and 
other  essential  expenses  are  met. 

Mothers  and  children  leaving  welfare  represent  a  significant  por- 
tion of  the  uninsured.  Roughly  half  a  million  families  leave  AFDC 
each  year  because  of  earnings  or  increased  hours  of  work.  (In  FY 
1986,  roughly  3.7  million  fsmiilies  received  AFDC  benefits,  and 
therefor  Medicaid.  This  population  included  about  7.3  million  chil- 
dren, as  well  as  some  3.7  million  adults,  mostly  mothers).  These 
families,  normally  headed  by  young,  single,  poorly-educated  women 
with  few  job  skills  and  little  prospect  for  immediate  emplojrment  in 
a  firm  that  offers  good  fringe  benefits,  are  at  great  risk  for  being 
uninsured.  According  to  CBO,  studies  indicate  that  only  about  haff 
of  all  unmarried  women  losing  AFDC  benefits  and  Medicaid  due  to 
increased  earnings  have  private  health  insurance  coverage.  A  1985 
study  by  the  Greneral  Accounting  Office  found  that,  within  a  year 
of  losing  AFDC  and  Medicaid  after  returning  to  work,  50  percent  of 
former  AFDC  families  were  completely  uninsured;  the  comparable 
rate  for  the  non-elderly  population  in  general  was  17.4  percent. 
The  lower  the  woman's  hourly  wages,  the  greater  the  likelihood 
that  she  and  her  children  will  be  uninsured  after  losing  AFDC  and 
Medicaid. 

The  loss  of  Medicaid  coverage,  and  the  lack  of  any  employer 
group  coverage,  dramatically  reduces  the  use  of  medical  care  by 
low-income  families.  Available  date,  according  to  CBO,  suggest  that 
low-income  families  without  health  insurance  are  38  percent  less 
likely  to  use  physician  services  and  71  percent  less  likely  to  use 
hospital  services  than  are  low-income  families  eligible  for  Medicaid. 
Yet  low-income  children  are  more  likely  than  their  higher  income 
counterparts  to  have  worse  health  and  more  chronic  or  serious  ill- 
nesses. The  lack  of  health  care  coverage  jeopardizes  the  health  of 
working  poor  mothers  and  their  children;  serious  medical  condi- 
tions may  go  undetected  or  untreated,  and  preventive  services  may 
well  be  delayed  or  foregone. 

In  short,  former  AFDC  families  that  work  their  way  off  welfare 
have  the  greatest  need  for  health  care  coverage,  because  they  are 
least  able  to  pay  for  services  out  of  pocket  and  because  their  health 
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is  more  likely  to  be  poor.  Yet  these  are  precisely  the  families  that, 
under  current  law,  are  among  those  most  likely  to  be  uninsured. 

A  number  of  States  have  begun  to  address  the  needs  of  the  unin- 
sured by  implementing  programs  that  will  reduce  the  number  or 
workers  without  health  care  covereige.  According  to  the  National 
Governors'  Association,  at  least  three  States — Maine,  Michigan, 
and  Washington — are  attempting  to  develop  "affordable  health 
plan  structures"  that  not  only  delay  the  loss  of  Medicaid  benefits 
for  working  AFDC  families,  but  also  provide  a  transition  to  longer- 
term  health  coverage  for  poor  and  near-poor  working  families 
alike.  In  addition,  the  Robert  Wood  Johnson  Foundation,  through 
its  Health  Care  for  the  Uninsured  Program,  has  funded  15  projects 
throughout  the  country  to  develop  insurance  products  for  small 
employers  that  do  not  now  offer  health  insurance  coverage  to  their 
employees  and  dependents. 

In  the  view  of  the  Committee,  efforts  to  make  AFDC  families  eco- 
nomically self-sufficient  must  address  the  consequences  of  the  loss 
of  Medicaid  coverage.  Without  extended  Medicaid  coverage  to  ease 
the  transition  from  welfare  to  work,  AFDC  families  will  continue 
to  face  strong  disincentives  to  work,  a  great  likelihood  of  being  un- 
insured once  they  leave  welfare,  and  high  financial  barriers  to 
needed  physician  and  hospital  care.  We  as  a  Nation  cannot  afford, 
in  the  name  of  "welfare  reform,"  to  add  large  numbers  of  working 
poor  women  and  children  to  the  ranks  of  the  uninsured.  The  coste 
of  such  a  policy  to  the  health  of  low-income  women  and  children 
are  simply  unacceptable. 

Sec.  4131, — Medicaid  eligibility 

Under  current  law,  States  must  provide  Medicaid  benefits  to 
families  with  dependent  children  who  receive  cash  assistance  under 
the  AFDC  program.  About  half  the  States  offer  AFDC  benefits  to 
children  in  two-parent  families  where  one  of  the  parents  is  unem- 
ployed. To  receive  AFDC  payments,  a  family  must  have  a  gross 
income  that  does  not  exceed  185  percent  of  the  State-established 
need  standard.  In  addition,  the  family's  counted  income  must  be 
below  the  State-established  AFDC  payment  standard  (which  in 
nearly  30  States  is  below  the  State's  AFDC  need  standard).  As  of 
December,  1986,  the  average  Medicaid  eligibility  standard  for  a 
mother  and  two  children — which  is  a  function  of  each  State's 
AFDC  pa3anent  standard — was  49  percent  of  the  Federal  poverty 
level,  ranging  from  15  percent  of  poverty  in  Alabama  to  91  percent 
of  poverty  in  Utah. 

To  encourage  AFDC  families  to  work,  current  law  does  not 
count,  or  disregards,  certain  earned  income  in  determining  the 
level  of  pa3rments,  if  any,  a  family  can  receive.  In  addition  to  disre- 
garding work  expenses  (up  to  $75  per  month)  and  child  care  costs 
(up  to  $160  per  month  per  child),  current  law  disregards  the  first 
$30  in  monthly  earnings  plus  one-third  of  remaining  earnings. 
These  so-called  "earned  income  disregards"  are  time-limited,  how- 
ever; after  the  first  4  months  of  work,  the  one-third  of  remaining 
earnings  are  no  longer  disregarded,  while  the  initial  $30  continues 
to  be  disregarded  for  a  total  of  12  months. 

If  a  family  has  received  AFDC  benefits  in  at  least  3  of  the  6 
months  in  which  the  family  becomes  ineligible  for  AFDC  because 
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of  increased  income  from,  or  increased  hours  of,  emplojrment,  the 
family  is  entitled  to  continued  Medicaid  coverage  for  4  months,  be- 
ginning with  the  month  in  which  the  family  became  ineligible  for 
AFDC.  (Section  1902(eXl)  of  the  Social  Security  Act.)  Thus,  if  a 
family  loses  AFDC  eligibility  because  its  countable  income  exceeds 
the  payment  standard  after  disregarding  $30  plus  one-third  of  the 
remaining  earnings,  it  is  entitled  to  4  months  of  continued  Medic- 
aid coverage. 

If  a  family  loses  eligibility  for  AFDC  pajrments  because  the  disre- 
gard of  one^third  of  the  remaining  earnings  is  no  longer  available 
to  it  after  4  months,  or  because  the  first  $30  disregard  is  not  avail- 
able to  it  after  12  months,  States  must  extend  Medicaid  coverage 
for  9  months  from  the  month  in  which  the  family  lost  AFDC. 
States  mav,  at  their  option,  expand  this  9-month  mandatory  cover- 
age period  to  a  total  of  15  months  for  this  group  of  families.  (Sec- 
tion 402(aX37)  of  the  Social  Security  Act.)  Thus,  unlike  the  families 
who  qualify  for  the  mandatory  4-month  Medicaid  extension,  fami- 
lies that  qualify  for  9  months  (and  in  some  States,  up  to  15  months) 
of  extended  Medicaid  coverage  lose  AFDC  eligibility  because  they 
no  longer  have  the  benefit  of  the  $30  or  the  one-third  disregards, 
not  because  their  earned  income  is  so  high  that  even  if  they  had 
the  benefit  of  the  disregards  they  would  not  receive  AFDC. 

The  following  examples  illustrate  the  effect  of  current  law. 
Assume  a  State  with  an  AFDC  need  standard  of  $478  per  month 
and  an  AFDC  payment  standard  of  $345  per  month  for  a  mother 
and  two  children  (this  would  give  the  State  a  rank  of  28th  in  cash 
benefits  levels).  The  mother  takes  a  40-hour  per  week  job  at  $4.00 
an  hour;  the  job  does  not  offer  health  insurance.  She  has  child  care 
costs  after  scnool  of  $80  per  month  for  each  child,  and  work-related 
expenses  other  than  child  care  of  $75  for  the  month,  but  has  no 
income  other  than  earnings  and  AFDC.  She  continues  her  AFDC 
benefits  in  the  first  month  of  full  emplojmient.  Her  gross  earnings 
of  $688  (based  on  an  average  of  4.3  weeks  in  a  month)  are  less  than 
185  percent  of  the  need  standard,  or  $884.  Her  countable  income — 
$688  gross  earnings,  less  work-related  expenses  ($75),  less  child  care 
($160),  less  the  earned  income  disregard  ($30  plus  one-third  of  $423, 
or  $141) — is  $282,  which  is  less  than  the  pajrment  standard  of  $345 
per  month.  She  and  her  children  will  continue  to  receive  Medicaid 
coverage  on  the  basis  of  her  receipt  of  cash  assistance. 

Assume  next  that  after  some  time  on  the  job,  the  mother  re- 
ceives a  raise  to  $4.25  per  hour,  and  that  she  continues  to  work  40 
hours  per  week.  She  would  continue  to  receive  her  AFDC  benefits 
in  the  first  four  months  of  full  employment  at  this  new  wage.  Her- 
gross  income  of  $731  (based  on  an  average  of  4.3  weeks  in  a  month) 
is  still  under  185  percent  of  the  need  standard.  Her  countable 
income — $731  gross  earnings,  less  work-related  expenses  ($75),  less 
child  care  ($160),  less  the  earned  income  disregard  ($30  plus  one- 
third  of  $466,  or  $155)— is  $311,  which  is  less  than  the  AFDC  pay- 
ment standard  of  $345.  After  the  fourth  month  of  working  full-time 
at  $4.25  per  hour,  however,  the  one-third  remaining  earned  income 
disregard  is  no  longer  applied  in  determining  her  countable 
income.  At  that  point,  she  becomes  ineligible  for  AFDC  benefits, 
because  her  monthly  countable  income  is  $466;  or  more  than  the 
$345  AFDC  payment  standard.  She  will  be  entitled  to  receive  Med- 
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icaid  coverage  for  9  months,  because  she  lost  AFDC  due  to  the  expi- 
ration of  an  eamed-income  disregard.  After  this  9-month  extension 
coverage,  she  and  her  children  will  be  uninsured. 

Finally,  assume  the  mother's  raise  is  to  $4.75  per  hour  rather 
than  $4.25.  She  would  lose  her  AFDC  cash  assistance  in  the  first 
full  month  of  employment  at  this  new  wage  level.  Her  gross 
monthly  earnings  of  $817  (assuming  an  average  of  4.3  weeks  in  a 
month)  are  still  under  185  percent  of  the  State's  need  standard. 
However,  her  countable  income — $817  gross  monthly  earnings,  less 
work-related  expenses  ($75),  less  child  care  ($160),  less  the  earned 
income  diregard  ($30  plus  one-third  of  $552,  or  $184) — is  $368,  or 
$23  over  the  State's  AFDC  payment  standard.  She  would  then  be 
entitled  to  extended  Medicaid  coverage  for  4  months,  because  she 
lost  AFDC  even  after  the  application  of  both  the  $30  and  one-third 
earned  income  diregards.  After  this  4-month  extension  coverage, 
she  and  her  children  will  be  uninsured.  Note  that  by  increasing 
her  raise  by  50  cents  per  hour — from  $4.25  to  $4.75---she  has  in 
effect  lost  5  months  of  extended  Medicaid  coverage. 

Of  course,  where  State  AFDC  payment  standards  are  lower  than 
$345  per  month  for  a  family  of  3,  the  family  in  this  case  would  find 
itself  ineligible  for  AFDC,  and  therefore  Medicaid,  much  earlier  at 
the  same  levels  of  earnings.  For  instance,  assume  the  State  sets  its 
AFDC  need  standard  at  $518  per  month  and  its  AFDC  payment 
standard  at  $259  per  month  for  a  family  of  3.  If  the  mother  starts  a 
full-time  job  at  $4.00  per  hour,  she  would  be  ineligible  for  AFDC 
benefits  after  the  first  full  month  of  employment.  Although  her 
gross  earnings  of  $688  would  not  exceed  185  percent  of  the  State 
payment  standard,  her  countable  income — $688  in  gross  earnings, 
less  work-related  expenses  ($75),  less  child  care  ($160),  less  the 
earned  income  disregard  ($30  plus  one-third  of  $423,  or  $141) — 
would  be  $282,  which  exceeds  the  $259  pajanent  standard.  After 
losing  her  AFDC  benefits,  she  and  her  children  would  receive  ex- 
tended Medicaid  coverage  for  4  months,  and  then  be  uninsured.  If 
the  AFDC  pajmient  standard  were  set  at  $346,  as  in  the  example 
above,  she  and  her  family  would  continue  to  receive  AFDC  and 
Medicaid  at  this  level  of  earnings. 

Finally,  current  law  requires  mothers  receiving  AFDC  to  assign 
their  rights  to  child  support  to  the  State  and  to  cooperate  with  the 
State  in  establishing  the  paternity  of  a  child  born  outside  of  mar- 
riage and  in  obtaining  support  payments  from  the  father.  Families 
who  become  ineligible  for  AFDC  payments  as  a  result  of  the  collec- 
tion of  child  or  spousal  support,  and  who  have  received  AFDC  in  at 
least  3  of  the  6  months  prior  to  becoming  ineligible,  are  entitled  to 
Medicaid  coverage  for  an  additional  4  months  after  losing  AFDC 
eligibility.  (Section  406(h)  of  the  Social  Security  Act.) 

After  the  mandatory  or  optional  Medicaid  extension  coverage  ex- 
pires, these  families  may  potentially  qualify  for  Medicaid  as  "medi- 
cally needy"  beneficiaries.  However,  this  would  be  an  option  only 
in  States  which  have  elected  to  offer  Medicaid  coverage  to  the 
"medically  needy,"  and  only  if  the  family  has  incurred  medical  ex- 
penses that,  when  applied  against  the  family's  income,  are  suffi- 
cient to  reduce  the  income  to  below  the  Stateistablished  medically 
needy  income  level. 
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Extension  of  Medicaid  Coverage  Due  to  Work 

The  Committee  amendment  would  require  States  to  extend  Med- 
icaid coverage  for  a  total  of  24  months  to  families  who  become  in- 
eligible for  cash  assistance  because  of  earnings,  and  who,  during 
the  24-month  period,  continue  to  work.  In  contrast  to  current  law, 
the  duration  of  Medicaid  coverage  would  not  vary  from  4  months 
to  9  months  to  15  months  depending  upon  the  income  a  family  was 
earning  at  the  time  it  lost  AFDC  benefits  and  the  State  in  which  it 
resides.  Instead,  all  otherwise  qualified  families  who  lose  cash  as- 
sistance due  to  earnings  would  be  entitled  to  24  months  of  contin- 
ued Medicaid  coverage. 

During  the  first  6  months  of  this  extension.  States  would  have  to 
offer  the  same  Medicaid  benefits  to  these  families  as  they  offer  to 
those  receiving  AFDC.  During  the  next  18  months,  States  would 
have  to  continue  offering  Medicaid  coverage,  but  they  could  also 
offer  alternate  tjrpes  of  coverage,  and  they  could  require  families  to 
pay  an  income-related  monthly  premium  for  whatever  coverage  the 
families  elected.  The  provision  would  apply  to  all  the  States,  in- 
cluding Arizona,  which  currently  operates  its  Medicaid  program 
under  a  waiver.  Individuals  whose  AFDC  benefits  were  lawfully 
terminated  because  of  fraud,  or  who  were  lawfully  subject  to  sanc- 
tion under  the  AFDC  program,  could  not  qualify  for  any  extended 
coverage  under  the  amendment. 

Initial  6-Month  Extension  of  Coverage. — Under  the  Committee 
amendment.  States  would  be  required  to  extend  Medicaid  coverage 
for  an  initial  period  of  6  months  to  families  who  lose  eligibility  for 
AFDC  because  of  hours  of,  or  income  from,  employment  of  the 
caretaker  relative  (usually  the  mother),  and  who  received  cash  as- 
sistance in  at  least  3  of  the  6  months  immediately  preceding  the 
month  in  which  the  family  lost  AFDC  benefits.  These  months  need 
not  be  consecutive.  The  ODmmittee  notes  that  the  mother  or  other 
caretaker  need  not  have  earnings  in  the  month  prior  to  the  month 
in  which  she  receives  continued  Medicaid  coverage;  she  can  begin 
working  and  begin  receiving  extended  Medicaid  coverage  in  the 
same  month.  The  Committee  also  notes  that  the  reason  for  the  loss 
of  eligibility  must  be  hours  of,  or  income  from,  employment  of  the 
mother  or  other  caretaker  relative.  Thus,  extended  Medicaid  cover- 
age would  be  available  to  families  who  lose  AFDC  benefits  because 
the  AFDC  earned  income  disregards  no  longer  apply  due  to  dura- 
tional limitations;  to  families  who  are  ineligible  for  AFDC  benefits 
even  after  application  of  the  AFDC  earned  income  disregards;  and 
to  families  who  lose  AFDC  benefits  because  of  the  application  of 
the  185  percent  gross  income  limit.  Extended  Medicaid  coverage 
would  also  be  available  to  families  who  lose  AFDC  in  part  because 
of  an  increase  in  unearned  income.  Thus,  a  woman  who  loses 
AFDC  in  part  because  her  hours  of  emplojonent  increase  and  in 
part  because  she  begins  to  receive  Social  Security  survivors'  bene- 
fits would  be  considered  to  have  lost  AFDC  due  to  earnings  and 
would  be  entitled  to  extended  Medicaid  coverage  for  herself  and 
her  children. 

The  Committee  amendment  clarifies  that  families  eligible  for  the 
initial  6-month  Medicaid  extension  coverage  are  automatically  enti- 
tled to  continued  coverage  and  need  not  reapply  for  benefits.  This 
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automatic  extension  of  coverage  is  implicit  in  the  4-  and  9-month 
Medicaid  transition  periods  under  current  law.  However,  the  Com- 
mittee understands  that,  in  a  number  of  States,  persons  eligible  for 
either  the  4-  or  9-month  coverage  periods  are  terminated  from 
Medicaid  upon  loss  of  AFDC  benefits  and  instructed  to  reapply  for 
Medicaid.  Not  only  is  this  practice  inconsistent  with  current  law, 
but  it  has  the  practiced  effect  of  leaving  working  mothers  and  their 
children  without  any  Medicaid  coverage.  In  one  State,  according  to 
testimony  received  by  the  Health  and  the  Environment  Subcom- 
mittee, over  25,000  families  leave  AFDC  each  year  due  to  employ- 
ment, while  only  about  3,500,  or  less  than  15  percent,  receive  ex- 
tended Medicaid  coverage  in  any  given  month.  The  purpose  of  the 
automatic  extension  provision  in  the  Committee  amendment  is  to 
avoid  such  outcomes. 

To  assure  that  those  families  eligible  for  extended  Medicaid  bene- 
fits actually  receive  coverage,  the  Committee  amendment  requires 
each  State,  in  its  written  notice  of  termination  of  AFDC  benefits  to 
families  losing  eligibility  due  to  employment,  to  include  the  Medic- 
aid card  or  other  evidence  of  entitlement  which  establishes  the 
family's  eligibility  for  the  entire  6-month  period.  In  those  States 
which  do  not  issue  cards,  the  evidence  of  entitlement  must  be  ac- 
ceptable to  providers  and  sufficient  to  enable  them  to  submit  clean 
claims  for  reimbursement  for  covered  services.  The  notice  would 
also  have  to  inform  the  family  of  its  right  to  this  extended  coverage 
and  of  the  grounds  on  which  eligibility  for  benefits  during  this  6- 
month  period  may  be  terminated.  The  Committee  notes  that  it  is 
the  practice  of  some  States  to  notify  fsmiilies  by  letter  that  they  are 
eligible  for  Medicaid  without  promptly  providing  them  with  a  Med- 
icaid number  or  other  evidence  of  coverage  that  will  enable  them 
to  obtain  services  from  a  provider.  This  practice  does  not  satisfy 
the  current  law  requirement  that  States  make  Medicaid  coverage 
promptly  available  to  eligible  individuals,  and  it  would  not  meet 
the  requirements  under  the  Committee  amendment.  The  Conmiit- 
tee  intends  that  there  be  no  interruption  in  Medicaid  coverage  for 
these  working  women  and  their  children  who  lose  AFDC  benefits 
due  to  employment. 

Under  the  Committee  amendment,  a  State  may  terminate  Medic- 
aid coverage  during  the  6-month  extension  only  because  the  family 
no  longer  includes  a  child  who  is  (or  would  if  needy  be)  a  "depend- 
ent child"  as  defined  under  the  AFDC  program.  However,  the  State 
may  not  discontinue  the  child's  coverage  in  these  cases  until  it  has 
first  made  a  determination  that  the  child  fails  to  qualify  for  assist- 
ance on  the  basis  of  any  other  eligibility  category  under  the  State's 
Medicaid  plan.  For  example,  in  a  State  that  covers  all  financially 
needy  children  under  age  21,  a  child  who  turns  18  and  ceases  to  be 
a  "dependent  child"  would  still  (if  financially  needy)  be  eligible  for 
Medicaid  as  a  financially  needy  child.  In  such  a  case,  the  coverage 
of  the  mother  or  other  caretaker  relative  would  terminate,  but  the 
child's  eligibility  would  continue  without  interruption.  The  amend- 
ment specifies  that  no  termination  may  take  effect  until  the  State 
has  given  the  family  written  notice  of  the  grounds  for  termination, 
and,  as  under  current  law,  has  informed  the  beneficiary  of  his  or 
her  right  to  a  pretermination  fair  hearing. 
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During  the  initial  6-month  extended  coverage  period,  States 
would  be  required  to  offer  eligible  families  Medicaid  benefits  of  the 
same  amount,  duration,  and  scope  as  those  furnished  to  cash  assist- 
ance recipients.  The  State  would  not  be  permitted  to  charge  the 
family  a  premium  for  coverage  during  this  period.  A  State  could, 
however,  elect  to  offer  Medicaid  "wrap  around"  coverage  to  those 
families  where  the  employer  of  the  caretaker  relative  offered  group 
health  insurance  coverage  to  its  employees.  The  State  would  then 
treat  the  employer's  group  health  coverage  as  a  third  party  liabil- 
ity, and  pay  only  the  amounts  remaining  after  the  employer's  plan 
had  paid  the  hospital,  physician,  or  other  provider.  As  under  cur- 
rent law,  in  the  case  of  prenatal  or  preventive  pediatric  care,  the 
State  would  be  required  to  pay  the  provider  first,  and  then  seek  re- 
imbursement from  the  employers'  plan. 

Under  this  Medicaid  **wrap  around"  option.  States  could  require 
the  caretaker  relative  in  the  family,  as  a  condition  of  the  6-month 
extended  coverage,  to  apply  for  whatever  group  health  coverage 
her  employer  offers.  However,  the  State  could  not  require  her  to 
contribute  financially  to  such  coverage,  whether  through  pajrroU 
deductions,  cost-sharing,  or  otherwise.  Instead,  the  State  would 
have  to  pay  the  family's  share  of  the  premiums,  as  well  as  any  de- 
ductibles, coinsurance,  copajonents,  or  other  costs  under  the  em- 
ployer's health  care  coverage.  These  State  expenditures  would  be 
subject  to  Federal  Medicaid  matching  pa)mients  at  the  State's  regu- 
lar rate  for  services.  The  purpose  of  this  "wrap  aroimd"  option  is  to 
allow  the  State  to  replace  its  funds  (and  the  Federal  government's 
matching  funds)  with  employer  or  insurer  dollars  for  hospital,  phy- 
sician, or  other  services  covered  under  the  employer's  health  plan, 
while  at  the  same  time  shielding  the  family  from  any  cost-sharing 
or  other  financial  expense  which  it  would  not  incur  under  the 
State's  Medicaid  program.  The  Committee  amendment  does  not  re- 
quire employers  to  offer  health  care  coverage,  and  it  does  not  speci- 
fy how  that  coverage,  if  any,  should  be  structured. 

Subsequent  IS-Month  Extension  of  Coverage, — The  Committee 
amendment  would  require  States  to  extend  Medicaid  coverage  for 
an  additional  18  months  to  families  who  have  received  coverage 
throughout  the  initial  6  month  extension  period,  so  long  as  the 
family  continues  to  have  earnings  and  meets  the  reporting  and 
other  requirements.  To  assure  that  only  working  poor  and  near- 
poor  families  are  eligible  for  coverage  during  this  18-month  exten- 
sion period,  the  amendment  would  exclude  from  coverage  those 
families  which  earn  more  than  185  percent  of  the  Federal  poverty 
income  guidelines  for  a  family  of  their  size  (as  issued  and  updated 
annually  by  the  Department  of  Health  and  Human  Services). 

The  State  would,  at  its  option,  require  families  to  pay  a  monthly 
premium  for  coverage  during  this  18-month  period.  The  Committee 
recognizes  that  many  of  the  families  who  leave  welfare  due  to  earn- 
ings initially  find  jobs  that  pay  at  the  minimum  wage  level  or 
slightly  above.  At  these  income  levels,  even  nominal  premium  re- 
quirements can  be  enormously  burdensome,  especially  for  larger 
families.  The  amendment  would  therefore  limit  the  premiums  that 
a  State  may  impose  to  10  percent  of  the  amount  by  which  the  fami- 
ly's average  gross  monthly  earnings,  less  the  costs  of  day  care  for 
dependent  children,  exceed  the  amount  that  an  individual  could 
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earn  in  a  month  by  working  at  minimum  wage  ($3.35  per  hour)  for 
8  hours  a  day,  5  days  a  week,  for  an  average  month  of  4.3  weeks,  or 
$576  per  month.  Thus,  if  the  former  recipient  worked  40  hours  per 
week  at  $4.50  per  hour,  grossing  $774  per  month,  and  if  she  had 
child  care  expenses  of  $150,  the  maximum  premium  the  State  could 
impose  for  that  month  would  be  10  percent  of  $624  minus  $581,  or 
$4.30. 

Whether  or  not  the  State  elects  to  impose  a  monthly  premium,  it 
would  have  to  offer  the  family  the  option  of  continuing  to  receive 
Medicaid  coverage  throughout  the  18-month  period.  This  coverage 
would  not  have  to  be  identical  to  that  offered  to  AFDC  recipients 
or  to  families  during  the  initial  6-month  coverage  period.  The  State 
could  elect  not  to  offer  some  or  all  of  the  non-acute  care  services 
that  it  offers  in  its  regular  medicaid  benefit  package,  including 
skilled  nursing  or  intermediate  care  facility  services;  home  health 
services;  private  duty  nursing;  hospice  care;  physical  therapy  and 
related  services;  respiratory  care;  other  diagnostic  screening,  pre- 
ventive, and  rehabilitative  services;  inpatient  services  for  individ- 
uals over  age  65  in  institutions  for  mental  diseases;  and  inpatient 
psychiatric  care  for  children  under  21.  However,  the  State  would  be 
required  to  offer  acute  care  Medicaid  benefits  in  the  same  amount, 
duration,  and  scope  as  if  offered  those  services  to  AFDC  recipients, 
including  hospital  care;  physician  services;  laboratory  and  x-ray 
services;  early  and  periodic  screening,  diagnosis,  and  treatment 
services  for  children  under  21;  family  planning  services  and  sup- 
plies; dental  care;  prescribed  drugs;  nurse-midwife  services;  and 
case  management.  A  State  would  not  be  required  to  offer  a  benefit 
to  families  qualifjdng  for  the  18-month  extension  that  it  did  not 
offer  to  "categorically  needy"  families  receiving  cash  assistance. 

In  addition  to  offering  its  regular  Medicaid  benefits  (or  an  acute 
care  Medicaid  benefit  package),  a  State  could  elect  to  offer  families 
a  choice  of  one  or  more  alternative  types  of  coverage  during  the  18- 
month  extension  period.  Federal  Medicaid  matching  payments 
would  be  available  for  the  costs  of  providing  these  alternative  types 
of  coverage  to  the  families  who  elect  to  enroll  in  them.  The  Com- 
mittee stresses  that  whatever  alternatives  a  State  elects  to  offer, 
the  decision  as  to  whether  to  continue  receiving  regular  Medicaid 
benefits,  or  whether  to  enroll  in  an  alternative  type  of  coverage,  is 
solely  that  of  the  family.  The  State  could  try  to  influence  this 
choice  by  varying  the  premium  levels  among  the  types  of  coverage, 
subject  to  the  limit  of  10  percent  of  excess  income,  but  it  could  not 
assign  the  family  to  a  particular  coverage. 

The  Committee  amendment  recognizes  four  generic  alternatives 
that  the  States  may  offer  to  families:  (1)  enrollment  in  the  family 
option  of  the  group  health  plan,  if  any,  offered  by  the  mother's  em- 
ployer; (2)  enrollment  in  the  family  option  of  the  group  health  plan 
offered  by  the  State  to  its  own  employees;  (3)  enrollment  in  a  basic 
health  plan,  if  any,  offered  by  a  State  to  the  uninsured;  or  (4)  en- 
rollment in  a  HMO  fewer  than  half  of  whose  enrollees  are  eligible 
for  Medicaid.  The  State  may  offer  one  or  more  of  these  options,  and 
it  may  offer  different  options  in  different  parts  of  the  State.  The 
Committee  notes  that  some  States,  under  their  regular  Medicaid 
plans,  offer  AFDC  families  the  choice  of  enrolling  in  an  HMO  or 
other  prepaid  plan;  the  HMO  alternative  in  the  Committee  amend- 
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ment  would  be  in  addition  to,  and  not  in  lieu  of,  any  prepaid  health 
plan  option  that  the  State  might  offer  under  its  Medicaid  program. 

The  Committee  amendment  does  not  establish  any  minimum  re- 
quirements for  these  alternative  coverage  options.  The  Committee 
intends  that  Federal  Medicaid  funds  not  be  used  to  purchase  cover- 
age that  is  inadequate  to  meet  the  needs  of  working  poor  families 
or  that  is  excessive  in  its  cost.  However,  rather  than  attempting  to 
restructure  the  health  plan  marketplace  to  achieve  these  objec- 
tives, the  Committee  amendment  would  rely  on  the  judgment  of 
the  States  in  presenting  coverage  options  and  the  judgment  of  fam- 
ilies in  choosing  among  them.  The  Committee  is  confident  that, 
given  the  opportunity  to  make  an  informed  choice  between  basic 
Medicaid  coverage  and  any  alternatives,  the  families  will  select  the 
coverage  that  best  meets  their  needs  in  a  cost-effective  manner. 

As  in  the  case  of  the  initial  6-month  extension.  States  would 
have  the  option  of  offering  Medicaid  "wrap-around"  coverage  to 
families  who  opted  for  Medicaid  coverage  during  the  18-month  ex- 
tension period.  This  "wrap-around"  coverage  would  be  on  the  same 
items  as  during  the  initial  6-month  extension:  the  State  could,  as  a 
condition  of  coverage,  require  the  caretaker  relative  to  enroll  in 
her  employer's  group  heedth  plan;  the  State  would  have  to  meet  all 
the  employee's  premium,  deductible,  coinsurance,  and  other  re- 
quirements; and  the  State  would  treat  the  health  plan  as  a  third 
party  liability,  paying  the  amounts  unsatisfied  after  the  health 
plan  paid  except  in  the  case  of  prenatal  or  preventive  pediatric 
care.  However,  States  that  offered  enrollment  in  an  employer 
health  plan  as  an  alternative  to  the  basic  Medicaid  benefit  could 
not  use  Federal  matching  funds  to  provide  Medicaid  "wrap 
around"  coverage  to  families  who  opted  to  enroll  in  their  employ- 
er's plan.  In  the  former  case,  "wrap  around"  coverage  would  be  a 
cost-saving  tool  for  the  State,  which  would  get  the  benefit  of  a 
third-party  liability.  In  the  latter  case,  "wrap  around"  coverage 
would  distort  the  choice  presented  to  the  family  between  regular 
Medicaid  coverage  and  enrollment  in  an  employer  health  plan. 

The  Committee  amendment  would  not  place  any  limit  on  the 
premium,  deductible,  and  other  cost-sharing  requirements  which 
any  of  the  alternative  coverage  options  offered  by  the  State  might 
have.  The  amendment  would,  however,  require  the  State  to  pay  the 
full  amount  of  any  employee  premiums  or  other  enrollment  costs 
on  behalf  of  the  family.  These  State  costs  Qess  any  premium  reve- 
nues from  the  families)  would  be  subject  to  Federal  matching  pay- 
ments at  the  State's  regular  matching  rate.  The  State,  in  its  notice 
of  coverage  options  during  the  third  and  sixth  month  of  extended 
Medicaid  benefits,  would  have  to  inform  families  of  the  specific  de- 
ductible and  other  cost-sharing  requirements  under  the  coverage 
options  available  to  that  family.  With  two  exceptions,  a  family 
electing  to  enroll  in  an  alternative  type  of  coverage  would  be  re- 
sponsible for  any  deductibles,  coinsurance,  and  similar  types  of 
cost-sharing  other  than  premiums  or  enrollment  costs.  The  State 
would  have  to  pay  the  deductible,  coinsurance,  and  other  cost-shar- 
ing requirements  with  respect  to  services  related  to  pregnancy  (in- 
cluding prenatal,  maternity,  and  post-partum  care)  and  with  re- 
spect to  ambulatory  preventive  pediatric  care  for  children  born  on 
or  after  September  30,  1983. 
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Under  the  Committee  amendment,  during  the  18-month  exten- 
sion period  a  State  could  elect  to  impose  premiums  on  families  and 
to  offer  coverage  to  those  families  in  their  employer  group  health 
plans.  Dependmg  on  its  income  and  child  care  costs,  the  family 
would  have  a  monthly  premiima  obligation,  which  it  would  pay  di- 
rectly to  the  State.  The  State,  in  turn,  would  pay  the  employee's 
required  premiimi  contribution  directly  to  the  employer  or  the  em- 
ployer's health  plan.  The  family  would  not  have  any  obligation  to 
pay  the  employer  any  portion  of  the  premium  cost  for  enrollment 
in  the  employer's  plan. 

If  a  State  chooses  to  offer  one  or  more  alternative  types  of  cover- 
age, the  State  would  have  to  offer  families  an  open  enrollment 
period  of  one  month  each  year  during  which  families  could  enroll 
m,  or  disenroU  from,  an  option  without  cause.  The  State  would  also 
have  to  give  families  the  option  of  disenrolling,  without  cause,  from 
a  State  basic  uninsured  plan  or  an  HMO  at  any  time. 

The  Committee  amendment  would  provide  five  grounds  for  the 
termination  of  coverage  during  this  18-month  extension  period. 
First,  coverage  would  terminate  at  the  close  of  the  first  month  in 
which  the  family  no  longer  includes  a  child  who  is  (or  would  if 
needy  be)  a  dependent  child  for  AFDC  purposes.  As  in  the  case  of 
the  initial  6-month  extension,  a  State  could  not  discontinue  cover- 
age for  the  child  until  it  had  determined  that  the  child  was  not  eli- 
gible for  Medicaid  on  some  other  basis  under  the  State's  Medicaid 
plan. 

Second,  if  a  State  elects  to  require  a  premium  contribution  from 
the  family,  and  if  the  family  fails  to  pay  the  premium  for  a  month 
by  the  21st  day  of  the  following  month,  the  extension  coverage 
would  terminate  at  the  close  of  that  following  month,  unless  the 
caretaker  relative  establishes,  to  the  satisfaction  of  the  State,  good 
cause  for  the  failure  to  pay  the  premium  on  a  timely  basis.  Good 
cause  would  include  a  sudden  drop  in  income  or  increase  in  basic 
living  costs  that  renders  the  family  unable  to  make  payment  at  the 
retroactively  established  premium  rate. 

Third,  extension  coverage  would  terminate  if  the  caretaker  rela- 
tive had  no  earnings  whatsoever  in  one  or  more  of  the  previous 
three  months,  unless  the  lack  of  earnings  was  due  to  layoff  or 
other  involuntary  loss  of  emplo3rment,  to  illness  of  the  employee  or 
family  member,  or  to  other  good  cause  established  to  the  State's 
satisfaction.  The  Committee  intends  that  extension  coverage  during 
this  18-month  period  be  limited  to  families  in  which  the  mother  or 
other  caretaker  relative  works.  The  Committee  recognizes,  howev- 
er, that  there  will  inevitably  be  cases  where,  for  one  or  more 
months,  the  caretaker  is  unable  to  work  due  to  circumstances 
beyond  her  control.  Particularlv  in  the  low-wage,  entry-level  jobs 
where  families  moving  off  of  welfare  usually  start,  layoffs  and  even 
business  fedlures  are  not  uncommon.  The  Committee  expects  that 
States,  in  administering  this  provision,  will  take  full  account  of 
these  realities. 

Fourth,  extension  coverage  would  terminate  if  the  family's  aver- 
age gross  monthly  earnings  fless  the  costs  of  day  care  for  depend- 
ent children)  during  the  immediately  preceeoing  three  month 
period  exceeds  185  percent  of  the  Federal  poverty  income  guideline 
for  a  family  of  that  size,  currently  $1,434  per  month  for  a  family  of 
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3.  (The  most  recent  update  of  the  poverty  income  guidelines  ap- 
pears in  the  Federal  Register  for  February  20,  1987  at  page  5340). 
The  Committee  amendment  would  not  allow  a  family  with  gross 
earnings  Gess  day  care  costs)  in  excess  of  185  percent  of  the  poverty 
line  to  quality  for  continued  coverage  by  applying  their  mecfical  ex- 
penses against  income  to  "spend  down"  below  185  percent  of  the 
poverty  level.  A  family  with  substantial  medical  expenses  might, 
however,  qualify  for  coverage  as  "medically  needy  in  a  State 
which  offered  such  coverage. 

Fifth,  extension  coverage  would  terminate  if  the  family  fails  to 
report  information  on  its  gross  monthly  earnings  Gess  the  costs  of 
day  care  for  dependent  children)  for  each  of  the  3  previous  months, 
imless  the  family  establishes,  to  the  satisfaction  of  the  State,  good 
cause  for  the  failure  to  report  on  a  timely  basis.  These  reports 
would  be  due  to  the  State  by  the  21st  day  of  the  1st,  4th,  7th,  10th, 
13th,  and  16th  months  of  the  18-month  extension  period.  No  termi- 
nation could  occur  unless  the  State  had  notified  the  family,  in  the 
month  before  the  month  in  which  the  information  was  due,  of  the 
reporting  requirement.  A  State  could,  at  its  option,  instead  of  ter- 
minating coverage  for  failure  to  report  earnings  in  a  timely  fash- 
ion, provide  for  a  suspension  of  coverage  until  the  month  after  the 
month  in  which  the  family  reports,  so  long  as  the  family  continued 
to  have  earnings  in  each  month  and  so  long  as  its  earnings  did  not 
exceed  the  185  percent  of  poverty  ceiling.  The  Committee  would 
expect  that,  in  cases  other  than  wilfull  failures  to  report.  States 
would  suspend  coverage  until  the  report  was  filed,  rather  than  ter- 
minate coverage  altogether. 

Other  than  the  general  prohibition  against  coverage  of  individ- 
uals whose  cash  assistance  benefits  were  terminated  due  to  fraud, 
these  five  grounds  are  the  only  reasons  for  which  a  State  could  ter- 
minate Medicaid  coverage  during  the  18-month  extension  period. 
In  no  event  could  a  State  terminate  coverage  unless  it  has  given 
the  family  written  notice  of  the  grounds  for  termination,  including 
an  explanation  of  the  circimastances  under  which  a  family  can  re- 
quest a  pretermination  fair  hearing.  In  those  cases  where  coverage 
would  be  terminated  due  to  the  failure  of  the  caretaker  relative  to 
have  any  earnings  in  a  month,  the  notice  of  termination  must  also 
include  a  description  of  how  the  family  may  reestablish  eligibility 
for  Medicaid.  In  States  which  offer  coverage  to  the  "medically 
needy,"  no  family  which  still  includes  a  dependent  child  could  be 
terminated  from  extension  coverage  until  the  State  has  determined 
that  the  family  does  not  have  sufficient  medical  expenses  to  enable 
it  to  qualify  for  Medicaid  as  a  "medically  needy"  family. 

Under  the  Committee  amendment,  eligibility  for  this  18-month 
extension  coverage  depends  on  a  family^s  earnings  and  child  care 
expenses.  In  addition,  the  State  have  the  option  of  charging  a  pre- 
mium for  coverage  based  on  these  factors.  The  Committee  amend- 
ment therefore  establishes  certain  reporting  requirements  during 
both  the  initial  6-month  extension  period  and  the  subsequent  18- 
month  period  to  assure  that  the  States  have  sufficient  information 
about  earnings  and  child  care  expenses  to  enable  them  to  make  eli- 
gibility determinations.  The  Committee  expects  that  the  States  will 
administer  these  reporting  requirements  in  a  way  that  they  do  not 
become  barriers  to  coverage  for  otherwise  eligible  families. 
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For  example,  iinder  the  Committee  amendment,  States  would 
have  to  develop  reporting  forms,  and  provide  the  forms  to  families 
in  the  month  prior  to  the  month  in  which  the  report  is  due,  along 
with  information  about  the  family's  obligation  to  file  and  the  effect 
of  a  failure  to  file  or  to  file  on  time.  The  Ck)mmittee  expects  that 
States  will  do  whatever  they  can  to  encourage  families  to  file  early 
in  the  reporting  period  and  that  they  will  consider  the  use  of  re- 
minder notices  where  reports  have  not  been  received  by  the  mid- 
point of  the  period.  Since  the  reporting  form  will  only  request  as 
much  information  as  the  State  needs  to  make  its  determinations 
with  regard  to  eligibility  and  any  premium  amount,  the  Committee 
anticipates  that  States  will  be  able  to  devise  a  short,  simple  form 
that  they  are  able  to  process  expeditiously.  The  Committee  expects 
that  States  will  take  particular  care  to  assure  that  the  form  can  be 
understood  by  the  population  that  will  be  receiving  it.  In  addition, 
the  form  should  be  accompanied  by  a  preaddressed  return  envelope 
so  that  it  can  be  posted  by  the  family  as  it  is  received.  The  timely 
filing  of  a  reasonably  completed  form  would  be  sufficient  to  meet 
the  reporting  requirement;  the  Committee  does  not  expect  that  eli- 
gibility would  be  suspended  or  terminated  if  it  is  necessary  for  the 
State  to  seek  clarification  of  the  information  supplied,  to  obtain 
verification,  or  to  seek  additional  information.  However,  if  the  in- 
formation supplied  on  the  form  is  so  deficient  that  it  could  not  rea- 
sonably be  construed  to  be  a  report  of  the  family's  earnings  for  the 
relevant  period,  and  if  the  deficiencies  are  not  attributable  to  the 
filer's  limited  comprehension  or  literacy,  then  suspension  or  termi- 
nation of  eligibility  would  be  appropriate. 

The  process  of  reporting  and  eligibility  determination  under  the 
Committee  amendment  can  best  be  explained  with  the  following 
example.  Assume  a  mother  and  two  children  receiving  AFDC  and 
Medicaid  benefits  in  March,  April,  and  May  of  1987.  In  June,  1987, 
the  mother  notifies  her  caseworker  that  she  has  found  a  job  which 
begins  in  July.  Despite  the  disregard  of  certain  work-related  ex- 
penses, child  care  expenses,  and  $30  and  one-third  of  the  remaining 
earned  income,  she  will  make  enough  at  this  job  to  disqualify  her 
from  AFDC  in  July  because  of  the  State's  relatively  low  AFDC  pay- 
ment standard.  In  June,  after  receiving  this  information,  the  State 
sends  her  a  notice  that  her  AFDC  benefits,  and  those  of  her  chil- 
dren, will  be  terminated  effective  July  1st.  The  notice  also  includes 
a  Medicadd  card  for  the  period  July  1  through  December  31.  In  Sep- 
tember, the  State,  which  will  be  charging  a  premium  during  the 
18-month  extension  period  but  will  not  be  offering  alternative  t3npes 
of  coverage,  sends  her  a  notice  informing  her  of  the  18-month  ex- 
tension and  of  her  obligation  to  file  a  report  on  her  earnings  and 
child  care  expenses.  By  October  21,  the  mother  sends  back  to  the 
State  its  reporting  form  with  information  on  the  family's  gross 
monthly  earings  and  child  care  expenses  for  July,  August,  and  Sep- 
tember. The  State  uses  this  information  to  determine  her  eligibility 
for  the  18-month  extension  coverage  and  to  calculate  her  monthly 
premium  for  the  January  through  March,  1988,  period.  In  Decem- 
ber, the  last  month  of  the  initial  6-month  extension,  the  State 
sends  the  mother  another  notice  of  the  18-month  extension,  includ- 
ing (1)  the  amount  of  her  family's  monthly  premium  for  the  first 
three  months  of  the  18-month  extension,  (2)  a  Medicaid  card  for  the 
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months  of  January,  February,  and  March  of  1988,  and  (3)  a  reporting 
form  for  earnings  and  child  care  costs  for  October,  November,  and 
December  of  1987,  specifying  that  it  must  be  completed  and  returned 
to  the  State  by  January  21,  1988. 

In  earhr  January,  the  first  month  of  the  18-month  extension,  the 
mother  mes  her  report  on  earnings  and  child  care  costs  for  Octo- 
ber, November,  and  December  of  1987.  She  also  includes  her 
monthly  premium  for  January,  although  she  would  have  until  Feb- 
ruaiy  21  to  send  it  to  the  State.  The  State  uses  this  earnings  and 
child  care  information  to  determine  whether  the  family  continues 
to  be  qualify  for  extension  coverage  for  the  April  through  June, 
1988,  quarter,  and  to  calculate  what  the  monthly  premium  during 
that  period  will  be.  In  February,  the  State  sends  the  mother  a  re- 
minder that  her  premium  for  that  month  is  due,  and  late  that 
month,  she  sends  in  her  premium  payment.  In  March,  the  State 
sends  the  mother  (1)  a  Medicaid  card  for  April,  May,  and  June, 
1988,  (2)  the  amount  of  her  monthly  premium  during  this  period, 
(3)  a  reporting  form  for  earnings  and  child  care  costs  for  January, 
February,  and  March  of  1988,  and  (4)  a  reminder  that  her  premium 
for  March  is  due  by  April  21.  The  State  will  use  the  earnings  and 
child  care  cost  information  to  determine  the  family's  eligibility  for 
the  July  through  September  quarter,  and  to  calculate  the  monthly 
premium  during  that  period.  In  early  April,  the  mother  sends  in 
the  earnings  report,  as  well  as  the  premium  for  March.  Later  in 
April  she  receives  a  reminder  notice  from  that  State  that  her  pre- 
mium for  that  month  is  due.  The  process  would  continue  in  this 
manner  imtil  June  of  1989,  the  last  month  of  the  18-month  exten- 
sion, unless  the  family  stopped  paying  the  required  premiums  or 
was  terminated  from  coverage  on  one  other  grounds  identified  in 
the  Committee  amendment. 

Washington  Family  Independence  Program  Waiver. — The  State  of 
Washington  has  enacted  legislation  to  establish  a  5-year  demon- 
stration project,  the  Family  Independence  Program,  as  a  budget- 
neutral  alternative  to  the  current  AFDC  program.  A  basic  thrust  of 
the  project  is  to  restructure  current  benefits  so  as  to  increase  the 
incentives  to  work;  this  includes  extending  the  current  Medicaid 
transition  period  for  families  losing  AFDC  due  to  earnings  from  4 
months  to  12  months.  The  State  is  seeking  from  the  Federal  gov- 
ernment waivers  of  requirements  of  various  programs,  including 
Medicaid,  to  enable  it  to  implement  this  demonstration. 

Under  the  Committee  amendment,  if  the  Secretary  of  Health 
and  Human  Services  approves  a  demonstration  project  relating  to 
the  Washington  Family  Independence  Program,  the  Secretary  is  di- 
rected, with  respect  to  such  project,  to  waive  compliance  with  the 
current  Medicaid  requirements  relating  to  statewideness,  benefici- 
ary cost-sharing,  and  transitional  Medicaid  coverage  for  working 
welfare  recipients  (as  established  by  the  Committee  amendment). 
The  Secretary  has  authority  to  waive  the  specified  Medicaid  re- 
quirements only  to  the  extent  necessary  to  enable  the  State  to 
carry  out  the  Family  Independence  Program  (FIP)  in  the  form  in 
which  it  was  enacted  by  the  Washington  State  legislature  on  May 
18,  1987.  The  Committee  notes  that  section  20(4)  of  the  FIP  ena- 
bling legislation  provides  for  amendments  to  that  legislation.  If  any 
such  changes  are  made,  the  authority  of  the  Secretary  under  the 


522 


Committee  amendment  would  lapse,  and  any  waivers  that  the  Sec- 
retary might  have  been  granted  would  be  void. 

The  Ck>mmittee's  intent  in  authorizing  these  Medicaid  waivers  is 
that  the  State  use  the  waivers  to  expand  coverage,  as  set  out  in  sec- 
tion 11  of  the  FIP  enabling  legislation.  The  Committee  amendment 
does  not  authorize  either  the  Secretary  or  the  State  to  reduce  bene- 
fits or  coverage  to  individuals  eligible  to  participate  in  the  demon- 
stration below  the  levels  of  the  Staters  existing  Medicaid  program, 
including  coverage  £ind  benefits  authorized  by  the  State  legislature 
in  its  1987  biennial  budget.  The  Committee  expects  that  any  waiver 
of  current  cost-sharing  rules  would  apply  to  those  families  partici- 
pating in  FIP  only  during  the  one-year  extension  of  Medicaid  bene- 
fits following  the  loss  of  cash  assistance  eligibility,  and  that  no  in- 
dividual eligible  to  participate  in  the  demonstration  would  pay 
more  in  copayments  or  premiums  that  he  or  she  would  have  paid 
to  receive  benefits  under  the  State's  existing  Medicaid  program. 

Sec.  4132. — Medicaid  extension  due  to  collection  of  child  or  spousal 
support 

The  Committee  amendment  requires  States  to  extend  Medicaid 
coverage  for  6  months  to  families  who  lose  AFDC  benefits  as  a 
result,  in  whole  or  in  part,  of  the  collection  or  increased  collection 
of  child  or  spousal  support,  and  who  received  AFDC  benefits  in  at 
least  3  of  the  6  months  preceding  the  loss  of  eligibility  for  AFDC. 
This  amendment  has  the  effect  of  increasing  the  4-month  extended 
coverage  period  under  current  law  to  6  months,  a  period  consistent 
with  the  initial  coverage  for  families  losing  AFDC  due  to  earnings. 
States  would  not,  however,  be  required  to  extend  Medicaid  to  these 
families  after  the  6-month  period,  unless  a  family  or  the  children 
in  the  family  qualified  for  coverage  on  some  other  basis  under  the 
State's  Medicaid  plan. 

Sec.  41SS.'— Effective  date 

The  Committee  amendment  would  be  effective  with  respect  to 
families  losing  eligibility  for  AFDC  on  or  after  January  1,  1988, 
without  regard  to  whether  implementing  regulations  are  promul- 
gated by  that  date.  In  Texas,  the  amendments  would  take  effect  on 
October  1, 1989. 

PART  4 — INFLATION  ADJUSTMENT  FOR  TERRITORIES  AND 
MISCELLANEOUS  PROVISIONS 

Sec.  iHl.— Increasing  the  maximum  annual  Medicaid  payments 
that  may  be  made  to  the  commonwealths  and  territories 

Under  current  law,  jurisdictions  other  than  the  States  and  the 
District  of  Columbia  that  participate  in  Medicaid  are  subject  to 
fixed  dollar  ceilings  on  the  amount  of  Federal  matching  funds  they 
may  receive  in  any  given  year  for  providing  medical  assistance  to 
eligible  individuals.  The  current  ceilings  are  $63.4  million  for 
Puerto  Rico;  $2.1  million  for  the  Virgin  Islands;  $2.0  million  for 
Guam;  $1,150  million  for  American  Samoa;  and  $0.55  million  for 
the  Northern  Mariana  Islands.  These  ceilings  have  not  been  adjust- 
ed to  account  for  inflation  since  FY  1984. 
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The  Committee  amendment  would  raise  these  ceilings  on  Federal 
Medicaid  matching  payments  to  account  for  the  increase  in  the 
consumer  price  index  for  medical  care  since  1984.  The  ceilings  for 
Puerto  Rico  would  increase  to  $79  million  in  FY  88,  $83.7  nullion 
in  FY  89,  and  $88.6  million  for  FY  90  and  each  year  thereafter. 
The  ceiling  for  the  Virgin  Islands  would  increase  to  $2.6  million  in 
FY  88,  $2.75  million  in  FY  89,  and  $2.92  million  in  FY  90  and  each 
year  thereafter.  The  ceiling  for  Guam  would  increase  to  $2.5  mil- 
lion in  FY  88,  $2.65  million  in  FY  89,  and  $2.8  million  in  FY  90  and 
each  year  thereafter.  The  ceiling  for  American  Samoa  would  in- 
crease to  $1.45  million  in  FY  88,  $1.54  million  in  FY  89,  and  $1.63 
million  in  FY  90  and  each  year  thereafter.  The  ceiling  for  the 
Northern  Mariana  Islands  would  increase  to  $0.75  million  in  FY 
88,  $0.79  million  in  FY  89,  and  $0.84  million  for  FY  90  and  each 
year  thereafter. 

Sec.  4142. — Clarification  of  coverage  of  clinic  services  furnished  to 
the  homeless  outside  the  clinic  facility 

Under  current  law.  States  have  the  option  of  offering  clinic  serv- 
ices to  their  Medicaid  beneficiaries.  HCFA*s  interpretation  pre- 
cludes a  State  that  elects  to  cover  clinic  services  from  receiving 
Federal  Medicaid  matching  funds  for  services  provided  by  clinic 
personnel  to  Medicaid-eligible  beneficiaries  off  the  premises  of  the 
clinic  itself. 

This  HCFA  policy  interpretation  creates  particular  difficulties 
for  States  and  clinics  that  seek  to  make  services  available  to  the 
Medicaid-eligible  homeless.  Testimony  heard  by  the  Subcommittee 
on  Health  and  the  Environment  confirms  that  a  major  barrier  to 
delivering  primary  care  services  to  the  homeless  population  is  the 
reluctance  of  these  individuals  to  use  the  services  of  mainstream 
providers.  However,  success  has  been  achieved  in  making  health 
care  avsiilable  to  the  homeless  by  placing  physicians,  physician  as- 
sistants, nurse  practitioners,  nurses,  and  other  personnel  directly 
in  shelters,  soup  kitchens,  and  similar  locations  frequented  by  the 
homeless,  or  by  placing  personnel  directly  on  the  streets  in  mobile 
vans.  HCFA  policy  effectively  prohibits  States  from  reimbursing 
clinics  that  use  these  essential  techniques  for  services  rendered  to 
Medicaid-eligible  homeless. 

Given  the  pressing  unmet  health  needs  of  the  homeless,  the  Com- 
mittee can  see  no  justification  for  den3dng  a  State  the  option  of 
pa)dng  for  clinic  services  delivered  offsite  to  Medicaid-eligible 
homeless  individuals.  The  Committee  amendment  therefore  clari- 
fies that,  for  Federal  matching  purposes,  the  optional  clinic  service 
benefit  includes  clinic  services  furnished  outside  the  clinic  (wheth- 
er in  shelters,  soup  kitchens,  mobile  vans,  or  anjrwhere  else)  by 
clinic  personnel  (whether  physicians,  nurses,  nurse  practitioners, 
physician  assistants,  or  others)  to  a  Medicaid-eligible  homeless  indi- 
vidual. The  amendment  is  effective  for  services  furnished  on  or 
after  January  1,  1988,  whether  or  not  final  implementing  regula- 
tions have  been  issued  by  that  date. 

Sec.  iHS. — Physicians '  services  furnished  by  dentists 

Under  current  law.  States  are  required  to  offer  physicians'  serv- 
ices to  their  categorically  needy  Medicaid  eligibles.  States  may 
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limit  the  amount,  duration,  or  scope  of  these  services,  and  States 
have  considerable  discretion  in  establishing  reimbursement  rates 
and  methods.  Physicians'  services  are  defined  as  services  furnished 
by  a  doctor  or  medicine  or  osteopathy  legally  authorized  to  practice 
medicine  £ind  surgery  by  the  State  in  which  he  performs  such  func- 
tion or  action  (including  osteopathic  practitioners  within  the  scope 
of  their  authorized  practice  under  State  law). 

The  Committee  is  informed  that  some  States  cover,  as  a  physi- 
cians' service,  certain  services  or  procedures,  such  as  corrective  sur- 
gery for  bimaxillary  protrusion,  that  are  commonly  performed  by 
dentists  or  dental  surgeons  within  the  scope  of  their  practice  under 
State  law.  States  may  not,  however,  receive  Federal  Medicaid 
matching  funds  for  reimbursing  dentists  for  these  services  or  proce- 
dures that  State  law  allows  them  to  perform,  since  the  current 
Medicaid  definition  of  physician  excludes  dentists  and  dental  sur- 
geons. The  Committee  can  find  no  justification  for  this  exclusion. 

Accordingly,  the  Committee  amendment  would  expand  the  defi- 
nition of  physicians'  services  to  include  medical  and  surgical  serv- 
ices furnished  by  a  doctor  of  dental  surgery  or  dental  medicine  who 
is  licensed  to  practice  dentistry  by  the  State  in  which  he  practices, 
but  only  to  the  extent  that  such  medical  or  surgical  services  may 
be  performed  under  State  law  both  by  a  physician  and  by  a  dentist, 
and  only  to  the  extent  that  such  services  would,  if  furnished  by  a 
physician,  constitute  a  physicians'  service  under  the  State's  Medic- 
aid plan.  The  Committee  amendment  would  not  mandate  provision 
of  dental  services;  that  coverage  would  remain  an  option  for  the 
States.  The  amendment  is  effective  for  covered  services  provided  on 
or  after  January  1,  1988,  whether  or  not  final  regulations  to  carry 
out  the  amendment  have  been  promulgated  by  such  date. 

Sec.  — Adjustment  in  Medicaid  payment  for  inpatient  hospital 
services  furnished  by  disproportionate  share  hospitals 

Under  current  law.  States  are  required,  in  establishing  Medicaid 
pa3rment  rates  for  inpatient  hospital  services,  to  "take  into  account 
the  situation  of  hospitals  which  serve  a  disproportionate  number  of 
low-income  patients  with  special  needs."  The  purpose  of  this  re- 
quirement, enacted  by  the  Omnibus  Budget  Reconciliation  Act  of 
1981,  P.L.  97-35,  was  to  assure  that,  precisely  because  States  were 
given  flexibility  in  establishing  payment  rates,  that  those  payment 
rates  at  a  minimum  meet  the  needs  of  those  facilities  which,  be- 
cause they  do  not  discriminate  in  admissions  against  patients  based 
on  source  of  pajmient  or  on  ability  to  pay,  serve  a  large  number  of 
Medicsdd-eligible  and  uninsured  patients  who  other  providers  view 
as  financially  undesirable.  These  "disproportionate  share"  hospi- 
tals are  an  essential  element  of  the  Nation's  health  care  delivery 
system,  and  the  Federal  and  State  governments,  through  the  Mec- 
icaid  program,  have  an  obligation  to  assure  that  payment  levels 
assist  these  facilities  in  surviving  the  financial  consequences  of 
comi)etition  in  the  health  care  marketplace. 

Concerned  by  reports  that  many  of  the  States  were  not  imple- 
menting this  mandate,  the  Congress,  in  section  9519  of  the  Consoli- 
dated Omnibus  Budget  Reconciliation  Act  of  1985,  P.L.  99-272,  di- 
rected the  Secretary  to  report,  by  October  1,  1986,  on  the  methodol- 
ogy used  by  States  to  take  into  account  the  situation  of  dispropor- 
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tionate  share  hospitals,  identifying  hospitals  have  have  received  ad- 
justments, and  specifying  the  proportion  of  low-income  and  Medic- 
aid patients  at  such  facilities.  On  January  28,  1987,  the  Secretary 
submitted  a  Report  to  CJongress  on  Medicaid  * 'Disproportionate 
Hospitals,  which  found  that  only  15  States  had  defined  "dispropor- 
tionate share''  hosptials  and  actually  made  pa3m[ient  adjustments 
to  them  (Alabama,  California,  Georgia,  Illinois,  Kentucky,  Mary- 
land, Massachusetts,  Michigan,  Minnesota,  New  Jersey,  New  York, 
North  Carolina,  Tennessee,  Virginia,  and  Wisconsin).  Even  within 
these  15  States,  there  is  wide  variation  in  qualification  criteria  for 
disproportionate  share  status  and  in  actual  payment  adjustment 
made.  Another  12  States  had  defined  disproportionate  share  facili- 
ties but  had  not  made  adjustments  to  their  payment  rates.  The  re- 
maining 27  States,  according  to  the  report,  stated  that  "adl  costs  in- 
curred by  hospitals,  including  those  attributable  to  the  speical 
needs  of  low-income  or  Medicaid  patients,  are  accounted  for  auto- 
matically, and  neither  special  adjustments  nor  criteria  defining 
'disproportionate*  hospitals  are  needed.'' 

This  startling  record  of  noncompliance  reflects  the  indifference, 
if  not  hostility,  of  HCFA  and  many  of  the  States  to  the  1981  statu- 
tory requirement.  HCFA's  posture  on  this  issue  is  reflected  in  its 
recent  challenge  of  a  disproportionate  share  adjustment  proposed 
by  Georgia  in  an  effort  to  bring  its  State  plan  into  compliance  with 
the  Medicaid  statute.  The  Congress  was  forced  to  resolve  this 
matter  by  clarifying,  in  section  9433(a)  of  the  Omnibus  Budget  Rec- 
onciliation Act  of  1986,  P.L.  99-509,  that  HCFA  has  no  authority  to 
limit  in  any  way  the  amount  of  payment  adjustments  made  to  dis- 
proportionate share  hospitals. 

To  assure  that  HCFA  and  all  the  States  implement  the  1981  re- 
quirement that  Mediciad  payment  rates  take  into  account  the  situ- 
ation of  disproportionate  share  hospitals,  the  Committee  amend- 
ment would  require  that,  no  later  than  April  1,  1988,  each  State 
submit  to  the  Secretary  a  State  plan  amencunent  that  (1)  specifical- 
ly defines  a  disproportionate  share  hospital  and  (2)  provides,  effec- 
tive July  1,  1988,  for  an  appropriate  increase  in  the  rate  or  the 
amount  of  payment  to  such  hospitals.  The  Secretary  would  be  re- 
quired to  review  and  approve  or  disapprove  all  such  State  amend- 
ments no  later  than  June  30,  1988;  if  the  Secretary  disapproves 
such  a  plan  amendment,  the  State  would  be  required  to  resubmit 
immediately  a  plan  amendment  which  does  comply. 

The  Committee  amendment  would  establish  a  definition  of  a  dis- 
proportionate share  hospital  which  State  plans  must,  at  a  mini- 
mum, incorporate.  States  could  establish  broader  definitions  of  dis- 
proportionate share  hospital  if  they  so  chose.  For  purposes  of  this 
minimum  definition,  a  disproportionate  share  hospital  would  be  a 
hospital  with  a  Medicaid  inpatient  utilization  rate  in  excess  of  15 
percent,  or  with  a  low-income  utilization  rate  in  excess  of  25  per- 
cent. A  facility's  Medicaid  inpatient  utilization  rate  would  be  deter- 
mined by  dividing  the  hospital's  number  of  Medicaid  inpatient  days 
by  the  hospital's  total  number  of  inpatient  days  for  the  same 

Eeriod.  A  facility's  low-income  utilization  rate  would  be  calculated 
y  adding  the  following  two  percentages:  (1)  the  ratio  of  (a)  total 
Medicaid  revenues  plus  cash  subsidies  for  patient  care  received  di- 
rectly ft-om  State  and  local  governments  to  (b)  total  hospital  pa- 
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tient  care  revenues  (including  State  or  local  subsidies)  for  the  same 
period;  and  (2)  the  ratio  of  (a)  the  hospital's  charges  for  inpatient 
services  attributable  to  charity  care  (not  bad  debt  or  contractual  al- 
lowances) to  (b)  the  hospital's  total  charges  for  inpatient  services 
for  the  same  period.  Charity  care  is  care  for  which  the  hospital 
never  expected  or  sought  payment  due  to  the  patient's  inability  to 
pay;  bad  debt  is  care  for  which  the  hospital  expected  payment  but, 
despite  efforts  to  recover,  did  not  receive  it.  In  establishing  the 
period  for  calculating  these  Medicaid  and  low-income  utilization 
rates,  the  Committee  expects  that  States  will  use  data  from  the 
most  recently  available  hospitsd  fiscal  year. 

In  addition  to  meeting  these  utilization  criteria,  every  dispropor- 
tionate share  hospital  would,  at  all  times,  have  to  have  at  least  two 
obstetricians  with  staff  privileges  at  the  facility  who  agree  to  pro- 
vide obstetric  services  to  Medicaid  patients.  This  requirement 
would  apply  whether  a  State  followed  the  minimum  definition  of 
disproportionate  share  hospital  or  used  a  broader  definition.  The 
obstetricians  need  not  be  employed  by  the  facility,  but  they  must 
have  admitting  privileges.  The  only  facilities  excepted  from  this  re- 
quirement altogether  would  be  (1)  free-standing  children's  hospitals 
(i.e.,  those  with  separate  physical  plants,  governing  boards,  budget- 
ing systems,  and  billing  status),  and  (2)  rural  hospitals  (as  defined 
for  Medicaid  prospective  pa5niient  purposes)  which,  as  of  enact- 
ment, do  not  offer  obstetric  services  on  a  nonemergency  basis  to 
the  general  population.  The  Committee  recognizes  that,  particular- 
ly in  the  case  of  small  rural  facilities,  those  which  do  offer  obstetri- 
cal services  may  not  generate  sufficient  business  to  attract  or 
retain  obstetricians.  The  Committee  amendment  would  therefore 
allow  rural  facilities  that  currently  offer  obstetrical  services  to 
meet  this  requirement  by  substituting  for  one  or  both  obstetricians 
physician  with  staff  privileges  to  perform  nonemergency  obstetrical 
procedures,  including  internists  and  family  practitioners.  In  the 
view  of  the  Committee,  disproportionate  share  facilities  can  reason- 
ably be  expected,  in  exchange  for  their  favored  reimbursement 
status,  to  help  make  obstetrical  services  more  accessible  to  pro- 
gram beneficiaries. 

With  respect  to  specifying  the  appropriate  increase  in  pajrment 
to  be  made  to  disproportionate  share  hospitals,  the  Committee 
amendment  gives  the  States  two  options  for  bringing  themselves 
into  compliance.  First,  a  State  could  determine  the  amount  of  the 
increase  by  appl)dng  the  disproportionate  share  adjustment  per- 
centage derived  under  Medicare  to  a  hospital's  operating  costs  for 
inpatient  services  as  defined  under  Medicare.  In  the  alternative,  a 
State  could  establish  a  minimum  specified  additional  payment 
amount  (or  specified  percentage)  and  increase  the  amount  (or  per- 
centage) in  proportion  to  the  percentage  by  which  the  hospital's 
Medicaid  utilization  rate  exceeds  15  percent.  The  Tennessee  ap- 
proach offers  an  example  of  what  the  Committee  intends  for  an  al- 
ternative payment  adjustment.  In  Tennessee,  disproportionate 
share  hospitals  are  defined  by  volume.  For  every  1,000  Medicaid 
days  over  4,000  Medicaid  patient  days,  hospitals  receive  a  6  percent 
increase  in  their  pajnnent  rate  for  inpatient  services,  up  to  a  maxi- 
mum increase  of  34  percent.  An  additional  5  percent  increase  to 
the  payment  rate  is  made  to  qualifying  disproportionate  share  hos- 
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pitals  if  they  provide  outpatient  services  and  outpatient  pharmacy 
to  Medicaid  and  non-Medicaid  eligible  low-income  patients.  The 
Committee  is  informed  that  25  out  of  164  hospitals  participating  in 
Medicaid  in  Tennessee  currently  receive  a  disproportionate  share 
adjustment;  on  average,  disproportionate  share  hospitals  receive 
rates  30  to  40  percent  higher  than  other  facilities. 

The  Committee  notes  that  a  number  of  States  have  adopted  pro- 
spective payment  methodologies  for  determining  Medicaid  reim- 
bursement for  inpatient  hospital  services,  some  of  which  incorpo- 
rate pajnnent  pengJties  for  hospitals  that  experience  an  increase  in 
Medicaid  admissions.  Under  one  such  methodology,  a  hospital  re- 
ceives only  50  percent  of  its  fixed  per-case  rate  for  all  admissions 
between  100  percent  and  103  percent  of  its  target  volume,  and  just 
25  percent  of  the  rate  for  admissions  above  103  percent  of  the 
target.  The  goal  of  such  utilization  limits  is  to  counter  the  financial 
incentive  in  prospective  payment  systems  for  hospitals  to  increase 
admissions  unnecessarily.  While  curbing  unnecessary  admissions 
is,  for  quality  of  care  as  well  as  fiscal  reasons,  an  appropriate  objec- 
tive, it  is  also  clear  that  the  financial  impact  of  such  reduced  pay- 
ment levels  can  be  severe  for  disproportionate  share  hospitals 
which  experience  increases  in  admissions  due  to  circumstances 
beyond  their  control,  such  as  transfers  of  Medicaid  patients  from 
other  hospitals,  increase  in  the  numbers  of  Medicaid  eligibles  due 
to  economic  downturns,  or  increases  in  demand  for  services  due  to 
AIDS  or  other  transmittable  diseases.  In  the  case  of  disproportion- 
ate share  facilities,  such  utilization  limits  undermine  the  purpose 
of  the  mandated  payment  adjustments.  The  Committee  expects 
that  HCFA  will  not  encourage,  and  States  will  not  impose,  utiliza- 
tion limits  in  prospective  payment  svstems  that  sharply  reduce  per- 
case  payments  to  disproportionate  snare  hospitals  in  the  absence  of 
a  clear  finding  that  a  facility  has  been  unnecessarily  admitting  pa- 
tients. 

i&c.  4145. — Treatment  of  Garden  State  health  plan 

Under  current  law.  States  are  allowed  to  contract  on  a  prepaid 
capitation  or  other  risk  basis  with  HMOs  which  meet  certain  re- 
quirements designed  to  protect  beneficiaries  against  underservicing 
or  poor  quality  care  and  to  protect  the  Federal  and  State  govern- 
ments against  diversion  or  waste  of  Medicaid  dollars.  With  respect 
to  Federally-qualified  and  certain  other  HMOs,  States  may,  at  their 
option,  guarantee  eligibility  of  Medicaid  enroUees  for  up  to  6 
months  against  involuntary  disenrollment  due  to  fluctuations  in 
monthly  income.  To  enable  them  to  protect  themselves  against 
poor  quality  care,  Medicaid  enrollees  are  generally  allowed  to  dis- 
enroU  from  an  HMO  without  cause  upon  one  month's  notice.  How- 
ever, with  respect  to  Federally-qualified  and  certain  other  HMOs, 
States  may  allow  Medicaid  beneficiaries  to  disenroU  without  cause 
only  the  first  month  of  every  6  month  period. 

'me  Committee  is  informed  that  the  State  of  New  Jersey  wishes 
to  operate  its  own  HMO,  marketed  as  the  Garden  State  Health 
Plan,  and  to  compete  with  other  HMOs  and  public  and  private  fee- 
for-services  providers  in  delivering  services  to  Medicaid-eligibles. 
To  facilitate  this,  the  Committee  amendment  would  clarify  that,  for 
purposes  of  the  Medicaid  statute,  the  State  of  New  Jersey's  Garden 
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State  Health  Plan  could,  upon  approval  by  the  Secretary,  qualify 
for  Federal  and  State  Medicaid  reimbursement  if  (1)  the  State  es- 
tablishes a  separate  division  to  operate  the  Health  Plan,  (2)  the 
State  accounts  separately  for  the  funds  used  to  operate  the  Health 
Plan,  and  (3)  the  Health  Plan  itself  meets  all  the  requirements  cur- 
rently applicable  to  other  Medicaid  HMOs.  Thus,  pa3rments  would 
have  to  be  made  on  an  actuarially  sound  basis,  and  at  least  1  out  of 
every  4  enrolled  patients  would  nave  to  be  private.  As  under  cur- 
rent law,  the  Health  Plan  would  have  3  years  to  meet  this  75  per- 
cent limit  on  Medicaid  or  Medicare  enrollment,  and  as  under  cur- 
rent law  the  State  would  have  to  demonstrate  to  HCFA  continuous 
efforts  and  progress  toward  compliance  with  this  requirement  in 
each  of  the  three  years.  The  Conmiittee  amendment  would  also 
allow  the  State  to  guarantee  a  minimum  of  6  months'  coverage  to 
Health  Plan  enrollees  and  to  lock-in  Health  Plan  enroUees  for  up 
to  6  months  at  a  time  before  giving  them  the  option  to  disenroll 
without  cause. 

The  Committee  wishes  to  emphasize  that  this  provision  does  not, 
and  is  not  intended  to,  authorize  the  State  of  New  Jersey  to  require 
or  induce  Mediaid  e^gibles  to  enroll  in  the  Garden  State  Health 
Plan,  or  to  establish  the  Health  Plsui  as  a  statewide  or  areawide 
Health  Insuring  Organization.  The  Conmiittee  amendment  simply 
makes  it  possible  for  the  Health  Plan  to  compete  with  Federally- 
quaMed  and  other  HMOs,  as  well  as  fee-for-service  providers,  for 
the  enrollment  of  Medicaid  eligibles.  It  is  the  expectation  of  the 
Conmiittee  that  the  availability  of  this  additionsd  choice  for  Medic- 
aid eligibles  will  improve,  not  reduce,  the  accessibility  and  quality 


Sec.  — Further  clarification  of  flexibility  for  State  Medicaid 
payment  systems  for  inpatient  services 

Under  current  law.  States  are  required,  in  paying  for  inpatient 
hospital,  skilled  nursing  facility  (SNF),  intermediate  care  facility 
(ICF),  or  intermediate  care  facility  for  the  mentally  retarded  (ICF/ 
MR)  services,  to  use  rates  that  are  reasonable  and  adequate  to 
meet  the  costs  which  must  be  incurred  by  efficiently  and  economi- 
cally operated  facilities  in  order  to  provide  care  and  services  that 
meet  applicable  State  and  Federal  laws,  regulations,  and  quality 
and  saiety  standards.  In  setting  these  rates.  States  may  use  Medi- 
care pa3rment  methodology  or  they  may  use  their  own  methods  and 
standards.  Pa3rments  for  mpatient  hospital  services,  like  payments 
for  any  other  covered  service,  must  be  consistent  with  efficiency, 
economy,  and  quality  of  care;  thus.  Medicaid  payment  rates  may 
not  exceed  charges  for  the  same  services  to  private  patients.  The 
Medicaid  statute  contains  no  requirement  that  States  limit  inpa- 
tient hospital,  SNF,  ICF,  or  ICF/MR  payments  in  the  aggregate. 

On  July  28,  1987,  HCFA  published  a  final  regulation  which  im- 
poses a  limit  on  aggregate  Medicaid  pa3m[ients  for  institutional 
services  to  hospitals,  SNFs,  ICFs,  and  ICFs/MR,  by  group  of  facili- 
ty. The  aggregaite  limit  specified  by  the  regulation  is  the  amount 
that  can  reasonably  be  estimated  would  have  been  paid  for  the  par- 
ticular group  of  institutional  services  under  Medicare  payment 
principles.  The  regulation  further  requires  that  the  aggregate  pay- 
ments to  each  group  of  State-operated  hospitals,  SNFs,  ICFs,  or 
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ICFs/MR  may  not  exceed  the  amount  that  can  reasonably  be  esti- 
mated would  have  been  paid  under  Medicare  pajrment  principles. 
The  regulation  makes  an  exception  to  these  aggregate  payment 
limits  for  pa3mient  adjustments  to  hospitals  serving  a  d&propor- 
tionate  number  of  low-income  patients  with  special  needs. 

This  regulation  has  no  basis  in  statute.  It  reflects  the  intent  of 
HCFA  to  constrain  State  Medicaid  payments  for  institutional  serv- 
ices, not  the  intent  of  Congress.  With  the  exception  of  payments  to 
certain  State-operated  facilities,  HCFA  has  offered  no  evidence  that 
the  States  have  been  financially  imprudent  in  setting  Medicaid  in- 
stitutional pajrment  rates.  The  Committee  amendment  therefore 
clarifies  that  nothing  in  the  Medicaid  statute  sh£dl  be  construed  as 
authorizing  the  Secretary  to  limit  the  amount  of  payments  for  in- 
patient hospital,  SNF,  ICF,  or  ICF/MR  services,  whether  on  a  facil- 
ity-by-facility, aggregate,  or  other  basis,  to  the  amount  that  can 
reasonably  be  estimated  would  have  been  paid  for  such  services  on 
such  a  basis  under  Medicare  reimbursement  principles.  In  the  view 
of  the  Committee,  States  have  ample  financial  incentives  to  re- 
strain institutional  payment  rates;  the  imposition  of  uncertain  ag- 
gregate limits  based  on  manipulable  estimates  of  the  application  of 
unspecific  Medicare  principles  is  not  only  inconsistent  with  State 
flexibility,  but  simply  unnecessary.  The  Committee  recognizes  that 
the  incentives  States  face  in  deciding  how  to  pay  for  services  at 
State-operated  hospitals,  nursing  homes,  and  ICFs/MR  are  incon- 
sistent with  Federal  financial  interests  and  would  welcome  sugges- 
tions from  HCFA  regarding  appropriate  statutory  remedies  for  this 
conflict  of  interest. 

Sec.  4H7, — Technical  and  miscellaneous  amendments 

(a)  Section  2176  waiver  technicals. — Under  current  law,  the  Sec- 
retary is  authorized  to  waive  certain  Medicaid  requirements  in 
order  to  enable  States  to  purchase  home-  and  community-based 
services  for  Medicaid-eligible  individuals  at  risk  of  institutional 
care.  One  of  the  requirements  subject  to  waiver  is  that  of  "compa- 
rability"— i.e.,  that  the  services  offered  to  categorically  needy  bene- 
ficiaries be  the  same  in  amount,  duration,  and  scope  for  all  such 
beneficiaries.  Section  9411(c)  of  the  Omnibus  Budget  Reconciliation 
Act  (OBRA),  P.L.  99-509,  contained  what  the  Congress  believed  was 
a  purely  technical  amendment  to  this  '*2176"  waiver  to  specify  that 
the  Secretary  was  authorized  to  waive  the  requirements  of  section 
1902(aX10XB)  (relating  to  comparability),  not  all  of  the  require- 
ments in  section  1902(aX10). 

Section  1902(aX10)  contains  language,  in  subclause  (CXi)(III),  that 
HCFA  interprets  as  requiring  the  States  to  use  cash  assistance 
methodology  in  determining  income  and  resources  for  medically 
needy  applicants  and  beneficiaries.  HCFA  persists  in  this  interpre- 
tation despite  a  specific  moratorium  enacted  in  section  2373(c)  of 
the  Deficit  Reduction  Act  of  1984,  P.L.  98-369,  and  clarified  in  sec- 
tion 9  of  the  Medicare  and  Medicaid  Patient  and  Program  Protec- 
tion Act  of  1987,  P.L.  100-93.  Because  HCFA  concluded  that  it 
could  no  longer  waive  its  own  invalid  interpretation  of  subclause 
1902(aX10XCXiXIII),  it  notified  a  number  of  States,  including  North 
Carolina,  that  their  "model"  waivers  for  disabled  children  would 
no  longer  be  renewed  after  October  21,  1986,  the  effective  date  of 
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OBRA  *86.  In  HCFA's  view,  the  new  fault  with  the  "modeF'  waiv- 
ers was  that,  in  determining  eligibility,  the  States  were  not  using 
cash  assistance  "community  deeming*  rules,  which  require  that 
the  income  and  resources  of  parents  be  attributed  to  technology-de- 
pendent children  when  they  live  at  home.  Instead,  States  were 
using  "institutional  deeming '  rules,  treating  these  children  for  eli- 
gibility purposes  as  though  they  were  in  an  institution,  and  disre- 
garding the  income  and  resources  of  the  parents. 

The  Congress  never  intended  to  require  States  to  use  commimity 
deeming  rules  in  their  model  waivers  for  disabled  children.  The 
result  of  such  rules  would  be  to  disqualify  many  of  these  children 
so  long  as  they  remained  at  home,  and  to  force  them  back  into  in- 
stitutions at  Medicaid  expense,  potentially  increasing  costs.  To  cor- 
rect HCFA*s  misinterpretation,  the  Committee  amendment  would 
provide  that,  under  a  2176  waiver,  the  Secretary  may  waive  the  re- 
quirements of  section  1902(aX10XCXiXIII)  (relating  to  income  and 
resource  rules  applicable  in  the  community).  This  amendment 
would  be  effective  as  though  included  in  OBRA  *86.  The  Committee 
emphasizes  that  HCFA  may  not  use  the  OBRA  *86  technical 
amendment  as  a  ground  for  denjdng  renewal  of  "model"  or  other 
2176  waivers  or  for  imposing  any  financial  penalties  or  disallow- 
ances on  North  Carolina  or  other  States. 

(b)  Katie  Beckett  technical. — Under  current  law,  a  State  has  the 
option  of  providing  Medicaid  coverage  at  home  to  all  technology- 
dependent  children  who  meet  the  following  criteria.  The  child  must 
be  18  or  under,  meet  the  Supplemental  Security  Income  (SSI)  defi- 
nition of  disability,  and  require  the  level  of  care  provided  in  a  hos- 
pital or  nursing  home.  It  must  be  medically  and  otherwise  appro- 
priate to  care  for  the  child  outside  of  an  institution.  Estimated 
Medicaid  spending  for  the  child  outside  the  institution  must  not 
exceed  estimated  spending  for  the  child  in  an  institution.  Finally, 
the  child  must  be  eligible  to  receive  an  SSI  or  State  supplemental 
payment  if  he  were  in  an  institution. 

Under  this  last  requirement,  if  a  child  receives  more  than  $45 
per  month  in  income,  the  child  would  not  be  eligible  for  Medicaid 
coverage  at  home,  because  under  SSI  an  individual  in  an  institu- 
tion with  countable  income  of  more  than  $45  would  not  receive  a 
payment  ($25  personal  needs  allowance  plus  $20  income  disregard). 
TTius,  technology-dependent  children  who  are  receiving  Social  Secu- 
rity benefits  in  excess  of  $45  in  their  own  names  because  their  par- 
ents have  died  or  are  disabled  or  retired  are  ineligible  for  coverage 
under  this  option,  even  though  they  may  meet  all  the  other  re- 
quirements. The  (IJommittee  can  see  no  reason  for  den)dng  States 
the  option  to  extend  Medicaid  coverage  at  home  to  these  otherwise 
qualified  children. 

The  (Committee  amendment  would  require  not  that  a  child  would 
be  eligible  to  receive  an  SSI  or  State  supplemental  payment  if  he 
or  she  were  in  an  institution,  but  that  the  child  would  be  eligible 
for  Medicaid  under  the  State's  plan  if  he  or  she  were  in  an  institu- 
tion. Thus,  States  could  extend  coverage  to  otherwise  qualified  dis- 
abled children  whose  monthly  income,  while  greater  than  $45,  was 
less  than  the  SSI  payment  standard  for  a  single  individual  with  no 
income  (currenty  $340),  after  disregarding  the  first  $20  and  the 
amoimt  of  any  State  supplemental  payment.  The  amendment  is  ef- 
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fective  as  though  included  in  section  134  of  the  Tax  Equity  and 
Fiscal  Responsibility  Act  of  1982,  P.L.  97-248,  which  enacted  this 
coverage  option. 

(c)  Codification  of  voluntary  contribution  rule. — Under  current 
Medicaid  law,  the  Federal  government  matches  State  expenditures 
on  behalf  of  eligible  individuals  for  covered  services.  Current  regu- 
lations, 42  C.F.R.  section  433.45,  allow  States  to  use  as  State  ex- 
penditures, for  purposes  of  receiving  Federal  Medicaid  matching 
pajonents,  funds  donated  from  private  sources  that  are  transferred 
to  the  State  Medicaid  agency,  are  under  that  agency's  administra- 
tive control,  and  do  not  revert  to  the  donor's  facility  or  use  unless 
the  donor  is  a  nonprofit  organization  and  the  Medicaid  agency,  of 
its  own  volition,  decides  to  use  the  donor's  facility. 

In  Tennessee,  the  Volunteer  State,  funds  donated  by  nonprofit 
hospitals  have  enabled  the  State  to  extend  Medicaid  coverage  to 
low-income  pregnant  women  and  infants  with  incomes  up  to  100 
percent  of  the  Federal  poverty  level,  to  increase  the  scope  of  the 
inpatient  hospital  benent  for  all  Medicaid  eligibles  from  14  to  20 
days,  and  to  provide  a  payment  adjustment  to  disproportionate 
share  hospitals.  The  Committee  is  also  informed  that  the  Alabama 
legislature  has  created  a  Mothers  and  Babies  Indigent  Care  Trust 
Fund  to  receive  donations  from  hospitals  and  other  sources.  Dona- 
tions to  the  Trust  Fund  would  be  used  to  extened  Medicaid  cover- 
age to  low-income  pregnant  women  and  infants,  emd  to  finance 
other  program  expansions,  such  as  an  increase  in  the  number  of 
hospital  days  covered. 

In  the  view  of  the  Committee,  the  use  of  donated  funds  by  Ten- 
nessee, Alabama,  and  other  States  to  pay  the  State  share  for  ex- 
pansion of  Medicaid  eligibility  or  services,  or  for  the  increased  re- 
imbursement to  disproportionate  share  hospitals,  is  entirely  appro- 
priate, for  it  promotes  the  basic  objective  of  the  Medicaid  pro- 
gram— to  make  quality  health  care  accessible  to  the  poor.  In  order 
to  facilitate  the  continuation  of  such  arrangements,  the  Committee 
amendment  would  clarify  that  the  financial  participation  required 
of  the  State  under  Medicaid  may  include  private  funds  donated  to, 
and  subject  to  the  unrestricted  control  of,  the  State.  For  this  pur- 
pose, private  funds  would  include  donations  from  county  or  munici- 
pal hospitals,  but  would  not  include  contributions  from  the  spon- 
soring county  or  city  governments. 

The  Committee  emphasizes  that,  in  order  to  qualify  as  State  ex- 
penditures for  Federal  matching  purposes,  the  donations  must  be 
voluntary,  and  the  donations,  once  made,  must  be  under  the  State's 
unrestrictied  control.  The  Committee  is  troubled  by  reports  that  one 
State,  having  exhausted  its  revenues  and  unable  to  meet  legitimate 
claims  already  submitted  for  pa5anent  by  its  Medicaid  program,  in- 
duced one  class  of  providers  to  "donate"  funds  which  the  State 
used  to  draw  down  Federal  Medicaid  matching  funds  which  were 
in  turn  used  to  make  payment  on  the  claims  that  had  already  been 
submitted  by  those  same  providers.  These  reports,  if  accurate,  rep- 
resent a  clear  abuse  of  the  current  regulations,  and  the  Committee 
does  not  intend  that  its  amendment  legitimize  such  conduct. 

(d)  Organ  transplant  technical. — Under  current  law,  States  must 
offer  certain  "mandatory"  services,  such  as  inpatient  hospital  and 
physicians'  services,  each  of  which  must  be  sufficient  in  amount, 
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duration,  and  scope  to  reasonably  achieve  its  purpose.  States  may 
not  arbitrarily  deny  or  reduce  the  amount,  duration,  or  scope  of  a 
mandatory  service  solely  because  of  an  individual's  diagnosis,  type 
of  illness,  or  condition.  To  assure  that  State  coverage  decisions  for 
organ  transplants  are  based  on  clear  principles  consistently  ap- 
plied, and  not  on  political  or  media  considerations,  section  9507  of 
the  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985 
(COBRA),  P.L.  99-272,  requires  that  a  State  which  covers  organ 
transplant  procedures  set  forth  under  its  Medicaid  plan  written 
standards  respecting  the  coverage  of  such  procedures.  Under  these 
standards,  similarly  situated  individuals  must  be  treated  alike. 

The  Committee  wishes  to  clarify  that  the  organ  transplfuit  proce- 
dures which  a  State  covers,  and  the  hospital,  physician,  and  other 
services  these  procedures  entail,  must  be  sufficient  in  amount,  du- 
ration, and  scope  to  reasonably  achieve  their  purpose.  For  example, 
if  a  State  covers  liver  transplants  for  patients  with  one  medical 
condition  but  not  for  patients  with  another,  £uid  if  a  liver  trans- 
plant is  medically  indicated  and  not  experimental  with  respect  to 
each  condition,  the  State's  plan  would  be  out  of  compliance  with 
the  amount,  duration,  and  scope  requirement.  The  Committee 
amendment  would  clarify  that  the  current  law  requirements  for 
written  standards  respecting  organ  transplant  procedures  must  not 
be  construed  by  HCFA  or  the  States  to  permit  States  to  provide 
services  that  are  not  reasonable  in  amoimt,  duration,  and  scope  to 
achieve  their  purpose.  The  amendment  is  effective  as  if  included  in 
section  9507  of  COBRA. 

(e)  Emergency  care  technical. — Under  current  law,  States  must 
provide  Medicaid  coverage  for  care  or  services  that  are  necessary 
for  the  treatment  of  an  emergency  medical  condition  of  an  alien 
who  is  not  residing  in  the  U.S.  under  color  of  law  and  who,  except 
for  alienage,  meets  the  eligibility  criteria  under  the  State's  Medic- 
aid plan.  This  requirement,  enacted  in  section  4906(a)  of  the  Omni- 
bus Budget  Reconciliation  Act  (OBRA)  of  1986,  P.L.  99-509,  was  ef- 
fective January  1,  1987. 

HCFA  has  taken  the  position  that,  in  order  to  qualify  for  Federal 
matching  pa3rments  for  emergency  medical  services  to  undocument- 
ed aliens.  States  must  require  that  the  alien  supply  a  Social  Securi- 
ty number.  However,  the  Department's  own  regulations,  20  C.F.R. 
section  442.104,  limit  eligibility  for  Social  Security  numbers  to  citi- 
zens and  legal  aliens.  Undocumented  aliens  could  reasonably  per- 
ceive that.  If  they  apply  for  Social  Security  numbers,  they  are  at 
risk  of  being  identified  by  the  INS  and  deported.  The  effect  of  the 
HCFA  position  is  to  place  the  States  in  the  position  of  being  re- 
quired to  pay  for  emergency  services  to  undocumented  aliens  other- 
wise eligible  for  Medicaid  but,  as  a  practical  matter,  being  preclud- 
ed from  receiving  Federal  Medicaid  matching  pa3rments  for  these 
services.  Similarly,  the  HCFA  position  effectively  prevents  public 
hospitals  and  other  providers  from  receiving  Medicaid  reimburse- 
ment for  delivering  emergency  services  to  eligible  aliens,  even 
though  Medicare  law  requires  those  facilities  to  screen  and,  where 
necessary,  treat  and  stabilize  all  those  seeking  emergency  care,  re- 
gardless of  immigration  status.  The  (Committee  amendment  would 
therefore  clarify  that  undocumented  aliens  seeking  Medicaid  cover- 
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age  for  treatment  of  an  emergency  medical  condition  need  not  fur- 
nish the  State  a  Social  Security  number  in  applying  for  Medicaid. 

Section  121  of  the  Immigration  Reform  and  Control  Act  of  1986, 
P.L.  99-603,  mandates  that  States  require,  as  a  condition  of  Medic- 
aid eligibility,  that  any  applicant  who  is  not  a  citizen  declare  and 
document  his  or  her  "satisfactory  immigration  status."  This  re- 
quirement, which  will  take  effect  October  1,  1988,  is  not  relevant  to 
Medicaid  coverage  for  emergency  care,  since  this  coverage  is  avail- 
able without  regard  to  immigration  status.  The  Committee  amend- 
ment would  therefore  clarify  that  undocumented  aliens  seeking 
Medicaid  coverage  for  treatment  of  an  emergency  medical  condi- 
tion need  not  declare  or  document  his  or  her  immigration  status. 
The  amendment  is  effective  as  though  included  in  section  9406  of 
OBRA  '86.  HCFA  is  therefore  obligated  to  allow  Federal  Medicaid 
matching  pajonents  for  the  costs  of  services  rendered  on  or  after 
January  1,  1987,  to  imdocumented  aliens  with  emergency  medical 
conditions  who,  but  for  their  immigration  status,  would  be  eligible 
for  Medicaid. 

(f)  Civil  money  penalty  and  exclusion  clarifications. — Current  law 
directs  the  Secretary  to  impose  civil  money  penalties  and  assess- 
ments upon  any  person  (or  entity)  that  submits  a  claim  for  pay- 
ment under  Medicare,  Medicaid,  or  the  Maternal  and  Child  Health 
(MCH)  Services  Block  Grant  for  an  item  or  service  which  the 
person  (or  entity)  "knows  or  has  reason  to  know"  was  not  provided 
as  claimed.  Civil  money  penalties  and  assessments  are  imposed  ad- 
ministratively by  the  Inspector  General.  Providers  who  wish  to 
challenge  these  penalties  are  entitled  to  a  hearing  before  an  Ad- 
ministrative Law  Judge  (ALJ),  review  by  the  Secretary,  and  review 
of  the  Secretary's  final  decision  by  a  united  States  Court  of  Ap- 
peals 

On  July  11,  1986,  an  ALJ  imposed  penalties  of  $232,000  and  as- 
sessments of  $9,240  against  a  gynecologist  for  submitting  418  Med- 
icaid claims  for  laboratory  tests  that  were  not  provided  as  claimed. 
These  claims  had  been  prepgired,  stamped  with  a  rubber  stamp  sig- 
nature, and  submitted  by  the  gynecologist's  billing  clerk.  The  gjnie- 
cologist  sought  review  of  the  AU's  decision  by  the  Under  Secre- 
tary, who  issued  a  ruling  that  reinterprets  the  "knows  or  has 
reason  to  know"  standard,  In  the  Matter  of  the  Inspector  General  v. 
Frank  P.  Silver,  M.D.,  Docket  No.  C-19  (April  27,  1987).  The  Under 
Secretary  first  held  that  an  employer  may  not  be  subject  to  civil 
money  penalties  or  assessments  for  the  actions  taken  by  his  em- 
ployee within  the  scope  of  his  or  her  employment.  The  Under  Sec- 
retary also  interpreted  the  "reason  to  know  standard  as  imposing 
a  duty  on  a  physician  or  other  person  to  investigate  the  truth  of 
his  claims  for  payment  only  if  he  has  previously  learned  of  some 
information  that  puts  him  on  notice  that  his  or  her  claims  are  im- 
proper. 

The  Committee  finds  the  Under  Secretary's  interpretation  very 
troublesome.  The  Under  Secretary's  reasoning  is  likely  to  make  it 
far  easier  for  those  practitioners  who  wish  to  defraud  tne  Medicare, 
Medicaid,  and  MCH  programs  to  do  so;  they  would  simply  need  to 
delegate  all  responsibility  for  the  submitting  of  fradulent  claims  to 
billing  clerks  and  disavow  any  responsibility  for  supervising  the  ac- 
tions of  those  clerks.  Effective  enforcement  of  the  civil  money  pen- 
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alty  remedies  in  the  face  of  this  interpretation  will  obviously  be  ex- 
tremely difficult.  The  Committee  is  unwilling  to  see  an  important 
statutory  deterrent  to  fraud  and  abuse  in  Federal  health  care  pro- 
grams undermined  by  novel  legal  interpretations  that  are  incon- 
sistent with  Congressional  intent. 

The  Committee  amendment  would  therefore  provide  for  the  im- 
position of  civil  money  penalties  and  assessments  in  instances 
where  a  person  (or  entity)  "knows  or  should  know"  that  the  claims 
submitted  were  false.  The  purpose  of  this  amendment  is  to  nullify 
the  interpretation  set  forth  in  Silver,  and  to  incorporate  common 
law  principles  of  respondent  superior  into  the  civil  money  penalty 
authority.  Providers  who  bill  the  Medicare,  Medicsdd,  and  MCH 
programs  have  an  affirmative  duty  to  ensure  that  the  claims  for 
payment  which  they  submit,  or  which  are  submitted  on  their 
ben^f  by  billing  clerks  or  other  employees,  are  true  and  accurate 
representations  of  the  items  or  services  actually  provided.  To  em- 
phasize that  the  * 'knows  or  should  know''  language  clarifies  but 
does  not  alter  the  intent  underl5dng  the  current  ''knows  or  has 
reason  to  know"  language,  the  Committee  amendment  would  apply 
to  activities  occurring  before,  on,  or  after  the  date  of  enactment. 

Under  current  law,  individuals  excluded  from  the  Medicare  pro- 
gram must  be  excluded  from  the  Medicaid  program  as  well,  unless 
the  State  agency  requests,  and  the  Secretary  approves,  a  waiver  of 
this  requirement.  The  Committee  amendment  would  clarify  that 
States  may  exclude  individuals  from  their  Medicaid  programs  for 
longer  periods  than  the  Secretary  has  excluded  these  individuals 
from  Medicare  or  Medicaid. 

(g)  HMO  technical  amendments. — Under  current  law.  States  may, 
with  respect  to  Medicaid  beneficiaries  enrolled  in  certain  specified 
HMOs,  restrict  the  right  of  those  enrollees  to  disenroll  without 
cause  for  periods  of  up  to  6  months.  The  combined  Medicaid  and 
Medicare  enrollment  of  HMOs  qualifying  for  this  6-month  "lock- 
in"  may  not  exceed  75  percent  of  their  total  enrollment.  The  Com- 
mittee amendment  would  include  Comprehensive  Health  Services 
of  Detroit,  which  the  Committee  is  informed  is  making  continual 
efforts  to  meet  the  75  percent  requirement,  in  the  group  of  HMOs 
qualifying  for  this  6-month  "lock-in." 

Under  current  law.  States  may  guarantee  the  Medicaid  eligibility 
of  enrollees  in  certain  specified  HMOs  for  up  to  6  months.  The 
Committee  amendment  would  include  Comprehensive  Health  Serv- 
ices of  Detroit  and  the  Health  Insurance  Plan  of  Greater  New  York 
in  the  group  of  HMOs  whose  Medicaid  enrollees  could,  at  State 
option,  be  guaranteed  eligibility  for  up  to  6  months. 

(h)  Incorporation  of  certain  provisions  relating  to  Indian  Health 
Service  facilities. — Under  current  law,  a  facility  of  the  Indian 
Health  ISeryice  (IHS),  whether  operated  by  the  IHS  or  by  an  Indian 
tribe  or  tribal  organization,  may  receive  Medicaid  payments  for 
services  delivered  to  eligible  Indians  if  the  facility  meets  the  re- 
quirements generally  applicable  to  facilities  of  the  same  type.  Cur- 
rent law  identifies  hospitals,  skilled  nursing  facilities,  and  interme- 
diate care  facilities  as  t3rpes  of  IHS  facilities.  The  Committee 
amendment  would  clarify  that,  for  purposes  of  Medicaid  reimburse- 
ment, IHS  facilities  (whether  operated  by  the  IHS  or  by  a  tribe) 
also  include  any  tjrpe  of  facility  which  provides  services  of  a  type 
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otherwise  covered  under  the  State  plan,  including  health  centers, 
health  stations,  and  home  health  agencies.  These  facilities  would, 
of  course,  be  required  to  meet  all  generally-applicable  State  plan 
requirements  in  order  to  be  certified  for  Medicaid  payment. 

Under  current  law,  the  Federal  government  pays  100  percent  of 
the  costs  of  coverage  for  Medicaid-eligible  Indians  who  receive  serv- 
ices at  an  IHS  facility  (whether  operated  by  the  IHS  or  by  a  tribe). 
Section  402  of  the  Indian  Health  Care  Improvement  Act  authorizes 
the  Secretary  to  enter  into  agreements  with  State  Medicaid  agen- 
cies to  reimburse  the  State  for  its  share  of  Medicaid  expenditures 
made  on  behald  of  eligible  Indians  receiving  services  in  IHS  facili- 
ties. The  Committee  amendment  would  relate  this  authority  in  the 
Medicaid  statute.  The  Committee  intends  no  change  in  current 
policy  or  procedure. 

(i)  Frail  elderly  demonstration  project  waivers. — Section  9412(bX2) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1986  requires  the  Sec- 
retary to  provide  Medicare  and  Medicaid  waivers  to  up  to  10  com- 
munity-based, public  or  nonprofit  private  organizations  to  enable 
them  to  provide  health  services  to  frail  elderly  beneficiaries  on  a 
risk  basis.  The  purpose  of  this  requirement  is  to  detemine  whether 
the  successful  On  Lok  Community  Care  Organization  for  Depend- 
ent Adults  in  San  Francisco,  Cadifornia,  which  assumes  full  risk  for 
the  provision  of  comprehensive  health  services  to  the  frail  elderly 
at  risk  of  institutionalization,  can  be  replicated  in  other  areas.  To 
qualify  for  waivers,  organizations  must  be  awarded  a  grant  from 
the  Robert  Wood  Johnson  Foundation.  Waivers  granted  under  this 
requirement  must  be  substantially  the  same  as  the  terms  and  con- 
ditions of  the  waiver  under  which  On  Lok  is  operating. 

The  Committee  is  informed  that  additional  clarification  is  needed 
to  facilitate  the  replication  of  the  On  Lrok  approach  in  other  £u-eas. 
The  Committee  amendment  would  therefore  clarify  that  in  order  to 
qualify  for  a  waiver,  an  organization  need  not  necessarily  receive  a 
grant  from  the  Robert  Wood  Johnson  Foundation,  but  must  partici- 
pate in  an  organized  initiative  to  replicate  the  findings  of  the  On 
Lok  long-term  care  demonstration  project.  The  Committee  under- 
stands that  this  organized  initiative  is  directed  by  On  Lok  with  fi- 
nancial assistance  from  the  Robert  Wood  Johnson  Foundation  and 
other  sources.  The  Committee  amendment  would  further  clarify 
that  the  wsdvers  to  be  granted  by  the  Secretary  to  these  organiza- 
tions must  permit  each  organization  to  assume  progressively,  over 
the  initial  3-year  period  of  the  waiver,  the  full  financial  risk  of  pro- 
viding comprehensive  services  to  the  frail  elderly.  It  is  obviously  in- 
practicsd  to  require  an  organization  in  its  first  year  of  operation  to 
assume,  as  does  the  mature  On  Lok,  all  financial  risk  for  provding 
services  to  the  frail  elderly,  and  the  Committee  never  intended 
that  the  waivers  to  these  organizations  impose  such  a  requirement. 
The  Committee  amendment  would  be  effective  as  though  included 
m  section  9412(bX2)  of  OBRA  '86. 

(j)  Medically  needy  incurred  expenses, — Under  current  law.  States 
have  the  option  of  offering  coverage  to  the  "medically  needy,*'  indi- 
viduals who  meet  the  categorical  requirements  of  the  AFDC  of  SSI 
programs  but  whose  income  or  resources  are  too  high  to  qualify  for 
cash  assistance.  In  order  to  qualify  for  medically  needy  coverage, 
an  individual  must  "spend  down,''  or  incur  medical  expenses 
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(whether  in  the  form  of  insurance  premiums  or  otherwise)  which, 
when  applied  against  the  individual's  income,  reduce  that  income 
to  the  State-established  medically  needy  income  level  for  the  appli- 
cable accounting  period  (up  to  6  months).  The  Medicaid  program 
pays  covered  medical  expenses  incurred  by  the  individual  during 
the  remainder  of  the  accounting  period. 

In  States  that  offer  medically  needy  coverage  and  that  also  oper- 
ate wholly  State-funded  indigent  care  pro-ams,  individuals  such 
as  low-income  pregnant  women  may  be  eligible  for  both  programs. 
HCFA  has  taken  the  position  that  an  individual  may  not  "incur" 
medical  expenses  if  the  State  indigent  care  program  would  cover 
her  bills.  The  effect  of  this  interpretation  is  to  disqualify  individ- 
uals who  are  eligible  for  State-funded  indigent  care  programs  from 
Medicaid  medically  needed  coverage,  and  to  shift  the  entire  burden 
of  financing  the  health  care  for  these  individuals  to  the  States  with 
such  programs.  HCFA's  interpretation  is  incorrect. 

The  (Dommittee  amendment  would  clarify  that,  for  purposes  of 
establishing  eligibility  for  medically  needed  coverage,  an  individual 
can  incur  medical  expenses  regardless  of  whether  such  costs  are  re- 
imbursed under  smother  public  program  of  the  State  or  locality. 
For  example,  assume  that  a  woman  qualifies  for  a  State  maternity 
assistance  program  for  poor  and  near-poor  women.  In  order  to  qual- 
ify for  Medicaid,  she  must  "spend-down"  $1250.  Assume  that  the 
cost  of  her  caesarean  section  delivery  is  $2500.  She  submits  her 
hospital  bill,  along  with  a  Medicaid  application,  to  the  State  Medic- 
aid agency.  Under  the  CJommittee  amendment,  in  direct  contrast  to 
the  HCFA  interpretation,  she  has  met  her  "spend  down"  liability, 
and  the  Medicaid  program  pays  the  remainder,  or  $1250.  She  then 
resubmits  the  unpaid  portion  of  the  bill  to  the  State  agency  operat- 
ing the  maternity  assistance  program.  Since  the  woman  also  meets 
that  program's  eligibility  criteria,  it  pays  the  remaining  portion  of 
her  bill.  The  Committee  amendment  would  apply  to  medical  costs 
incurred  on  or  after  enactment. 

(k)  Qualifications  for  case  managers  for  individuals  with  develop- 
mental  disabilities  and  chronic  mental  illness. — Under  current  law. 
States  have  the  option  of  offering  case  management  services  to 
target  populations  on  less  than  a  Statewide  basis.  Case  manage- 
ment services  are  services  which  will  assist  Medicaid-eligible  indi- 
viduals in  gaining  access  to  needed  medical,  social,  educational, 
and  other  services.  The  State  may  not,  in  offering  these  services, 
restrict  the  beneficiary's  freedom  of  choice  of  provider.  Thus,  in  the 
absence  of  a  waiver  under  section  1915(b)  of  the  Social  Security 
Act,  a  State  may  not  direct  an  individual  to  enroll  with  a  particu- 
lar case  manager,  and  a  case  manager  may  not  restrict  the  benefi- 
ciary's choice  of  providers  of  hospital,  physician,  or  other  covered 
services. 

The  Committee  is  informed  that,  in  many  States,  a  particular 
agency,  whether  public  or  private  non-profit,  is  designated  under 
State  law  or  regulation  to  serve  as  the  exclusive  provider  of  case 
management  services  to  the  developmentally  disabled  or  chronical- 
ly mentally  ill  in  each  geographic  catchment  area  of  the  State. 
These  agencies  are  generally  responsible  for  coordinating  the  prep- 
aration and  implementation  of  individual  treatment  or  habilitation 
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plans  in  order  to  ensure  that  disabled  or  mentally  ill  individuals 
receive  the  various  services  they  require. 

The  Committee  amendment  would  clarify  that,  solely  with  re- 
spect to  Medicaid-eligible  individuals  with  developmental  disabil- 
ities or  chronic  mental  illness,  a  State  offering  case  management 
services  may  limit  the  case  managers  available  to  these  benefici- 
aries to  ensure  that  these  managers  are  capable  of  ensuring  that 
these  beneficiaries  receive  needed  services.  The  purpose  of  this 
amendment  is  to  enable  States  that  wish  to  cover  case  manage- 
ment services  for  these  populations  to  set  forth  qualifying  criteria 
for  case  managers  that  assure  their  ability  to  connect  the  benefici- 
aries with  needed  health  services.  The  CJommittee  amendment 
would  not  change  the  current  law  prohibitions  against  assigning 
beneficiaries  to  particular  case  managers  or  against  requiring  bene- 
ficiaries to  receive  services  from  providers  designated  by  the  case 
manager  they  have  chosen. 

(I)  Habilitation  services  effective  date. — Under  the  current  "2176" 
home  and  commimity-based  waiver,  States  may  receive  Federal 
Medicaid  matching  fimds  for  the  costs  of  habilitation  services  for 
eligible  individuals  discharged  from  nursing  homes  and  intermedi- 
ate care  facilities  for  the  mentally  retarded.  Habilitation  services 
include  prevocational,  educational,  and  supported  employrnent 
services  that  are  not  otherwise  available  to  the  individual  through 
a  local  educational  or  vocational  rehabilitation  agency. 

The  Committee  understands  that  HCFA  has  informed  States  that 
this  definition  of  habilitation  services,  added  by  section  9502(a)  of 
the  Consolidated  Omnibus  Budget  Reconciliation  Act  (COBRA)  of 
1985,  P.L.  99-272,  applies  only  to  beneficiaries  deinstitutionalized 
after  the  effective  date  of  that  legislation  (April  7,  1986).  The  Com- 
mittee is  informed  that  the  effect  of  this  interpretation  is  to  ex- 
clude from  coverage  for  habilitation  services  an  estimated  7200  in- 
dividuals formerly  institutionalized  clients  who  are  participating  in 
"2176"  waivers. 

HCFA  has  simply  misread  the  COBRA  provision,  which  express- 
ly makes  the  coverage  for  habilitation  services  effective  for  services 
fiimished  on  or  after  enactment  (April  7,  1986).  The  Committee 
amendment  therefore  clarifies  that  the  State  option  to  cover  habili- 
tation services  under  their  "2176"  waviers  after  April  7,  1986,  ap- 
plies without  regard  to  whether  the  beneficiaries  eligible  for  such 
services  were  receiving  institutional  services  before  their  participa- 
tion in  the  waiver  or  not.  Thus,  individuals  who  were  deinstitution- 
alized prior  to  April  7,  1986,  would  be  among  those  eligible  for  ha- 
bilitation services  on  or  after  that  date  under  a  home  and  commu- 
nity-based services  waiver.  The  Committee  amendment  would  be  ef- 
fective as  though  included  in  section  9502(a)  of  COBRA. 

(m)  Section  2176  waiver  for  institutionalized  developmentally  dis- 
abled.— Under  current  law,  the  Secretary  is  authorized  to  waive  cer- 
tain Medicaid  requirements  to  allow  States  to  provide  home  and 
community  based  services  to  Medicaid-eligible  individuals  who  are 
at  risk  of  hospital,  skilled  nursing  facility  (SNFX  intermediate  care 
facility  aCF),  or  ICF  services  for  the  mentally  retarded  GCF/MR). 
To  obtain  a  "2176"  waiver,  a  State  must  satisfy  the  Secretary  that 
budget  neutrality  will  be  maintained.  Specifically,  the  estimated  av- 
erage per  capita  Medicaid  expenditure  in  a  fiscal  year  for  individ- 
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uals  covered  by  the  waiver  must  not  exceed  the  estimated  average 
per  captia  Medicaid  expenditure  for  these  individuals  in  the  ab- 
sence of  a  waiver. 

This  budget  neutrality  formula  presents  a  particular  problem  for 
States  with  mentally  retarded  clients  who  are  inappropriately 
placed,  at  Medicaid  expense,  in  SNFs  or  ICFs.  Because  SNFs  and 
ICFs  typically  do  not  offer  habilitation  services,  their  Medicaid  pay- 
ment rates  are  low  relative  to  the  costs  of  community  programs 
that  provide  such  services.  Thus,  it  is  extremely  difficult  for  a  State 
to  demonstrate  that  the  average  per  capita  costs  of  providing  home- 
and  community-based  services  under  a  waiver  to  these  clients  will 
not  exceed  the  average  per  capita  costs  of  the  SNF  or  ICF  services 
they  are  currently — and  inappropriately-— receiving. 

In  section  4111  of  the  Committee  amendment.  States  would  be  re- 
quired to  find  alternate  placement  for  inappropriately  placed  SNF 
or  ICF  residents.  The  most  likely  alternative  for  developmentally 
disabled  clients  in  this  situation  is  a  large  ICF/MR,  which  offers 
habilitation  services.  The  Committee  believes  that  the  States 
should  also  have  the  option  of  placing  developmentally  disabled  cli- 
ents in  small,  community-based  ICF/MRs  and  other  community 
settings.  Accordingly,  the  Committee  amendment  would  provide 
that,  with  respect  to  a  "2176"  waiver  that  applies  only  to  individ- 
uals with  developmental  disabilities  who  are  inpatients  in  an  SNF 
or  ICF  and  who  need  the  level  of  services  provided  by  an  ICF/MR, 
a  State  may,  for  purposes  of  establishing  budget  neutrality,  deter- 
mine the  average  per  capita  expenditures  that  would  have  been 
made  for  these  individuals  on  the  basis  of  the  average  per  captia 
expenditures  for  ICF/MR  patients.  The  Committee  amendment  is 
effective  on  enactment. 

(n)  Renewal  of  freedom  of  choice  waiver, — Under  current  law. 
States  may  seek  waivers  of  the  beneficiary  freedom  of  choice  or 
provider  requirement  in  certain  limited  circumstances.  These  waiv- 
ers may  be  renewed  every  two  years,  upon  request  of  the  State. 
The  State's  renewal  request  is  deemed  granted  unless  the  Secre- 
tary denies  the  request  in  writing  within  90  days  of  the  date  of  sub- 
mission. 

The  Committee  amendment  would  provide  that  a  State's  renewal 
request  would  be  deemed  granted  unless  the  Secretary,  within  90 
days  after  its  submission,  either  denies  such  request  in  writing  or 
informs  the  State  Medicaid  agency  in  writing  of  any  additional  in- 
formation needed  to  make  a  final  determination.  After  the  Secre- 
tary receives  the  additional  information  requested,  the  State's  re- 
quest shall  be  deemed  granted  unless  the  Secretary,  within  90  days 
of  such  date,  denies  the  request. 

(o)  Repeal  of  coordinated  audit  requirement. — Under  current  law, 
States  are  required,  with  respect  to  any  entities  that  receive  Medic- 
aid payment  on  a  cost-related  basis  and  that  participate  in  Medi- 
care, to  coordinate  and  conduct  audits  jointly  with  the  Medicare 
program.  The  State  is  required  to  pay  its  share  of  the  costs  of  these 
common  audits.  Because  Medicare  no  longer  reimburses  hospitals 
on  a  reasonable  cost-related  basis,  HCFA  has  informed  the  Com- 
mittee that  this  requirement  is  no  longer  appropriate.  The  Commit- 
tee amendment  would  repeal  the  requirement. 
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(p)  Medicaid  quality  review. — Under  current  law,  States  must 
provide  for  a  annual,  independent,  external  review  of  the  quality  of 
services  furnished  by  an  HMO  or  other  prepaid  plan  with  which 
the  State  has  contracted  on  a  risk  basis.  In  conducting  this  HMO 
quality  review,  States  may  use  Peer  Review  Organizations  (PROs) 
or  private  accreditation  bodies.  The  Federal  government  pays  75 
percent  of  the  State  costs  for  this  quality  review  if  the  State  uses  a 
FRO,  and  50  percent  of  the  costs  if  the  State  uses  a  private  accredi- 
tation body. 

The  Committee  amendment  would  specify  that  States  could  re- 
ceive Federal  matching  pajinents.at  the  rate  of  75  percent  if  they 
used  either  PROs  or  certain  other  entities  to  conduct  HMO  quality 
review.  These  entities  would  have  to  meet  the  requirements  estab- 
lished by  the  Secretary  for  PROs  in  conducting  quality  reviews  of 
HMOs  under  Medicare,  but  they  would  not  have  to  contract  with 
the  Secretary  to  perform  Medicare  HMO  quality  review. 

(g)  Codification  of  technical  error  definition. — Under  current  law, 
States  are  subject  to  denial  of  Federal  Medicaid  matching  pay- 
ments for  all  erroneous  pa3anents  made  by  the  State  in  excess  of 
an  sdlowable  error  rate  of  3  percent  of  total  Medicaid  expenditures. 
Pa3rments  made  as  the  result  of  a  "technical  error"  are  excluded 
for  purposes  of  determining  erroneous  excess  payments.  Current 
regulations  define  "techical  errors'*  as  errors  in  eligibility  condi- 
tions that,  if  corrected,  would  not  result  in  a  difference  in  Medicaid 
expenditures,  including  assignment  of  Social  Security  numbers  and 
assignment  of  rights  to  third-party  benefits  as  a  condition  of  eligi- 
bilty  for  Medicaid. 

In  a  proposed  rule  issued  January  26,  1987,  HCFA  would  revise 
its  current  regulations  to  exclude  assignment  of  Social  Security 
nimibers  and  assignment  of  rights  to  third  party  benefits.  Under 
this  proposal,  even  if  an  individual  met  all  the  income  and  resource 
requirements  of  the  State's  Medicaid  plan,  if  that  individual's 
Social  Security  number  was  missing  from  his  eligibilitv  file,  or  was 
incorrect,  all  Medicaid  payments  for  services  on  his  behalf  would 
be  counted  as  an  erroneous  payment.  This  result,  in  the  Commit- 
tee's view,  would  serve  no  useful  purpose. 

The  Committee  amendment  would  codify  the  current  regulation 
by  defining  "technical  error"  as  an  error  in  eligibility  condition 
(such  as  assignment  of  Social  Security  numbers  and  assignment  of 
rights  to  third-party  benefits  as  a  condition  of  eligibility)  that,  if 
corrected,  would  not  result  in  a  difference  in  the  amount  of  Medic- 
aid paid. 

(r)  Freedom  of  choice. — Under  current  law.  States  may  seek  waiv- 
ers from  the  Secretary  of  the  Beneficiary  freedom-of-choice  of  pro- 
vider requirement  under  certain  limited  circumstances,  including 
the  implementation  of  a  primary  care  case  management  waiver. 
These  freedom-of-choice  waivers  may  not  restrict  the  choice  of 
beneficiaries  in  receiving  family  planning  services;  thus,  even  if  a 
physician  case  manager  delivers  family  planning  services,  a  benefi- 
ciary enrolled  with  that  case  manager  is  entitled  to  seek  family 
planning  services  from  another  participating  provider.  However, 
HCFA  has  taken  the  position  that  if  an  individual  enrolls  in  a 
HMO  participating  in  a  freedom-of-choice  waiver  (one  in  which  the 
choice  is  between  a  physician  case  manager  and  an  HMO),  the  indi- 
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vidual  has  exercised  her  choice  of  a  family  planning  provider  and 
may  not  go  outside  the  HMO  for  family  planning  services. 

The  Committee  is  concerned  that  there  be  no  restrictions  on 
access  by  Medicaid  beneficiaries  to  the  family  planning  providers  of 
their  choice,  whether  or  not  that  restriction  occurs  in  the  context 
of  a  freedom-of-choice  waiver.  The  Committee  amendment  would 
therefore  provide  that  a  beneficiary's  choice  of  a  qualified  family 
planning  provider  may  not  be  restricted  by  that  beneficiary's  en- 
rollment in  a  primary  care  case-msuiagement  system,  an  HMO,  or 
similar  entity.  If  a  beneficiary,  for  whatever  reason,  wants  to  use  a 
family  planning  provider  other  than  the  case  manager  or  HMO, 
the  beneficiary  is  entitled  to  have  payment  made  on  her  behalf  to 
that  other  provider  for  covered  services. 

(s)  Miscellaneous  technical  corrections. — The  Committee  amend- 
ment would  make  various  technical  corrections. 

Hearings 

The  Committee's  Subcommittee  on  Health  and  the  Environment 
held  one  day  of  hearings  on  Deficit  Reduction  Proposals  for  Medi- 
care Part  B  on  July  13,  1987.  Testimony  was  received  from  13  wit- 
nesses, representing  the  Department  of  Health  and  Human  Serv- 
ices and  12  other  organizations.  The  Subcommittee  also  held  a  one- 
day  hearing  on  April  20,  1987,  on  H.R.  1445,  a  bill  to  ensure  physi- 
cians hearing  and  judicial  review  rights  before  exclusion  from  the 
Medicare  program.  Testimony  was  received  from  12  witnesses,  rep- 
resenting 10  agencies  and  organizations.  In  addition,  on  April  24, 
1987,  the  Subcommittee  held  a  hearing  on  Medicaid  transition 
issues  in  welfare  reform.  Testimony  was  received  from  7  witnesses, 
including  a  representative  of  the  Committee  on  Ways  and  Means,  a 
former  welfare  recipient,  and  individuals  representing  Governors 
and  State  Medicaid  agencies.  Finally,  the  Subcommittee  held  a 
hearing  on  May  12,  1987,  on  the  Medicaid  Nursing  Home  Quality 
Care  Amendments  of  1987,  H.R.  2270,  the  legislation  on  which  the 
Medicaid  provisions  relating  to  improvement  for  nursing  home 
residents  is  based.  Testimony  was  received  from  20  witnesses,  in- 
cluding representatives  of  the  nursing  home  industry,  nursing 
home  residents  and  employees,  and  Federal  and  State  regulators. 

Committee  Consideration 

On  July  28,  1987,  the  Subcommittee  on  Health  and  the  Environ- 
ment met  in  closed  session  to  discuss  a  Committee  Print  of  pro- 
posed Medicare  and  Medicaid  reconciliation  provisions.  On  August 
6,  1987,  the  Committee  met  in  open  session  and  ordered  the  Com- 
mittee Print,  with  amendments,  transmitted  to  the  Budget  Com- 
mittee by  a  recorded  vote  of  22  to  4,  a  quorum  being  present. 
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Congressional  Budget  Office  Estimate 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  13,  1987. 

Hon.  John  D.  Dingell, 

Chairman,  Committee  on  Energy  and  Commerce, 
U.S.  House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  revised  cost  estimates  for  H.R.  3188,  entitled 
Medicare  and  Medicaid  Budget  Reconciliation  Amendments  of 
1987",  as  ordered  reported  by  the  House  Committee  on  Energy  and 
Commerce  on  August  6,  1987.  Ths  estimate  assumes  an  effective 
date  of  November  15,  1987  and  is  based  on  CBO's  August  baseline. 
Estimates  of  these  provisions  would  not  change  if  the  Reconcilia- 
tion baseline  were  used  as  the  base. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes. 
Sincerely, 

Edward  M.  Gramlich, 

Acting  Director. 

RSCAL  YEAR  RECONCILIATION  PACKAGE  '-ENERGY  AND  COMMERCE 

[Estimates  are  in  nriifions  of  doliars] 


Fiscal  Year- 


1988       1989  1990 


3-Yeaf 


SUBTITLE  A-MEDiCARE  PROVISIONS 
Part  1— Payment  refonns: 

4001  Reduction  of  payments  for  certain  procedures   -60  -105  -125  -  290 

4002  Payment  for  physician  anesthesia  services   -10  -10  -10  -30 

4003  Adjustment  in  Medicare  economic  index  for  1988   -40  -  60  -  70  -170 

Interaction  of  4001  and  4003   15  20  25  60 

4004  IncentNe  payments  for  primary  care  physicians  in  undeserved  rural  areas....  10  25  30  65 

4005  Payments  for  durable  medical  equipment  prosthetic  devices,  orthotics,  and 

prosthetics   0  -3  -5  -8 

4006  Fee  schedules  for  radiologic  service   0  -10  -25  -35 

4007  Fee  schedules  for  pathok^y  services   0  0  0  0 

4008  Prohibition  of  implenientation  of  prospective  payment  for  "RAP"  services   0  0  0  0 

4009  Technical  changes  in  application  of  maximum  allowable  actual  charge 

(MAAC)   0  (*)  («)  0 

4010  Elimination  of  1975  floor  for  prevailing  physician  charges   0  0  0  0 

4011  Updating  maximum  rate  of  payment  per  visit  for  ind^iendent  rural  health 

clinics   2  4  5  11 

4012  Payment  for  certified  registered  nurse  anesthetists   0  0  0  0 

4013  Direct  payment  for  services  of  registered  nurses  as  assistants  at  surgery   0  0  0  0 

4014  Adjustment  in  payment  for  physician  services   0  -160  -  425  -  585 

Part  2— Coverage  and  eligibility  changes: 

4021  Coverage  of  influenza  vaccine  and  its  administration  ^   43  54  57  154 

4022  Ctarificationof  coverage  of  drugs  used  in  immunosuppressive  therapy...   0  0  0  0 

4023  Coverage  of  social  worker  services  furnished  by  a  health  maintenance 

organization  to  Its  members   0  0  0  0 

4024  Permitting  continuation  of  Medicare  coverage  by  payment  by  individuals 

with  certain  physical  or  mental  impairments   1  5  11  17 

4025  Medicare  payment  for  therapeutic  shoes  for  individuals  with  severe 

diabetic  foot  disease   -20  -35  -40  -95 

Part  3— Home  health  care  quality  irnprovements: 

4031  Requirement  that  individual  be  confined  to  home   0  0  0  0 
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FISCAL  YEAR  RECONCILIATION  PACKAGE  i— ENERGY  AND  COMMERCE— Continued 

[Estimates  are  m  millions  of  dollars] 


Fiscal  Year- 


1988 


1989 


1990 


3-Year 
total 


4032  Appeals  procedures »  _   2  2 

4033  Conditions  of  participation  for  home  health  agencies   0  (*) 

4034  Standard  and  extended  survey »   0  1 

4035  Enforcement   0  0 

4036  Publication  of  directory  of  home  health  agencies »   3  3 

4037  Maintenance  of  toll-free  hotline  and  investigative  units '   (')  (*) 

4038  Study  of  adjustments  to  home  health  agency  cost  limits   0  0 

4039  Data  used  to  determine  home  health  agency  cost  limits   0  0 

4040  Home  health  prospective  payment  demonstration   0  0 

Part  4— Peer  review  organization: 

4051  Peer  review  on-site  quarterly  consultation  with  rural  hospitals   5  5 

4052  Peer  review  emphasis  on  educational  activities   0  0 

4053  Direct  discussion  of  payment  denials  with  peer  review  organizations   0  0 

4054  Study  of  effectiveness  of  sending  denial  notices  to  twneficiaries '   1  0 

4055  Pre-exclusion  hearings   0  0 

Part  5— Miscellaneous  provisions: 

4071  Providing  community  nursing  and  ambulatory  care  on  a  prepaid,  capitated 

basis  to  Medicare  beneficiaries   0  0 

4072  Revision  of  part  B  hearings   0  0 

4073  Requirements  for  publication  of  policies   0  0 

4074  Prohibiting  slow  down  in  payments  under  part  B   0  0 

4075  Treatment  of  empk^ees  of  the  Physician  Payment  Review  Commission  as 

Congressional  employees  for  certain  purposes   0  0 

4076  Treatment  of  podiatrists   0  0 

4077  Implementation  of  primary  payer  requirements  for  end-stage  renal  disease 

program   -2  -1 

4078  Limitation  of  minimum  utilization  rate  requirement  for  end-stage  renal 

disease  transplantations   0  0 

4079  Delay  in  effective  date  in  physician  incentive  rules  for  Health  Maintenance 

Organizations   0  0 

4080  Delay  in  effective  date  for  requiring  hospital  protocols  for  organ 

procurement   0  0 

4081  Study  of  end-stage  renal  disease  program »   1  1 

4082  Studjf  of  payment  for  chemotherapy  in  physicians'  offices  

4083  Delay  in  effective  date  for  establishing  physician  identifier  system   0  0 

4084  Clarification  of  penalties  for  improper  laboratory  billings   0  0 

4085  Certification  of  pediatric  heart  transplant  programs   0  0 

4086  Technical  amendments   0  0 

Total  subtitle  A— Medicare  provisions   -56  -271 

Amounts  subject  to  appropriation   7  7 


2 
5 
2 
0 
3 

0 
0 
0 

5 
0 
0 
0 
0 


6 
5 
3 
0 
9 
(») 
0 
0 
0 

15 
0 
0 
1 
0 


-563 
8 


-890 
22 


SUBTITLE  B-MEDICAID  PROVISIONS 
Part  1— Combatting  infant  mortality: 

4101  Medicaid  optional  coverage  for  additional  low-income  pregnant  women  and 

children   25       35       45  105 

4102  Allowing  accelerated  coverage  of  children  up  to  age  5   25       25       15  65 

4103  Coverage  of  children  up  to  age  8   0       30       50  80 

Interaction  of  4101,  4102  and  4103   0        5       10  15 

4104  Demonstration  projects  to  improve  access  to  need  physician  services  by 

pregnant  women  and  children   25       25        0  50 

4105  Miscellaneous  provisions  relating  to  services  for  pregnant  women  and 

children   0        0        0  0 

Total  for  Part  1    75      120      120  315 


Part  2— Addressing  the  needs  of  elderly  poor: 

Subtitle  A— Improvements  for  nursing  home  residents: 
4111  Requirements  for  Nursing  Facilities: 

Twenty-four-hour  nursing  RN  at  least  one  shift  0        0       45  45 
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[Estimates  are  in  miions  of  dolars] 

FecHYeif- 
1988       1989  1990 


Nurse  sid  training  „  — 

A 

u 

bd 

65 

130 

A 
0 

1 

i 

4 

IncrsasBd  administrative,  recordkeeping  and  personnel  costs  

A 
U 

>in 
lU 

15 

Z5 

Other  requirements  on  institutions  

0 

10 

15 

25 

A 
Q 

A 

D 

A 

0 

A 
0 

4113  Survey  and  certification  process: 

New  requirements  

0 

3 

25 

28 

A 

A 

0 

15 

15 

4114  Enforcement  process  ^  

0 

0 

0 

0 

35 

7A 

70 

7A 

70 

175 

4116  tttective  dates  ~  

n 
0 

A 

0 

A 

A 
0 

A 
U 

A 

0 

A 
0 

A 
0 

Subtitle  B — Other  provisions: 

4121  Medically  needy  income  levels  for  2-memt)er  elderty  couples  In 

A 

Q 

A 

0 

A 
0 

A 
0 

A 

0 

A 

0 

A 

0  .. 



4123  Protection  of  income  and  resources  of  community  spouse  (Jan.  1, 

1988  etrective  date): 

135 

185 

190 

CIA 

510 

512,000  asset  floor  

on 

lie 
115 

ion 
loO 

3Z5 

40 

ec 
65 

75 

ion 
180 

Transfer  of  assets  2  yr  provisions  „  

—95 

—  135 

1  <e 

—  145 

07C 

—375 

3 — Addressing  the  needs  of  working  welfare  recipients: 

4131  Medicaid  eligibility 

and 

4132  Medicaid  extension  due  to  collection  of  chikj  or  spousal  support   

20 

120 

250 

390 

4— Inflation  adjustment  for  territories  and  miscellaneous  provisions: 

4141  Increasing  the  maximum  annual  medicaid  payments  ttiat  may  be  nfiade  to 

the  commonwealths  and  territories  

15 

20 

30 

65 

4142  Clarification  of  coverage  of  clinic  services  furnished  to  homeless  outside 

facility  

15 

30 

35 

80 

4143  Physicians'  services  furnished  by  dentists  ^  

0 

0 

0 

0 

4144  Adjustment  in  medicaid  payment  for  inpatient  hospital  services  furnished 

by  disproportionate  share  hospitals  

15 

60 

60 

135 

4145  Treatment  of  Garden  State  Health  Plan  

0 

0 

0 

0 

4146  Further  clarification  of  flexibility  for  state  Medicaid  payment  systems  for 

inpatient  services  „  

0 

0 

0 

0 

4147  Miscellaneous  technical  amendments: 

a.  Section  2176  technkals    -  

0 

0 

0 

0 

b.  Katie  Beckett  technical  „  

1 

2 

2 

5 

c.  Codifiction  of  Voluntary  contribution  rules   

0 

0 

0 

0 

d.  Organ  transplant  technical....-  «  

0 

0 

0 

0 

e.  Emergency  care  technical  

0 

0 

0 

0 

f.  Civil  money  penalty  clarification  

0 

0 

0 

0 

g.  HMO  technical  amendments  

0 

0 

0 

0 

h.  Indian  health  service  

0 

0 

0 

0 

i.  Frail  elderty  demonstration  project  waivers  -  

0 

0 

0 

0 

k.  Medically  needy  incurred  expenses  

0 

0 

0 

0 

0 

0 

0 

0 

m.  2176  Effective  Date  

0 

0 

0 

0 

n.  2176  for  Institutionalized  DD's  »  

0 

0 

0 

0 

0.  Freedom  of  Choice  Waivers  -  

0 

0 

0 

0 

p.  Repeal  of  Coordinated  audit  requirement  

0 

0 

0 

0 

q.  Medicaid  quality  review  ~  

0 

0 

0 

0 

r.  Codificatkw  of  technical  error  definition  

0 

0 

0 

0 

s.  Freedom  of  choice  ~  -  

(«) 

(») 

(») 

(*) 

0 

0 

0 

0 

336 

741 

1,000 

2.077 
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[Estinutes  are  in  tnWions  of  dollars] 


Fiscal  Year  

3-Year 
total 

1988  1989 

1990 

Bill  total: 

Amounts  subject  to  appropriations  

  280  470 

  7  7 

  269  577 

437 
8 

758 

1.187 
22 
1.605 

>  Many  provtskms  in  this  package  require  administrative  lead  time  between  date  ot  enactment  and  date  of  nnplementation.  Delays  beyond 
November  15,  1987  will  cause  these  estimates  to  change. 

« Less  than  $500,000. 

>  Amounts  subject  to  appropriation. 

Note.— Estimates  assume  a  November  15,  1987,  effectrae  date  and  August  baseTme. 


Changes  in  Existing  Law  Made  by  the  Bill,  As  Reported 

In  compliance  with  clase  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted  is 
enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman): 

Social  Security  Act 
******* 

TITLE  II— FEDERAL  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  BENEFITS 

*  *  *  *  *  *  * 

ENTITLEMENT  TO  HOSPITAL  INSURANCE  BENEFITS 

Sec.  226.  (a)  *  *  * 

*♦*♦**♦ 

(f)  For  purposes  of  subsection  (b)  (and  for  purposes  of  section 
1837(gXl)  of  this  Act  and  section  7(dX2Xii)  of  the  Railroad  Retire- 
ment Act  of  1974),  the  24  months  for  which  an  individual  has  to 
have  been  entitled  to  specified  monthly  benefits  on  the  basis  of  dis- 
ability in  order  to  become  entitled  to  hospital  insurance  benefits  on 
such  basis  effective  with  any  particular  month  (or  to  be  deemed  to 
have,  enrolled  in  the  supplementary  medical  insurance  program,  on 
the  basis  of  such  entitlement,  by  reason  of  section  1837(f)),  where 
such  individual  had  been  entitled  to  specified  monthly  benefits  of 
the  same  type  during  a  previous  period  which  terminated — 

(1)  more  than  60  months  before  the  month  in  which  his  cur- 
rent disability  began  in  any  case  where  such  monthly  benefits 
were  of  the  t3rpe  specified  in  clause  (AXi)  or  (B)  of  subsection 
(bX2),  or 

(2)  more  than  84  months  before  the  month  in  which  his  cur- 
rent disabiity  began  in  any  case  where  such  monthly  benefits 
were  of  the  type  specified  in  clause  (AXii)  or  (AXiii)  of  such  sub- 
section. 
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shall  not  include  any  month  which  occurred  during  such  previous 
period,  unless  the  physical  or  mental  impairment  which  is  the  basis 
for  disability  is  the  same  as  (or  directly  related  to)  the  physical  or 
mental  impairment  which  served  as  the  basis  for  disability  in  such 
previous  period. 

***««*« 

TITLE  V— MATERNAL  AND  CHILD  HEALTH 
SERVICES  BLOCK  GRANT 

AUTHORIZATION  OF  APPROPRIATIONS 

Sec.  501.  (a)  ♦  *  ♦ 

(b)  For  purposes  of  this  title: 

(1)  *  *  * 

(2)  The  term  "low  income'*  means,  with  respect  to  an  individ- 
ual or  family,  such  an  individual  or  family  with  an  income  de- 
termined to  be  below  the  [onfarm]  income  official  poverty 
line  defined  by  the  Office  of  Management  and  Budget  and  re- 
vised annually  in  accordance  with  section  673(2)  of  the  Omni- 
bus Budget  Reconciliation  Act  of  1981. 

«*«*•** 


TITLE  XI— GENERAL  PROVISIONS  AND  PEER 

REVIEW 

Part  A— General  Provisions 
*«*«•** 

LIMITATION  ON  PAYMENTS  TO  PUERTO  RICO,  THE  VIRGIN  ISLANDS,  AND 

GUAM 

Sec.  1108  (a)  *  ♦  * 

«**•*«* 

[(c)  The  total  amoung  certified  by  the  Secretary  under  title  XIX 
with  respect  to  a  fiscal  year  for  pajanent  to — 

:(1)  Puerto  Rico  shall  not  exceed  $63,400,000; 

:(2)  the  Virgin  Islands  shall  not  exceed  $2,100,000; 

:(3)  Guam  shall  not  exceed  $2,000,000; 

1(4)  the  Northern  Mariana  Islands  shall  not  exceed  $550,000; 
and 

[(5)  American  Samoa  shall  not  exceed  $1,150,000.] 
(c)  The  total  amount  certified  by  the  Secretary  under  title  XIX 
with  respect  to  a  fiscal  year  for  payment  to— 

(1)  Puerto  Rico  shall  not  exceed  (A)  $79,000,000  for  fiscal  year 
1988,  (B)  $83, 700, 000  for  fiscal  year  1989,  and  (C)  $88, 600, 000  for 
fiscal  year  1990  (and  each  succeeding  fiscal  year); 

(2)  the  Virgin  Islands  shall  not  exceed  (A)  $2,600,000  for 
fiscal  year  1988,  (B)  $2,750,000  for  fiscal  year  1989,  and  (C) 
$2,920,000  for  fiscal  year  1990  (and  each  succeeding  fiscal  year); 
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(3)  Guam  shall  not  exceed  (A)  $2,500,000  for  fiscal  year  1988, 
(B)  $2,650,000  for  fiscal  year  1989,  and  (C)  $2,800,000  for  fiscal 
year  1990  (and  each  succeeding  fiscal  year); 

(i)  the  Northern  Mariana  Islands  shall  not  exceed  (A) 
$750,000  for  fiscal  year  1988,  (B)  $790,000  for  fiscal  year  1989, 
and  (C)  $840,000  for  fiscal  year  1990  (and  each  succeeding  fiscal 
year);  and 

(5)  American  Samoa  shall  not  exceed  (A)  $1,450,000 for  fiscal 
year  1988,  (B)  $1,540,000  for  fiscal  year  1989,  and  (C)  $1,630,000 
for  fiscal  year  1990  (and  each  succeeding  fiscal  year). 

******* 

EXCLUSION  OF  CERTAIN  INDIVIDUALS  AND  ENTITIES  FROM 
PARTICIPATION  IN  MEDICARE  AND  STATE  HEALTH  CARE  PROGRAMS 

Sec.  1128.  (a)  ♦  ♦  • 

*  «  *  «  *  «  • 

(d)  Notice  to  State  Agencies  an  Exclusion  Under  State 
Health  Care  Programs.— (1)  *  *  * 

«•«•*** 

(3XA)  Except  as  provided  in  subparagraph  (B),  the  period  of  the 
exclusion  under  a  State  health  care  program  under  paragraph  (2) 
shall  be  the  same  as  any  period  of  exclusion  under  a  program 
under  title  XVEI. 

(BXi)  The  Secretary  may  waive  an  individual's  or  entity's  exclu- 
sion under  a  State  health  care  program  under  paragraph  (2)  if  the 
Secretary  receives  and  approves  a  request  for  the  waiver  with  re- 
spect to  the  individual  or  entity  from  the  State  agency  administer- 
ing or  supervising  the  administration  of  the  program. 

(ii)A  State  health  care  program  may  provide  for  a  period  of  exclu- 
sion which  is  longer  than  the  period  of  exclusion  under  a  program 
under  title  XVIIL 

•  *««*** 

CIVIL  MONETARY  PENALTIES 

Sec.  1128A.  (a)  Any  person  (including  an  organization,  agency,  or 
other  entity)  that — 

(1)  presents  or  causes  to  be  presented  to  an  officer,  employee, 
or  agent  of  the  United  States,  or  of  any  department  or  agency 
thereof,  or  of  any  State  agency  (as  defined  in  subsection  (iXD), 
a  claim  (as  defined  in  subsection  (iX2))  that  the  Secretary  deter- 
mines— 

(A)  is  for  a  medical  or  other  item  or  service  that  the  person 
knows  [or  has  reason  to  know3  or  should  know  was  not  pro- 
vided as  claimed, 

(B)  fis  for  a  medical  or  other  item  or  service  and  the  person 
knows  [or  has  reason  to  knowj  or  should  know  the  claim  is 
false  or  fraudulent, 

(C)  is  presented  for  a  physician's  service  (or  an  item  or  serv- 
ice incideiit  to  a  physician's  service)  by  a  person  who  knows 
[or  has  reason  to  know  J  or  should  know  that  the  individual 
who  furnished  (or  supervised  the  furnishing  of)  the  service — 
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(i)  was  not  licensed  as  a  physician, 
(ii)  was  licensed  as  a  physician,  but  such  license  had  been  ob- 
tained through  a  misrepresentation  of  material  fact  (including 
cheating  on  an  examination  required  for  licensing),  or 

(iii)  represented  to  the  patient  at  the  time  the  service 
was  furnished  that  the  physician  was  certified  in  a  medi- 
cal specialty  by  a  medical  specialty  board  when  the  indi- 
vidual was  not  so  certified,  or 
(D)  is  for  a  medical  or  other  item  or  service  furnished  during 
a  period  in  which  the  person  was  excluded  under  the  program 
under  which  the  claim  was  made  pursuant  to  a  determination 
by  the  Secretary  under  this  section  or  imder  section  1128,  1156, 
1160(b)  (as  in  effect  on  September  2,  1982),  1862(d)  (as  in  effect 
on  the  date  of  the  enactment  of  the  Medicare  and  Medicaid  Pa- 
tient and  Program  Protection  Act  of  1987),  or  1866(b);  or 

CRIMINAL  PENALTIES  FOR  ACTS  INVOLVING  MEDICARE  OR  STATE 
HEALTH  CARE  PROGRAMS 

Sec.  (a)  ♦  ♦  • 

(c)  Whoever  knowingly  and  willfully  makes  or  causes  to  be  made, 
or  induces  or  seeks  to  induce  the  making  of,  any  false  statement  or 
representation  of  a  material  fact  with  respect  to  the  conditions  or 
operation  of  any  institution  or  facility  in  order  that  such  institu- 
tion or  facility  may  qualify  (either  upon  initial  certification  or  upon 
recertification  as  a  hospital,  skilled  nursing  facility,  [intermediate 
care  facility]  health  agency,  or  other  entity  for  which  certification 
is  required  under  title  XVHI  or  a  State  health  care  program  shall 
be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be  fined  not 
more  than  $25,000  or  imprisoned  for  not  more  than  five  years,  or 
both. 

(d)  Whoever  knowingly  and  willfully — 

(1)  charges,  for  any  service  provided  to  a  patient  imder  a 
State  plan  approved  under  title  XIX,  money  or  other  consider- 
ation at  a  rate  in  excess  of  the  rates  established  by  the  State, 
or 

(2)  charges,  solicits,  accepts,  or  receives,  in  addition  to  any 
amount  otherwise  required  to  be  paid  under  a  State  plan  ap- 
proved under  title  XIX,  any  gift,  money,  donation,  or  other 
consideration  (other  than  a  charitable,  religious,  or  philan- 
thropic contribution  from  an  organization  or  from  a  person  un- 
related to  the  patient) — 

(A)  as  a  precondition  of  admitting  a  patient  to  a  hospital, 
[skilled  nursing  facility,  or  intermediate  care  facility] 
nursing  facility,  or  intermediate  care  facility  for  the  men- 
tally retarded,  or 

(B)  as  a  requirement  for  the  patient's  continued  stay  in 
such  a  facility, 

when  the  cost  of  the  services  provided  therein  to  the  patient  is  paid 
for  (in  whole  or  in  part)  under  the  State  plan. 


548 


shall  be  guilty  of  a  felony  and  upon  conviction  thereof  shall  be 
fined  not  more  than  $25,000  or  imprisoned  for  not  more  than  five 
years,  or  both. 

COORDINATED  AUDITS 

[Sec.  1129.  (a)  If  an  entity  provides  services  reimbursable  on  a 
cost-related  basis  under  title  XIX,  as  well  as  services  reimbursable 
on  such  a  basis  under  title  XVIII,  the  Secretary  shall  require,  as  a 
condition  for  pa5rment  to  any  State  under  title  XIX  with  respect  to 
administrative  costs  incurred  in  the  performance  of  audits  of  the 
books,  accounts,  and  records  of  that  entity,  that  these  audits  be  co- 
ordinated through  common  audit  procedures  with  audits  performed 
with  respect  to  the  entity  for  purposes  of  title  XVIII.  The  Secretary 
shall  specify  by  regulation  such  methods  as  he  finds  feasible  and 
equitable  for  the  apportionment  of  the  cost  of  coordinated  audits 
between  the  program  established  under  title  XIX  and  the  program 
established  under  title  XVIII.  Where  the  Secrtary  finds  that  a 
State  has  declined  to  participate  in  such  a  common  audit  with  re- 
spect to  title  XIX,  he  shall  reduce  the  pajonents  otherwise  due  such 
State  under  such  title  by  an  amount  which  he  estimates  to  be  in 
excess  of  the  amount  that  would  have  been  apportioned  to  the 
State  under  the  title  (for  the  expenses  of  the  State  incurred  in  the 
common  audit)  if  it  had  participated  in  the  common  audit. 

[GjXD  In  the  case  of  entities  which  have  audits  coordinated 
under  subsection  (a),  the  Secretary  shall  establish  one  or  more 
projects  to  demonstrate  the  feasibility  of  creating  a  single  coordi- 
nated appeal  hearing  to  adjudicate  those  administrative  cost  items 
which  are  determined  under  such  a  coordinated  audit  and  which 
such  entities  dispute  and  appeal. 

[(2)  In  the  case  of  a  demonstration  project  under  this  subjection, 
the  Secretary  may  waive  such  requirements  of  title  XVIII  or  XIX 
as  would  prevent  carrying  out  the  project  or  would  require  duplica- 
tive activity  or  otherwise  create  unnecessary  administrative  bur- 
dens in  carrying  out  the  project. 

[(3)  The  Secretary  shall  report  to  Congress  not  later  than  De- 
cember 31,  1982,  with  respect  to  demonstration  projects  conducted 
under  this  subsection,  including  the  reaction  of  the  entities  in- 
volved and  estimates  of  any  savings  effected  through  reduction  of 
duplication  of  appeal  hearings,  and  shall  include  in  such  report  rec- 
ommendations for  such  legislation  as  the  Secretary  deems  appro- 
priate to  insure  the  maximum  feasible  coordination  of  such  appeal 
hearings. 

[(4)  The  Secretary  shall  also  provide  for  the  review  of  the  feasi- 
bility of  establishing  a  single  coordinated  process  for  the  collection 
of  overpajrments  established  in  a  coordinated  audit  under  subsec- 
tion (a).  The  Secretary  shall  report  to  Congress  not  later  than  De- 
cember 31,  1981,  on  such  review  and  on  such  recommendations  for 
changes  in  legislation  as  the  Secretary  deems  appropriate.  J 
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INCOME  AND  EUGIBIUTY  VERIFICATION  SYSTEM 

Sec.  1137.  (a)  *  *  • 

**«**«« 

(P  Subsections  (aXV  and  (d)  shall  not  apply  with  respect  to  aliens 
seeking  medical  assistance  for  the  treatment  of  an  emergency  medi- 
cal condition  under  section  1903(vX2). 

HOSPITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT  AND  STANDARDS  FOR 
ORGAN  PROCUREMENT  AGENCIES 

Sec.  1138.  (aXD  The  Secretary  shall  provide  that  a  hospital  meet- 
ing the  requirements  of  title  XVUI  or  XIX  may  participate  in  the 
program  established  under  such  title  only  if— 

(A)  *  •  * 

(B)  [In]  in  the  case  of  a  hospital  in  which  organ  transplants 
are  performed,  the  hospital  is  a  member  of,  and  abides  by  the 
rules  and  requirements  of,  the  Organ  Procurement  and  Trans- 
planation  Newwork  established  pursuant  to  section  372  of  the 
Public  Health  Service  Act  ^  ^  (in  this  section  referred  to  as  the 
''Network"). 

***«•*« 

Part  B— Peer  Review  of  the  Utiuzation  A>rD  Quality  of 
Health  Care  Services 

contracts  with  utilization  and  quality  control  peer  review 

organizations 

Sec.  1153.  (a)  *  •  • 

*«««««• 

(c)  Each  contract  with  an  organization  under  this  section  shall 
provide  that— 
(1)'    *  * 

«*«*«*• 

(8)  reimbursement  shall  be  made  to  the  organization  on  a 
monthly  basis,  with  payments  for  amy  month  being  made  not 
later  than  15  days  after  the  close  of  such  month. 
In  evaluating  the  performance  of  utilization  and  quality  control 
peer  review  organizations  under  contracts  under  this  part,  the  Se- 
cetary  shall  place  emphasis  on  the  performance  of  such  organiza- 
tions in  educating  provides  and  practitioners  (particularly  those  in 
rural  areas)  concerning  the  review  process  and  criteria  being  ap- 
plied by  the  organization. 

FUNCTIONS  OF  PEER  REVIEW  ORGANIZATIONS 

Sec.  1154.  (a)  Any  utilization  and  quality  control  peer  review  or- 
ganization entering  into  a  contract  with  the  Secretary  under  this 
part  must  perform  the  following  functions: 
(1)  •  •  • 
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(2)  The  organization  shall  determine,  on  the  basis  of  the 
review  carried  out  under  subparagraphs  (A),  (B),  and  (C)  of 
paragraph  (1),  whether  payment  shall  be  made  for  services 
under  title  XVIII.  The  organization's  determination  that  pay- 
ment should  not  he  made  shall  not  become  final  until  SO  days 
after  the  date  the  organization  has  provided  the  physician  or 
provider  involved  with  reasonable  notice  of  the  proposed  deter- 
mination (including  a  specification  of  the  criteria  under  which 
the  determination  is  proposed  to  be  made).  The  organization 
shall  provide  the  physician  or  provider  involved  with  a  reasona- 
ble and  convenient  opportunity  during  such  30-day  period  to 
discuss  the  proposed  determination.  Such  determination  shall 
constitute  the  conclusive  determination  on  those  issues  for  pur- 
poses of  payment  under  title  XVIII,  except  that  pa3maent  may 
be  made  if— 

(A)  such  payment  is  allowed  by  reason  of  section  1879; 

(B)  in  the  case  of  inpatient  hospital  services  or  extended 
care  services,  the  peer  review  organization  determines  that 
additional  time  is  required  in  order  to  arrange  for  postdis- 
charge  care,  but  pa3rment  may  be  continueid  under  this 
subparagraph  for  not  more  than  two  days,  but  only  in  the 
case  where  the  provider  of  such  services  did  not  know  and 
could  not  reasonably  have  been  expected  to  know  (as  deter- 
mined under  section  1879)  that  pajmaent  would  not  other- 
wise be  made  for  such  services  under  title  XVIII  prior  to 
notification  by  the  organization  imder  paragrah  (3); 

(C)  such  determination  is  changed  as  the  result  of  any 
hearing  or  review  of  the  determination  under  section  1155; 
or 

(D)  such  payment  is  authorized  under  section 
1861(vXlXG). 

Determinations  that  pa3mient  should  not  be  made  by  reason 
of  subparagraph  (B)  of  paragraph  (1)  shall  be  made  only  on  the 
basis  of  criteria  which  are  consistent  with  guidelines  estab- 
lished by  the  Secretary. 

(15)  With  respect  to  each  hospital  which  is  located  in  a  rural 
area  and  the  services  of  which  are  reviewed  by  the  organization, 
the  organization  shall  provide  for  a  physician  (or  physicians), 
who  is  responsible  for  review  of  cases  on  behalf  of  the  organiza- 
tion for  services  in  the  hospital,  to  visit  the  hospital,  not  less 
often  than  quarterly,  and  meet  with  the  medical  and  adminis- 
trative staff  of  the  hospital  respecting  the  organization review 
of  the  hospital's  services  for  which  payment  may  be  made  under 
title  XVIII. 

OBLIGATIONS  OF  HEALTH  CARE  PRACTITIONERS  AND  PROVIDERS  OF 
HEALTH  CARE  SERVICES;  SANCTIONS  AND  PENALTIES;  HEARINGS  AND 
REVIEW 

Sec.  1156.  (a)  •  •  • 
(bXl)  ♦  ♦  ♦ 
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(5)  Before  the  Secretary  may  effect  an  exclusion  under  paragraph 
(2)y  the  provider  or  practitioner  adversely  affected  by  the  determina- 
tion is  entitled  to  a  hearing  before  an  administrative  law  judge  (de- 
scribed in  section  205(b))  respecting  whether  the  provider  or  practi- 
tioner should  be  able  to  continue  furnishing  services  to  individuals 
entitled  to  benefits  under  this  Act,  pending  completion  of  the  ad- 
ministrative review  procedure  under  paragraph  (4)  If  the  judge  does 
not  determine,  by  a  preponderance  of  the  evCdence,  that  the  provider 
or  practitioner  will  pose  a  serious  risk  to  such  individuals  if  permit- 
tea  to  continue  furnishing  such  services,  the  Secretary  shall  not 
effect  the  exclusion  under  paragraph  (2)  until  the  provider  or  practi- 
tioner has  been  provided  reasonable  notice  and  opportunity  for  an 
administrative  hearing  thereon  under  paragraph  (4X 

TITLE  XVIII— HEALTH  INSURANCE  FOR  THE 
AGED  AND  DISABLED 

Part  A— Hospital  Insurance  Benefits  for  the  Aged  and 

Disabled 

conditions  of  and  umttations  on  payment  for  services 
Requirement  of  Requests  and  Certifications 

Sec.  1814.  (a)  Except  as  provided  in  subsections  (d)  and  (g)  and  in 
section  1876,  payment  for  services  furnished  an  individual  may  be 
made  only  to  providers  of  services  which  are  eligible  therefor  under 
section  1866  and  only  if— 

(1)  written  request,  signed  by  such  individual,  except  in  cases 
in  which  the  Secretaiy  nnds  it  impracticable  for  the  individual 
to  do  so,  is  filed  for  such  payment  in  such  form,  in  such 
manner,  and  by  such  person  or  persons  as  the  Secretary  may 
by  regulation  prescribe,  no  later  than  the  close  of  the  period  of 
3  calendar  years  following  the  year  in  which  such  services  are 
furnished  (deeming  any  services  furnished  in  the  last  3  calen- 
dar months  of  £uiy  calendar  year  to  have  been  furnished  in  the 
succeeding  csdendar  year)  except  that  where  the  Secretary 
deems  that  efficient  administration  so  requires,  such  period 
may  be  reduced  to  not  less  than  1.  calendar  year; 

**««•«« 

To  the  extent  provided  by  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraph  (2)  shall  be  deemed  satisfied 
where,  at  a  later  date,  a  physician  makes  certification  of  the  kind 
provided  in  subparagraph  (A),  (B),  (C),  or  (D)  of  paragraph  (2) 
(whichever  would  have  applied),  but  only  where  such  certification 
is  accompanied  by  such  medical  and  other  evidence  as  may  be  re- 
quired by  such  regulations.  With  respect  to  the  physician  certifica- 
tion required  by  paragraph  (2)  for  home  health  services  furnished 
to  any  individual  by  a  home  health  agency  (other  than  an  agency 
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which  is  a  governmental  entity)  and  with  respect  to  the  establish- 
ment and  review  of  a  plan  for  such  services,  the  Secretary  shall 
prescribe  regulations  which  shall  become  effective  no  later  than 
July  1,  1981,  and  which  prohibit  a  physician  who  has  a  significant 
ownership  interest  in,  or  a  significant  financial  or  contractusd  rela- 
tionship with,  such  home  health  agency  from  performing  such  cer- 
tification and  from  establishing  or  reviewing  such  plan,  except  that 
such  prohibition  shall  not  apply  with  respect  to  a  home  health 
agency  which  is  a  sole  community  home  health  agency  (as  deter- 
mined by  the  Secretary).  For  purposes  of  the  preceding  sentence, 
service  by  a  physician  as  an  uncompensated  officer  or  director  of  a 
home  health  agency  shall  not  constitute  having  a  significant  own- 
ership interest  in,  or  a  significant  financial  or  contractual  relation- 
ship with,  such  agency.  For  purposes  of  paragraph  (2X0),  an  indi- 
vidual shall  he  considered  to  be  "confined  to  his  home*'  if  the  indi- 
vidual has  a  condition,  due  to  an  illness  or  injury,  that  restricts  the 
ability  of  the  individual  to  leave  his  or  her  home  except  with  the 
assistance  of  another  individual  or  the  aid  of  a  supportive  device 
(such  as  crutches,  a  cane,  a  wheelchair,  or  a  walker),  or  if  the  indi- 
vidual has  a  condition  such  that  leaving  his  or  her  home  is  medi- 
cally contraindicated.  While  an  individual  does  not  have  to  be  bed- 
ridden to  be  considered  "confined  to  his  home*',  the  condition  of  the 
individual  should  be  such  that  there  exists  a  normal  inability  to 
leave  home,  that  leaving  home  requires  a  considerable  and  taxing 
effort  by  the  individual,  and  that  absences  of  the  individual  from 
home  are  infrequent  or  of  relatively  short  duration. 

Elimination  of  Lesser-of-Cost-or-Charges  Provision 

(jXl)  •  *  • 

(2)  The  lesser-of-cost-or-charges  provisions  referred  to  in  para- 
graph (1)  are  as  follows: 

(A)  Clause  (B)  of  paragraph  (1)  and  paragraph  (2)  of  subsec- 
tion (b). 

1(B)  Subsection  (kXl)(B).] 

(B)  Section  18S4(aXl)(B), 

«•«*••• 

Payments  to  Home  Health  Agencies  for  Durable  Medical 
Equipment 

Oc)  The  amount  paid  to  any  home  health  agency  with  respect  to 
durable  medical  equipment  for  which  payment  may  be  made  under 
this  part  shall  be[ — 

[(1)  the  lesser  of— 

[(A)  the  reasonable  cost  of  such  equipment,  as  deter- 
mined under  section  1861(v),  or 

[(B)  the  customary  changes  with  respect  to  such  equip- 
ment, less  the  simount  the  home  health  agency  may 
change  as  described  in  section  1866(aX2XAXii),  but  in  no 
case  may  the  payment  for  such  equipment  exceed  80  per- 
cent of  such  reasonable  cost,  or 
[(2)  if  such  equipment  is  furnished  by  a  public  home  health 
agency,  or  by  another  home  health  agency  which  demonstrates 
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to  the  satisfaction  of  the  Secretary  that  a  significant  portion  of 
its  patients  are  low-income  (and  requests  that  payment  be 
made  under  this  paragraph),  free  of  charge  or  at  nominal 
charge  to  the  public,  80  percent  of  the  amount  which  the  Sec- 
retary finds  will  provide  fair  compensation  to  the  home  health 
agency.  J  the  amount  described  in  section  18S4(aXV' 
««*•••« 

USE  OF  PUBUC  AGENCIES  OR  PRIVATE  ORGANIZATIONS  TO  FACILITATE 
PAYMENT  TO  PROVIDERS  OF  SERVICES 

Sec.  1816.  (a) '  ♦  * 

**•*•*• 
(cXl)  •  •  • 

««****• 

(S)  Each  agreement  under  this  section  with  a  fiscal  intermediary 
to  perform  services  relating  to  payment  for  home  health  services 
under  this  part  or  part  B  shall  provide  that — 

(A)  the  intermediary  shall  provide  a  thorough  explanation  of 
any  denial  of  a  claim  for  such  services  under  this  title; 

(B)  in  the  case  of  any  request  for  reconsideration  of  a  determi- 
nation with  respect  to  such  services,  the  parties  to  the  reconsid- 
eration shall  he  notified  promptly  of  the  intermediary's  determi- 
nation; and 

(C)  if  the  intermediary  fails  to  mail  or  otherwise  transmit 
notice  of  a  determination  with  respect  to  such  a  reconsideration 
within  60  days  after  the  date  on  which  the  request  for  such  re- 
consideration is  received,  an  amount  equal  to  two  percent  of  the 
amount  in  dispute  shall  be  paid  to  the  party  requesting  the  re- 
consideration for  each  30-day  period  or  portion  thereof  that 
elapses  after  the  end  of  such  60-aay  period  and  before  the  notice 
is  mailed  or  otherwise  transmitted. 

•  ••««*• 

(f)  In  order  to  determine  whether  the  Secretary  should  enter 
into,  renew,  or  terminate  an  agreement  under  this  section  with  an 
agency  or  organization,  whether  the  Secretary  should  assign  or  re- 
assign a  provider  of  services  to  an  agency  or  ogranization,  and 
whether  the  Secretary  should  designate  an  agency  or  organization 
to  perform  services  with  respect  to  a  class  of  providers  of  services, 
the  Secretary  shall  develop  standards,  criteria,  and  procedures  to 
evaluate  such  agency's  or  organization's  (1)  overall  performance  of 
claims  processing  and  other  related  functions  required  to  be  per- 
formed by  such  an  agency  or  organization  under  an  agreement  en- 
tered into  under  this  section,  and  (2)  performance  of  such  functions 
with  respect  to  specific  providers  of  services,  and  the  Secretary 
shall  establish  standards  and  criteria  with  respect  to  the  efficient 
and  effective  administration  of  this  part.  No  agency  or  organization 
shall  be  found  under  such  standards  and  criteria  not  to  be  efficient 
or  effective  or  to  be  less  efficient  or  effective  solelv  on  the  ground 
that  the  agency  or  organization  serves  onlv  providers  located  in  a 
single  State.  Such  standards  and  criteria  shall  be  published  in  the 
Federal  Register,  and  opportunity  shall  be  provided  for  public  com- 
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ment  prior  to  implementation.  Such  standards  and  criteria  shall 
include,  with  respect  to  a  fiscal  intermediary  performing  services 
with  respect  to  home  health  agencies,  the  promptness  and  accuracy 
with  which  the  intermediary  makes  determinations  and  notifies 
parties  of  such  determinations  and  the  rate  with  which  its  determi- 
nation are  reversed  on  appeal, 

***««*• 

CONTINUED  HOSPITAL  INSURANCE  BENEFITS  FOR  UNINSURED 
INDIVIDUALS  WITH  PHYSICAL  OR  MENTAL  IMPAIRMENTS 

Sec,  1819,  (a)  Every  individual  who — 

(1)  has  not  attained  the  age  of  65, 

(2)  was  entitled  to  benefits  under  this  part  under  section 
226(b),  but  such  entitlement  was  terminated  because  the  indi- 
vidual engaged  in  substantial  gainful  activity, 

(3)  is  determined,  on  an  annual  basis,  to  continue  to  have  the 
physical  or  mental  impairment  upon  which  the  benefits  de- 
scribed in  section  226(bX2)  were  based, 

(4)  has  been  entitled  to  or  enrolled  for  benefits  under  this  part 
for  each  month  (other  than  a  month  in  which  the  individual  is 
enrolled  in  a  group  health  plan  described  in  section 
1862(bXSXAXiv)  by  reason  of  the  individuaVs  or  the  individual's 
spouse's  current  employment)  since  the  first  month  in  which  the 
individual  was  entitled  to  benefits  under  this  part,  and 

(5)  is  not  otherwise  entitled  to  benefits  under  this  part, 
shall  be  entitled  to  enroll  in  the  insurance  program  established  by 
this  part. 

(b)  An  individual  may  enroll  under  this  section  only  in  such 
manner  and  form  as  may  be  prescribed  in  regulations,  and  only 
during  an  enrollment  period  prescribed  in  or  under  this  section. 

(cXD  An  individuals  initial  enrollment  period  shall  begin  on  the 
first  day  of  the  third  month  before  the  month  in  which  the  individ- 
ual first  satisfies  the  requirements  of  subsection  (a)  and  shall  end  7 
months  later, 

(2)  In  any  case  where  the  Secretary  finds  that  an  individual's  en- 
rollment or  non-enrollment  under  this  section  is  unintentional,  in- 
advertent, or  erroneous  and  is  the  result  of  the  error,  misrepresenta- 
tion, or  inaction  of  an  officer,  employee,  or  agent  of  the  Federal  Gov- 
ernment, or  its  instrumentalities,  the  Secretary  may  take  such  action 
(including  the  designation  for  such  individual  of  a  special  initial  or 
subsequent  enrollment  period,  with  a  coverage  period  determined  on 
the  basis  thereof  and  with  appropriate  adjustments  of  premiums)  as 
may  be  necessary  to  correct  or  eliminate  the  effects  of  such  error, 
misrepresentation,  or  inaction, 

(SXA)  In  the  case  of  an  individual  who — 

(i)  at  the  time  the  individual  first  satisfies  subsection  (a)  is 
enrolled  in  a  group  health  plan  described  in  section 
1862(bXSXAXiv)  by  reason  of  the  individual's  (or  the  individ- 
ual's spouse's)  current  employment,  and 

(ii)  has  not  elected  to  enroll  under  this  section  during  the  in- 
dividual 's  initial  enrollment  period, 

there  shall  be  a  special  enrollment  period  described  in  subpara- 
graph (C), 
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(B)  In  the  case  of  an  individual  who— 

(i)  has  enrolled  in  the  program  under  this  part  during  the  in- 
dividual's initial  enrollment  period  or  is  described  in  subpara- 
graph (AXi)y 

(ii)  has  enrolled  in  this  program  during  any  subsequent  spe- 
cial enrollment  period  under  this  paragraph  during  which  the 
individual  was  not  enrolled  in  a  group  health  plan  described  in 
section  1862(bX3XAXiv)  by  reason  of  the  individual's  (or  individ- 
ual's spouse's)  current  employment,  and 

(Hi)  has  not  terminated  enrollment  under  this  section  at  any 
time  at  which  the  individual  is  not  enrolled  in  such  a  group 
health  plan  by  reason  of  the  individual's  (or  individuals 
spouse 's)  current  employment, 
there  shall  be  a  special  enrollment  period  described  in  subpara- 
graph (C). 

(C)  The  special  enrollment  period  referred  to  in  subparagraphs  (A) 
and  (B)  is  the  period  beginning  with  the  first  day  of  the  first  month 
in  which  the  individual  is  no  longer  enrolled  in  a  group  health 
plan  described  in  section  1862(bX3XAXiv)  by  reason  of  current  em- 
ployment and  ending  7  months  later. 

(dXV  The  period  during  which  an  individual  is  entitled  to  bene- 
fits under  this  part  by  reason  of  this  section  (in  this  section  referred 
to  the  individual's  ^'coverage  period")  shall  begin  on  whichever  of 
the  following  is  the  latest: 

(A)  In  the  case  of  an  individual  who  enrolls  pursuant  to  sub- 
section (cXl)— 

(i)  before  the  month  in  which  the  individual  first  satis- 
fies subsection  (a),  the  first  day  of  such  month, 

(ii)  in  the  month  in  which  the  individual  first  satisfies 
subsection  (a),  the  first  day  of  the  month  following  the 
month  in  which  the  individual  so  enrolls, 

(Hi)  in  the  month  following  the  month  in  which  the  indi- 
vidual first  satisfies  subsection  (a),  the  first  day  of  the 
second  month  following  the  month  in  which  the  individual 
so  enrolls,  or 

(iv)  more  than  one  month  following  the  month  in  which 
the  individual  first  satisfies  subsection  (a),  the  first  day  of 
the  third  month  following  the  month  in  which  the  individ- 
ual so  enrolls;  or 

(B)  In  the  case  of  an  individual  who  enrolls  during  a  special 
enrollment  period  pursuant  to  subsection  (cXS) — 

(i)  in  the  first  month  of  the  special  enrollment  period,  on 
the  first  day  of  such  month,  or 

(ii)  in  a  month  after  the  individual's  first  month  of  the 
special  enrollment  period,  the  first  day  of  the  month  follow- 
ing the  month  in  which  the  individual  so  enrolls. 

(2)  An  individual's  coverage  period  shall  continue  until  the  indi- 
vidual's enrollment  has  been  terminated — 

(A)  at  the  close  of  the  month  following  the  month  in  which 
the  individual  files  notice  that  the  individual  no  longer  wishes 
to  participate  in  the  insurance  program  established  by  this  part, 

(B)  at  the  end  of  a  grace  period  (described  in  the  third  sen- 
tence of  section  1838(b))  for  nonpayment  of  premiums,  or 
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(C)  as  of  the  close  of  the  last  month  for  which  the  individual 
meets  the  requirements  of  subsection  (a)  for  enrollment  under 
this  section. 

(3)  No  payments  may  be  made  under  this  part  with  respect  to  ex- 
penses of  an  individual  enrolled  under  this  section  unless  such  ex- 
penses were  incurred  by  the  individual  during  a  period  which,  with 
respect  to  the  individual,  is  a  coverage  period. 

(eXV  Except  as  provided  in  paragraph  (2),  the  monthly  premium 
of  each  individual  under  this  section  is  the  monthly  premium  deter- 
mined under  section  1818(d). 

(2XA)  Subject  to  subparagraph  (B),  in  the  case  of  an  individual 
with  respect  to  whom  the  monthly  premium  under  this  subsection 
(and,  if  applicable,  the  monthly  premium  under  section  1839(g))  ex- 
ceeds 8  percent  of  V^th  the  adjusted  gross  income  of  the  individual 
(as  defined  by  the  Secretary),  the  Secretary  shall  provide  for  a  pro- 
portional reduction  in  the  amount  of  each  such  monthly  premium 
so  that  the  sum  of  such  monthly  premiums  does  not  exceed  8  percent 
ofVi2th  of  such  adjusted  gross  income. 

(B)  In  no  case  shall  a  monthly  premium  be  reduced  under  sub- 
paragraph (A)  so  it  is  less  than  25  percent  of  the  monthly  premium 
otherwise  determined. 

(f)  Payment  of  the  monthly  premiums  on  behalf  of  any  individual 
who  meets  the  conditions  of  subsection  (a)  may  be  made  by  any 
public  or  private  agency  or  organization  under  a  contract  or  other 
arrangement  entered  into  between  it  and  the  Secretary  if  the  Secre- 
tary determines  that  payment  of  such  premiums  under  such  contract 
or  arrangement  is  administratively  feasible. 

(g)  Amounts  paid  to  the  Secretary  for  coverage  under  this  section 
shall  be  deposited  in  the  Treasury  to  the  credit  of  the  Federal  Hos- 
pital Insurance  Trust  Fund. 

Part  B— Supplementary  Medical  Insurance  Benefits  for  the 
Aged  and  Disabled 

SCOPE  OF  BENEFITS 

Sec.  1832.  (a)  The  benefits  provided  to  an  individual  by  the  insur- 
ance program  established  by  this  part  shall  consist  of— 

(1)  entitlement  to  have  pajonent  made  to  him  or  on  his 
behalf  (subject  to  the  provisions  of  this  part)  for  medical  and 
other  health  services,  except  those  described  in  subparagraphs 
(B)  and  (D)  of  paragraph  (2);  and 

(2)  entitlement  to  have  payment  made  on  his  behalf  (subject 
to  the  provisions  of  this  part)  for — 

(A)  home  health  services  (other  than  items  described  in 
paragraph  (G)); 

(B)  medical  and  other  health  services  (other  than  items 
described  in  subparagraph  (G))  furnished  by  a  provider  of 
services  or  by  others  under  arrangement  with  them  made 
by  a  provider  of  services,  excluding — 

(i)  physician  services  except  where  furnished  by — 
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(I)  a  resident  or  interm  of  a  hospital,  or 

(E)  comprehensive  outpatient  rehabilitation  facility  serv- 
ices; [and] 

(F)  facility  services  furnished  in  connection  with  surgical 
procedures  specified  by  the  Secretary — 

(i)  •  •  • 

and  if  the  physician  agrees  to  accept  the  standard 
overhead  amount  determined  under  section 
1833(iX2XB)  as  full  payment  for  such  services  and  to 
accept  an  assignment  described  in  section 
1842(bX3XBXii)  with  respect  to  payment  for  all  services 
(including  all  pre-  and  post-operative  services)  de- 
scribed in  paragraph  (1)  and  (2XA)  of  section  1861(s) 
and  furnished  in  connection  with  such  surgical  proce- 
dure to  individuals  enrolled  under  this  part  [.J;  and 

(G)  covered  items  (described  in  section  ISSJKaXW)  fur- 
nished by  a  provider  of  services  or  by  others  under  arrange- 
ments with  them  made  by  a  provider  of  services. 

PAYMENT  OF  BENEFITS 

Sec.  1833.  (a)  Except  as  provided  in  section  1876,  and  subject  to 
le  succeeding  provisions  of  this  section,  there  shall  be  paid  from 
le  Federal  Supplementary  Medical  Insurance  Trust  Fimd,  in  the 
ase  of  each  individual  who  is  covered  under  the  insurance  pro- 
ram  established  by  this  part  and  incurs  expenses  for  services  with 
aspect  to  which  benefits  are  payable  under  this  part,  amounts 
qual  to — 

(1)  in  the  case  of  services  described  in  section  1832(aXl) — 80 
percent  of  the  reasonable  charges  for  the  services;  except  that 
(A)  an  organization  which  provides  medical  and  other  health 
services  (or  arranges  for  their  availability)  on  a  prepayment 
basis  may  elect  to  be  paid  80  percent  of  the  reasonable  cost  of 
services  for  which  pa)Tnent  may  be  made  under  this  part  on 
behalf  of  individuals  enrolled  in  such  organization  in  lieu  of  80 
percent  of  the  reasonable  charges  for  such  services  if  the  orga- 
nization undertakes  to  charge  such  individuals  no  more  than 
20  percent  of  such  reasonable  cost  plus  any  amounts  payable 
by  them  as  a  result  of  subsection  (b),  (B)  with  respect  to  items 
and  services  described  in  section  1861(sXl(KA),  the  amounts 
paid  shall  be  100  percent  of  the  reasonable  charges  for  such 
items  and  services,  (C)  with  respect  to  expenses  incurred  for 
those  physicians'  services  for  which  pajrment  may  be  made 
under  this  part  that  are  described  in  section  1862(aX4),  the 
amounts  paid  shall  be  su^ect  to  such  limitations  as  may  be 
prescribed  by  regulations,  (D)  with  respect  to  clinical  diagnostic 
laboratory  tests  for  which  payment  is  made  under  this  part  (i) 
on  the  basis  of  a  fee  schedule  under  subsection  (hXD,  the 
amount  paid  shall  be  equal  to  80  percent  (or  100  percent,  in 
the  case  of  such  tests  for  which  payment  is  made  [on  the  basis 
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of  an  assignment  described  in  section  1842(bX3XBXii),  under  the 
procedure  described  in  section  1870(fXl),l  on  an  assignment-re- 
lated basis  or  for  tests  furnished  in  connection  with  obtaining 
a  second  opinion  required  under  section  1164(cX2)  (or  a  third 
opinion,  if  the  second  opinion  was  in  disagreement  with  the 
first  opinion))  of  the  lesser  of  the  amount  determined  under 
such  fee  schedule,  the  limitation  amount  for  that  test  deter- 
mined under  subsection  (hX4)(B),  or  the  amount  of  the  charges 
billed  for  the  tests,  or  (ii)  on  the  basis  of  a  negotiated  rate  es- 
tablished under  subsection  (hX6),  the  amount  paid  shall  be 
equal  to  100  percent  of  such  negotiated  rate,  (E)  with  respect  to 
services  furnished  to  individuals  who  have  been  determined  to 
have  end  stage  renal  disease,  the  amounts  paid  shall  be  deter- 
mined subject  to  the  provisions  of  section  1881,  (F)  with  respect 
to  expenses  incurred  for  services  described  in  subsection  (iX3) 
imder  the  conditions  specified  in  such  subsection,  the  amounts 
paid  shall  be  the  reasonable  charge  for  such  services,  [and] 
(G)  with  respect  to  items  and  services  (other  than  clinical  diag- 
nostic laboratory  tests)  furnished  in  connection  with  obtaining 
a  second  opinion  required  under  section  1164(cX2)  (or  a  third 
opinion,  if  the  second  opinion  was  in  disagreement  with  the 
first  opinion),  the  amounts  paid  shall  be  100  percent  of  the  rea- 
sonable charges  for  such  items  and  services  [;  and],  (H)  with 
respect  to  services  of  a  certified  registered  nurse  anesthetist 
under  section  1861(s)  (11),  the  amounts  paid  shall  be  80  percent 
of  the  lesser  of  the  actual  charge  or  the  fee  schedule  for  such 
services  established  by  the  Secretary  in  accordance  with  sub- 
section Q),  (I)  with  respect  to  covered  items  (described  in  section 
18S4(aXlS)X  the  amounts  paid  shall  be  the  amounts  described 
in  section  18S4(aXV,  and  (J)  with  respect  to  expenses  incurred 
for  radiologic  services,  (as  defined  in  section  1834(bX7))y  the 
amounts  paid  shall  be  80  percent  of  the  lesser  of  the  actual 
charge  for  the  services  or  amount  provided  under  the  fee  sched- 
ule established  under  section  1834(b), 

(2)  in  the  case  of  services  described  in  section  1832(aX2) 
(except  those  services  described  in  subparagraphs  (D),  (E),  [suid 
(F)]  (F),  and  (G)  of  such  section  and  unless  otherwise  specified 
in  section  1881)— 

(A)  with  respect  to  home  health  services  [(other  than 
durable  medical  equipment)],  to  items  and  services  (other 
than  clinical  diagnostic  laboratory  tests)  furnished  in  con- 
nection with  obteining  a  second  opinion  required  under 
section  1164(cX2)  (or  a  third  opinion,  if  the  second  opinion 
was  in  disagreement  with  the  first  opinion),^®  and  to  items 
and  services  described  in  section  1861(sX10XA),  the  lesser 
of— 

(i)  the  reasonable  cost  of  such  services,  as  deter- 
mined under  section  1861(v),  or 

(D)  with  respect  to  clinical  diagnostic  laboratory  tests  for 
which  payment  is  made  under  this  part  (i)  on  the  basis  of  a 
fee  schedule  determined  under  subsection  (hXD,  the 
amount  paid  shall  be  equal  to  80  percent  (or  100  percent, 
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in  the  case  of  such  tests  for  which  payment  is  made  [on 
the  basis  of  an  assignment  described  in  section 
18420t)X3XBXii),  under  the  procedure  described  in  section 
1870(fKl),l  on  an  assignment-related  basis,  to  a  provider 
having  an  agreement  under  section  1866,  or  for  tests  fur- 
nished in  connection  with  obtaining  a  second  opinion  re- 
quired under  section  1164(cX2)  (or  a  third  opinion,  if  the 
second  opinion  was  in  disagreement  with  the  first  opinion), 
of  the  lesser  of  the  amount  determined  under  such  fee 
schedule,  the  limitation  amount  for  that  test  determined 
under  subsection  (hX4XB),  or  the  amount  of  the  charges 
billed  for  the  tests,  or  (ii)  on  the  basis  of  a  negotiated  rate 
established  under  subsection  (hX6),  the  amount  paid  shaU 
be  equal  to  100  percent  of  such  negotiated  rate  for  such 
tests; 

(3)  in  the  case  of  services  described  in  subparagraphs  (D)  and 
(E)  of  section  1832(aX2),  the  costs  which  are  reasonable  and  re- 
lated to  the  cost  of  furnishing  such  services  or  which  are  based 
on  such  other  tests  of  reasonableness  as  the  Secretary  may  pre- 
scribe in  regulations,  including  those  authorized  under  section 
1861(vXlXA),  less  the  amount  a  provider  may  charge  as  de- 
scribed in  clause  (ii)  of  section  1866(aX2XA),  but  in  no  case  may 
the  payment  for  such  services  (other  than  for  items  and  serv- 
ices described  in  section  1861(sX10XA)  and  for  items  and  serv- 
ices furnished  in  connection  with  obtaining  a  second  opinion 
required  under  section  1164(cX2),  or  a  third  opinion,  if  the 

^second  opinion  was  in  disagreement  with  the  first  opinion) 
exceed  80  percent  of  such  costs;  [and] 

(4)  in  the  case  of  facility  services  described  in  section 
1832(aX2)(F),  and  outpatient  hospital  facility  services  furnished 
in  connection  with  surgical  procedures  specified  by  the  Secre- 
tary pursuant  to  section  1833(iXlXA),  the  applicable  amount  as 
determined  under  paragraph  (2)  or  (3)  of  subsection  (i)[.il;  and 

(5)  in  the  case  of  covered  items  (described  in  section 
183JKaXW)  the  amounts  described  in  section  1834(aXlX 

(b)  Before  applying  subsection  (a)  with  respect  to  expenses  in- 
cur^ by  an  individual  during  any  calendar  year,  the  total  amount 
of  the  expenses  incurred  by  such  individual  during  such  year 
(which  would,  except  for  this  subsection,  constitute  incurred  ex- 
penses from  which  benefits  payable  under  subsection  (a)  are  deter- 
minable) shall  be  reduced  by  a  deductible  of  $75;  except  that  (1) 
such  total  amount  shall  not  include  expenses  incurred  for  items 
and  services  described  in  section  1861(sX10XA),  (2)  such  deductible 
shall  not  apply  with  respect  to  home  health  services,  (3)  such  de- 
ductible shall  not  apply  with  respect  to  clinical  diagnostic  laborato- 
ry tests  for  which  payment  is  made  under  this  part  (A)  under  sub- 
section (aXl)(DXi)  or  (aX2)(DXi)  [on  the  basis  of  an  assignment  de- 
scribed in  section  1842(bX3)(BXii),  under  the  procedure  described  in 
section  187(KfKl)l  on  an  assignment-related  basis,  or  to  a  provider 
having  an  agreement  under  section  1866,  or  (B)  on  the  basis  of  a 
negotiated  rate  determined  under  subsection  (hX6),  and  (4)  such  de- 
ductible shall  not  apply  with  respect  to  items  and  services  fur- 
nished in  connection  with  obtaining  a  second  opinion  required 
under  section  1164(cX2)  (or  a  third  opinion,  if  the  second  opinion 
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was  in  disagreement  with  the  first  opinion).  The  total  amount  of 
the  expenses  incurred  by  an  individual  as  determined  imder  the 
preceding  sentence  shall,  after  the  reduction  specified  in  such  sen- 
tence, be  further  reduced  by  an  amount  equal  to  the  expenses  in- 
curred for  the  first  three  pints  of  whole  blood  (or  equivalent  quanti- 
ties of  packed  red  blood  cells,  as  defined  under  regulations)  fur- 
nished to  the  individual  during  the  calendar  year,  except  that  such 
deductible  for  such  blood  shall  in  accordance  with  regulations  be 
appropriately  reduced  to  the  extent  that  there  has  been  a  replace- 
ment of  such  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  so  defined);  and  for  such  purposes  blood  (or  equivalent 
quantities  of  packed  red  blood  cells,  as  so  defined)  furnished  such 
individual  shall  be  deemed  replaced  when  the  institution  or  other 
person  furnishing  such  blood  (or  such  equivalent  quantities  of 
packed  red  blood  cells,  as  so  defined)  is  given  one  pint  of  blood  for 
each  pint  of  blood  (or  equivalent  quantities  of  packed  red  blood 
cells,  as  so  defined)  furnished  such  individual  with  respect  to  which 
a  deduction  is  made  under  this  sentence. 

*•*•«*« 

(f)  In  establishing  limits  under  subsection  (a)  on  payment  for 
rural  health  clinic  services  provided  by  independent  rural  health 
clinics,  the  Secretary  shall  establish  such  limit,  for  services  provid- 
ed- 

(A)  in  1988,  at  $46,  and 

(B)  in  a  subsequent  year,  at  the  limit  established  under  this 
subsection  for  the  previous  year  increased  by  the  percentage  in- 
crease in  the  medicare  economic  index  (referred  to  in  the  fourth 
sentence  of  section  1842(bX3))  applicable  to  physicians^  services 
furnished  as  of  the  first  day  of  that  year, 

(hXlXA)  •  •  • 

•  •••••• 

(C)  In  the  case  of  clinical  diagnostic  laboratory  tests  performed 
by  a  qualified  hospital  laboratory  (as  de&ied  in  subparagraph  (D)) 
for  outpatients  of  such  hospital,  the  fee  schedules  established  under 
subparagraph  (A)  shall  be  established  on  a  regional,  statewide,  or 
carrier  service  area  basis  (as  the  Secretary  may  determine  to  be  ap- 
propriate) for  tests  furnished  during  the  period  beginning  on  July 
1,  1984  and  ending  on  December  31,  1989.  For  such  tests  furnished 
on  or  after  January  1,  1990,  the  fee  schedule  shall  be  established  on 
a  nationwide  basis, 

-     (5XA)  •  *  • 

(D)  If  a  person  knowingly  and  willfully  bills  an  individual  en- 
rolled under  this  part  for  charges  for  a  clinical  diagnostic  laborato- 
ry test  for  which  payment  may  only  be  made  on  an  assignment-relat- 
ed basis  under  subparagraph  (C),  the  Secretary  may  apply  sanctions 
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against  the  person  in  the  same  manner  as  the  Secretary  may  apply 
sanctions  against  a  physician  in  accordance  with  section  1842(j)(2). 

*««••*• 

QXD  The  Secretary  shall  establish  a  fee  schedule  for  services  of 
certified  registered  nurse  anesthetists  under  section  1861(8X11). 

(2)  Except  as  provided  in  paragraph  (3),  the  fee  schedule  estab- 
lished under  paragraph  (1)  shall  be  initially  based  on  audited  data 
from  cost  reporting  periods  [ending!  beginning,  in  fiscal  year 
1985.  The  fee  schedule  shsdl  be  adjusted  annually  to  become  effec- 
tive on  January  1  of  each  calendar  year)  by  the  percentage  in- 
crease in  the  MEI  (as  defined  in  section  1842(bX4)(EXii)  for  that 
year  and  based  on  such  other  data  as  the  Secretary  determines  to  be 
necessary  to  establish  a  reasonable  fee  schedule. 

***«•«« 

(mXV  In  the  case  of  services  furnished — 

(A)  by  a  primary  care  physician  (as  defined  in  paragraph  (2)), 

(B)  to  an  individual  who  is  covered  under  the  insurance  pro- 
gram established  by  this  part  and  who  incurs  expenses  for  such 
services, 

(C)  in  a  rural  area  (as  defined  in  section  1886(dX2XD))  that  is 
designated,  under  section  332  of  the  Public  Health  Service  Act, 
as  a  class  1  or  class  2  health  manpower  shortage  area. 

In  addition  to  the  amount  otherwise  paid  under  this  part,  there  also 
shall  be  paid  to  the  physician  (on  a  monthly  or  quarterly  basis) 
from  the  Federal  Supplementary  Medical  Insurance  Trust  Fund  an 
amount  equal  to  10  percent  of  the  prevailing  charge  for  the  service 
in  the  locality  in  which  it  is  performed. 

(2)  In  paragraph  (1),  the  term  "primary  care  physician "  means  a 
physician  whose  primary  practice  of  medicine  is  in  the  field  of 
family  practice,  general  practice,  general  internal  medicine,  gynecol- 
ogy, or  pediatrics. 

(nXV  In  the  case  of  shoes  described  in  section  1861(sX12)— 

(A)  no  payment  may  be  made  under  this  part  for  the  furnish- 
ing of  more  than  one  pair  of  shoes  for  any  individual  for  any 
calendar  year,  and 

(B)  with  respect  to  expenses  incurred  in  any  calendar  year,  no 
more  than  the  limit  established  under  paragraph  (2)  shall  be 
considered  as  incurred  expenses  for  purposes  of  subsections  (a) 
and  (b). 

Payment  for  shoes  under  this  part  shall  be  considered  to  include 
payment  for  any  expenses  for  the  fitting  of  such  shoes. 

(2XA)  Except  as  provided  by  the  Secretary  under  subparagraphs 
(B)  and  (C),  the  limit  established  under  this  paragraph — 

(i)  for  the  furnishing  of  one  pair  of  custom  molded  shoes  is 
$300; 

(ii)  for  the  furnishing  of  extra-depth  shoes  and  inserts  is — 

(I)  $100  for  the  pair  of  shoes  itself,  and 

(II)  $50  for  inserts  for  a  pair  of  shoes. 

(B)  The  Secretary  or  a  carrier  may  establish  limits  for  shoes  that 
are  lower  than  the  limits  established  under  subparagraph  (A)  if  the 
Secretary  finds  that  shoes  and  inserts  of  an  appropriate  quality  are 
readily  available  at  or  below  such  lower  limits. 
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(C)  For  each  year  after  1988,  each  dollar  amount  specified  in  sub- 
paragraph (A)  (as  previously  adjusted  under  this  subparagraph) 
shall  be  increased  by  the  same  percentage  increase  as  the  Secretary 
provides  with  respect  to  durable  medical  equipment  for  that  year, 
except  that  if  such  increase  is  not  a  multiple  of  $1,  it  shall  be 
rounded  to  the  nearest  multiple  of  $1. 

(3)  In  this  title,  the  term  "shoes"  includes,  except  for  purposes  of 
subparagraphs  (AXii)  and  (B)  of  paragraph  (2),  inserts  for  extra- 
depth  shoes. 


Sec  1834*  M  Payment  for  Durable  Medical  Equipment,  Pros- 
thetic Devices,  Orthotics,  and  Prosthetics.— 

(1)  General  rule  for  payment.— 

(A)  In  general. — With  respect  to  a  covered  item  (as  de- 
fined in  paragraph  (13))  for  which  payment  is  determined 
under  this  subsection,  payment  shall  be  made  in  the  fre- 
quency specified  in  paragraphs  (2)  through  (7)  and  in  an 
amount  equal  to  80  percent  of  the  payment  basis  described 
in  subparagraph  (B). 

(B)  Payment  basis.— The  payment  basis  described  in  this 
subparagraph  is  the  lesser  of— 

(V  the  actual  charge  for  the  item,  or 

(ii)  the  payment  amount  recognized  under  para- 
graphs (2)  through  (7)  of  this  subsection  for  the  iteny 
except  that  clause  (i)  shall  not  apply  if  the  covered  item  is 
furnished  by  a  public  home  health  agency  (or  by  another 
home  health  agency  which  demonstrates  to  the  satisfaction 
of  the  Secretary  that  a  significant  portion  of  its  patients  are 
low  income)  free  of  charge  or  at  nominal  charges  to  the 
public. 

(C)  Exclusive  payment  rule.— This  subsection  shall 
constitute  the  exclusive  provision  of  this  title  for  payment 
for  covered  items  under  this  part. 

(2)  Payment  for  inexpensive  durable  medical  equip- 
ment.— 

(A)  In  general. — Payment  for  an  item  of  durable  medi- 
cal equipment  (as  defined  in  paragraph  (13XA))  the  pur- 
chase price  of  which  does  not  exceed  $150  shall  be  made  on 
a  rental  basis  or  in  a  lump-sum  amount  for  the  purchase  of 
the  item  and  the  payment  amount  recognized  for  purchase 
or  rental  is  the  lesser  of  the  amount  specified  in  subpara- 
graph (B)  or  (C)  for  purchase  or  rental,  except  that  the  total 
amount  of  rental  payments  with  respect  to  an  item  may  not 
exceed  the  payment  amount  specified  in  subparagraph  (B) 
with  respect  to  the  purchase  of  the  item. 

(B)  Payment  amount.— For  purposes  of  subparagraph 
(A),  the  amount  specified  in  this  subparagraph,  with  re- 
spect to  the  purchase  or  rental  of  an  item  furnished  in  a 
carrier  service  area — 

(i)  in  1989  is  the  75th  percentile  of  all  customary 
charges  (weighted  by  frequency)  in  the  area  for  the  pur- 
chase or  rental,  respectively,  of  the  item  (based  on  data 
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for  purchases  or  rentals,  respectively,  during  the  12- 
month  period  ending  on  June  SO,  1986)  increased  by  the 
percentage  increase  in  the  consumer  price  index  for  all 
urban  consumers  (U.S.  city  average)  for  the  24-month 
period  ending  with  September  1988;  or 

(ii)  in  a  subsequent  year,  is  the  amount  specified  in 
this  subparagraph  for  the  preceding  year  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  September  of  that  preceding 
year. 

(C)  Customary  payment  limit. — For  purpsoes  of  sub- 
paragraph (A),  the  amount  specified  in  this  subparagraph, 
with  respect  to  the  purchase  or  rental  of  an  item  furnished 
by  a  supplier — 

(i)  in  1989  is  the  customary  charge  of  the  supplier  es- 
tablished for  the  purchase  or  rental  of  the  item  during 
1988,  increased  by  the  percentage  increase  in  the  con- 
sumer price  index  for  all  urban  consumers  (U.S.  city 
average)  for  the  12-month  period  ending  with  Septem- 
ber 1988;  or 

(ii)  in  a  subsequent  year,  is  the  amount  specified  in 
this  subparagraph  for  the  preceding  year  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  September  of  that  preceding 
year. 

(3)  Payment  for  items  requiring  frequent  and  substan- 
tial SERVICING.— 

(A)  In  general. — Payment  for  a  covered  item  (such  as 
ventilators,  aspirators,  IPPB  machines,  and  nebulizers)  for 
which  there  must  be  frequent  and  substantial  servicing  in 
order  to  avoid  risk  to  the  patient's  health  shall  be  made  on 
a  monthly  basis  for  the  rental  of  the  item  and  the  amount 
recognized  is  the  lesser  of  the  amount  specified  in  subpara- 
graph (B)  or  (C). 

(B)  Payment  amount.— For  purposes  of  subparagraph 
(A),  the  amount  specified  in  this  subparagraph,  with  re- 
spect to  an  item  or  device  furnished  in  a  carrier  service 
area — 

(i)  in  1989  is  the  75th  percentile  of  all  customary 
charges  (weighted  by  frequency)  in  the  area  for  the 
rental  of  the  item  or  device  (based  on  data  for  rentals 
during  the  12-month  period  ending  on  June  30,  1986) 
increased  by  the  percentage  increase  in  the  consumer 
price  index  for  all  urban  consumers  (U.S.  city  average) 
for  the  24-month  period  ending  with  September  1988; 
or 

(ii)  in  a  subsequent  year,  is  the  amount  specified  in 
this  subparagraph  for  the  preceding  year  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  September  of  that  preceding 
year. 
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(C)  Customary  payment  limit, — For  purposes  of  sub- 
paragraph (A)y  the  amount  specified  in  this  subparagraph, 
with  respect  to  an  item  or  device  item  furnished  by  a  sup- 
plier— 

(i)  in  1989  is  the  customary  charge  of  the  supplier  es- 
tablished for  rental  of  the  item  during  1988,  increased 
by  the  percentage  increase  in  the  consumer  price  index 
for  all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  September  1988;  or 

(ii)  in  a  subsequent  year,  is  the  amount  specified  in 
this  subparagraph  for  the  preceding  year  increased  by 
the  percentage  increase  in  the  consumer  price  index  for 
all  urban  consumers  (U.S.  city  average)  for  the  12- 
month  period  ending  with  September  of  that  preceding 
year. 

(4)  Payment  for  certain  customized  items. — Payment  with 
respect  to  a  covered  item  that  is  not  specifically  identified  or  de- 
scribed in  a  common  procedure  coding  system  (established  by 
the  Administrator  of  the  Health  Care  Financing  Administra- 
tion) shall  be  made  in  a  lump  sum  amount  for  the  purchase  of 
the  item  in  a  payment  amount  based  upon  the  carrier's  individ- 
ual consideration  for  that  item,  and  for  the  reasonable  and  nec- 
essary maintenance  and  service  for  parts  and  labor  not  covered 
by  the  supplier's  or  manufacturer's  warranty,  when  necessary 
during  the  period  of  medical  need,  and  the  amount  recognized 
for  such  maintenance  and  service  shall  be  paid  on  a  lump-sum, 
as  needed  basis  based  upon  the  carrier's  individual  consider- 
ation for  that  item. 

(5)  Payment  for  oxygen  and  oxygen  equipment. — 

(A)  In  general. — Payment  for  oxygen  and  oxygen  equip- 
ment shall  be  made  on  a  monthly  basis  in  the  monthly  pay- 
ment amount  recognized  under  paragraph  (9)  for  oxygen 
and  oxygen  equipment  (other  than  protable  oxygen  equip- 
ment), subject  to  subparagraphs  (B)  and  (C). 

(B)  Add-on  for  portable  oxygen  equipment.— When 
portable  oxygen  equipment  is  used,  but  subject  to  subpara- 
graph (D),  the  payment  amount  recognized  under  subpara- 
graph (A)  shall  be  increased  by  the  monthly  payment 
amount  recognized  under  paragraph  (9)  for  portable  oxygen 
equipment. 

(C)  Volume  adjustment.— When  the  attending  physician 
prescribes  an  oxygen  flow  rate — 

(i)  exceeding  4  liters  per  minute,  the  payment  amount 
recognized  under  subparagraph  (A),  subject  to  subpara- 
graph (D),  shall  be  increased  by  50  percent,  or 

(li)  of  less  than  1  liter  per  minute,  the  payment 
amount  recognized  under  subparagraph  (A)  shall  be  de- 
creased by  5U  percent. 

(D)  Limit  on  adjustment.— When  portable  oxygen  equip- 
ment is  used  and  the  attending  physician  prescribes  an 
oxygen  flow  rate  exceeding  4  liters  per  minute,  there  shall 
only  be  an  increase  under  either  subparagraph  (B)  or  (C), 
whichever  increase  is  larger,  and  not  under  both  such  sub- 
paragraphs. 
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(6)  Payment  for  other  covered  items  (other  than  dura- 
ble MEDICAL  EQUIPMENT).— 'Payment  for  other  covered  items 
(other  than  durable  medical  equipment  and  other  covered  items 
described  in  paragraph  (3),  (4),  or  (5))  shall  be  made  in  a  lump 
sum  amount  for  the  purchase  of  the  item  in  the  amount  of  the 
purchase  price  recognized  under  paragraph  (8). 

(7)  Payment  for  other  items  of  durable  medical  equip- 
ment,— 

(A)  In  general. — In  the  case  of  an  item  of  durable  medi- 
cal equipment  not  described  in  paragraphs  (2)  through  (6)— 

(i)  payment  shall  be  made  on  a  monthly  basis  for  the 
rental  of  such  items  during  the  period  of  medical  need 
(but  pyaments  under  this  subparagraph  may  not  extend 
over  a  period  of  continuous  use  of  longer  than  15 
months),  and,  subject  to  subparagraph  (B),  the  amount 
recognized  for  each  such  month  is  10  percent  of  the 
purchase  price  recognized  under  paragraph  (8)  with  re- 
spect to  the  item; 

(ii)  during  the  succeeding  6-month  period  of  medical 
need,  no  payment  shall  be  made  for  rental  or  servicing 
of  the  item;  and 

(Hi)  during  the  first  month  of  each  succeeding  6- 
month  period  of  medical  need,  a  service  and  mainte- 
nance payment  may  be  made  (for  parts  and  labor  not 
covered  by  the  supplier's  or  manufacturer's  warranty, 
as  determined  by  the  Secretary  to  be  appropriate  for  the 
particular  type  of  durable  medical  equipment)  and  the 
amount  recognized  for  each  such  6-month  period  is  the 
lower  of  (I)  a  reasonable  and  necessary  maintenance 
and  servicing  fee  established  by  the  carrier,  or  (II)  10 


under  paragraph  (8)  with  respect  to  the  item. 
The  Secretary  shall  determine  the  meaning  of  the  term 
"continuous  in  subparagraph  (A). 
(B)  Range  for  rental  amounts.— 

(i)  For  1989.— For  items  furnished  during  1989,  the 
payment  amount  recognized  under  subparagraph  (AXi) 
shall  not  be  more  than  115  percent,  and  shall  not  be 
less  than  85  percent,  of  the  prevailing  charge  estab- 
lished for  rental  of  the  item  during  January  1987,  in- 
creased by  the  percentage  increase  in  the  consumer 
price  index  for  all  urban  consumers  (U.S.  city  average) 
for  the  12-month  period  ending  with  September  1988. 

(ii)  For  I990.—For  items  furnished  during  1990,  the 
payment  amount  recognized  under  subparagraph  (AXi) 
shall  not  be  more  tnan  the  maximum  amount  estab- 
lished under  clause  (i),  and  shall  not  be  less  than  the 
minimum  amount  established  under  such  clause,  for 
1989,  each  such  amount  increased  by  the  percentage  in- 
crease in  the  consumer  price  index  for  all  urban  con- 
sumers (U.S.  city  average)  for  the  12-month  period 
ending  with  September  1989. 

(8)  Purchase  price  recognized  for  miscellaneous  devices 
AND  ITEMS.— For  purposcs  of  paragraphs  (6)  and  (7),  the  amount 


percent 


recognized 
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that  is  recognized  under  this  paragraph  as  the  purchase  price 
for  a  covered  item  is  the  amount  described  in  subparagraph  (C) 
of  this  paragraph,  determined  as  follows: 

(A)  Computation  of  local  purchase  price. — Each  car- 
rier under  section  1842  shall  compute  a  base  local  purchase 
price  for  the  item  as  follows: 

(i)  The  carrier  shall  compute  a  base  local  purchase 
price  for  each  item  described — 

(I)  in  paragraph  (6)  equal  to  the  75th  percentile 
of  all  customary  charges  (weighted  by  frequency)  in 
the  locality  for  the  purchase  of  the  item,  based  on 
data  for  purchases  during  the  6-month  period 
ending  on  December  31,  1986,  or 

(II)  in  paragraph  (7)  equal  to  the  average  of  the 
purchase  prices  on  the  claims  submitted  on  an  as- 
signment-related basis  for  the  unused  item  sup- 
plied during  the  6-month  period  ending  on  Decem- 
ber 31  1986 

(ii)  The  carrier  shall  compute  a  local  purchase  price, 
with  respect  to  the  furnishing  of  each  particular  item — 

(I)  in  1989,  equal  to  the  base  local  purchase  price 
computed  under  clause  (i)  increased  oy  the  percent- 
age increase  in  the  consumer  price  index  for  all 
urban  consumers  (U.S.  city  average)  for  the  24- 
month  period  ending  with  September  1988,  or 

(II)  in  1990,  equal  to  the  local  purchase  price 
computed  under  this  clause  for  1989  increased  by 
the  percentage  increase  in  the  consumer  price  index 
for  all  urban  consumers  (U.S.  city  average)  for  the 
12-month  period  ending  with  September  1989. 

(B)  Computation  of  regional  purchase  price.— With 
respect  to  the  furnishing  of  a  particular  item  in  each  region 
(as  defined  in  section  1886(dX2XD)),  the  Secretary  shall 
compute  a  regional  purchase  price — 

(i)  for  1989  and  for  1990,  equal  to  the  average 
(weighted  by  relative  volume  of  all  claims  among  carri- 
ers) of  the  local  purchase  prices  for  the  carriers  in  the 
region  computed  under  subparagraph  (AXii)  for  the 
year,  and 

(ii)  for  ea^ch  subsequent  year,  equal  to  the  regional 
purchase  price  computed  under  this  subparagraph  for 
the  previous  year  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all  urban  consumers 
(U.S.  city  average)  for  the  12-month  period  ending  with 
September  of  the  previous  year. 

(C)  Purchase  price  recognized.— For  purposes  of  para- 
graphs (6)  and  (7)  and  subject  to  subparagraph  (D),  the 
amount  that  is  recognized  under  this  paragraph  as  the  pur- 
chase price  for  each  item  furnished — 

(i)  in  1989,  is  the  sum  of  d)  75  percent  of  the  local 
purchase  price  computed  under  subparagraph  (AXii)(I) 
for  1989,  and  (II)  25  percent  of  the  regional  purchase 
price  computed  under  subparagraph  (B)  for  1989; 
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(ii)  in  1990,  is  the  sum  of  (I)  50  percent  of  the  local 
purchase  price  computed  under  subparagraph  (AXiiXI) 
for  1990,  and  (II)  50  percent  of  the  regional  purchase 
price  computed  under  subparagraph  (B)  for  1990;  and 

(Hi)  in  1991  or  a  subsequent  year,  is  the  regional  pur- 
chase price  computed  under  subparagraph  (B)  for  the 
year. 

(D)  Range  on  amount  recognized. — The  amount  that  is 
recognized  under  subparagraph  (C)  as  the  purchase  price 
for  an  item  furnished — 

(i)  in  1989,  may  not  exceed  130  percent,  and  may  not 
be  lower  than  80  percent,  of  the  average  of  the  purchase 
prices  recognized  under  such  subparagraph  for  all  the 
regions  in  the  United  States  in  that  year;  and 

(ii)  in  a  subsequent  year,  may  not  exceed  125  percent, 
and  may  not  be  lower  than  85  percent,  of  the  average  of 
the  purchase  prices  recognized  under  such  subpara- 
graph for  all  the  regions  in  the  United  States  in  that 
year. 

(9)  Monthly  payment  amount  recognized  with  respect  to 
OXYGEN  AND  OXYGEN  EQUIPMENT. — For  purposcs  of  paragraph 
(5),  the  amount  that  is  recognized  under  this  paragraph  for  pay- 
ment for  oxygen  and  oxygen  equipment  is  the  monthly  payment 
amount  described  in  subparagraph  (C)  of  this  paragraph.  Such 
amount  shall  be  computed  separately  (i)  for  all  items  of  oxygen 
and  oxygen  equipment  (other  than  portable  oxygen  equipment) 
and  (ii)  for  portable  oxygen  equipment  (each  such  group  referred 
to  in  this  paragraph  as  an  "item 

(A)  Computation  of  local  monthly  payment  rate. — 
Each  carrier  under  this  section  shall  compute  a  base  local 
payment  rate  for  each  item  as  follows: 

(i)  The  carrier  shall  compute  a  base  local  average 
monthly  payment  rate  per  beneficiary  as  an  amount 
equal  to  (I)  the  total  reasonable  charges  for  the  item 
during  the  6-month  period  ending  on  December  31, 
1986,  divided  by  (II)  the  total  number  of  months  for  all 
beneficiaries  receiving  the  item  in  the  area  during  the 
6-month  period  for  which  the  carrier  made  payment  for 
the  item  under  this  title. 

(ii)  The  carrier  shall  compute  a  local  average  month- 
ly payment  rate  for  the  item  applicable — 

(I)  To  1989,  equal  to  96  percent  of  the  base  local 
average  monthly  payment  rate  computed  under 
clause  (i)  for  the  item  increased  by  the  percentage 
increase  in  the  consumer  price  index  for  all  urban 
consumers  (U.S.  city  average)  for  the  24-mx>nth 
period  ending  with  September  1988,  or 

(II)  to  1990,  equal  to  the  local  average  monthly 
payment  rate  computed  under  this  clause  for  the 
item  for  1989  increased  by  the  percentage  increase 
in  the  consumer  price  index  for  all  urban  consum- 
ers (U.S.  city  average)  for  the  12-month  period 
ending  with  September  of  1989. 
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(B)  Computation  of  regional  monthly  payment 
RATE. — With  respect  to  the  furnishing  of  an  item  in  each 
region  (as  defined  in  section  1886(d)(2)(D)X  the  Secretary 
shall  compute  a  regional  monthly  payment  rate — 

(i)  for  198S  and  for  199u,  equal  to  the  average 
(weighted  by  relative  volume  of  all  claims  among  carri- 
ers) of  the  local  monthly  payment  rates  for  the  carriers 
in  the  region  computed  under  subparagraph  (AXii)  for 
the  year,  and 

(ii)  for  each  subsequent  year,  equal  to  the  regional 
monthly  payment  rates  computed  under  this  subpara- 
graph for  the  previous  year  increased  by  the  percentage 
increase  in  the  consumer  price  index  for  all  urban  con- 
sumers (U.S.  city  avenge)  for  the  12-month  period 
ending  with  September  of  the  previous  year. 

(C)  Monthly  payment  amount  recognized.— For  pur- 
poses of  paragraph  (5),  the  amount  that  is  recognized  under 
this  paragraph  as  the  base  monthly  payment  amount  for 
each  item  furnished — 

(ij  in  1989,  is  the  sum  of  (I)  75  percent  of  the  local 
average  monthly  payment  rate  computed  under  sub- 
paragraph (AXiiXt)  for  the  item  for  1989,  and  aV  25 
percent  of  the  regional  monthly  payment  rate  computed 
under  subparagraph  (B)  for  the  item  for  1989; 

(ii)  in  1990,  is  the  sum  of  (I)  50  percent  of  the  heal 
average  monthly  payment  rate  computed  under  sub- 
paragraph (AXii)(II)  for  the  item  for  1990,  and  (II)  50 
percent  of  the  regional  monthly  payment  rate  computed 
under  subparagraph  (B)  for  the  item  for  1990;  ana 

(Hi)  in  a  subsequent  year,  is  the  regional  monthly 
payment  rate  computed  under  subparagraph  (B)  for  the 
item  for  that  year. 

(D)  Range  on  amount  RECOGNizED.—The  amount  that  is 
recognized  under  subparagraph  (C)  as  the  base  monthly 
payment  amount  for  an  item  furnished — 

(i)  in  1989,  may  not  exceed  ISO  percent,  and  may  not 
be  lower  than  80  percent,  of  the  average  of  the  base 
monthly  payment  amounts  recoginzed  under  such  sub- 
paragraph for  all  the  regions  in  the  United  States  in 
that  year;  and 

(ii)  in  a  subsequent  year,  may  not  exceed  125  percent, 
and  may  not  be  lower  than  85  percent,  of  the  average  of 
the  base  monthly  payment  amounts  recognized  under 
such  subparagraph  for  all  the  regions  in  the  United 
States  in  that  year. 

(10)  Exceptions. — Exceptions  to  the  amounts  recognized 
under  the  previous  provisions  of  this  subsection  shall  be  made 
to  take  into  account  the  unique  circumstances  of  covered  items 
furnished  in  Alaska,  Hawaii,  or  Puerto  Rico. 

(11)  Billing  practices.— Notwithstanding  any  other  provi- 
sion of  this  title,  no  supplier  of  a  covered  item  for  which  pay- 
ment is  made  under  this  subsection  and  which  is  furnished  on 
a  rental  basis  may  charge  an  individual  for  the  rental  or  servic- 
ing of  such  item  after  rental  payments  may  no  longer  be  made 
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under  this  subsection.  If  a  supplier  knowingly  and  willfully  vio- 
lates the  previous  sentence,  the  Secretary  may  apply  sanctions 
against  the  supplier  under  subsection  (jX2)  in  the  same  manner 
such  sanctions  may  apply  with  respect  to  a  physician, 

(12)  Regional  carriers— The  Secretary  may  designate  by 
regulation  under  section  1842,  one  carrier  for  each  region  (as  de- 
fined in  section  1886(dX2Xb))  to  process  all  claims  within  the 
region  for  covered  items  under  this  section. 

(13)  Covered  ITEM.'—In  this  subsection,  the  term  "covered 
item  "  means — 

(A)  durable  medical  equipment  (as  defined  in  section 
1861(n)),  including  such  equipment  described  in  section 
1861(mX5); 

(B)  prosthetic  devices  (described  in  section  1861(sX8)),  but 
not  including  parenteral  and  enteral  nutrition  nutrients, 
supplies,  ana  equipment;  and 

(C)  orthotics  and  prosthetics  (described  in  section 
1861(sX9)). 

(W  (Carriers.— In  this  subsection,  any  reference  to  the  term 
"carrier"  includes  a  reference,  with  respect  to  durable  medical 
equipment  furnished  by  a  home  health  agency  as  part  of  home 
health  services,  to  a  fiscal  intermdiary. 
(b)  Fee  Schedules  for  Radiologic  Services.— 

(1)  Development. — The  Secretary  shall  develop — 

(A)  a  relative  value  scale  to  servce  as  the  basis  for  the 
payment  for  radiologic  services  under  this  part, 

(B)  using  such  scale  and  appropriate  conversion  factors, 
fee  schedules  (on  a  regional,  statewide,  or  carrier  service 
area  basis)  for  payment  for  radiologic  services  under  this 
part,  to  be  implemented  for  such  services  furnished  during 
1989,  and 

(C)  an  appropriate  index  to  be  applied,  subject  to  para- 
graph (3)(BX  to  updating  such  fee  schedules  annually  for 
radiologic  services  furnished  in  years  after  1989. 

(2)  (k>NSULTATiON.—in  Carrying  out  paragraph  (1),  the  Secre- 
tary shall  regularly  consult  closely  with  the  Physician  Payment 
Review  (Commission,  the  American  (College  of  Radiology,  and 
other  organizations  representing  physicians  or  suppliers  who 
furnish  radiologic  services  and  shall  share  with  them  the  data 
and  data  analysis  being  used  to  make  the  determinations  under 
paragraph  (1),  including  data  on  variations  in  current  medicare 
payments  by  geographic  area,  and  by  service  and  physician  spe- 
cialty. 

(S)  Considerations.— In  developing  the  relative  value  scale 
and  fee  schedules  under  paragraph  (1),  the  Secretary — 

(A)  shall  take  into  consideration  variations  in  the  cost  of 
furnishing  such  services  among  geographic  areas  ana 
among  different  sites  where  services  are  furnished,  and 

(B)  May  also  take  into  consideration  such  other  factors 
respecting  the  manner  in  which  physicians  in  different  spe- 
cialites  furnish  such  services  as  may  be  appropriate  to 
assure  that  payment  amounts  are  equitable  ana  designed  to 
promote  effective  and  efficient  provision  of  radiologic  serv- 
ices by  physicians  in  the  different  specialties. 
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(4)  Savings  — 

(A)  1989, — The  fee  schedules  established  under  paragraph 
(1)  for  1989  shall  be  designed  in  a  manner  to  reduce  aggre- 
gate payments  (net  of  any  coinsurance  and  deductibles 
under  sections  1833(aXlXI)  and  1833(b))  for  radiologic  serv- 
ices furnished  in  1989  by  not  more  than  $20,000,000  below 
the  amount  of  such  aggregate  payments  if  this  subsection 
had  not  been  enacted. 

(B)  1990  AND  1991.— The  fee  schedules  established  under 
paragraph  (1)  for  1990  and  1991  shall  be  designed  in  a 
manner  to  reduce  aggregate  payments  (net  of  any  coinsur- 
ance and  deductibles  unaer  sections  1833(aXl)(I)  and 
1833(b))  for  radiologic  services  furnished  in  each  respective 
year  by  not  less  than  $30,000,000  below  the  amount  of  such 
aggregate  payments  if  this  subsection  had  not  been  enacted. 

(C)  NoNPARTiciPATiNG  PHYSICIANS.— EcLch  fee  Schedule  so 
established  shall  provide  that  the  payment  rate  recognized 
for  nonparticipating  physicians  and  suppliers  is  equal  to  96 
percent  of  the  payment  rate  recognized  for  participating 
physicians  and  suppliers. 

(5)  Limiting  charges  of  nonparticipating  physicians.— 

(A)  In  general. — In  the  case  of  radiologic  services  fur- 
nished after  January  1,  1989,  for  which  payment  is  made 
under  a  fee  schedule  under  this  subsection,  if  a  nonpartici- 
pating physician  or  supplier  furnishes  the  service  to  an  in- 
dividual entitled  to  benefits  under  this  part,  the  physician 
or  supplier  may  not  charge  the  individual  more  than  the 
limiting  charge  (as  defined  in  subparagraph  (B)). 

(B)  Limiting  charge  defined. — In  subparagraph  (A),  the 
term  "limiting  charge"  means,  with  respect  to  a  service  fur- 
nished— 

(i)  in  1989,  125  percent  of  the  amount  specified  for 
the  service  in  the  appropriate  fee  schedule  for  the  serv- 
ice in  the  appropriate  fee  schedule  established  under 
paragraph  (1), 

(iij  in  1990,  120  percent  of  the  amount  specified  for 
the  service  in  the  appropriate  fee  schedule  established 
under  paragraph  (1),  and 

(Hi)  after  1990,  115  percent  of  the  amount  specified 
for  the  service  in  the  appropriate  fee  schedule  estab- 
lished under  paragraph  (l). 

(C)  Enforcement.— If  a  physician  or  supplier  knowingly 
and  willfully  imposes  a  charge  in  violation  of  subpara- 
graph (A),  the  Secretary  may  apply  sanctions  against  such 
physician  or  supplier  in  accordance  with  section  18420X2). 

(6)  Advance  of  deductible  and  coinsurance  amounts.— In 
the  case  of  a  participating  physician  or  supplier  which  fur- 
nishes radiologic  services,  the  carrier  making  payment  for  the 
service  shall  advance  to  the  physician  or  supplier  from  the  Fed- 
eral Medical  Supplementary  Insurance  Trust  Fund  an  amount 
equal  to  any  coinsurance  and  deductible  under  section 
1833(aXl)(I)  or  section  1833(b)  applicable  to  the  service.  The  car- 
rier shall  make  arrangements  to  collect  the  amounts  so  ad- 
vanced on  the  physician's  or  supplier's  behalf  and  shall  deposit 
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any  amounts  so  collected  into  such  Trust  Fund.  The  Secretary 
shall  establish  appropriate  guidelines  for  the  advancing  and 
collecting  of  funds  under  this  paragraph. 

(7)  For  the  purposes  of  this  section,  section  1833(aXlXIX  and 
section  1842(hXlXBX  the  term  "radiologic  services''  only  in- 
cludes services  performed  by,  or  under  the  direction  or  supervi- 
sion of,  a  physician  who  is  certified,  or  eligible  to  be  certified, 
by  the  American  Board  of  Radiology. 

PROCEDURE  FOR  PAYMENT  OF  CLAIMS  OF  PROVIDERS  OF  SERVICES 

Sec.  1835.  (a)  Except  as  provided  in  subsections  (b),  (c),  and  (e), 
payment  for  services  described  in  section  1832(aX2)  furnished  an  in- 
dividual may  be  made  only  to  providers  of  services  which  are  eligi- 
ble therefor  imder  section  1866(a),  and  only  if— 
(!)*•* 

(2)  a  physician  certifies  (and  recertifies,  where  such  services 
are  furnished  over  a  period  of  time,  in  such  cases,  with  such 
frequency,  and  accompanied  by  such  supporting  material,  ap- 
propriate to  the  case  involved,  as  may  be  provided  by  regula- 
tions) that — 
(A) ♦  •  ♦ 

*  *  «  *  *  *  « 

(C)  in  the  case  of  outpatient  physical  therapy  services  or 
outpatient  occupational  therapy  services  (i)  such  services 
are  or  were  required  because  the  individual  needed  physi- 
cal therapy  services  or  occupational  therapy  services,  re- 
spectively, [,3  (ii)  a  plan  for  furnishing  such  services  has 
been  established  by  a  physician  or  by  the  qualified  physi- 
cal therapist  or  qualified  occupational  therapist,  respec- 
tively, providing  such  services  and  is  periodically  reviewed 
by  a  physician,  and  (iii)  such  services  are  or  were  fur- 
nished while  the  individual  is  or  was  under  the  care  of  a 
physician; 

To  the  extent  provided  bv  regulations,  the  certification  and  recerti- 
fication  requirements  of  paragraph  (2)  shall  be  deemed  satisfied 
where,  at  a  later  date,  a  physician  makes  a  certification  of  the  kind 
provided  in  subparagraph  (A)  or  (B)  of  paragraph  (2)  (whichever 
would  have  applied),  but  only  where  such  certification  is  accompa- 
nied by  such  medical  and  other  evidence  as  may  be  required  by 
such  regulations.  With  respect  to  the  physician  certification  re- 
quired by  paragraph  (2)  for  home  health  services  furnished  to  any 
individual  by  a  home  health  agency  (other  than  an  agency  which  is 
a  governmental  entity)  and  with  respect  to  the  establishment  and 
review  of  a  plan  for  such  services,  the  Secretary  shall  prescribe  reg- 
ulations which  shall  become  effective  no  later  than  July  1,  1981, 
and  which  prohibit  a  physician  who  has  a  significant  ownership  in- 
terest in,  or  a  significant  financial  or  contractual  relationship  with, 
such  home  health  agency  from  performing  such  certification  and 
from  establishing  or  reviewing  such  plan,  except  that  such  prohibi- 
tion shall  not  apply  with  respect  to  a  home  health  agency  which  is 
a  sole  community  home  health  agency  (as  determined  by  the  Secre- 
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tary).  For  purposes  of  the  preceding  sentence,  service  by  a  ph3r8i- 
cian  as  an  uncompensated  officer  or  director  of  a  home  health 
agency  shall  not  constitute  having  a  significant  ownership  interest 
in,  or  a  significant  financial  or  contractual  relationship  with,  such 
agency.  For  purposes  of  paragraph  (2XA),  an  individual  shall  he 
considered  to  he  "confined  to  his  home"  if  the  individual  has  a  con- 
dition, due  to  an  illness  or  injury,  that  restricts  the  ability  of  the 
individual  to  leave  his  or  her  home  except  with  the  assistance  of  an- 
other individual  or  the  aid  of  a  supportive  device  (such  as  crutches, 
a  cane,  a  wheelchair,  or  a  walker),  or  if  the  individual  has  a  condi- 
tion such  that  leaving  his  or  her  home  is  medically  contraindicated. 
While  an  individual  does  not  have  to  be  bedridden  to  be  considered 
"confined  to  his  home",  the  condition  of  the  individual  should  be 
such  that  there  exists  a  normal  inability  to  leave  home,  that  leaving 
home  requires  a  considerable  and  taxing  effort  by  the  individual, 
and  that  absences  of  the  individual  from  home  are  infrequent  or  of 
relatively  short  duration. 

««•**•« 

ENROLLMENT  PERIODS 

Sec.  1837.  (a)  ♦  ♦  * 

**«*«*« 

(j)  Notwithstanding  any  other  provision  of  this  section,  the  enroll- 
ment periods  for  an  individual  who  is  eligible  to  enroll  for  benefits 
under  this  part  only  because  of  enrollment  for  benefits  under  section 
1819  are  the  enrollment  periods  provided  under  that  section. 

COVERAGE  PERIOD 

Sec.  1838.  (a)  •  ♦  * 

(f)  Notwithstanding  subsection  (a),  in  the  case  of  an  individual 
who  is  eligible  to  enroll  for  benefits  under  this  part  only  because  of 
enrollment  for  benefits  under  section  1819,  the  coverage  period  shall 
be  the  coverage  period  described  in  that  section, 

AMOUNTS  OF  PREMIUMS 

Sec.  1839.  (a)  •  *  • 

(g)  In  the  case  of  an  individual  who  is  eligible  to  enroll  for  bene- 
fits under  this  part  only  because  of  enrollment  for  benefits  under 
section  1819,  notwithstanding  any  other  provision  of  this  section, 
but  subject  to  section  1819(eX2),  the  monthly  premium  is  twice  the 
monthly  actuarial  rate  established  under  subsection  (a)  for  that 
month. 

USE  OF  CARRIERS  FOR  ADMINISTRATION  OF  BENEFITS 


Sec.  1842.  (a)  ♦  •  • 
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(bXl)  •  •  • 

•  ••«**« 

(3)  Each  such  contract  shall  provide  that  the  carrier — 
(A))  ♦  ♦  * 

•  *«**•* 

(C)  will  establish  and  maintain  procedures  pursuant  to  which  an 
individual  enrolled  under  this  part  will  be  granted  an  opportunity 
for  a  fair  hearing  by  the  carrier,  in  any  case  where  the  amount  in 
controversy  is  at  least  $100,  but  [not  more]  less  than  $500,  when 
requests  for  payment  under  this  part  with  respect  to  services  fur- 
nished him  are  denied  or  are  not  acted  upon  with  reasonable 
promptness  or  when  the  amount  of  such  pajmient  is  in  controversy; 
*«**««* 

and  shall  contain  such  other  terms  and  conditions  not  inconsistent 
with  this  section  as  the  Secretary  may  find  necessary  or  appropri- 
ate. In  determining  the  reasonable  charge  for  services  for  purposes 
of  this  paragraph,  there  shall  be  taken  into  consideration  the  cus- 
tomary charges  for  similar  services  generally  made  by  the  physi- 
cian or  other  person  furnishing  such  services,  as  well  as  the  pre- 
vailing charges  in  the  locgdity  for  similar  services.  No  charge  may 
be  determined  to  be  reasonable  in  the  case  of  bills  submitted  or  re- 
quests for  payment  made  under  this  part  after  December  31,  1970, 
if  it  exceeds  the  higher  of  (i)  the  prevailing  charge  recognized  by 
the  carrier  and  found  acceptable  by  the  Secretary  for  similar  serv- 
ices in  the  same  locality  in  administering  this  part  on  December 
31,  1970,  or  (ii)  the  prevailing  charge  level  that,  on  the  basis  of  sta- 
tistical data  and  methodology  acceptable  to  the  Secretary,  would 
cover  75  percent  of  the  customary  charges  made  for  similar  serv- 
ices in  the  same  locality  during  the  12-month  period  ending  on  the 
June  30  last  preceding  the  start  of  the  calendar  year  in  which  the 
service  is  rendered.  In  the  case  of  physician  services  the  prevailing 
charge  level  determined  for  purposes  of  clause  (ii)  of  the  preceding 
sentence  for  any  twelve-month  period  (beginning  after  June  30, 
1973)  specified  in  clause  (ii)  of  such  sentence  mav  not  exceed  (in  the 
aggregate)  the  level  determined  under  such  clause  for  the  fiscal 
year  ending  June  30,  1973,  or  (with  respect  to  physicians  services 
furnished  in  a  year  aiPter  1987)  the  level  determined  under  this  sen- 
tence for  the  previous  year  except  to  the  extent  that  the  Secreteuy 
finds,  on  the  basis  of  appropriate  economic  index  data,  that  such 
higher  level  is  justified  by  the  year-to-year  economic  changes.  With 
respect  to  power-operated  wheelchairs  for  which  pajrment  may  be 
made  in  accordance  with  section  1861(sX6),  charges  determined  to 
be  reasonable  may  not  exceed  the  lowest  charge  at  which  power- 
operated  wheelchairs  are  available  in  the  locality.  In  the  case  of 
medical  services,  supplies,  and  equipment  (including  equipment 
servicing)  that,  in  the  judgment  of  the  Secretary,  do  not  generally 
vary  significantly  in  quality  from  one  supplier  to  another,  the 
charges  incurred  after  December  31,  1972,  determined  to  be  reason- 
able may  not  exceed  the  lowest  charge  levels  at  which  such  serv- 
ices, supplies,  and  equipment  are  widely  and  consistently  available 
in  a  locality  except  to  tne  extent  and  under  the  circumstances  spec- 
ified by  the  Secretary.  The  requirement  in  subparagraph  (B)  that  a 
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bill  be  submitted  or  request  for  pajmaent  be  made  by  the  close  of 
the  following  calendar  year  shall  not  apply  if  (I)  failure  to  submit 
the  bill  or  request  the  payment  by  the  close  of  such  year  is  due  to 
the  error  or  misrepresentation  of  an  officer,  employee,  fiscal  inter- 
mediary, carrier,  or  agent  of  the  Department  of  Health  and  Human 
Services  performing  functions  under  this  title  and  acting  within 
the  scope  of  his  or  its  authority  and  (II)  the  bill  is  submitted  or  the 
pa3m[ient  is  requested  promptly  after  such  error  or  misrepresenta- 
tion is  eliminated  or  corrected.  [Notwithstanding  the  provisions  of 
the  third  and  fourth  sentences  preceding  this  sentence,  the  prevail- 
ing charge  level  in  the  case  of  a  physician  service  in  a  particular 
locality  determined  pursuant  to  such  third  and  fourth  sentences  for 
any  calendar  year  after  1974  shall,  if  lower  than  the  prevailing 
change  level  for  the  fiscal  year  ending  June  30,  1975,  in  the  case  of 
a  similar  physician  service  in  the  same  locality  by  reason  of  the  ap- 
plication of  economic  index  data,  be  raised  to  such  prevailing 
charge  level  for  the  fiscal  year  ending  June  30,  1975.  J  The  amount 
of  £iny  charges  for  outpatient  services  which  shall  be  considered 
reasonable  shall  be  subject  to  the  limitations  established  by  regula- 
tions issued  by  the  Secretary  pursuant  to  section  1861(vXlXK),  and 
in  determining  the  reasonable  charge  for  such  services,  the  Secre- 
tary may  limit  such  reasonable  charge  to  a  percentage  of  the 
amount  of  the  prevailing  charge  for  similar  services  furnished  in  a 
physician's  office,  taking  into  account  the  extent  to  which  overhead 
costs  associated  with  such  outpatient  services  have  been  included 
in  the  reasonable  cost  or  charge  of  the  facility. 
(4XAXi)  •  ♦  ♦ 

«**«*•* 

(vXV  Before  each  year  (beginning  with  1989),  the  Secretary  shall 
establish,  for  each  physicians^  service,  a  reasonable  charge  floor 
equal  to  55  percent  of  the  average  of  the  prevailing  charge  levels  (de- 
termined under  the  third  ana  fourth  sentences  of  paragraph  (3), 
without  regard  to  this  clause  for  participating  physicians)  for  such 
service  for  all  localities  in  the  United  States  (weighted  by  the  rela- 
tive frequency  of  the  service  in  each  locality)  for  the  year. 

(II)  Notwithstanding  any  other  provision  of  this  subsection  other 
than  clause  (iv),  if  the  prevailing  charge  level  otherwise  determined 
under  the  third  and  fourth  sentences  of  paragraph  (3)  for  a  physi- 
cians* service  furnished  in  1989  by  a  participating  physician  is  less 
than  the  reasonable  charge  floor  established  under  subclause  (I)  for 
the  service  for  1989,  the  prevailing  charge  level  which  shall  apply  is 
the  prevailing  charge  level  otherwise  determined  increased  by  Vs  of 
the  amount  by  which  such  reasonable  floor  exceeds  the  prevailing 
charge  level  otherwise  determined. 

(III)  Notwithstanding  any  other  provision  of  this  subsection  other 
than  clause  (iv),  if  the  prevailing  charge  level  otherwise  determined 
under  the  third  and  fourth  sentences  of  paragraph  (3)  for  a  physi- 
cians' service  furnished  in  1990  by  a  participating  physician  is  less 
than  the  reasonable  charge  floor  estaolishea  under  subclause  (I)  for 
the  service  for  1990,  the  prevailing  charge  level  which  shall  apply  is 
the  prevailing  charge  level  otherwise  determined  increased  by  V2  of 
the  amount  by  which  such  reasonable  floor  exceeds  the  prevailing 
charge  level  otherwise  determined. 
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(IV)  Notwithstanding  any  other  provision  of  this  subsection  other 
than  clause  (iv),  the  prevailing  charge  level  under  the  third  and 
fourth  sentences  of  paragraph  X3)  for  a  physicians*  service  furnished 
in  a  year  (beginning  with  1991)  by  a  participating  physician,  shall 
not  be  less  than  the  reasonable  charge  floor  established  under  sub- 
clause (I)  for  the  service  for  the  year, 

C(v)l  (vi)  Beginning  with  1$87,  the  percentage  increase  in  the 
MEI  (as  defined  in  Subparagraph  (EXii))  for  each  year  shall  be  the 
same  for  nonparticipating  physicians  as  for  participating  physi- 
cians. 

(DXi)  ♦  •  ♦ 

***«••* 

(v)(I)  In  applying  customary  charges  for  a  physicians*  service  fur- 
nished in  1989  or  1990,  notwithstanding  any  other  provision  of  this 
subsection,  a  customary  charge  shall  not  be  less  than  the  prevailing 
charge  level  established  under  subclause  (II)  or  (III)  of  subpara- 
graph (AXv)  for  the  service  for  1989  or  1990,  respectively,  for  the  lo- 
cality in  which  the  service  is  furnished. 

(II)  In  applying  customary  charges  for  a  physicians*  service  fur- 
nished in  a  year  (beginning  with  1991),  notwithstanding  any  other 
provision  of  this  subsection,  a  customary  charge  shall  nbt  be  less 
than  the  reasonable  charge  floor  established  under  subparagraph 
(AXv)(I)  for  the  service  for  the  year. 

(E)  In  this  section: 
(i)  •  ♦  • 

(Hi)  The  term  "primary  care  services  **  means  physicians  *  serv- 
ices which  constitute  immunization  injections,  office  medical 
services,  home  medical  services,  skilled  nursing,  intermediate 
care,  and  long-term  care  medical  services,  or  nursing  home, 
boarding  home,  domiciliary,  or  custodial  care  medical  services 
(as  defined  by  procedure  code  by  the  Secretary). 
(FXi)  For  purposes  of  this  part  for  physicians*  services  furnished 
in  1987,  the  percentage  increase  in  the  MEI  is  3.2  percent. 

(ii)  For  purposes  of  this  part  for  physicians  *  services  furnished  in 
1988,  the  percentage  increase  in  the  MEI  is — 

(I)  6  percent  for  primary  care  services  (as  defined  in  subpara- 
graph (EXiii)),  ana 

(tl)  2  percent  for  other  physicians  *  services. 
(Hi)  For  purposes  of  this  part  for  physicians*  services  furnished  in 
a  year  after  1988,  notwithstanding  subparagraph  (EXHX  the  percent- 
age increase  in  the  MEI  is  the  percentage  increase  in  the  MEI  other- 
wise determined  minus  2  percentage  points. 

(6)  No  payment  under  this  part  for  a  service  provided  to  any  indi- 
vidual shall  (except  as  provided  in  section  1870)  be  made  to  anyone 
other  than  such  individual  or  (pursuant  to  an  assignment  descirbed 
in  subparagraph  (BXii)  of  paragraph  (3))  the  physician  or  other 
person  who  provided  the  service,  except  that  (A)  payment  may  be 
made  (i)  to  the  employer  of  such  physician  or  other  person  if  such 
physician  or  other  person  is  required  as  a  condition  of  his  employ- 
ment to  turn  over  his  fee  for  such  service  to  his  employer,  or  (li) 
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(where  the  service  was  provided  in  a  hospital,  clinic,  or  other  facili- 
ty) to  the  facility  in  which  the  service  was  provided  if  there  is  a 
contractual  arrangement  between  such  physician  or  other  person 
and  such  facility  under  which  such  facility  submits  the  bill  for  such 
service,  (B)  pajmient  may  be  made  to  an  entity  (i)  which  provides 
coverage  of  the  services  under  a  health  benefits  plan,  but  only  to 
the  extent  that  pa5mient  is  not  made  imder  this  part,  (ii)  which  has 
paid  the  person  who  provided  the  service  an  amount  (including  the 
amount  payable  under  this  part)  which  that  person  has  accepted  as 
pajmient  in  full  for  the  service,  and  (iii)  to  which  the  individual  has 
agreed  in  writing  that  pa3anent  may  be  made  under  this  part,  and 
(C)  in  the  case  of  services  described  in  section  1861(sX2XK)  pajmient 
shall  be  made  to  the  employer  of  the  physician  assistant  or  regis- 
tered nurse  involved.  No  payment  which  under  the  preceding  sen- 
tence may  be  made  directly  to  the  physician  or  other  person  pro- 
viding the  service  involved  (pursuant  to  an  assignment  described  in 
subparagraph  (BXii)  of  paragraph  (3))  shall  be  made  to  anyone  else 
under  a  reassignment  or  power  of  attorney  (except  to  an  employer 
or  facility  as  described  in  clause  (A)  of  such  sentence);  but  nothing 
in  this  subsection  shall  be  contrued  (i)  to  prevent  the  making  of 
such  a  payment  in  accordance  with  an  assignment  from  the  indi- 
vidual to  whom  the  service  was  provided  or  a  reassignment  from 
the  physician  or  other  person  providing  such  service  if  such  assign- 
ment or  reassignment  is  made  to  a  governmental  agency  or  entity 
or  is  established  by  or  pursueuit  to  the  order  of  a  court  of  compe- 
tent jurisdiction,  or  (ii)  to  preclude  an  agent  of  the  physician  or 
other  person  providing  the  service  from  receiving  any  such  pay- 
ment if  (but  only  if)  such  agent  does  so  pursuant  to  an  agency 
agreement  under  which  the  compensation  to  be  paid  to  the  agent 
for  his  services  for  or  in  connection  with  the  billing  or  collection  of 
payments  due  such  physician  or  other  person  under  this  title  is  im- 
related  (directly  or  indirectly)  to  the  amount  of  such  payments  or 
the  billings  therefor,  and  is  not  dependent  upon  the  actual  collec- 
tion of  any  such  payment. 

******* 

i^YA)  Each  contract  under  this  section  shall  be  for  a  term  of  at 
least  one  year,  and  may  be  made  automatically  renewable  from 
term  to  term  in  the  absence  of  notice  by  either  party  of  intention 
to  terminate  at  the  end  of  the  current  term;  except  that  the  Secre- 
tary may  terminate  any  such  contract  at  any  time  (after  such  rea- 
sonable notice  and  opportunity  for  hearing  to  the  carrier  involved 
as  he  may  provide  in  regulations)  if  he  finds  that  the  carrier  has 
failed  substantially  to  carry  out  the  contract  or  is  carrying  out  the 
contract  in  a  manner  inconsistent  with  the  efficient  and  effective 
administration  of  the  insurance  program  established  by  this  part. 

(B)  The  Secretary  shall  establish  standards  for  evaluating  carri- 
ers *  performance  of  reviews  of  initial  carrier  determinations  and  of 
fair  hearings  under  paragraph  (3XCX  under  which  a  carrier  is  ex- 
pected— 

(i)  to  complete  such  reviews,  within  i5  days  after  the  date  of  a 
request  by  an  individual  enrolled  under  this  part  for  such  a 
review,  in  95  percent  of  such  requests,  and 
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(ii)  to  make  a  final  determination,  within  120  days  after  the 
date  of  receipt  of  a  request  by  an  individual  enrolled  under  this 
part  for  a  fair  hearing  under  paragraph  (3XC),  in  90  percent  of 
such  cases, 
(IIXA)  ♦  ♦  ♦ 

(BXi)  In  determining  the  reasonable  charge  under  paragraph  (3) 
for  a  cataract  surgical  procedure,  subject  to  clause  (ii),  the  prevail- 
ing charge  for  such  procedure  otherwise  recognized  for  participat- 
ing and  nonparticipating  physicians  shall  be  reduced  by  10  percent 
with  respect  to  procedures  performed  in  1987  [and  shall  be  further 
reduced  by  2  percent  with  respect  to  procedures  performed  in 
1988]  and,  with  respect  to  procedures  performed  in  1988,  shall  be 
such  prevailing  charge  recognized  with  respect  to  such  procedures  in 
1987  reduced  by  5  percent  and  further  reduced  by  any  additional  re- 
duction under  clause  (Hi).  A  reduced  prevailing  charge  under  this 
subparagraph  shall  become  the  prevailing  charge  level  of  subse- 
quent years  for  purposes  of  appljdng  the  economic  index  under  the 
fourth  sentence  of  paragraph  (3). 

(ii)  In  no  case  shall  the  reduction  under  clause  (i)  for  a  surgical 
procedure  result  in  a  prevailing  charge  in  a  locality  for  a  year 
which  is  less  than  [75]  80  percent  of  the  weighted  national  aver- 
age of  such  prevailing  charges  for  such  procedure  for  all  the  local- 
ities in  the  United  States  for  [1986.]  1987. 

(Hi)  The  additional  reduction  provided  under  this  clause  with  re- 
spect to  a  type  of  cataract  surgical  procedure  performed  in  a  region 
(as  defined  in  section  1886(dX2)(D))  is  10  percent  of  the  amount  (if 
any)  by  which — 

G)  the  prevailing  charge  for  that  type  of  procedure  in  the  lo- 
cality in  which  it  is  performed  (as  determined  under  clause  (i) 
without  regard  to  this  clause),  exceeds 

(II)  the  weighted  regional  average  of  the  prevailing  charges 
under  subclause  (I)  for  that  type  of  procedure  performed  for  all 
the  localities  in  the  region. 

(12XA)  With  respect  to  services  described  in  section  1861(sX2)(K) 
(relating  to  a  physician  assistant  or  registered  nurse  acting  under 
the  supnervision  of  a  physician — 

(i)  payment  under  this  part  may  only  be  made  on  an  assign- 
ment-related basis;  and 

(ii)  the  prevailing  charges  determined  under  paragraph  (3) 
shall  not  exceed — 

(I)  in  the  case  of  services  performed  as  an  assistant  at 
surgery,  65  percent  of  the  amount  that  would  otherwise  be 
recognized  if  performed  by  a  physician  who  is  serving  as 
an  assistant  at  surgery,  or 

(II)  in  other  cases,  the  applicable  percentage  (as  defined 
in  subparagraph  (B))  of  the  prevailing  charge  rate  deter- 
mined for  such  services  performed  by  physicians  who  are 
not  specialists. 

*•«««* 

"(ISXAXi)  In  determining  the  reasonable  charge  under  paragraph 
(3)  for  procedures  described  in  subparagraph  (C)  and  performed  in 
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1988,  subject  to  subparagraph  (B),  the  prevailing  charge  for  such 
procedure  for  participating  and  nonparticipating  physicians  shall  be 
the  prevailing  charge  otherwise  recognized  for  such  procedure  for 
1987  reduced  by  10  percent  and  further  reduced  by  any  additional 
reduction  under  clause  (ii).  A  reduced  prevailing  charge  under  this 
subparagraph  is  the  prevailing  charge  level  for  1988  for  purposes  of 
applying  the  economic  index  under  the  fourth  sentence  of  paragraph 
(3)  of  subsequent  years. 

(ii)  The  additional  reduction  provided  under  this  clause  with  re- 
spect to  a  type  of  procedure  performed  in  a  region  (as  defined  in  sec- 
tion 1886(dX2XD))  is  10  percent  of  the  amount  (if  any)  by  which—- 

(I)  the  prevailing  charge  for  that  type  of  procedure  in  the  lo- 
cality in  which  it  is  performed  (as  determined  under  clause  (i) 
without  regard  to  this  clause),  exceeds 

(II)  the  weighted  regional  average  of  the  prevailing  charges 
under  subclause  (I)  for  that  type  of  procedure  performed  for  all 
the  localities  in  the  region, 

(B)  In  no  case  shall  the  reduction  under  subparagraph  (A)  for  a 
procedure  result  in  a  prevailing  charge  in  a  locality  for  a  year 
which  is  less  than  80  percent  of  the  weighted  national  average  of 
such  prevailing  charges  for  such  procedure  for  all  localities  in  the 
United  States  for  1987. 

(C)  The  procedures  described  in  this  subparagraph  are  as  follows: 
coronary  artery  bypass  surgery,  total  hip  replacement,  transurethral 
resection  of  the  prostate,  suprapubic  prostatectomy,  diagnostic  dila- 
tion and  curettage,  and  carpal  tunnel  repair. 

(DXi)  In  the  case  of  a  reduction  in  the  reasonable  charge  for  a 
physician  *s  service  under  subparagraph  (A),  if  a  nonparticipating 
physician  furnishes  the  service  to  an  individual  entitled  to  benefits 
under  this  part  after  the  effective  date  of  such  reduction  (subject  to 
clause  (iv)),  the  physician  may  not  charge  the  individual  more  than 
the  limiting  charge  (as  defined  in  clause  (ii))  plus  (for  services  fur- 
nished during  the  12-month  period  beginning  on  the  effective  date 
of  the  reduction)  V2  of  the  amount  by  which  the  physician  *s  maxi- 
mum allowable  actual  charge  for  the  service  for  the  previous  12- 
month  period  exceeds  the  limiting  charge. 

(ii)  In  clause  (i),  the  term  "limiting  charge"  means  with  respect  to 
a  service,  125  percent  of  the  prevailing  charge  for  the  service  after 
the  reduction  under  subparagraph  (A). 

(Hi)  If  a  physician  knowingly  and  willfully  imposes  a  charge  in 
violation  of  clause  (i),  the  Secretary  mny  apply  sanctions  against 
such  physician  in  accordance  with  subsection  (jX2). 

(iv)  This  subparagraph  shal  not  apply  to  services  furnished  after 
the  earlier  of  (I)  December  31,  1990,  or  (II)  one  year  after  the  date 
the  Secretary  reports  to  the  (Congress,  under  section  1845(eX3),  on  the 
development  of  a  relative  value  scale  under  section  1845. 

(HXA)  In  determining  the  reasonable  charge  under  paragraph  (3) 
of  a  physician  for  medical  direction  of  two  or  more  nurse  anesthe- 
tists performing,  on  or  after  January  1,  1988,  anesthesia  services  in 
whole  or  in  part  concurrently,  the  number  of  base  units  which  may 
be  recognizea  with  respect  to  such  medical  direction  for  each  concur- 
rent procedure  (other  than  cataract  surgery  or  an  iridectomy)  shall 
he  reduced  by — 
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(ij  10  percent,  in  the  case  of  medical  direction  of  2  nurse  anes- 
thetists concurrently, 

(ii)  25  percent,  in  the  case  of  medical  direction  of  3  nurse  an- 
esthetists concurrently,  and 

(Hi)  40  percent,  in  the  case  of  medical  direction  of  4  nurse  an- 
esthetists concurrently. 

(B)  In  determining  the  reasonable  charge  under  paragraph  (2)  of  a 
physician  for  medical  direction  of  two  or  more  nurse  anesthetists 
performing,  on  or  after  January  1,  1989,  anesthesia  services  in  whole 
or  in  part  concurrently,  the  number  of  base  units  which  may  be  rec- 
ognized with  respect  to  such  medical  direction  for  each  concurrent 
cataract  surgery  or  iridectomy  procedure  shall  he  reduced  by  10  per- 
cent. 

(C)  The  Secretary  shall  require  claims  for  physicians '  services  for 
medical  direction  of  nurse  anesthetists  to  indicate  the  number  of 
such  anesthetists  being  medically  directed  concurrently  at  any  time 
during  the  procedure,  the  name  of  each  nurse  anesthetist  being  di- 
rected, and  the  type  of  procedure  for  which  the  services  are  provided. 

(hXiyA)  Any  ph3rsician  or  supplier  may  voluntarily  enter  into  an 
agreement  with  the  Secretary  to  become  a  participating  physician 
or  supplier.  For  purposes  of  this  section,  the  term  "participating 
physician  or  supplier''  means  a  physician  or  supplier  (excluding 
any  provider  of  services)  who,  before  the  beginning  of  any  year  be- 
ginning with  1984,  enters  into  an  agreement  with  the  Secretary 
which  provides  that  such  physician  or  supplier  will  accept  payment 
imder  this  part  on  an  assignment-related  basis  for  all  items  and 
services  furnished  to  individuals  enrolled  under  this  part  during 
such  year.  In  the  case  of  a  newly  licensed  physicism  or  a  physician 
who  begins  a  practice  in  a  new  area,  or  in  the  case  of  a  new  suppli- 
er who  begins  a  new  business,  or  in  such  similar  cases  as  the  Secre- 
tary may  specify,  such  ph3rsician  or  supplier  may  enter  into  such 
an  agreement  after  the  beginning  of  a  year,  for  items  and  services 
furnished  during  the  remainder  of  the  year. 

(B)  The  Secretary  shall  also  permit  physicians  and  suppliers,  who 
are  not  participating  physicians  or  suppliers  under  subparagraph 
(A)  and  who  furnish  radiologic  services  (as  defined  in  section 
1834(bX7)),  to  voluntarily  enter  into  an  agreement  to  become  a  par- 
ticipating physician  or  supplier  only  with  respect  to  those  services. 
With  respect  to  physicians  and  suppliers  who  enter  into  such  an 
agreement  under  this  subparagraph,  any  reference  in  this  title  to  a 
participating  physician  or  supplier  is  deemed  only  to  refer  to  such 
physicians  and  suppliers  with  respect  to  radiologic  services. 

*  ****** 

(5)  The  Secretary  shall  promptly  notify  individuals  enrolled 
under  this  part  of  [thej  participation  program  under  this  subsec- 
tion and  the  publication  and  availability  of  the  dirtectories  and 
shall  make  the  appropriate  area  directory  or  directories  available 
in  each  district  and  branch  office  of  the  Social  Security  Adminis- 
tration, in  the  offices  of  carriers,  and  to  senior  citizen  organiza- 
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tions.  The  Secretary  shall  include  such  notice  in  the  mailing  of  ap- 
propriate benefit  checks  provided  under  title  II. 

***«•«* 

(jXlXA)  *  *  * 

(BXi)  During  any  period  (on  or  after  January  1,  1987,  and  before 
the  date  specified  in  clause  (ii)),  during  which  a  physician  is  a  non- 
participating  physician,  the  Secretary  shall  monitor  each  such  phy- 
sician's actual  charges  for  physicians'  services  furnished  to  individ- 
uals enrolled  under  this  part.  If  such  physician  knowingly  and  will- 
fully bills  for  such  a  service  [a  physician's  actual  charge  as 
defined  in  subparagraph  (CXvi)l  an  actual  charge  in  excess  of  the 
maximum  allowable  actual  charge  determined  under  subparagraph 
(C)  for  that  service,  the  Secretary  may  apply  sanctions  against  such 
physician  in  accordance  with  paragraph  (2). 

*««•*** 

(CXi)  For  a  particular  physicians'  service  furnished  by  a 
nonparticipating  physician  to  individuals  enrolled  under  this  part 
during  a  year,  for  purposes  of  subparagraph  (B),  the  maximum  al- 
lowable actual  charge  is  determined  as  follows:  if  the  physician's 
maximum  allowable  actual  charge  for  that  service  in  the  previous 
year  was — 

(I)  less  than  115  percent  of  the  prevailing  charge  for  the  year 
involved  for  such  service  furnished  by  nonparticipating  physi- 
cians, the  maximum  allowable  actual  charge  for  the  year  in- 
volved is  the  greater  of  the  maximum  allowable  actual  charge 
described  in  subclause  (II)  or  the  charge  described  in  clause  (ii), 
or 

«  *  «  *  *  «  « 

(iv)  For  purposes  of  determining  the  maximum  allowable  actual 
charge  under  clauses  (i)  and  (ii)  for  1987,  in  the  case  of  a  physi- 
cians' service  for  which  the  physician  has  actual  charges  for  the 
[calendar  quarter  beginning  on  April  1,  1984,3  12-month  period 
ending  June  SO,  1986,  the  "maximum  allowable  actual  charge"  for 
1986  IS  the  physician's  actual  charge  for  such  service  furnished 
during  such  [quarter] .  12-month  period. 

(v)  For  purposes  of  determining  the  maximum  allowable  actual 
charge  under  clauses  (i)  and  (ii)  for  a  year  after  [1987,]  1986,  in 
the  case  of  a  physicians'  service  for  which  the  physician  has  no 
actual  charges  for  the  [calendar  quarter  beginning  on  April  1, 
1984,  J  12-month  period  ending  June  30,  1986,  and  for  which  a  max- 
imum allowable  actual  charge  has  not  been  previously  established 
under  this  clause,  the  "maximum  allowable  actual  charge"  for  the 
previous  year  shall  be  the  50th  percentile  of  the  customary  charges 
for  the  service  (weighted  by  frequency  of  the  service)  performed  by 
nonparticipating  physicians  in  the  locality  during  the  12-month 
period  ending  June  30  of  that  previous  year. 

(vi)  For  purposes  of  this  subparagraph  [cmd  subparagraph  (B)J, 
a  "physician's  actual  charge"  for  a  physicians'  service  furnished  in 
a  year  or  other  period  is  the  weighted  average  (or,  at  the  option  of 
the  Secretary  for  a  service  furnished  in  the  [calendar  quarter  be- 
ginning April  1,  1984,  J  12-month  period  ending  June  30,  1986,  the 
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median)  of  the  physician's  charges  for  such  service  furnished  in  the 
year  or  other  period. 

(vii)  In  the  case  of  a  nonparticipating  physician  who  was  a  par- 
ticipating physician  for  any  period  on  or  after  January  1,  1987,  the 
maximum  allowable  actual  charge  shall  be  computed  under  this 
subparagraph  as  if  the  physician  had  been  a  nonparticipating  phy- 
sician for  all  periods  on  or  after  January  1,  1987. 

(viii)  Notwithstanding  any  previous  provision  of  this  subpara- 
graph, the  maximum  all  lowable  actual  charge  for  a  physicians  serv- 
ice furnished  in  1989  or  1990  may  not  be  less  than  96  percent  of  the 
prevailing  charge  level  established  under  subclause  (II)  or  (III)  of 
subparagraph  (AXv)  for  the  service  for  1989  or  1990,  respectively. 

«  *  •  «  *  •  * 

PHYSICIAN  PAYMENT  REVIEW  COMMISSION 

Sec.  1845.  (a)  *  •  ♦ 

««****« 

(cXD  The  following  provisions  of  section  1886(eX6)  shall  apply  to 
the  Commission  in  the  same  manner  as  they  apply  to  the  Prospec- 
tive Pa5anent  Assessment  (Commission,  except  as  provided  in  para- 
graph (S): 

(A)  Subparagraph  (C)  (relating  to  staffing  and  administration 
generally). 

«**•**« 

(S)  For  purposes  of  pay  (other  than  pay  of  members  of  the  Commis- 
sion) ana  employment  benefits,  rights,  and  privileges,  all  personnel 
of  the  (Commission  shall  be  treated  as  if  they  were  employees  of  the 
United  States  Senate. 

*««**«* 
(eXl)  •  •  • 

«•«•*** 

(3)  The  Secretary  shall  complete  the  development  of  the  relative 
value  scale  under  this  section,  and  report  to  Congress  on  the  devel- 
opment, not  later  than  July  1,  1989.249  The  report  shall  include 
recommendations  for  the  application  of  the  scale  to  pa5rment  for 
physicians'  services  furnished  under  this  part  after  E)ecember  31, 
1989. 

(4XA)  In  making  recommendations  with  respect  to  the  applica- 
tion of  the  relative  value  scale  for  purposes  of  establishing  a  fee 
schedule,  the  Secretary  shall — 

(i)  develop  and  assess  an  appropriate  index  to  be  used  for 
making  adjustments  to  reflect  justifiable  differences  in  the 
costs  of  practice  based  upon  geographic  location  without  exac- 
erbating the  geographic  maldistribution  of  physicians,  and 

(ii)  assess  the  advisability  and  feasibility  of  developing  an  ap- 
propriate adjustment  to  assist  in  attracting  and  retaining  phy- 
sicians in  medically  underserved  areas. 

(B)  In  carrying  out  the  requirements  of  subparagraph  (A),  the 
Secretarv  shall  take  into  consideration  the  recommendations  made 
by  the  Physician  Payment  Review  Commission. 
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(CXi)  The  Secretary  shall  develop  an  interim  index  under  sub- 
paragraph (AXi)  prior  to  January  1,  1988,  based  upon  the  most  ac- 
curate and  recent  data  that  are  available  with  respect  to  the  costs 
of  practice. 

(ii)  The  Secretary  shall  collect  data  with  respect  to  the  costs  of 
practice  (including,  but  not  limited  to,  data  on  nonphysician  per- 
sonnel costs,  malpractice  insurance  costs,  and  commercial  rents)  for 
the  purpose  of  refining  the  index  under  subparagraph  (AXi)  prior  to 
December  31,  1989,  and  periodically  updating  the  index  thereafter. 

(D)  In  conjunction  with  developing  an  index  under  subparagraph 
(A),  the  Secretary  shall  conduct  a  study  of  the  advisability  of  rede- 
fining the  localities  designated  by  carriers  for  pajrment  purposes. 

Part  C — Miscellaneous  Provisions 

definitions  of  services,  institutions,  etc. 

Sec.  1861.  For  purposes  of  this  title — 

Spell  of  Illness 

(a)  •  •  * 

Inpatient  Hospital  Services 

(b)  The  term  "inpatient  hospital  services"  means  the  following 
items  and  services  furnished  to  an  inpatient  of  a  hospital  and 
(except  as  provided  in  paragraph  (3))  by  the  hospital — 

(1)  ♦  *  • 

*««*«** 

(4)  medical  or  surgical  services  provided  by  a  physician,  resi- 
dent, or  intern  [,]  and  anesthesia  services  provided  by  a  certi- 
fied [certified!  registered  nurse  anesthetist;  and 

«•*««** 

(6)  an  intern  or  a  resident-in-training  under  a  teaching  pro- 
gram approved  by  the  Ck)uncil  on  Medical  Education  of  the 
American  Medical  Association  or,  in  the  case  of  an  osteopathic 
hospital,  approved  by  the  Committee  on  Hospitals  of  the 
Bureau  of  Professional  Education  of  the  American  Osteopathic 
Association,  or,  in  the  case  of  services  in  a  hospital  or  osteo- 
pathic hospital  by  an  intern  or  resident-in-training  in  the  field 
of  dentistry,  approved  by  the  Council  on  Dental  Education  of 
the  American  Dental  Association,  or  in  the  case  of  services  in 
a  hospital  or  osteophatic  hospital  by  an  intern  or  resident-in- 
training  in  the  field  of  podiatry,  approved  by  the  Council  on 
[Podiatry  Education  of  the  American  Podiatry]  Podiatric 
Medical  Education  of  the  American  Podiatric  Medical  Associa- 
tion; or 


583 

[outpatient  occupational  therapy  services]  Outpatient 
Occupational  Therapy  Services 

(g)  The  term  "outpatient  occupational  therapy  services"  has  the 
meaning  given  the  term  "outpatient  physical  therapy  services"  in 
subsection  (p),  except  that  "occupational"  shall  be  substituted  for 
"physical"  each  place  it  appears  therein. 

•  ««*«** 

Home  Health  Agency 

(o)  The  term  "home  health  agency"  means  a  public  agency  or  pri- , 
vate  organization,  or  a  subdivision  of  such  an  agency  or  organiza- 
tion, which — 
(1)  *  *  * 

*«*«**« 

(6)  meets  the  conditions  of  participation  specified  in  section 
1891(a)  and  such  other  conditions  of  participation  as  the  Secre- 
tary may  find  necessary  in  the  interest  of  the  health  and 
safety  of  individuals  who  are  furnished  services  by  such  agency 
or  organization;  and 

♦  ♦**♦•♦ 

Physician 

(r)  The  term  "physician",  when  used  in  connection  with  the  per- 
formance of  any  function  or  action,  means  (1)  a  doctor  of  medicine 
or  osteopathy  legally  authorized  to  practice  medicine  and  surgery 
by  the  State  in  which  he  performs  such  function  or  action  (includ- 
ing a  physician  within  the  meaning  of  section  1101(aX7)),  (2)  a 
doctor  of  dental  surgery  or  of  dental  medicine  who  is  legally  au- 
thorized to  practice  dentistry  by  the  State  in  which  he  performs 
such  fimction  and  who  is  acting  within  the  scope  of  his  license 
when  he  performs  such  functions,  (3)  a  doctor  of  podiatric  medicine 
for  the  purposes  of  [subsection  (s)  of  this  section]  subsections  (k), 
(m),  (pXDy  and  (s)  of  this  section  and  sections  1814(aX 
1832(aX2XFXii),  and  1835  but  only  with  respect  to  functions  which 
he  is  legally  authorized  to  perform  as  such  by  the  State  in  which 
he  performs  them[;  and  for  the  purposes  of  subsections  Gt),  (m), 
and  (pXD  of  this  section  and  sections  1814(a),  1832(aX2)(FXii),  and 
1835  but  only  if  his  performance  of  functions  under  subsections  (k), 
(m),  and  (pXD  of  this  section  and  sections  1814(a),  1832(aX2XFXii), 
and  1835  is  consistent  with  the  policy  of  the  institution  or  agency 
with  respect  to  which  he  performs  them  and  with  the  functions 
which  he  is  legally  authorized  to  perform],  (4)  a  doctor  of  optome- 
try, but  only  with  respect  to  the  provision  of  items  or  services  de- 
scribed in  subsection  (s)  which  he  is  legally  authorized  to  perform 
as  a  doctor  of  optometry  by  the  State  in  which  he  performs  them, 
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or  (5)  a  chiropractor  who  is  licensed  as  such  by  the  State  (or  in  a 
State  which  does  not  license  chiropractors  as  such,  is  legelly  au- 
thorized to  perform  the  services  of  a  chiropractor  in  the  jurisdic- 
tion in  which  he  performs  such  services),  and  who  meets  uniform 
minimum  standards  promulgated  by  the  Secretary,  but  only  for  the 
purpose  of  sections  1861(sXl)  and  1861(sX2XA)  and  only  with  respect 
to  treatment  by  means  of  manual  manipulation  of  the  spine  (to  cor- 
rect a  subluxation  demonstrated  by  X-ray  to  exist)  which  he  is  le- 
gally authorized  to  perform  by  the  State  or  jurisdiction  in  which 
such  treatment  is  provided.  For  the  purposes  of  section  1862(aX4) 
and  subject  to  the  limitations  and  conditions  provided  in  the  previ- 
ous sentence,  such  term  includes  a  doctor  of  one  of  the  arts,  speci- 
fied in  such  previous  sentence,  legally  authorized  to  practice  such 
art  in  the  country  in  which  the  inpatient  hospital  services  (referred 
to  in  such  section  1862(aX4))  are  furnished. 

Medical  and  Other  Health  Services 

(s)  The  term  "medical  and  other  health  services"  means  any  of 
the  following  items  or  services: 
(1)  physicians'  services; 
(2XA)  ♦  *  *  ^ 

*  *  *  «  *  *  « 
(HXi)  *  •  * 

(ii)  services  furnished  pursuant  to  a  risk-sharing  contract 
under  section  1876(g)  to  a  member  of  an  eligible  organization 
by  a  clinical  psychologist  (as  defined  by  the  Secretary)  or  by  a 
clinical  social  worker  (as  defined  in  subsection  (ff)),  and  such 
services  and  supplies  furnished  as  an  incident  [to  his3  to  such 
clinical  psychologists  services  or  clinical  social  worker's  serv- 
ices to  such  a  member  as  would  otherwise  be  covered  under 
this  part  if  furnished  by  a  physician  or  as  an  incident  to  a  phy- 
sician's service; 

*  •  *  «  *  *  « 

(J)  [immunosuppressive  drugsj  prescription  drugs  used  in 
immunosuppresive  therapy  furnished,  to  an  individual  who  re- 
ceives an  organ  transplant  for  which  pa)anent  is  made  under 
this  title,  within  1  year  after  the  date  of  the  transplant  proce- 
dure; and 

(KXi)  services  which  would  be  physicians'  services  if  fur- 
nished by  a  physician  (as  defined  in  subsection  (rXD  and  which 
are  performed  [by  a  physician  assistant  (as  defined  in  subsec- 
tion (aa)(3)  under  the  supervision  of  a  physician  (as  so  de- 
fined)] under  the  supervision  of  a  physician  (as  so  defined)  by  a 
physician  assistant  (as  defined  in  subsection  (aaXS))  in  a  hospi- 
tal, skilled  nursing  facility,  or  intermediate  care  facility  (as  de- 
fined in  section  1905(c))  or  by  a  physician  assistant  or  registered 
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nurse  as  an  assistant  at  surgery  and  which  the  physician  as- 
sistant is  legally  authorized  to  perform  by  the  State  in  which 
the  services  are  performed,  and 

«*««••« 

(lOXA)  pneumococcal  vaccine  and  its  administration  and  in- 
fluenza vaccine  and  its  administration;  and 

(B)  hepatitis  B  vaccine  and  its  administration,  furnished  to 
an  individual  who  is  at  high  or  intermediate  risk  of  contract- 
ing hepatitis  B  (as  determined  by  the  Secretary  under  regula- 
tions); [and] 

(11)  services  of  a  certified  registered  nurse  anesthetist  (as  de- 
fined in  subsection  (bb))[.J  ;  and 

(12)  extra-depth  shoes  with  inserts  or  custom  molded  shoes  for 
an  individual  with  diabetes,  if— 

(A)  the  physician  who  is  managing  the  individual's  dia- 
betic condition  (i)  documents  that  the  individual  has  pe- 
ripheral neuropathy  with  evidence  of  callus  formation,  a 
history  of  pre-ulcerative  calluses,  a  history  of  previous  ul- 
ceration, foot  deformity,  or  previous  amputation,  or  poor 
circulation,  and  (ii)  certifies  that  the  individual  needs  such 
shoes  under  a  comprehensive  plan  of  care  related  to  the  in- 
dividual's diabetic  condition; 

(B)  the  particular  type  of  shoes  are  prescribed  by  a  podia- 
trist or  other  qualified  physician  (as  established  by  the  Sec- 
retary); and 

(C)  the  shoes  are  fitted  and  furnished  by  a  podiatrist  or 
other  qualified  individual  (such  as  a  pedorthist  or  ortho- 
tist,  as  established  by  the  Secretary)  who  is  not  the  physi- 
cian described  in  subparagraph  (A)  (unless  the  Secretary 
finds  that  the  physician  is  the  only  such  qualified  individ- 
ual in  the  area). 

*•*•«** 

No  diagnostic  tests  performed  in  any  laboratory  which  is  independ- 
ent of  a  physician  s  office,  a  rural  health  clinic,  or  a  hospital 
(which,  for  purposes  of  this  sentence,  means  an  institution  consid- 
ered a  hospital  for  purposes  of  section  1814(d))  shall  be  included 
within  paragraph  (3)  unless  such  laboratory — 

£(12)]  (IS)  if  situated  in  any  State  in  which  State  or  applica- 
ble local  law  provides  for  licensing  of  establishments  of  this 
nature,  (A)  is  licensed  pursuant  to  such  law,  or  (B)  is  approved, 
by  the  agency  of  such  State  or  locality  responsible  for  licen- 
sisng  establishments  of  this  nature,  as  meeting  the  standards 
established  for  such  licensing;  and 

C(13)]  (W  meets  such  other  conditions  relating  to  the 
health  and  safety  of  individuals  with  respect  to  whom  such 
tests  are  performed  as  the  Secretary  may  find  necessary. 
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There  shall  be  excluded  from  the  diagnostic  services  specified  in 
paragraph  (2XC)  any  item  or  service  (except  services  referred  to  in 
paragraph  (1))  which — 

[(14)3  (^5)  would  not  be  included  under  subsection  (b)  if  it 
were  furnished  to  an  inpatient  of  a  hospital;  or 

[(15)3  (i^)  is  furnished  under  arrangements  referred  to  in 
such  paragraph  (2XC)  unless  furnished  in  the  hospital  or  in 
other  facilities  operated  by  or  under  the  supervision  of  the  hos- 
pital or  its  organized  medical  staff. 

««***«• 

Reasonable  Cost 

(vXlXA)  ♦  ♦  ♦ 

*  *  •  *  *  «  * 

(LXi)  •  •  ♦ 

(Hi)  In  establishing  limits  under  this  subparagraph,  the  Secretary 
shall — 

(I)  utilize  a  wage  index  that  is  based  on  data  obtained  from 
home  health  agencies,  and 

(II)  base  such  limits  on  the  most  recent  data  available,  which 
data  may  be  for  cost  reporting  periods  beginning  no  earlier  than 
July  I  1985. 

*•««*** 

(5XA)  Where  phjrsical  thereapy  services,  occupational  therapy 
services,  speech  therapv  services,  or  other  therapy  services  or  serv- 
ices of  other  health-related  personnel  (other  than  physicians)  are 
furnished  under  an  arrangement  with  a  provider  of  services  or 
other  organization,  specified  in  the  first  sentence  of  [section 
1861(p)3  subsection  (p)  (including  through  the  operation  of  [section 
1861(g))3  subsection  (g))  the  amount  included  in  any  payment  to 
such  provider  or  other  organization  under  this  title  as  the  reasona- 
ble cost  of  such  services  (as  furnished  under  such  arrangements) 
shall  not  exceed  an  amount  equal  to  the  salary  which  would  rea- 
sonably have  been  paid  for  such  services  (together  with  any  addi- 
tional costs  that  would  have  been  incurred  by  the  provider  or  other 
organization)  to  the  person  performing  them  if  they  had  been  per- 
formed in  an  employment  relationship  with  such  provider  or  other 
organization  (rather  than  under  such  arrangement)  plus  the  cost  of 
such  other  expenses  (including  a  reasonable  allowance  for  travel 
time  and  other  reeisonable  types  of  expense  related  to  any  differ- 
ences in  acceptable  methods  of  organization  for  the  provision  of 
such  therapy)  incurred  by  such  person,  as  the  Secretary  may  in 
regulations  determine  to  be  appropriate. 
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JISERVICES  OF  A  CERTIFIED  REGISTERED  NURSE  ANESTHETIST^ 
ERVICES  OF  A  CERTIFIED  REGISTERED  NURSE  ANESTHETIST 

ObbXD  The  term  "services  of  a  certified  registered  nurse  anesthe- 
tist''  means  anesthesia  services  and  related  care  furnished  by  a  cer- 
tified registered  nurse  anesthetist  (as  defined  in  paragraph  (2)) 
which  the  nurse  anesthetist  is  legally  authorized  to  perform  as 
such  by  the  State  in  which  the  services  are  furnished. 

*«*««•* 

[discharge  planning  process]  Discharge  Planning  Process 

(eeXD  A  discharge  planning  process  of  hospital  shall  be  consid- 
ered sufficient  if  it  is  applicable  to  services  furnished  by  the  hospi- 
tal to  individuals  entitled  to  benefits  under  this  title  and  if  it  meets 
the  guidelines  and  standards  established  by  the  Secretary  imder 
paragraph(2). 

*«•***« 

Clinical  Social  Worker 

(ff)  The  term  "clinical  social  worker**  means  an  individual  who— 

(1)  possesses  a  master  *s  or  doctor  *s  degree  in  social  work; 

(2)  after  obtaining  such  degree  has  perfomed  at  least  2  years 
of  supervised  clinical  social  work;  and 

(3XA)  is  licensed  or  certified  as  a  clinical  social  worker  by  the 
State  in  which  the  services  are  performed,  or 

(B)  in  the  case  of  an  individual  in  a  State  which  does  not 
provide  for  licensure  or  certification — 

(i)  has  completed  at  least  2  years  or  3,000  hours  of  post- 
master *s  degree  supervised  clinical  social  work  practice 
under  the  supervision  of  a  master  *s  level  social  worker  in 
an  appropriate  setting  (as  determined  by  the  Secretary),  and 

(ii)  meets  such  other  criteria  as  the  Secretary  establishes. 

EXCLUSIONS  FROM  COVERAGE 

Sec.  1862.  (a)  Notwithstanding  any  other  provision  of  this  title, 
no  payment  may  be  made  under  part  A  or  part  B  for  any  expenses 
incurred  for  items  or  services — 

dXA)  which,  except  for  items  and  services  described  in  sub- 
paragraph (B),  (C),  [or  (D),3  (D),  or  (E),  are  not  reasonable  and 
necessary  for  the  diagnosis  or  treatment  of  illness  or  injury  or 
to  improve  the  functioning  of  a  malformed  body  member, 

(8)  where  such  expenses  are  for  orthopedic  shoes  or  other 
supportive  devices  for  the  feet  shoes  furnished  pursuant  to, 
other  than  section  1861(sX12); 
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(14)  which  are  other  than  physicians*  services  (as  defined  in 
regulations  promulgated  specifically  for  purposes  of  this  para- 
graph) and  which  are  furnished  to  an  individual  who  is  [an] 
a  patient  of  a  hospital  by  an  entity  other  than  the  hospital, 
unless  the  services  are  funished  under  arrangements  (as  de- 
fined in  section  1861(wXl))  with  the  entity  made  by  the  hospi- 
tal or  are  services  of  a  certified  registered  nurse  anesthetist; 

*«*«**« 

(bXD  Payment  under  this  title  may  not  be  made  with  respect  to 
any  item  or  service  to  the  extent  that  pajonent  has  been  made,  or 
can  reasonably  be  expected  to  be  made  promptly  (as  determined  in 
accordance  with  regulations),  with  respect  to  such  item  or  service, 
under  a  workmen's  compensation  law  or  plan  of  the  United  States 
or  a  State  or  under  an  automobile  or  liability  insurance  policy  or 
plan  (including  a  self-insured  plan)  or  under  no  fault  insurance. 
Any  pajmient  under  this  title  with  respect  to  any  item  or  service 
shall  be  conditioned  on  reimbursement  to  the  appropriate  Trust 
Fund  established  by  this  title  when  notice  or  other  information  is 
received  that  payment  for  such  item  or  service  has  been  or  could 
be  made  under  such  a  law,  policy,  plan,  or  insurance.  In  order  to 
recover  payment  made  under  this  title  for  an  item  or  service,  the 
United  States  mav  bring  an  action  (and  may,  in  accordance  with 
paragraph  (5),  collect  double  damages)  against  any  entity  which 
would  be  responsible  for  payment  with  respect  to  such  item  or  serv- 
ice (or  any  portion  thereof)  under  such  a  law,  policy,  plan,  or  insur- 
ance, or  against  any  entity  (including  any  physician  or  provider) 
which  has  been  paid  with  respect  to  such  item  or  service  under 
such  law,  policy,  plan,  or  insurance,  and  may  join  or  intervene  in 
any  action  related  to  the  events  that  gave  rise  to  the  need  for  such 
item  or  service.  The  United  State  shall  be  subrogated  (to  the  extent 
of  payment  made  under  this  title  for  an  item  or  service)  to  any 
right  of  an  individual  or  any  other  entity  to  payment  with  respect 
to  such  item  or  service  under  such  a  law,  policy,  plan,  or  insurance. 
The  Secretary  may  waive  the  provisions  of  this  subsection  in  the 
case  of  an  individual  claim  if  he  determines  that  the  probability  of 
recovery  or  amount  involved  in  such  claim  does  not  warrant  the 
pursuing  of  the  claim. 

(2XA)  In  the  case  of  an  individual  who  is  entitled  to  benefits 
under  part  A  or  is  eligible  to  enroll  under  part  B  solely  by  reason 
of  section  226A,  pajnnent  under  this  title  may  not  be  made,  except 
as  provided  in  subparagraph  (B),  with  respect  to  any  item  or  serv- 
ice furnished  during  the  period  described  in  subparagraph  (C)  to 
the  extent  that  payment  with  respect  to  expenses  for  such  item  or 
service  (i)  has  been  made  under  any  group  health  plan  (as  defined 
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in  section  162(iX2)  of  the  Internal  Revenue  Code  of  1954)  or  (ii) 
[the  Secretary  determines  will  be  made  under  such  a  plan  as 
promptly  as  would  otherwise  be  the  case  if  payment  were  made  by 
the  Secretary  under  this  title]  can  reasonably  be  expected  to  be 
made  under  such  a  plan. 

(B)  Any  payment  under  this  title  with  respect  to  any  item  or 
service  furnished  to  an  individual  described  m  subparagraph  (A) 
during  the  period  described  in  subparagraph  (C)  shall  be  condi- 
tioned on  reimbursement  to  the  appropriate  Trust  Fund  estab- 
lished by  this  title  when  notice  or  other  information  is  received 
that  payment  for  such  item  or  service  has  been  or  could  be  made 
under  a  plan  described  in  subparagraph  (A).  In  order  to  recover 
payment  made  under  this  title  for  an  item  or  service,  the  United 
States  may  bring  an  action  (and  may,  in  accordance  with  para- 
graph (5),  collect  double  damages)  against  any  entity  which  would 
be  responsible  for  pajmient  with  respect  to  such  item  or  service  (or 
any  portion  thereof)  under  such  a  plan,  or  against  any  entity  (in- 
cluding any  physician  or  provider)  which  has  been  paid  with  re- 
spect to  such  item  or  service  under  such  plan,  and  may  join  or  in- 
tervene in  any  action  related  to  the  events  that  gave  rise  to  the 
need  for  such  item  or  service.  The  United  States  shall  be  subrogat- 
ed (to  the  extent  of  pa3nnent  made  under  this  title  for  an  item  or 
service)  to  any  right  of  an  individual  or  any  other  entity  to  pay- 
ment with  respect  to  such  item  or  service  under  such  a  plan.  The 
Secretary  may  waive  the  provisions  of  this  subparagraph  in  the 
case  of  an  incfividual  claim  if  he  determines  that  the  probability  of 
recovery  or  amount  involved  in  such  claim  does  not  warrant  the 
pursuing  of  the  claim. 

(3XAXi)  *  •  ♦ 

(ii)  Any  payment  under  this  title  with  respect  to  any  item  or 
service  during  the  period  described  in  clause  (iii)  shall  be  condi- 
tioned on  reimbursement  to  the  appropriate  Trust  Fund  estab- 
lished by  this  title  when  notice  or  other  information  is  received 
that  payment  for  such  item  or  service  has  been  or  could  be  made 
under  a  group  health  plan.  In  order  to  recover  pa3rment  made 
under  this  title  for  an  item  or  service,  the  United  States  may  bring 
an  action  and  mxiy,  in  accordance  with  paragraph  (5),  collect  double 
damages)  against  any  entity  which  would  be  responsible  for  pay- 
ment with  respect  to  such  item  or  service  (or  any  portion  therof) 
under  such  a  plan,  or  against  any  entity  (including  any  physician 
or  provider)  which  has  been  paid  with  respect  to  such  item  or  serv- 
ice under  such  plan,  and  may  join  or  intervene  in  any  action  relat- 
ed to  the  events  that  gave  rise  to  the  need  for  such  item  or  service. 
The  United  States  shall  be  subrogated  (to  the  extent  of  payment 
made  under  this  title  for  an  item  or  service)  to  any  right  of  an  indi- 
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vidual  or  any  other  entity  to  payment  with  respect  to  such  item  or 
service  under  such  a  plan.  The  Secretary  may  waive  the  provisions 
of  this  clause  in  the  case  of  an  individual  claim  if  he  determines 
that  the  probability  of  recovery  or  amount  involved  in  such  claim 
does  not  warrant  the  pursuing  of  the  claim. 

«««**** 

(4XAXi)*  •  • 

(iii)  Any  payment  under  this  title  with  respect  to  any  item  or 
service  to  which  clause  (i)  applies  shall  be  conditioned  on  reim- 
bursement to  the  appropriate  Trust  Fund  established  by  this  title. 
In  order  to  recover  pa)rment  made  under  this  title  for  the  item  or 
service,  the  United  States  may  bring  an  action  against  any  entity 
which  is  required  under  [this  subsection  (a)3  clause  (i)  to  pay  with 
respect  to  the  item  or  service  (and  may,  in  accordance  with  para- 
graph (5),  collect  double  damages  against  that  entity),  or  against 
any  other  entity  that  has  received  pajrment  from  that  entity  with 
respect  to  the  item  or  service,  and  may  join  or  intervene  in  any 
action  related  to  the  events  that  gave  rise  to  the  need  for  the  item 
or  service.  The  United  States  shall  be  subrograted  (to  the  extent  of 
pa3anent  made  under  this  title  for  an  item  or  service)  to  any  right 
under  clause  (i)  of  an  individual  or  any  other  entity  to  pa3rment 
with  respnect  to  the  item  or  service.  The  Secretary  may  waive  (in 
whole  or  in  part)  the  provisions  of  this  clause  in  the  case  of  an  indi- 
vidual claim  if  the  Secretary  determines  that  the  waiver  is  in  the 
best  interests  of  the  program  established  under  this  title. 
(B)  In  this  paragraph: 

(i)  The  term  large  group  health  plan"  has  the  meaning 
given  such  term  [in  section  5000(b)  of  the  Internal  Revenue 
Code  of  1986]  under  subsection  (b)  of  section  5000  of  the  Inter- 
nal Revenue  Code  of  1986  (without  regard  to  subsection  (d)  of 
that  section). 

«**«**« 

USE  OF  STATE  AGENCIES  TO  DETERMINE  COMPUANCE  BY  PROVIDERS  OF 
SERVICES  WITH  CONDITIONS  OF  PARTICIPATION 

Sec.  1864.  (a)  The  Secretary  shall  make  an  agreement  with  any 
State  which  is  able  and  willing  to  do  so  under  which  the  services  of 
the  State  health  agency  or  other  appropriate  State  agency  (or  the 
appropriate  local  agencies)  will  be  utilized  by  him  for  the  purpose 
of  determining  whether  an  institution  therein  is  a  hospital  or 
skilled  nursing  facility,  or  whether  an  agency  therein  is  a  home 
health  agency,  or  whether  an  agency  is  a  hospice  program  or 
whether  a  facility  therein  is  a  rural  health  clinic  as  defined  in  sec- 
tion 1861(aaX2)  or  a  comprehensive  outpatient  rehabilitation  facili- 
ty as  defined  in  section  1861(ccX2),  or  whether  a  laboratory  meets 
the  requirements  of  paragraphs  [(12  and  (13)]  (13  and  (W  of  sec- 
tion 1861(s),  or  whether  a  clinic,  rehabilitation  agency  or  public 
health  agency  meets  the  requirements  of  subparagraph  (A)  and  (B), 
as  the  case  may  be,  of  section  1861(pX4),  or  whether  an  ambulatory 
surgical  center  meets  the  standards  specified  under  section 
1832(aX2XFXi).  To  the  extent  that  the  Secretary  finds  it  appropri- 
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ate,  an  institution  or  agency  which  such  a  State  (or  local)  agency 
certifies  is  a  hospital,  skilled  nursing  facility,  rural  health  clinic, 
comprehensive  outpatient  rehabilitation  facility,  home  health 
agency,  or  hospice  program  (as  those  terms  are  defined  in  section 
1861)  may  be  treated  as  such  by  the  Secretary.  Any  State  agency 
which  has  such  an  agreement  may  (subject  to  approvsd  of  the  Sec- 
retary) furnish  to  a  skilled  nursing  facility,  after  proper  request  by 
such  facility,  such  specialized  consulative  services  (which  such 
agency  is  able  and  willing  to  furnish  in  a  manner  satisfactory  to 
the  Secretary)  as  such  facUity  may  need  to  meet  one  or  more  of  the 
conditions  specified  in  section  1861(j).  Any  such  services  furnished 
by  a  State  agency  shall  be  deemed  to  have  been  furnished  pursuant 
to  such  agreement.  Within  90  days  following  the  completion  of 
each  survey  of  any  health  care  facility,  ambulatory  surgical  center, 
rural  health  clinic,  comprehensive  outpatient  rehabilitation  facili- 
ty, laboratory,  clinic,  agency,  or  organization  by  the  appropriate 
State  or  local  agency  described  in  the  first  sentence  of  this  subsec- 
tion, the  Secretary  shall  make  public  in  readily  available  form  and 
place  the  pertinent  findings  of  each  such  survey  relating  to  the 
compliance  of  each  such  health  care  facility,  ambulatory  surgical 
center,  rural  health  clinic,  comprehensive  outpatient  rehabilitation 
facility,  laboratory,  clinic,  agency,  or  organization  with  (1)  the  stat- 
utory conditions  of  participation  imposed  under  this  title  and  (2) 
the  major  additional  conditions  which  the  Secretary  finds  neces- 
sary in  the  interest  of  health  and  safety  of  individuals  who  are  fur- 
nished care  or  services  by  any  such  health  care  facility,  ambulatory 
surgical  center,  rural  health  clinic,  comprehensive  outpatient  reha- 
bilitation facility,  laboratory,  clinic,  agency,  or  organization.  Any 
agreement  under  this  subsection  shall  provide  for  the  appropriate 
State  or  local  agency  to  maintain  a  toll-free  hotline  to  receive  com- 
plaints (and  to  answer  questions)  with  respect  to  home  health  agen- 
cies in  the  State  or  locality,  and  to  maintain  a  unit  for  investigating 
such  complaints  that  possesses  enforcement  authority  and  has  access 
to  survey  reports  required  under  section  1891(c). 

******* 

(dXD  The  Secretary  shall  publish  annually  a  directory  containing 
the  name,  address,  and  telephone  number  of  each  home  health 
agency  that  is  certified  to  participate  in  the  program  established 
under  this  title.  The  directory  shall  provide  information  regarding 
all  surveys  and  certifications  made  with  respect  to  each  agency,  in- 
cluding information  on  patient  care  and  the  imposition  of  sanctions 
(if  any)  made  under  this  title.  The  directory  shall  be  organized  by 
geographic  area  and  in  such  a  manner  as  to  be  most  useful  to  indi- 
viduals eligible  for  benefits  under  this  title. 

(2XA)  The  Secretary  shall  make  the  directory  available  to  the 
public  without  charge  at  each  district  and  branch  office  of  the 
Social  Security  Administration  and  through  area  agencies  on  aging 
designated  pursuant  to  section  S05(a)  of  the  Older  Americans  Act  of 
1965. 

(B)  The  Secretary  shall  promptly  notify  individuals  eligible  for 
benefits  under  this  title  of  the  availability  of  any  directory  newly 
published  pursuant  to  this  subsection. 
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EFFECT  OF  ACCREDITION 

Sec.  1865.  (a)  Except  as  provided  in  subsection  (b)  and  the  second 
sentence  of  section  1863,  if— 

(1)  an  institution  is  accredited  as  a  hospital  by  the  Joint 
Commission  on  Accreditation  of  Hospitals,  and 

(2)  such  institution  (if  it  is  included  within  a  survey  de- 
scribed in  section  1864(c))  authorizes  the  Commission  to  release 
to  the  Secretary  upon  his  request  (or  such  State  agency  as  the 
Secretary  mav  designate)  a  copy  of  the  most  current  accredita- 
tion survey  of  such  institution  made  by  such  Commission, 

then,  such  institution  shall  be  deemed  to  meet  the  requirements  of 
the  numbered  paragraphs  of  section  1861(e);  except — 

(3)  pareigraph  (6)  thereof,  and 

(4)  any  standard,  promulgated  by  the  Secretary  pursuant  to 
paragraph  (9)  thereof,  which  is  higher  than  the  requirements 
prescribed  for  accreditation  by  such  Commission. 

If  such  Commission,  as  a  condition  for  accreditation  of  a  hospital, 
requires  a  utilization  review  plan  (or  imposes  another  requirement 
which  serves  substantially  the  same  purpose),  or  imposes  a  stand- 
ard which  the  Secretary  determines  is  at  least  equivalent  to  the 
standard  promulgated  by  the  Secretary  as  described  in  paragraph 
(4)  of  this  subsection,  the  Secretary  is  authorized  to  find  that  all 
institutions  so  accredited  by  such  Commission  comply  also  with 
clause  (A)  or  (B)  of  section  1861(eX6)  or  the  standard  described  in 
such  paragraph  (4),  as  the  case  may  be.  In  addition,  if  the  Secretaiy 
finds  that  accreditation  of  an  entity  by  the  American  Osteopathic 
Association  or  any  other  national  accreditation  body  provides  rea- 
sonable assurance  that  any  or  all  of  the  conditions  of  section 
8132(aX2)(FXi),  1861(e),  1861(f),  1861(j),  1861(o),  1861(pX4XA)  or  (B), 
paragraphs  [(12  and  13]  (IS  and  (W  of  section  1861(s),  section 
1861(aaX2),  1861(ccX2),  or  1861(ddX2),  as  the  case  may  be,  are  met, 
he  may,  to  the  extent  he  deems  it  appropriate,  treat  such  entity  as 
meeting  the  condition  or  conditions  with  respect  to  which  he  made 
such  finding.  The  Secretary  may  not  disclose  any  accreditation 
survey  made  and  released  to  him  by  the  Joint  Commission  on  Ac- 
creditation of  Hospitals,  the  American  Osteopathic  Association,  or 
£uiy  other  nations!  accreditation  body,  of  an  entity  accredited  by 
such  body. 

agreements  with  providers  of  services 
Sec.  1866.  (aXD  *  *  * 

(2XA)  A  provider  of  services  may  charge  such  individual  or  other 
person  (i)  the  amount  of  any  deduction  or  coinsurance  amount  im- 
posed pursuant  to  section  1813(aXl),  (aX3),  or  (aX4),  section  1833(b), 
or  section  1861(yX3)  with  respect  to  such  items  and  services  (not  in 
excess  of  the  amount  customarily  charged  for  such  items  and  serv- 
ices by  such  provider),  and  (ii)  an  amount  equal  to  20  per  centum  of 
the  reasonable  charges  for  such  items  and  services  (not  in  excess  of 
20  per  centum  of  the  amount  customarily  charged  for  such  items 
and  services  by  such  provider)  for  which  payment  is  made  under 
part  B  (abut  in  the  case  of  items  and  services  furnished  to  individ- 
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uals  with  end-stage  renal  disease,  an  amount  equal  to  20  percent  of 
the  estimated  amounts  for  such  items  and  services  calculated  on 
the  basis  established  by  the  Secretary).  In  the  case  of  items  and 
services  described  in  section  1833(c),  clause  (ii)  of  the  preceding  sen- 
tence shall  be  applied  by  substituting  for  20  percent  the  proportion 
which  is  appropriate  imder  such  section.  A  provider  of  services 
may  not  impose  a  charge  under  clause  (ii)  of  the  first  sentence  of 
this  subparagraph  with  respect  to  items  and  services  described  in 
section  1861(sX10XA),  with  respect  to  items  and  services  furnished 
in  connection  with  obtaining  a  second  opinion  required  under  sec- 
tion 1164(cX2)  (or  a  third  opinion,  if  the  second  opinion  was  in  dis- 
agreement with  the  first  opinion),  and  with  respect  to  clinical  diag- 
nostic laboratory  tests  for  which  pa3rment  is  made  under  part  B  or 
which  are  durable  medical  equipment  furnished  as  home  health 
services.  Notwithstanding  the  first  sentence  of  this  subparagraph,  a 
home  health  agency  may  charge  such  an  individual  or  person,  with 
respect  to  covered  items  subject  to  payment  under  section  18S4(aX 
the  amount  of  any  deduction  imposed  under  section  1833(b)  and  20 
percent  of  the  payment  basis  described  in  section  1834(aX2). 

******* 

(cXD  Where  an  agreement  filed  under  this  title  by  a  provider  of 
services  has  been  terminated  by  the  Secretary,  such  provider  may 
not  file  another  agreement  under  this  title  unless  the  Secretary 
finds  that  the  reason  for  the  termination  has  been  removed  and 
that  there  is  reasonable  assurance  that  it  will  not  recur. 

[(2)  In  the  case  of  a  skilled  nursing  facility  participating  in  the 
programs  established  by  this  title  and  title  XIX,  the  Sectetary  may 
enter  into  an  agreement  under  this  section  only  if  such  facility  has 
been  approved  pursuant  to  section  191(Ka),  and  the  term  of  any 
such  agreement  shall  be  in  accordance  with  the  period  of  approvi 
of  eligibility  specified  by  the  Secretary  pursuant  to  such  section.] 

\.&i'\(2)  Where  an  agreement  filed  under  this  title  by  a  provider 
of  services  has  been  terminated  by  the  Secretary,  the  Secretary 
shall  promptly  notify  each  State  agency  which  administers  or  su- 
pervises the  administration  of  a  State  plan  approved  under  title 
XIX  of  such  termination. 

*•*•«•• 

(g)  Except  as  permitted  under  subsection  (aX2),  any  person  who 
knowingly  and  willfully  presents,  or  causes  to  be  presented,  a  bill 
or  request  for  payment  [for  a  hospital  outpatient  service  for  which 
pa3rment  may  be  made  imder  part  B  and  such  bill  or  request  vio- 
lates an  arrangement  under  subsection  (aXl)(H)J  inconsistent  with 
an  arrangement  under  subsection  (aXlXH)  or  in  violation  of  the  re- 
quirement for  such  an  arrangement^  is  subject  to  a  civil  monetary 
penalty  of  not  to  exceed  $2,000.  Such  a  penalty  shall  be  imposed  in 
the  same  manner  as  civil  monetary  penalties  are  imposed  under 
section  1128A  with  respect  to  actions  described  in  subsection  (a)  of 
that  section. 
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determinations;  appeals 

Sec.  1869.  (a)  The  determination  of  whether  an  individual  is  enti- 
tled to  benefits  under  part  A  or  part  B,  and  the  determination  of 
the  amount  of  benefits  under  part  A  or  part  B,  and  any  other  de- 
termination with  respect  to  a  claim  for  benefits  under  part  A  or  a 
claim  for  benefits  with  respect  to  home  health  services  under  part  B 
shall  be  made  by  the  Secretary  in  accordance  with  regulations  pre- 
scribed by  him. 

(bXD  ♦  •  • 

(2)  Notwithstanding  paragraph  (1)[(C)]  in  the  case  of  a  claim 
arising — 

(A)  under  part  A  (or  with  respect  to  home  health  services 
under  part  B),  a  hearing  shall  not  be  available  to  an  individual 
under  paragraph  (IXC)  or  (IXD),  if  the  amount  in  controversy  is 
less  than  $100  and  judicial  review  shall  not  be  available  to  the 
individual  under  that  paragraph  if  the  amount  in  controversy 
is  less  than  $1,000;  or 

(B)  under  part  B  (other  than  with  respect  to  home  health 
services)y  a  hearing  shall  not  be  available  to  an  individual 
under  paragraph  (IXC)  if  the  amount  in  controversy  is  less 
than  $500  and  judicial  review  shall  not  be  available  to  the  indi- 
vidual under  that  paragrah  if  the  aggregate  amoimt  in  contro- 
vesey  is  less  than  $1,000. 

(3)  Review  of  any  national  coverage  determination  under  section 
1862(aXl)  respecting  whether  or  not  a  particular  type  or  class  of 
items  or  services  is  covered  under  this  title  shall  be  subject  to  the 
following  limitations: 

(A)  Such  a  determination  shall  not  be  reviewed  by  any  ad- 
ministrative law  judge. 

(B)  Such  a  determination  shall  not  be  held  unlawful  or  set 
aside  on  the  ground  that  a  requirement  of  [chapter  51  section 
553  of  title  5,  United  States  Code,  or  section  1871(b),  relating  to 
publication  in  the  Federal  Register  or  opportunity  for  public 
comment,  was  not  satisfied. 

**•••«* 

(5)  In  an  administrative  hearing  pursuant  to  paragraph  (1),  where 
the  moving  party  alleges  that  there  are  no  material  issues  of  fact  in 
dispute,  the  administrative  law  judge  shall  make  an  expedited  de- 
termination as  to  whether  any  such  facts  are  in  dispute  and,  if  not, 
shall  determine  the  case  expeditiously. 

•  **«««• 

REGULATIONS 

Sec.  1871.  ia)(V  The  Secretary  shall  prescribe  such  regulations  as 
may  be  necessary  to  carry  out  the  administration  of  the  insurance 
programs  under  this  title.  When  used  in  this  title,  the  term  "regu- 
lations'' means,  unless  the  context  otherwise  requires,  regulations 
prescribed  by  the  Secretary. 

(2)  No  rule,  requirement,  or  other  statement  of  policy  (other  than  a 
national  coverage  determination)  that  has  (or  may  nave)  a  signifi- 
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cant  effect  on  the  scope  of  benefits,  the  payrnent  for  services,  or  the 
eligibility  of  individuals,  entities,  or  organizations  to  furnish  or  re- 
ceive services  or  benefits  under  this  title  shall  take  effect  unless  it  is., 
promulgated  by  the  Secretary  by  regulation  under  this  paragraph 

«««**** 

(c)  The  Secretary  shall  publish  in  the  Federal  Register,  not  less 
frequently  than  every  3  months,  a  list  of  all  manual  instructions, 
interpretative  rules,  statements  of  policy,  and  guidelines  of  general 
applicability  which — 

(1)  are  promulgated  to  carry  out  this  title,  but 

(2)  are  not  published  pursuant  to  subsection  (aXV  and  have 
not  been  previously  published  in  a  list  under  this  subsection. 

(d)  A  carrier,  fiscal  intermediary,  or  utilization  and  quality  con- 
trol peer  review  organization  may  not  provide  for  a  change  of  a 
policy  which  affects  a  change  in  (or  establishes  a  standard  for)  pay- 
ment under  this  title  (including  the  establishment  of  payment 
screens  and  utilization  and  quality  control  standards),  unless  it — 

(1)  has  a  process  reasonably  designed  to  provide  notice  of  the 
change  to  providers,  practitioners,  and  suppliers  likely  to  be  af- 
fected by  the  change,  and 

(2)  provides  notice  under  such  a  process  not  later  than  SO  days 
before  the  effective  date  of  the  change. 

**«*««* 

STUDIES  AND  RECOMMENDATIONS 

Sec.  1875.  (a)  *  *  * 

•  •**«*« 
(cXl)  •  *  • 

(3)  For  purposes  of  canying  out  the  research  program,  there  are 
authorized  to  be  appropriated — 

(A)  from  the  Federal  Hospital  Insurance  Trust  Fund 
$4,000,000  for  fiscal  year  1987  and  $5,000,000  for  each  of  fiscal 
years  1988  and  1989,  and 

(B)  from  the  Federal  Supplementary  Medical  Insurance 
Trust  Fund  $2,000,000  for  fiscal  [years!  year  1987  and 
$2,500,000  for  each  of  fiscal  years  1988  and  1989. 

•  ««•*** 

PAYMENTS  TO  HEALTH  MAINTENANCE  ORGANIZATIONS  AND 
COMPETITIVE  MEDICAL  PLANS 

Sec.  1876.  (a)  ♦  ♦  ♦ 

*•««*** 
(iXl>*  *  * 

***«•«* 

(6XA)  ♦  •  ♦ 

(B)  The  provisions  of  section  1128A  (other  than  [subsection  (a)l 
subsections  (a)  and  (b)  shall  apply  to  a  civil  money  penalty  under 
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subparagraph  (A)  in  the  same  manner  as  they  apply  to  a  civil 
money  penalty  under  that  section. 

«*•**•• 

PROVISIONS  OF  COMMUNITY  NURSING  AND  AMBULATORY  CARE  ON  A 
PREPAID,  CAPITATED  BASIS 

Sec.  1876A.  (a)  Eligibility  of  Medicare  Beneficlaries  to 
Enroll  with  Eligible  Organizations. — Subject  to  the  provisions 
incorporated  by  subsection  (cXS),  every  individual  entitled  to  benefits 
under  part  A  and  enrolled  under  part  B  (other  than  an  individual 
medically  determined  to  have  end-stage  renal  disease  or  an  individ- 
ual enrolled  with  an  eligible  organization  under  section  1876  or 
with  an  organization  under  section  1833(aXlXA))  shall  be  eligible  to 
enroll  under  this  section  with  any  eligible  organization  with  which 
the  Secretary  has  entered  into  a  contract  under  this  section  and 
which  serves  the  geographic  area  in  which  the  individual  resides. 

(b)  Definitions  of  Community  Nursing  and  Ambulatory  Care 
AND  Eligible  Organization.— 

(1)  Community  nursing  and  ambulatory  care  defined.— In 
this  section,  the  term  "community  nursing  and  ambulatory 
care"  means  the  following  services  furnished  to  an  individual 
which  are,  except  as  provided  in  subparagraphs  (F),  (G),  and  (H) 
provided  on  a  visiting  basis  in  a  place  of  residence  used  as  such 
individuals  home: 

(A)  Part-time  or  intermittent  nursing  care  furnished  by  or 
under  the  supervision  of  registered  professional  nurses  on  a 
visiting  basis  in  a  place  of  residence  used  as  an  individ- 
ual's home. 

(B)  Physical,  occupational,  or  speech  therapy. 

(C)  Social  and  refated  services  supportive  of  a  plan  of  am- 
bulatory care. 

(D)  Part-time  or  intermittent  services  of  a  home  health 
aide. 

(E)  Medical  supplies  (other  than  drugs  and  biologicals) 
and  durable  medical  equipment  while  under  a  plan  of  care. 

(F)  Medical  and  other  health  services  described  in  para- 
graphs (2XHXii)  and  (5)  through  (9)  of  section  1861(s). 

(G)  Rural  health  clinic  services  described  in  section 
1861(aaXlXC). 

(H)  Certain  other  related  services  listed  in  section 
1915(cX4XB)  to  the  extent  the  Secretary  finds  such  services 
are  appropriate  to  prevent  the  need  for  institutionalization 
of  a  patient. 

(2)  Eligible  organization  defined.— For  purposes  of  this 
section,  the  term  '^eligible  organization  "  means  a  public  or  pri- 
vate entity,  organized  under  the  laws  of  any  State,  which  meets 
the  following  requirements: 

(A)  The  entity  is  primarily  engaged  in  the  direct  provi- 
sion of  community  nursing  and  ambulatory  care. 

(B)  The  entity  provides  directly,  or  through  arrangements 
with  other  qualified  personnel,  community  nursing  and 
ambulatory  care. 
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(CJ  The  entity  provides  that  all  community  nursing  and 
ambulatory  care  is  furnished  by  or  under  the  supervision  of 
a  registered  nurse  and  that  all  such  care  is  furnished  by 
qualified  staff 

(D)  The  entity  has  policies  governing  the  furnishing  of 
community  nursing  and  ambulatory  care  that  are  devel- 
oped by  registered  professional  nurses. 

(E)  The  entity  maintains  clinical  records  on  all  patients. 

(F)  The  entity  has  protocols  and  procedures  to  assure, 
when  appropriate,  timely  referral  to  or  consultation  with 
other  health  care  providers  or  professionals. 

(G)  The  entity  complies  with  applicable  State  and  local 
laws  governing  the  provision  of  community  nursing  and 
ambulatory  care  to  patients. 

(H)  The  requirements  of  subparagraphs  (B),  (D),  and  (E) 
of  section  1876(bX2). 

(c)  CyONTRACTS  WITH  ELIGIBLE  ORGANIZATIONS.— 

(1)  In  general. — The  Secretary  may  not  enter  into  a  contract 
under  this  section  with  an  eligible  organization  unless  it  meets 
the  requirements  of  this  subsection  and  subsection  (d)  with  re- 
spect to  members  enrolled  under  this  section. 

(2)  Basic  service  package. — The  organization  must  provide 
to  members  enrolled  under  this  section,  through  providers  and 
other  persons  that  meet  the  applicable  requirements  of  this  title 
and  part  A  of  title  XI,  community  nursing  and  ambulatory  care 
(as  defined  in  subsection  (bXV)  which  is  generally  available  to 
individuals  residing  in  the  geographic  area  served  by  the  orga- 
nization, except  that  the  organization  may  provide  such  mem- 
bers with  such  additional  health  care  services  as  the  members 
may  elect,  at  their  option,  to  have  covered. 

(3)  Incorporation  of  enrollment  PROvisiONS.Section 
1876(cXS)  shall  apply  to  eligible  organizations  under  this  section 
in  the  same  manner  as  it  applies  to  eligible  organizations  under 
section  1876,  and,  for  such  purpose,  any  reference  in  that  section 
to  subsection  (aXlXA)  is  deemed  a  reference  to  subsection 
(dXlXA)  of  this  section. 

(4)  Availability  of  services. — The  organization  must  make 
community  nursing  and  ambulatory  care  (and  such  other 
health  care  services  as  such  individuals  have  contracted  for) 
available  and  accessible  to  each  such  individual,  within  the 
area  served  by  the  organization,  with  reasonable  promptness 
and  in  a  manner  which  assures  continuity . 

(5)  Incorporation  of  grievance  procedures.— Section 
1876(cX5)  shall  apply  to  organizations  under  this  section  in  the 
same  manner  as  it  applies  to  organizations  under  section  1876. 

(6)  Quality  ASSURANCE. — The  organization  must  have  arrang- 
ments,  established  in  accordance  with  regulations  of  the  Secre- 
tary, for  an  ongoing  quality  assurance  program  for  health  care 
services  it  provides  to  such  individuals,  which  program  (A) 
stresses  health  outcomes  and  (B)  provides  review  by  health  care 
professionals  of  the  process  followed  in  the  provision  of  such 
health  care  services. 

(d)  Determination  of  Per  Capita  Payment  Rates.— 
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(1)  In  general. — (A)  The  Secretary  shall  annually  determine, 
and  shall  announce  (in  a  manner  intended  to  provide  notice  to 
interested  parties)  not  later  than  September  7  before  the  calen- 
dar year  concerned,  a  per  capita  rate  of  payment  for  each  class 
of  individuals  who  are  enrolled  under  this  section  with  an  eli- 
gible organization  and  who  are  entitled  to  benefits  under  part 
A  and  enrolled  under  part  B. 

(B)  The  Secretary  shall  define  appropriate  classes  of  members, 
based  on  age  disability  status,  and  such  other  factors  as  the 
Secretary  determines  to  be  appropriate,  so  as  to  ensure  actuarial 
equivalence.  The  Secretary  may  add  to,  modify,  or  substitute  for 
such  classes,  if  such  changes  will  improve  the  determination  of 
actuarial  equivalence. 

(C)  The  annual  per  capita  rate  of  payment  for  each  such  class 
shall  be  equal  to  95  percent  of  the  adjusted  average  per  capita 
cost  (as  defined  in  paragraph  (3))  for  that  class. 

(D)  In  the  case  of  an  eligible  organization  with  a  contract,  the 
Secretary  shall  make  monthy  payments  in  advance  and  in  ac- 
cordance with  the  rate  determined  under  subparagraph  (C), 
except  as  provided  in  subsection  (eXSXB),  to  the  organization  for 
each  individual  enrolled  with  the  organization  under  this  sec- 
tion. 

(E)  The  amount  of  payment  under  this  paragraph  may  be  ret- 
roactively adjusted  to  take  into  account  any  difference  between 
the  actual  number  of  individuals  enrolled  in  the  plan  under 
this  section  and  the  number  of  such  individuals  estimated  to  be 
so  enrolled  in  determining  the  amount  of  the  advance  payment. 

(2)  Payments  as  substitute  for  other  payments. — Pay- 
ments under  a  contract  to  an  eligible  organization  under  para- 
graph (1)  shall  be  instead  of  the  amounts  which  (in  the  absence 
of  the  contract)  would  be  otherwise  payable,  pursuant  to  sec- 
tions 1814(b)  and  1833(a),  for  services  furnished  by  or  through 
the  organization  to  individuals  enrolled  with  the  organization 
under  this  section. 

(3)  Adjusted  average  per  capita  cost  (aapcc)  defined. — 
For  purposes  of  this  section  the  term  "adjusted  average  per 
capita  cost"  means  the  average  per  capita  amount  that  the  Sec- 
retary estimates  in  advance  (on  the  basis  of  actual  experience, 
or  retrospective  actuarial  equivalent  based  upon  an  adequate 
sample  and  other  information  and  data,  in  a  geographic  area 
served  by  an  eligible  organization  or  in  a  similar  area,  with  ap- 
propriate adjustments  to  assure  actuarial  equivalence)  would  he 
payable  in  any  contract  year  for  those  services  covered  under 
parts  A  and  B  and  types  of  expenses  otherwise  reimbursable 
under  parts  A  and  B  which  are  described  in  subparagraphs  (A) 
through  (G)  of  subsection  (bXD  (including  administrative  costs 
incurred  by  organizations  described  in  section  1816  and  1842),  if 
the  services  were  to  be  furnished  by  other  than  an  eligible  orga- 
nization. 

(4)  Payment  from  medicare  trust  funds. — The  payment  to 
an  eligible  organization  under  this  section  for  individuals  en- 
rolled under  this  section  with  the  organization  and  entitled  to 
benefits  under  part  A  and  enrolled  under  part  B  shall  be  made 
from  the  Federal  Hospital  Insurance  Trust  Fund  and  the  Feder- 
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al  Supplementary  Medical  Insurance  Trust  Fund  in  such  pro- 
portions from  each  such  trust  fund  as  the  Secretary  deems  to  be 
fair  and  equitable  taking  into  consideration  benefits  attributa- 
ble to  parts  A  and  B,  respectively. 

(5)  Exclusive  source  of  payment.— During  any  period  in 
which  an  individual  is  enrolled  under  this  section  with  an  eli- 
gible organization  having  a  contract,  only  the  eligible  organiza- 
tion (and  no  other  individual  or  person)  shall  be  entitled  to  re- 
ceive payments  from  the  Secretary  under  this  title  for  communi- 
ty nursing  and  ambulatory  care  (as  defined  in  subsection  (bXl)) 
furnished  to  the  individual. 

(6)  Budget  neutrality.— The  Secretary  may  not  enter  into  a 
contract  with  an  organization  under  subsection  (c)  unless  the 
Secretary  determines  that  estimated  total  payments  under  this 
title  for  eligible  individuals  enrolled  under  the  contract  will 
not  exceed,  for  benefits  and  administration,  the  amount  that 
the  Secretary  reasonably  estimates  would  have  been  made  under 
this  title  for  such  individuals  if  the  Secretary  had  not  entered 
into  such  a  contract.  / 

(e)  Restriction  on  Premiums,  Deductibles,  Copayments,  and 
Coinsurance.  — 

(V  In  general. — In  no  case  may  the  portion  of  an  eligible  or- 
ganization 's  premium  rate  and  the  actuarial  value  of  its  deduc- 
tibles, coinsurance,  and  copayments  charged  (with  respect  to 
community  nursing  and  ambulatory  care)  to  individuals  who 
are  enrolled  under  this  section  with  the  organization,  exceed  the 
actuarial  value  of  the  coinsurance  and  deductibles  that  would 
be  applicable  on  the  average  to  individuals  enrolled  under  this 
section  with  the  organization  (or,  if  the  Secretary  finds  that 
adequate  data  are  not  available  to  determine  that  actuarial 
value,  the  actuarial  value  of  the  coinsurance  and  deductibles 
applicable  on  the  average  to  individuals  in  the  area,  in  the 
State,  or  in  the  United  States,  eligible  to  enroll  under  this  sec- 
tion with  the  organization,  or  other  appropriate  data)  and  enti- 
tled to  benefits  under  part  A  and  enrolled  under  part  B,  if  they 
were  not  members  of  an  eligible  organization. 

(2)  Additional  benefits.— If  the  eligible  organization  pro- 
vides to  its  members  enrolled  under  this  section  services  in  ad- 
dition to  community  nursing  and  ambulatory  care,  election  of 
coverage  for  such  additional  services  shall  be  optional  for  such 
members  and  such  organization  shall  furnish  such  members 
with  information  on  the  portion  of  its  premium  rate  or  other 
charges  applicable  to  sucn  additional  services.  In  no  case  may 
the  sum  of— 

(A)  the  portion  of  such  organization's  premium  rate 
charged,  with  respect  to  such  additional  services,  to  mem- 
bers enrolled  under  this  section,  and 

(B)  the  actuarial  value  of  its  deductibles,  coinsurance, 
and  copayments  charged,  with  respect  to  such  services  to 
such  members, 

exceed  the  adjusted  community  rate  for  such  services  (as  de- 
fined in  section  lS76(eX3)). 

(3)  Additional  benefits  required. — (A)  Subject  to  subpara- 
graphs (B)  and  (C),  each  such  contract  shall  provide  that  if— 
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(i)  the  adjusted  community  rate,  referred  to  in  paragraph 
(2),  for  community  nursing  and  ambulatory  care  covered 
under  parts  A  and  B  (as  reduced  for  the  acruarial  value  of 
the  coinsurance  and  deductibles  under  those  parts)  for 
members  enrolled  under  this  section  with  the  organization, 

is  less  than 

(ii)  the  average  of  the  per  capita  rates  of  payment  to  be 
made  under  subsection  (aXV  at  the  beginning  of  an  annual 
contract  period  for  members  enrolled  under  this  section 
with  the  organization, 

the  eligible  organization  shall  provide  to  such  members  the  ad- 
ditional benepts  described  in  section  1876(gXS)  which  are  select- 
ed by  the  eligible  organization  and  which  the  Secretary  finds 
are  at  least  equal  in  value  to  the  difference  between  that  aver- 
age per  capita  payment  and  the  adjusted  community  rate  (as  so 
reduced). 

(B)  Suparagraph  (A)  shall  not  apply  with  respect  to  any  orga- 
nization which  elects  to  receive  a  lesser  payment  to  the  extent 
that  there  is  no  longer  a  difference  between  the  average  per 
capita  payment  and  adjusted  community  rate  (as  so  reduced). 

(C)  An  organization  (with  the  approval  of  the  Secretary)  may 
provide  that  a  part  of  the  value  of  such  additional  benefits 
under  subparagraph  (A)  be  withheld  and  reserved  by  the  Secre- 
tary as  provided  in  section  1876(g)(5). 

(D)  If  the  Secretary  finds  that,  for  purposes  of  subparagraph 
(A),  there  is  insufficient  enrollment  experience  to  determine  an 
average  of  the  per  capita  rates  of  payment  to  be  made  under 
subsection  (dXV  at  the  beginning  of  a  contract  period,  the  Secre- 
tary may  determine  such  an  average  based  on  the  enrollment 
experience  of  other  contracts  entered  into  under  this  section. 

(4)  Incorporated  of  related  provisions. — The  provisions  of 
paragraphs  (3),  (5)  and  (6)  of  section  1876(g)  shall  apply  in  the 
same  manner  to  contracts  under  this  section  as  they  apply  to 
risk-sharing  contracts  under  section  1876,  and,  for  this  purpose, 
any  reference  in  such  paragraphs  to  paragraph  (2)  is  deemed  a 
reference  to  paragraph  (3)  of  this  subsection. 

(5)  Incorporation  of  secondary  payor  provision.— Section 
1876(eX4)  shall  apply  to  eligible  organizations  under  this  section 
in  the  same  manner  as  it  applies  to  eligible  organizations  under 
section  1876. 

(f)  Incorporation  of  Provisions  Relating  to  Other  Terms  of 
Contract. — Section  1876(i)  shall  apply  to  contracts  under  this  sec- 
tion in  the  same  manner  as  it  applies  to  contracts  under  section 
1876,  and,  for  such  purpose,  any  reference  to  subsection  (e)  is  deemed 
a  reference  to  subsection  (d)  of  this  section. 

******* 

MEDICARE  COVERAGE  FOR  END  STAGE  RENAL  DISEASE  PATIENTS 

Sec.  1881.  (a)  ♦  •  ♦ 

(bXD  Payments  under  this  title  with  respect  to  services,  in  addi- 
tion to  services  for  which  payment  would  otherwise  be  made  under 
this  title,  furnished  to  individuals  who  have  been  determined  to 
have  end  stage  renal  disease  shall  include  (A)  payments  on  behalf 
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of  such  individusds  to  providers  of  services  and  renal  dialysis  facili- 
ties which  meet  such  requirements  as  the  Secretary  shall  be  regu- 
lation prescribe  for  institutional  dialysis  services  and  supplies  (in- 
cluding self-dialysis  services  in  a  self-care  dialysis  unit  maintained 
by  the  provider  or  facility),  transplantation  services,  self-care  home 
dialysis  support  services  which  are  furnished  by  the  provider  or  fa- 
cility, and  routine  professional  services  performed  by  a  physician 
during  a  maintenance  dialysis  episode  if  payments  for  his  other 
professional  services  furnished  to  an  individual  who  has  end  stage 
renal  disease  are  made  on  the  basis  specified  in  paragraph  (3XA)  of 
this  subsection,  and  (B)  pajrments  to  or  on  behalf  of  such  individ- 
uals for  home  dialysis  supplies  and  equipment.  The  requirements 
prescribed  by  the  Secretary  under  subparagraph  (A)  shall  include 
requirements  for  a  minimum  utilization  rate  for  [covered  proce- 
dures and  for  self-dialysis  training  programs  J  transplantations, 

**«*•*« 

(cXl)  *  *  • 

(2)  The  network  organizations  of  each  network  shadl  be  responsi- 
ble, in  addition  to  such  other  duties  and  functions  as  may  be  pre- 
scribed by  the  Secretary,  for — 
(A) ♦  •  * 

«*•««** 

(F)  collecting,  validating,  and  analyzing  such  data  as  are  nec- 
essary to  prepare  the  reports  required  by  subparagraph  (H) 
[and  subsection  (g)]  and  to  assure  the  maintenance  of  the  reg- 
istry established  under  paragraph  (7); 

**««*«* 

(6)  It  is  the  intent  of  the  CJongress  that  the  maximum  practical 
number  of  patients  who  are  medically,  socially,  and  psychologically 
suitable  candidates  for  home  dialysis  or  transplantation  should  be 
so  treated  and  the  maximum  practical  number  of  patients  who  are 
suitable  candidates  for  vocational  rehabilitation  services  be  given 
access  to  such  services  and  encouraged  to  return  to  gainful  employ- 
ment. The  Secretary  shall  consult  with  appropriate  professional 
and  newtwork  organizations  and  consider  available  evidence  relat- 
ing to  developments  in  research,  treatment  methods,  and  technolo- 
gy for  home  dialysis  and  transplantation.  [The  Secretary  shall  pe- 
riodically submit  to  the  Congress  such  legislative  recommendations 
as  the  Secretary  finds  warranted  on  the  basis  of  such  consultation 
and  evidence  to  further  the  national  objective  of  maximizing  the 
use  of  home  dialysis  and  transplanation  consistent  with  good  medi- 
cal practice.! 

****««« 

[(g)  The  Secretary  shall  submit  to  the  Congress  on  July  1,  1979, 
and  July  1  of  each  year  thereafter  a  report  on  the  end  stage  renal 
disease  program,  including  but  not  limited  to — 

[(1)  the  number  of  patients,  nationally  and  by  renal  disease 
network,  on  dialysis  (self-dialysis  or  otherwise)  at  home  and  in 
facilities; 

[(2)  the  number  of  new  patients  entering  dialysis  at  home 
and  in  facilities  during  the  year; 
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[(3)  the  number  of  facilities  providing  dialysis  and  the  utili- 
zation rates  of  those  facilities; 

[(4)  the  number  of  kidney  transplants,  by  source  of  donor 
organ; 

[(5)  the  number  of  patients  awaiting  organs  for  transplant; 
(6)  the  number  of  transplant  failures; 
2    [(7)  the  range  of  costs  of  kidney  acquisitions,  by  type  of  facili- 
ty and"  by  region; 

[(8)  the  number  of  facilities  providing  transplants  and  the 
number  of  transplants  performed  per  facility; 
[(9)  patient  mortality  and  morbidity  rates; 
1(10)  the  average  annual  cost  of  hospitalization  for  ancillary 
problems  in  dialysis  and  transplant  patients,  and  drug  costs  for 
tijansplant  patients; 

[(11)  m^care  pa3rment  rat0s  for  dialysis,  transplant  proce- 
dures, and  physician  services,  along  with  any  changes  in  such 
rates  during  the  year  and  the  Reasons  for  those  changes; 

f (12)  the  result^  of  cost-saving  experiments; 
(13)  the  results  of  basic  kidney  disease  research  conducted 
by  the  Federal  Government,  private  institutions,  and  foreign 
governments; 

[(14)  information  on  the  activities  of  medical  review  boards 
and  other  networks  organizations;  and 

[(15)  estimated  program  costs  over  the  next  five  years.  J 
[(h) J^pXD  In  any  case  where  the  Secretary— 

(A)  finds  that  a  renal  dialysis  facility  is  not  in  substantial 
compliance  with  requirements  for  such  facilities  prescribed 
under  subsection  (bXlXA), 

(B)  finds  that  the  facility's  deficiencies  do  not  immediately 
jeopardize  the  health  and  safety  of  patients,  and 

(C)  has  given  the  facility  a  reasonable  opportunity  to  correct 
its  deficiencies, 

the  Secretary  may,  in  lieu  of  terminating  approval  of  the  facility, 
determine  that  payment  under  this  title  shall  be  made  to  the  facility 
only  for  services  furnished  to  individuals  who  were  patients  of  the 
facility  before  the  effective  date  of  the  notice. 

(2)  The  Secretary's  decision  to  restrict  payments  under  this  sub- 
section shall  be  made  effective  only  after  such  notice  to  the  public 
and  to  the  facility  as  may  be  prescribed  in  regulations,  and  shall 
remain  in  effect  until  (A)  the  Secretary  finds  that  the  facility  is  in 
substantial  compliance  with  the  requirements  under  subsection 
(bXlXA),  or  (B)  the  Secretary  terminates  the  agreement  under  this 
title  with  the  facility. 

(3)  A  facility  dissatisfied  with  a  determination  by  the  Secretary 
under  paragraph  (1)  shall  be  entitled  to  a  hearing  thereon  by  the 
Secretary  (after  reasonable  notice)  to  the  same  extent  as  is  provid- 
ed in  section  205(b),  and  to  judicial  review  of  the  Secretary  s  final 
decision  after  such  hearing  as  is  provided  ins  section  205(g). 

««««•*• 

[purchase  of  durable  medical  equipment 

[Sec.  1889.  (a)  In  the  case  of  durable  medical  equipment  to  be 
furnished  an  individual,  the  Secretary  shall  determine,  on  the  basis 
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of  such  medical  and  other  evidence  as  he  finds  appropriate  (includ- 
ing certification  by  the  attending  physician  with  respect  to  expect- 
ed duration  of  need),  whether  the  expected  duration  of  the  medical 
need  for  the  equipment  warrants  a  presumption  that  purchase  of 
the  equipment  would  be  less  costly  or  more  practical  than  rental.  If 
the  Secretary  determines  that  such  a  presumption  does  exist,  he 
shall  require  that  the  equipment  be  purchased,  on  a  lease-purchase 
basis  or  otherwise,  and  shall  make  pajrment  in  accordance  with  the 
lease-purchase  agreement  (or  in  a  lump  sum  amount  if  the  equip- 
ment is  purchased  other  than  on  a  lease-purchase  basis);  except 
that  the  Secretanr  may  authorize  the  rental  of  the  equipment  not- 
withstanding such  determination  if  he  determines  that  that  pur- 
chase of  the  equipment  would  be  inconsistent  with  the  purposes  of 
this  title  or  would  create  an  undue  financial  hardship  on  the  indi- 
vidual who  will  use  it. 

[(b)  With  respect  to  purchases  of  used  durable  medical  equip- 
ment, the  Secretary  may  waive  any  coinsurance  amount  applicable 
whenever  the  purchase  price  of  the  used  equipment  is  at  least  25 
percent  less  than  the  reasonable  charge  for  comparable  new  equip- 
ment. 

[(c)  For  purposes  of  subsection  (a),  the  Secretary  may,  pursuant 
to  agreements  made  with  suppliers  of  durable  medical  equipment, 
establish  reimbursement  procedures  which  he  finds  to  be  equitable, 
economical,  and  feasible. 

[(d)  The  Secretary  shall  encourage  suppliers  of  durable  medical 
equipment  to  make  their  equipment  available  to  individuals  enti- 
tled to  benefits  under  this  title  on  a  lease-purchase  basis  whenever 
possible.  J 

CONDITIONS  OF  PARTICIPATION  FOR  HOME  HEALTH  AGENCIES;  HOME 

HEALTH  QUALITY 

Sec.  1891.  (a)  The  conditions  of  participation  that  a  home  health 
agency  is  required  to  meet  under  this  subsection  are  as  follows: 

(1)  The  agency  protects  and  promotes  the  rights  of  each  indi- 
vidual under  its  care,  including  each  of  the  following  rights: 

(A)  The  right  to  be  fully  informed  in  advance  about  the 
care  and  treatment  to  be  provided  by  the  agency,  to  be  fully 
informed  in  advance  of  any  changes  in  the  care  or  treat- 
ment to  be  provided  by  the  agency  that  may  affect  the  indi- 
vidual's well  being,  and  (except  with  respect  to  an  individ- 
ual adjudged  incompetent)  to  participate  in  planning  care 
and  treatment  or  changes  in  care  or  treatment. 

(B)  The  right  to  voice  grievances  with  respect  to  treatment 
or  care  that  is  (or  fails  to  be)  furnished  without  discrimina- 
tion or  reprisal  for  voicing  grievances. 

(C)  The  right  to  confidentiality  of  the  clinical  records  de- 
scribed in  section  1861(oXS). 

(D)  The  right  to  have  one's  property  treated  with  respect. 

(E)  The  right  to  be  fully  informed  orally  and  in  writing 
(in  advance  of  coming  under  the  care  of  the  agency)  of— 

(i)  all  items  and  services  furnished  by  (or  under  ar- 
rangements with)  the  agency  for  which  payment  may  be 
maae  under  this  title, 
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(ii)  the  coverage  available  for  such  items  and  services 
under  this  title,  title  XIX,  and  any  other  Federal  pro- 
gram of  which  the  agency  is  reasonably  aware, 

(Hi)  any  charges  for  items  and  services  not  covered 
under  this  title  and  any  charges  the  individual  may 
have  to  pay  with  respect  to  items  and  services  fur- 
nished by  (or  under  arrangements  with)  the  agency, 
and 

(iv)  any  changes  in  the  charges  or  items  and  services 
described  in  clause  (i),  (ii),  or  (lii). 

(F)  The  right  to  be  fully  informed  in  writing  (in  advance 
of  coming  under  the  care  of  the  agency)  of  the  individuals 
rights  and  obligations  under  this  title. 

(G)  The  right  to  be  informed  of  the  availability  of  the 
State  home  health  agency  hot-line  established  under  section 
m4(a). 

(2)  The  agency  notifies  the  State  entity  responsible  for  the  li- 
censing or  certification  of  the  agency  of  a  change  in — 

(A)  the  persons  with  an  ownership  or  control  interest  (as 
defined  in  section  1124(aXS))  in  the  agency,  and 

(B)  the  corporation,  association,  or  other  company  respon- 
sible for  the  management  of  the  agency. 

Such  notice  shall  be  given  at  the  time  of  the  change  and  shall 
include  the  identity  of  each  new  person  or  company  described  in 
the  previous  sentence. 

(SXA)  The  agency  must  not  use  (on  a  full-time,  temporary,  per 
diem,  or  other  basis),  any  individual  who  is  not  a  licensed 
health  care  professional  to  provide  items  or  services  described  in 
section  186l(m)  on  or  after  October  1,  1989,  unless  the  individ- 
ual— 

(i)  as  a  result  of  completing  a  training  program  that 
meets  minimum  standards  established  by  the  Secretary 
under  subparagraph  (D),  is  competent  to  provide  such  items 
or  services,  or 

(iiXV  is  enrolled  in,  and  making  timely  progress  in  com- 
pleting, such  a  training  program,  the  completion  of  which 
reasonably  assures  that  the  individual  is  competent  to  pro- 
vide such  items  or  services,  and  (II)  with  respect  to  provid- 
ing specific  items  or  services,  is  competent  to  provide  those 
items  or  services. 

(B)  The  agency  must  provide  such  regular  performance  review 
and  regular  in-service  education  as  assures  that  individuals 
used  to  provide  items  and  services  described  in  section  1861(m) 
are  competent  to  provide  those  items  and  services. 

(C)  For  purposes  of  subparagraph  (A),  an  individual  is  not 
considered  to  have  completed  a  training  program  described  in 
subparagraph  (AXi)  if,  since  the  individual's  most  recent  com- 
pletion of  such  a  program,  there  has  been  a  continuous  period 
of  24  consecutive  months  during  none  of  which  the  individual 
was  used  to  provide  items  and  services  described  in  section 
1861(m)  for  compensation. 

(DXi)  The  Secretary  shall  establish  minimum  standards  for 
training  programs  described  in  subparagraph  (A)  by  not  later 
than  July  1,  1988. 
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(ii)  Such  standards  shall  include  the  content  of  the  curricu- 
lum, minimum  hours  of  training,  qualification  of  instructors, 
and  procedures  for  determination  of  competency. 

(Hi)  Such  standards  may  permit  recognition  of  programs  of- 
fered by  or  in  home  health  agencies,  as  well  as  other  organiza- 
tions (including  employee  organizations),  and  or  programs  in 
effect  on  the  date  of  the  enactment  of  this  section;  except  that 
they  may  not  provide  for  the  recognition  and  approval  of  a  pro- 
gram offered  by  or  in  a  home  health  agency  which  has  been  de- 
termined to  be  out  of  compliance  with  the  requirements  speci- 
fied in  or  pursuant  to  section  1861(o)  or  subsection  (a)  within 
the  previous  2  years. 

(iv)  Such  standards  shall  permit  a  determination  that  an  in- 
dividual who  has  completed  (before  January  1,  1989)  a  training 
program  shall  be  deemed  to  have  completed  a  program  ap- 
proved by  the  Secretary  if  the  Secretary  determines  that,  at  the 
time  the  program  was  offered,  the  program  met  the  standards 
established  under  this  subparagraph. 

(4)  The  agency  includes  an  individual's  plan  of  care  required 
under  section  1861(m)  as  part  of  the  clinical  records  described 
in  section  1861(oXS). 

(5)  The  agency  operates  and  provides  services  in  compliance 
with  all  applicable  Federal,  State,  and  local  laws  and  regula- 
tions (including  the  requirements  of  section  1124)  and  with  all 
accepted  professional  standards  and  principles  which  apply  to 
professionals  providing  items  and  services  in  such  an  agency. 

(b)  It  is  the  duty  and  responsibility  of  the  Secretary  to  assure  that 
the  conditions  of  participation  and  requirements  specified  in  or  pur- 
suant to  section  1861(o)  and  subsection  (a)  of  this  section  ana  the 
enforcement  of  such  conditions  and  requirements  are  adequate  to 
protect  the  health  and  safety  of  individuals  under  the  care  of  a 
home  health  agency  and  to  promote  the  effective  and  efficient  oper- 
ation of  the  program. 

(cXD  Any  agreement  entered  into  or  renewed  by  the  Secretary  pur- 
suant to  section  1864  relating  to  home  health  agencies  shall  provide 
that  the  appropriate  State  or  local  agency  shall  conduct  an  annual 
standard  survey  of  each  home  health  agency.  Any  individual  who 
notifies  (or  causes  to  be  notified)  a  home  health  agency  of  the  time 
or  date  on  which  such  a  survey  is  scheduled  to  be  conducted  is  sub- 
ject to  a  civil  money  penalty  of  not  to  exceed  $2,000.  The  Secretary 
shall  provide  for  imposition  of  civil  money  penalties  under  this 
clause  in  a  manner  similar  to  that  for  the  imposition  of  civil  money 
penalties  under  section  1128A.  The  Secretary  shall  review  each 
State's  or  local  agency's  procedures  for  scheduling  and  conduct  of 
annual  standard  surveys  to  assure  that  the  State  or  agency  has 
taken  all  reasonable  steps  to  avoid  giving  notice  of  such  a  survey 
through  the  scheduling  procedures  and  the  conduct  of  the  surveys 
themselves. 

(2XA)  Except  as  provided  in  subparagraph  (B),  the  standard 
survey  shall  be  conducted  without  prior  notice  with  respect  to  each 
home  health  agency  not  later  than  15  months  after  the  date  of  the 
previous  standard  survey  conducted  under  this  paragraph  with  re- 
spect to  that  agency.  The  State-wide  average  interval  oetween  stand- 
ard surveys  of  any  home  health  agency  shall  not  exceed  12  months. 
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(B)  If  not  otherwise  conducted  under  subparagraph  (A),  a  stand- 
ard survey  (or  an  abbreviated  standard  survey)  of  an  agency — 

(ij  may  be  conducted  within  2  months  of  any  change  of  owner- 
ship, administration,  or  management  of  the  agency,  and 

(ii)  shall  be  conducted  within  2  months  of  when  a  significant 
number  of  complaints  have  been  reported  with  respect  to  the 
agency  to  the  Secretary,  the  State,  the  entity  responsible  for  the 
licensing  of  the  agency,  the  State  or  local  agency  responsible  for 
maintaining  a  toll-free  hotline  and  investigative  unit  (under 
section  1864(a)),  or  any  other  appropriate  Federal,  State,  or  local 
agency. 

(C)  A  standard  survey  conducted  under  this  paragraph  with  re- 
spect to  a  home  health  agency — 

(i)  shall  include,  for  a  case-mix  stratified  sample  of  individ- 
uals furnished  items  or  services  by  the  agency — 

(I)  visits  to  the  homes  of  such  individuals,  but  only  with 
the  consent  of  such  individuals,  for  the  purpose  of  evaluat- 
ing (in  accordance  with  a  standardized  reproducible  assess- 
ment instrument  (or  instruments)  approved  by  the  Secretary 
under  subsection  (d))  the  extent  to  which  the  quality  and 
scope  of  items  and  services  furnished  by  the  agency  at- 
tained and  maintained  the  highest  possible  functional  ca- 
pacity of  each  such  individual  as  relected  in  such  individ- 
ual's written  plan  of  care  required  under  section  1861(m) 
and  clinical  records  required  under  section  1861(oXS);  and 

(II)  a  survey  of  the  quality  of  care  and  services  furnished 
by  the  agency  as  measured  by  indicators  of  medical,  nurs- 
ing, and  rehabilitative  care; 

(ii)  shall  be  based  upon  a  protocol  that  is  developed,  tested, 
and  validated  by  the  Secretary  not  later  than  October  1,  1989; 
and 

(Hi)  shall  be  conducted  by  an  individual — 

G)  who  meets  minimum  qualifications  established  by  the 
Secretary  not  later  than  July  1,  1989,  and 

(II)  who  is  not  serving  (or  has  not  served  within  the  previ- 
ous 2  years)  as  a  member  of  the  staff  or  as  a  consultant  to 
the  home  health  agency  surveyed  with  respect  to  such  agen- 
cy's compliance  with  any  condition  of  participation  speci- 
fied in  or  pursuant  to  section  1861(o)  or  subsection  (a)  of 
this  section. 

(D)  Each  home  health  agency  that  is  found,  under  a  standard 
survey,  to  have  provided  poor  substandard  care  shall  be  subject  to 
an  extended  survey  to  identify  policies  and  procedures  which  pro- 
duced such  care  and  to  determine  whether  the  agency  has  complied 
with  the  conditions  of  participation  specified  in  or  pursuant  to  sec- 
tion 1861(o)  and  subsection  (a)  of  this  section.  The  extended  survey 
shall  be  conducted  immediately  after  the  standard  survey  (or,  if  not 
practical,  not  later  than  2  weeks  after  the  date  of  completion  of  the 
standard  survey).  Any  other  agency  may,  at  the  Secretary  's  or  State's 
discretion,  be  subject  to  such  an  extended  survey  or  partial  extended 
survey. 

(E)  Nothing  in  this  paragraph  shall  be  construed  as  requiring  an 
extended  (or  partial  extended)  survey  as  a  prerequisite  to  imposing  a 
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sanction  against  an  agency  under  subsection  (e)  on  the  basis  of  the 
findings  of  a  standard  survey. 

(dXV  Not  later  than  Apnl  I  1989,  the  Secretary  shall  designate 
an  assessment  instrument  (or  instruments)  for  use  by  an  agency  con- 
ducting surveys  pursuant  to  subsection  (c). 

(2XA)  Not  later  than  January  I  1991,  the  Secretary  shall— 

(i)  evaluate  the  assessment  process, 

(ii)  report  to  Congress  on  the  results  of  such  evaluation,  and 
(Hi)  based  on  such  evaluation,  make  such  modifications  in 

the  assessment  process  as  the  Secretary  determines  are  appropri- 
ate, 

(B)  The  Secretary  shall  periodically  update  the  evaluation  con- 
ducted under  subparagraph  (A),  report  the  results  of  such  update  to 
Congress,  and,  based  on  such  update,  make  such  modifications  in 
the  assessment  process  as  the  Secretary  determines  are  appropriate. 

(3)  The  Secretary  shall  provide  for  the  training  of  State  ami  Fed- 
eral surveyors  in  the  use  of  any  assessment  instrument  (or  instru- 
ments) designated  under  paragraph  (1). 

(eXD  If  the  Secretary  determines  on  the  basis  of  a  standard,  ex- 
tended, or  partial  extended  survey  or  otherwise,  that  a  home  health 
CLgency  that  is  certified  for  participation  under  this  title  is  no  longer 
in  compliance  with  the  requirements  specified  in  or  pursuant  to  sec- 
tion 1861(o)  or  subsection  (a)  and  determines  that  the  deficiencies  in- 
volved immediately  jeopardize  the  health  and  safety  of  the  individ- 
uals to  whom  the  agency  furnishes  items  and  services,  the  Secretary 
shall  take  immediate  action  to  remove  the  jeopardy  and  correct  the 
deficiencies  through  the  remedy  specified  in  subsection  (fX2XAXiii) 
or  terminate  the  certification  of  the  agency,  and  may  provide,  in  ad- 
dition, for  1  or  more  of  the  other  remedies  described  in  subsection 
(fX2XA). 

(2)  If  the  Secretary  determines  on  the  basis  of  a  standard,  ex- 
tended, or  partial  extended  survey  or  otherwise,  that  a  home  health 
CLgency  that  is  certified  for  participation  under  this  title  is  no  longer 
in  compliance  with  the  requirements  specified  in  or  pursuant  to  sec- 
tion 1861(o)  or  subsection  (a)  and  determines  that  the  deficiencies  in- 
volved do  not  immediately  jeopardize  the  health  and  safety  of  the 
individuals  to  whom  the  agency  furnishes  items  and  services,  the 
Secretary  may  (for  a  period  not  to  exceed  6  months)  impose  interme- 
diate sanctions  developed  pursuant  to  subsection  (f),  in  lieu  of  termi- 
nating the  certification  of  the  agency.  If,  after  such  a  period  of  in- 
termediate sanctions,  the  agency  is  still  no  longer  in  compliance 
with  the  requirements  specified  in  or  pursuant  to  section  1861(o)  or 
subsection  (a),  the  Secretary  shall  terminate  the  certification  of  the 
agency. 

(3)  If  the  Secretary  determines  that  a  home  health  agency  that  is 
certified  for  participation  under  this  title  is  in  compliance  with  the 
requirements  specified  in  or  pursuant  to  section  1861(o)  or  subsection 
(a)  but,  as  of  a  previous  period,  did  not  meet  such  requirements,  the 
Secretary  may  provide  for  a  civil  money  penalty  under  subsection 
(fX2XAXi)  for  the  days  in  which  it  finds  that  the  agency  was  not  in 
compliance  with  such  requirements. 

(i)  The  Secretary  may  continue  payments  under  this  title  with  re- 
spect to  a  home  health  agency  not  in  compliance  with  the  require- 
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merits  specified  in  or  pursuant  to  section  1861(o)  or  subsection  (a) 


(A)  the  State  or  local  survey  agency  finds  that  it  is  more  ap- 
propriate to  take  alternative  action  to  assure  compliance  of  the 
agency  with  the  requirements  than  to  terminate  the  certification 
of  the  agency, 

(B)  the  agency  has  submitted  a  plan  and  timetable  for  correc- 
tive action  to  the  Secretary  for  approval  and  the  Secretary  ap- 
proves the  plan  of  corrective  action,  and 

(C)  the  agency  agrees  to  repay  to  the  Federal  Government  pay- 
ments received  under  this  subparagraph  if  the  corrective  action 
is  not  taken  in  accordance  with  the  approved  plan  and  timeta- 
ble. 

The  Secretary  shall  establish  guidelines  for  approval  of  corrective 
actions  requested  by  home  health  agencies  under  this  subparagraph, 
(fXl)  The  Secretary  shall  develop  and  implement,  by  not  later 
than  Apnl  1,  1989— 

(A)  a  range  of  intermediate  sanctions  to  apply  to  home  health 
agencies  under  the  conditions  described  in  subsection  (e),  and 

(B)  appropriate  procedures  for  appealing  determinations  relat- 
ing to  the  imposition  of  such  sanctions. 

(2XA)  The  intermediate  sanctions  developed  under  paragraph  (1) 
shall  include — 

(i)  civil  money  penalties  (with  interest)  for  each  day  of  non- 
compliance, 

(ii)  suspension  of  all  or  part  of  the  payments  to  which  a  home 
health  agency  would  otherwise  be  entitled  under  this  title  with 
respect  to  items  and  services  furnished  by  a  home  health  agency 
on  or  after  the  date  on  which  the  Secretary  determines  that  in- 
termediate sanctions  should  be  imposed  pursuant  to  subsection 
(eX2),  and 

(Hi)  the  appointment  of  temporary  management  to  oversee  the 
operation  of  the  home  health  agency  and  to  protect  and  assure 
the  health  and  safety  of  the  individuals  under  the  care  of  the 
agency  while  improvements  are  made  in  order  to  bring  the 
agency  into  compliance  with  all  the  requirements  specified  in  or 
pursuant  to  section  1861(o)  or  subsection  (a). 
The  temporary  management  under  clause  (Hi)  shall  not  be  terminat- 
ed until  the  Secretary  has  determined  that  the  agency  has  the  man- 
agement capability  to  ensure  continued  compliance  with  all  the  re- 
quirements referred  to  in  that  clause, 

(B)  The  sanctions  specified  in  subparagraph  (A)  are  in  addition  to 
sanctions  otherwise  available  under  State  or  Federal  law  and  shall 
not  be  construed  as  limiting  other  remedies,  including  any  remedy 
available  to  an  individual  at  common  law. 

(C)  A  finding  to  suspend  payment  under  subparagraph  (AXH) 
shall  terminate  when  the  Secretary  finds  that  the  home  health 
agency  is  in  substantial  compliance  with  all  the  requirements  speci- 
fied in  or  pursuant  to  section  1861(o)  and  subsection  (a). 

(2)  The  Secretary  shall  develop  and  implement,  by  not  later  than 
April  1,  1989,  specific  procedures  with  respect  to  the  conditions 
under  which  each  of  the  intermediate  sanctions  developed  under 
paragraph  (1)  is  to  he  applied,  including  the  amount  of  any  fines 
and  the  severity  of  each  of  these  sanctions.  Such  procedures  shall  be 


over  a  period  of  not  loi 
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designed  so  as  to  minimize  the  time  between  identification  of  defi- 
ciencies and  imposition  of  these  sanctions  and  shall  provide  for  the 
imposition  of  incrementally  more  severe  fines  for  repeated  or  uncor- 
rected deficiencies. 

TITLE  XIX— GRANTS  TO  STATES  FOR  MEDICAL 
ASSISTANCE  PROGRAMS 

•  ••««•• 

STATE  PLANS  FOR  MEDICAL  ASSISTANCE 

Sec.  1902.  (a)  A  State  plan  for  medical  assistance  must-- 

(1)  provide  that  it  shall  be  in  effect  in  all  political  subdivi- 
sions of  the  State,  and,  if  administered  by  them,  be  mandatory 
upon  them; 

(2)  provided  for  financial  participation  by  the  State  (which 
participation  may  include  the  application  of  private  funds  do- 
nated to,  and  subject  to  the  unrestricted  control  of  the  State) 
equal  to  not  less  than  40  per  centum  of  the  non-Federal  share 
of  the  expenditures  imder  the  plan  with  respect  to  which  pay- 
ments under  section  1903  are  authorized  by  this  title;  and,  ef- 
fective July  1,  1969,  provide  for  financial  participation  by  the 
State  (which  participation  may  include  the  application  of  pri- 
vate funds  donated  to,  and  subject  to  the  unrestricted  control  of 
the  State)  equal  to  all  of  such  non-Federal  share  or  provide  for 
distribution  of  funds  from  Federal  or  State  sources,  for  carry- 
ing out  the  State  plan,  on  an  equalization  or  other  basis  which 
will  assure  that  the  lack  of  adequate  funds  from  local  sources 
will  not  result  in  lowering  the  amount,  duration,  scope,  or 
quality  of  care  and  services  available  under  the  plan; 

•  •••••• 

(9)  provide — 

(A)  •  •  • 

•  •••••• 

(C)  that  any  laboratory  services  paid  for  under  such  plan 
must  be  provided  by  a  laboratory  which  meets  the  applica- 
ble requirements  of  section  1861(eX9)  or  paragraphs  £(12) 
and  (13)3  (W  and  (W  of  section  1861(s),  or,  in  the  case  of 
a  laboratory  which  is  in  a  rural  health  clinic,  of  section 
1861(aaX2XG); 

(10)  provide — 

(A)  for  making  medical  assistance  available,  including  at 
least  the  care  and  services  listed  in  paragraphs  (1)  through 
(5)  and  (17)  of  section  1905(a),  to— 

(i)  •  •  • 

(ii)  at  the  option  of  the  State,  to  any  group  or  groups 
of  individuals  described  la  section  1905(a)  (or,  in  the 
case  of  individuals  described  in  section  1905(aXi),  to 
any  reasonable  categories  of  such  individuals)  who  £ire 
not  individuals  described  in  clause  (i)  of  this  subpara- 
graph but — 
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a)'  *  * 

(VI)  who  would  be  eligible  under  the  State  plan 
under  this  title  if  they  were  in  a  medical  institu- 
tion, with  respect  to  whom  there  has  been  a  deter- 
mination that  but  for  the  provision  of  home  or 
community-based  services  described  in  [section 
1915(c)]  subsection  (c)  or  (d)  of  section  1915  they 
would  require  the  level  of  care  provided  in  a  hos- 
pital, [skilled]  nursing  facility  or  intermediate 
care  facility  for  the  mentally  retarded  the  cost  of 
which  could  be  reimbursed  under  the  State  plan, 
and  who  will  receive  home  or  community-based 
services  pursuant  to  a  waiver  granted  by  the  Sec- 
retary under  [section  1915(c)]  subsection  (c)  or  (d) 
of  section  1915, 

««*•«*« 

(IX)  subject  to  subsection  flX4),  who  are  de- 
scribed in  subsection  GXD,  or 

(X)  subject  to  subsection  (mX3),  who  are  de- 
scribed in  subsection  (mXD; 

**««•«* 

(C)  that  if  medical  assistance  is  included  for  any  group  of 
individuals  described  in  section  1905(a)  who  are  not  de- 
scribed in  subparagraph  (A)  or  (E),  then— - 

(i)  the  plan  must  include  a  description  of  (I)  the  cri- 
teria for  determining  eligibility  of  individuals  in  the 
group  for  such  medical  assistance,  (11)  the  amount,  du- 
ration, and  scope  of  medical  assistance  made  available 
to  individuals  in  the  group,  and  (III)  the  single  stand- 
ard to  be  employed  in  determining  income  and  re- 
source eligibility  for  all  such  groups,  and  the  method- 
ology to  be  employed  in  determining  such  eligibility, 
which  shall  be  [the  same]  no  more  restrictive  than 
the  methodology  which  would  be  employed  under  the 
supplemental  security  income  program  in  the  cse  of 
groups  consisting  of  aged,  blind,  or  disabled  individ- 
uals in  a  State  in  which  such  program  is  in  effect,  and 
which  shall  be  [the  same]  no  more  restrictive  than 
the  methodology  which  would  be  employed  under  the 
appropriate  State  plan  (described  in  subparagraph 
(AXi))  to  which  such  group  is  most  closely  categorically 
related  in  the  case  of  other  groups; 

««*•**« 

(iv)  if  such  medical  assistance  includes  services  in  in- 
stitutions for  mental  diseases  or  [intermendiate  care 
facility  services]  in  an  intermediate  care  facility  for 
the  mentally  retarded  (or  both)  for  any  such  group,  it 
also  must  include  for  all  groups  covered  at  least  the 
care  and  services  listed  in  paragraphs  (1)  through  (5) 
and  (17)  of  section  1905(a)  or  the  care  and  services 
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listed  in  any  7  of  the  paragraphs  numbered  (1) 

through  (20)  of  such  section; 
(D)  for  the  inclusion  of  home  health  servics  for  any  indi- 
vidual who,  under  the  State  plan,  is  entitled  to  [skilled] 
nursing  facility  services;  and 

«**«*«* 

(13)  provide — 

(A)  for  payment  (except  where  the  State  agency  is  sub- 
ject to  an  order  under  section  1914)  of  the  hospital  [, 
skilled  nursing  facility,  and  intermediate  care  facility  serv- 
ices] services,  nursing  facility  services,  and  services  in  an 
intermediate  care  facility  for  the  mentally  retarded  provid- 
ed under  the  plan  through  the  use  of  rates  (determined  in 
accordance  with  methods  and  standards  developed  by  the 
State  which,  in  the  case  of  nursing  facilities,  take  into  ac- 
count the  costs  of  complying  with  subsections  (b),  (c),  and  (e) 
of  section  1922  and  provide  (in  the  case  of  a  nursing  facility 
with  a  waiver  under  section  1922(bX4XCXii))  for  an  appro- 
priate reduction  to  take  into  account  the  lower  costs  of  the 
facility  for  nursing  care,  and  which,  in  the  case  of  hospi- 
tals, take  into  account  the  situation  of  hospitals  which 
serve  a  disproportionate  number  of  low  income  patients 
with  special  needs  and  provide,  in  the  case  of  hospital  pa- 
tients receiving  services  at  an  inappropriate  level  of  care 
(under  conditions  similar  to  those  described  in  section 
1861(vXlXG)),  for  lower  reimbursement  rates  reflecting  the 
level  of  care  actually  received  (in  a  manner  consistent 
with  section  1861(vXlXG))  which  the  State  finds,  and 
makes  assurances  satisfactory  to  the  Secretary,  are  reason- 
able and  adequate  to  meet  the  cost  which  must  be  in- 
curred by  efficiently  and  economically  operated  facilities 
in  order  to  provide  care  and  services  in  conformity  with 
applicable  State  and  Federal  laws,  regulations,  and  quality 
and  safety  standards  and  to  assure  that  individuals  eligible 
for  medical  assistance  have  reasonable  access  (taking  into 
account  geographic  location  and  reasonable  travel  time)  to 
inpatient  hospital  services  of  adequate  quality;  and  such 
State  make  further  assurances,  satisfactory  to  the  Secre- 
tary, for  the  filing  of  uniform  cost  reports  by  each  hospi- 
tal [,  skilled  nursing  facility,  and  intermediate  care  facility 
and]  nursing  facility,  and  intermediate  care  facility  for 
the  mentally  retarded  and  periodic  audits  by  the  State  of 
such  reports; 

***••«* 

(C)  that  the  State  shall  provide  assurances  satisfactory  to  the 
Secretary  that  the  valuation  of  capital  assets,  for  purposes  of 
determining  payment  rates  for  [skilled  nursing  facilities  and 
intermediate  care]  nursing  facilities,  will  not  be  increased  (as 
measured  fi*om  the  date  of  acquisition  by  the  seller  to  the  date 
of  the  change  of  ownership),  solely  as  a  result  of  a  change  of 
ownership,  by  more  than  the  lesser  of— 
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(i)  one-half  of  the  percentage  increase  (as  measured  over 
the  same  period  of  time,  or,  if  necssary,  as  extrapolated 
retrospectively  by  the  Secretary)  in  the  Dodge  Construc- 
tion Systems  Costs  for  Nursing  Homes,  applied  in  the  ag- 
gregate with  respect  to  those  facilities  which  have  under- 
gone a  change  of  ownership  during  the  fiscal  year,  or 

««****« 

(D)  for  pa3mient  for  hospice  care  in  the  same  amounts,  and 
using  the  same  methodology,  as  used  under  part  A  of  title 
XVIII  and  for  payment  of  amounts  under  section  1905(oX3); 
except  that  a  separate  rate  may  be  paid  for  hospice  care  which 
is  furnished  to  an  individual  who  is  a  resident  of  a  [skilled 
nursing  facility  or  intermediate  care]  nursing  facility,  and 
who  would  be  eligible  under  the  plan  for  [skilled  nursing  facil- 
ity services  or  intermediate  care]  nursing  facility  services  if 
he  had  not  elected  to  receive  hospice  care,  to  take  into  account 
the  room  and  board  furnished  by  such  facility;  and 

(17)  except  as  provided  in  [subsection  flX3),J  subsections 
dX^X  (mX4X  CLnd  (mX5),  include  reasonable  standards  (which 
shall  be  comparable  for  all  groups  and  may,  in  accordance  with 
standards  prescribed  by  the  Secretary,  differ  with  respect  to 
income  levels,  but  only  in  the  case  of  applicants  or  recipients 
of  assistance  under  the  plan  who  are  not  receiving  aid  or  as- 
sistance under  any  plan  of  the  State  approved  under  title  I,  X, 
XIV,  or  XVI,  or  part  A  of  title  IV,  and  with  respect  to  whom 
supplemental  security  income  benefits  are  not  being  paid 
under  title  XVI,  based  on  the  variations  between  shelter  costs 
in  urban  areas  and  in  rural  areas)  for  determining  eligibility 
for  and  the  extent  of  medical  assistance  under  the  plan  which 
(A)  are  consistent  with  the  objectives  of  this  title,  (B)  provide 
for  taking  into  account  only  such  income  and  resources  as  are, 
as  determined  in  accordance  with  standards  prescribed  by  the 
Secretary,  available  to  the  applicant  or  recipient  and  (in  the 
case  of  any  applicant  or  recipient  who  would,  except  for 
income  and  resources,  be  eligible  for  aid  or  assistance  in  the 
form  of  money  payments  under  any  plan  of  the  State  approved 
under  title  I,  X,  XFV,  or  XVI,  or  part  A  of  title  IV,  or  to  have 
paid  with  respect  to  him  supplemental  security  income  benefits 
under  title  XVI)  as  would  not  be  disregarded  (or  set  aside  for 
future  needs)  in  determining  his  eligibility  for  such  aid,  assist- 
ance, or  benefits,  (C)  provide  for  reasonable  evaluation  of  amy 
such  income  or  resources,  and  (D)  do  not  take  into  account  the 
financial  responsibility  of  any  individual  for  any  applicant  or 
recipient  of  assistance  under  the  plan  unless  such  applicant  or 
recipient  is  such  individual's  spouse  or  such  individual's  child 
who  is  under  age  21  or  (with  respect  to  States  eligible  to  par- 
ticipate in  the  Stete  program  established  under  title  XVI,  is 
blind  or  disabled  as  defined  in  section  1614  (with  respect  to 
States  which  are  not  eligible  to  participate  in  such  program); 
and  provide  for  flexibilitv  in  the  application  of  such  standards 
with  respect  to  income  by  taking  into  account,  except  to  the 
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extent  prescribed  by  the  Secretary,  the  costs  (whether  in  the 
form  of  insurance  premiums  or  otherwise  and  regardless  of 
whether  such  costs  are  reimbursed  under  another  public  pro- 
gram of  the  State  or  political  subdivision  thereof)  incurre  d  for 
medical  care  or  for  any  other  type  of  remedial  care  recognized 
under  State  law; 

«*«*«*« 

(23)  except  as  provided  in  section  1915  and  except  in  the  case 
of  Puerto  Rico,  the  Virgin  Islands,  and  Guam,  provide  that  (A) 
any  individual  eligible  for  medical  assistance  (including  drugs) 
may  obtain  such  assistance  from  any  institution,  agency,  com- 
munity pharmacy,  or  person,  qualified  to  perform  the  service 
or  services  required  (including  an  organization  which  provides 
such  services,  or  arranges  for  their  availability,  on  a  prepay- 
ment basis),  who  undertakes  to  provide  him  such  services,  and 
(B)  an  enrollment  of  an  eligible  individual  in  a  primary  care 
case-management  system  (described  in  section  1915(bXl)X  a 
health  maintenance  organization,  or  a  similar  entity  shall  not 
restrict  the  choice  of  the  qualified  person  from  whom  the  indi- 
vidual may  receive  services  under  section  1905(aX4XC); 

«***«*« 

[(28)  provide  that  any  skilled  nursing  facility  receiving  pay- 
ments under  such  plan  must  satisfy  all  of  the  requirements 
contained  in  section  1861(j),  except  that  the  exclusion  con- 
tained therein  with  respect  to  institutions  which  are  primarily 
for  the  care  and  treatment  of  mental  diseases  shall  not  apply 
for  purposes  of  this  title;  J 

(28)  provide— 

(A)  that  any  nursing  facility  receiving  payments  under 
such  plan  must  satisfy  all  the  requirements  of  subsections 
(b)  through  (e)  of  section  1922  as  they  apply  to  such  facili- 
ties; 

(B)  for  specifying  in  the  plan  (and  making  available  upon 
request  a  description  of)  the  items  and  services  that  are  in- 
cluded in  **nursing  facility  services  *) 

(C)  for  procedures  to  make  available  to  the  public  the 
data  and  methodology  used  in  establishing  payment  rates 
for  nursing  facilities  under  this  title;  and 

(D)  for  compliance  (by  the  date  specified  in  the  respective 
sections)  with  the  requirements  of—- 

(i)  section  1922(f)  (relating  to  implementation  of  nurs- 
ing facility  requirements); 

(ii)  section  1922(hX2)  (relating  to  specification  of  resi- 
dent assessment  instrument); 

(Hi)  section  1922(i)  (relating  to  responsibility  for 
survey  and  certification  of  nursing  facilities);  and 

(iv)  sections  1922(jX2XB)  and  1922QX2XB)  (relating  to 
establishment  and  application  of  remedies); 
[(29)  include  a  State  program  which  meets  the  requirements 
set  forth  in  section  1908,  for  the  licensing  of  administrators  of 
nursing  homes;  J 
(30XA)  ♦  •  ♦ 
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(B)  provide,  under  the  program  described  in  subparagraph 
(A),  that— 

(i)  each  admission  to  a  hospital,  [skilled  nursing  facility, 
intermediate  care  facility,!  intermediate  care  facility  for 
the  mentally  retarded,  or  hospital  for  mental  diseases  is  re- 
viewed or  screened  in  accordance  with  criteria  established 
by  medical  and  other  professional  personnel  who  are  not 
themselves  directly  responsible  for  the  care  of  the  patient 
involved,  and  who  do  not  have  a  significant  financial  inter- 
est in  any  such  institution  and  are  not,  except  in  the  case 
of  a  hospital,  employed  by  the  institution  providing  the 
care  involved,  and 

(ii)  the  information  developed  from  such  review  or 
screening,  along  with  the  data  obtained  from  prior  reviews 
of  the  necessity  for  admission  and  continued  stay  of  pa- 
tients by  such  professional  personnel,  shall  be  used  as  the 
basis  for  establishing  the  size  and  composition  of  the 
sample  of  admissions  to  be  subject  to  review  and  evalua- 
tion by  such  personnel,  and  any  such  sample  may  be  of 
any  size  up  to  100  percent  of  all  admissions  and  must  be  of 
sufficient  size  to  serve  the  purpose  of  (I)  identifying  the 
patterns  of  care  being  provided  and  the  changes  occurring 
over  time  in  such  patterns  so  that  the  need  for  modifica- 
tion may  be  ascertained,  and  (II)  subjecting  admissions  to 
early  or  more  extensive  review  where  information  indi- 
cates that  such  consideration  is  warranted  to  a  hospital, 
[skilled  nursing  facility,  intermediate  care  facility,]  inter- 
mediate care  facility  for  the  mentally  retarded,  or  hospital 
for  mental  diseases;  and 

(C)  [provide]  use  a  utilization  and  quality  control  peer 
review  organization  (under  part  B  of  title  XI)  entity  which 
meets  the  requirements  of  section  1152,  as  determined  by  the 
Secretary,  or  a  private  accreditation  body  to  conduct  (on  an 
annual  basis)  an  independent,  external  review  of  the  quality  of 
services  furnished  under  each  contract  under  section  1903(m), 
with  the  results  of  such  review  made  available  to  the  State 
and,  upon  request,  to  the  Secretary,  the  Inspector  General  in 
the  Department  of  Health  and  Human  Services,  and  the  Comp- 
troller General; 

(31)  with  respect  to  [skilled  nursing  facility  services  (and 
with  respect  to  intermediate  care  facility  services,  where]  serv- 
ices in  an  intermediate  care  facility  for  the  mentally  retarded 
(where  the  State  plan  includes  medical  assistance  for  such  serv- 
ices) provide — 

(A)  •  ♦  ♦ 

(B)  with  respect  to  each  [skilled  nursing  or  intermediate 
care  facilitv]  intermediate  care  facility  for  the  mentally  re- 
tarded witmn  the  State,  for  periodic  onsite  inspections  of 
the  care  being  provided  to  each  person  receiving  medical 
assistance,  by  one  or  more  independent  professional  review 
teams  (composed  of  a  physician  or  registered  nurse  and 
other  appropriate  health  £uid  social  service  personnel),  in- 
cluding with  respect  to  each  such  person  (i)  the  adequacy 
of  the  services  available  to  meet  his  current  health  needs 
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and  promote  his  maximum  physical  well-being,  (ii)  the  ne- 
cessity and  desirability  of  his  continued  placement  in  the 
facility,  and  (iii)  the  feasibility  of  meeting  his  health  care 
needs  through  alternative  institutional  or  noninstitution^ 
services;  and 

**««**« 

(33)  provide— 

(A)  •  ♦  * 

(B)  that  except  as  provided  in  section  1921(d),  the  State 
or  local  agency  utilized  by  the  Secretary  for  the  purpose 
specified  in  the  first  sentence  of  section  1864(a),  or,  if  such 
agency  is  not  the  State  agency  which  is  responsible  for  li- 
censing health  institutions,  the  State  agency  responsible 
for  such  licensing,  will  perform  for  the  State  agency  ad- 
ministering or  supervising  the  administration  of  the  plan 
approved  under  this  title  the  function  of  determining 
whether  institutions  and  agencies  meet  the  requirements 
for  participation  in  the  program  under  such  plan,  except 
that,  if  the  Secretary  has  cause  to  question  the  adequacy 
of  such  determinations,  the  Secretary  is  authorized  to  vali- 
date State  determinations  and,  on  that  basis,  make  inde- 
pendent and  binding  determinations  concerning  the  extent 
to  which  individual  institutions  and  agencies  meet  the  re- 
quirements for  participation; 

*«*««** 

(42)  provide  [(A)3  that  the  records  of  any  entity  participat- 
ing in  the  plan  and  providing  services  reimbursable  on  a  cost- 
related  basis  will  be  audited  as  the  Secretary  determines  to  be 
necessary  to  insure  that  proper  pajonents  are  made  under  the 
plan[,  (B)  that  such  audits,  for  such  entities  also  providing 
services  under  title  XVIII,  will  be  coordinated  and  conducted 
jointly  (to  such  extent  and  in  such  manner  as  the  Secretary 
shall  prescribe)  with  audits  conducted  for  purposes  of  such 
title,  and  (C)  for  pajnnent  of  such  proportion  of  costs  of  each 
such  common  audit  as  is  determined  under  methods  specified 
by  the  Secretary  under  section  1129(a)l; 

•  ««***« 

(44)  in  each  case  for  which  pajmient  for  inpatient  hospital 
services,  [skilled  nursing  facility  services,  intermediate  care 
facility  services]  services  in  an  intermediate  care  facility  for 
the  mentally  retarded,  or  inpatient  mental  hospital  services  is 
made  under  the  State  plan — 

(A)  a  physician  certifies  at  the  time  of  admission,  or,  if 
later,  the  time  the  individual  applies  for  medical  assist- 
ance under  the  State  plan  (and  the  physician,  or  a  physi- 
cian assistant  or  nurse  practitioner  under  the  supervision 
of  a  physician,  recertifies,  where  such  services  are  fur- 
nished over  a  period  of  time,  in  such  cases,  at  least  as 
often  as  required  under  section  1903(gX6)  (or,  in  the  case  of 
services  [that  are  intermediate  care  facility  services  pro- 
vided in  an  institution  for  the  mentally  retarded]  that  are 
services  in  an  intermediate  care  facility  for  the  mentally  re- 
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tarded,  every  year),  and  accompanied  by  such  supporting 
material,  appropriate  to  the  case  involved,  as  may  be  pro- 
vided in  regulations  of  the  Secretary),  that  such  services 
are  or  were  required  to  be  given  on  an  inpatient  basis  be- 
cause the  individual  needs  or  needed  such  services,  and 
•  •****« 

(48)  provide  a  method  of  making  cards  evidencing  eligibility 
for  medical  assistance  available  to  an  eligible  individual  who 
does  not  reside  in  a  permanent  dwelling  or  does  not  have  a 
fixed  home  or  mailing  address;  [and] 

(49)  provide  that  the  State  will  provide  information  and 
access  to  certain  information  respecting  sanctions  taken 
against  health  care  practioners  and  providers  by  State  licens- 
ing authorities  in  accordance  with  section  1921  [.  J  ; 

{50)  provide,  in  accordance  with  subsection  (pX  for  a  monthly 
personal  needs  allowance  for  certain  institutionalized,  non-SSI 
individuals  and  couples;  and 

(51)  (A)  meet  the  requirements  of  section  1923  (relating  to  pro- 
tection of  community  spouses),  and  (B)  meet  the  requirement  of 
section  1917(c)  (relating  to  transfer  of  assets). 

««***«* 

The  requirement  of  clause  (A)  of  paragraph  (37)  with  respect  to  a 
State  plan  may  be  waived  by  the  Secretary  if  he  finds  that  the 
State  has  exercised  good  faith  in  trying  to  meet  such  requirement. 
For  purposes  of  this  title,  any  child  who  meets  the  requirements  of 
p£u*agraph  (1)  or  (2)  of  section  473(b)  shall  be  deemed  to  be  a  de- 
pendent child  as  defined  in  section  406  and  shall  be  deemed  to  be  a 
recipient  of  aid  to  families  with  dependent  children  under  part  A 
of  title  IV  in  the  State  where  such  child  resides.  Notwithstanding 
paragraph  (10)(B)  or  any  other  provision  of  this  subsection,  a  State 
plan  shall  provide  medical  assistance  with  respect  to  an  alien  who 
IS  not  lawfully  admitted  for  permanent  residence  or  otherwise  per- 
manently residing  in  the  United  States  under  color  of  law  only  in 
accordance  with  section  1903(v).  For  purposes  of  paragraph  (10), 
methodology  is  considered  to  be  "no  more  restrictive"  if,  using  the 
methodology,  additional  individuals  may  be  eligible  for  medical  as- 
sistance and  no  individuals  who  are  otherwise  eligible  are  made  in- 
eligible for  such  assistance. 

**««««« 

(d)  If  a  State  contracts  with  an  entity  which  meets  the  require- 
ments of  section  1152,  as  determined  by  the  Secretary,  for  the  per- 
formance of  the  quality  review  functions  described  in  subsection 
(aXSOXC),  or  a  utilization  and  quality  control  peer  review  organiza- 
tion having  a  contract  with  the  Secretary  under  part  B  of  title  XI 
for  the  performance  of  medical  or  utilization  review  functions  (in- 
cluding qualitv  functions  described  in  subsection  (aX30)(C))  required 
under  this  title  of  a  State  plan  with  respect  to  specific  services  or 
providers  (or  services  or  providers  in  a  geographic  area  of  the 
Stete),  such  requirements  shall  be  deemed  to  be  met  for  those  serv- 
ices or  providers  (or  services  or  providers  in  that  area)  by  delega- 
tion to  such  [organization  (or  organizations)]  such  an  entity  or  or- 
ganization under  the  contract  of  the  State's  authority  to  conduct 
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such  review  activities  if  the  contract  provides  for  the  performance 
of  activities  not  inconsistent  with  part  B  of  title  XI  and  provides 
for  such  assurances  of  satisfactory  performance  by  such  [organiza- 
tion (or  organizations)!  such  an  entity  or  organization  as  the  Secre- 
tary may  prescribe. 

(eXD  [Notwithstanding  any  other  provision  of  this  title,  effective 
January  1,  1974,  each  State  plan  approved  under  this  title  must 
provide  that  each  family  which  was  receiving  aid  pursuant  to  a 
plan  of  the  State  approved  under  psirt  A  of  title  IV  in  at  least  3  of 
the  6  months  immediately  preceding  the  month  in  which  such 
family  became  ineligible  for  such  aid  because  of  increased  hours  of, 
or  increased  income  from,  employment,  shall,  while  a  member  of 
such  family  is  employed,  remain  eligible  for  assistance  under  the 
plan  approved  under  this  title  (as  though  the  family  was  receiving 
aid  under  the  plan  approved  under  part  A  of  title  IV)  for  4  calen- 
dar months  beginning  with  the  month  in  which  such  family 
became  ineligible  for  aid  under  the  plan  approved  under  part  A  of 
title  IV  because  of  income  and  resources  or  hours  of  work  limita- 
tions contained  in  such  plan.  J  (A)  For  provision  relating  to  exten- 
sion of  coverage  for  certain  families  which  have  received  aid  pru- 
suant  to  a  State  plan  approved  under  part  A  of  title  IV  and  which 
have  earned  income,  see  section  1924. 

(B)  Notwithstanding  any  other  provision  of  this  title,  each  de- 
pendent child,  and  each  relative  with  whom  such  a  child  is  living 
(as  such  terms  are  defined  in  part  A  of  title  IV,  and  inlcuding  the 
spouse  of  such  a  relative  as  described  in  section  406(b)),  who — 

(i)  becomes  ineligible  for  aid  under  part  A  of  title  IV  as  a 
result  (wholly  or  partly)  of  the  collection  or  increased  collection 
of  child  or  spousal  support  under  part  D  of  such  title,  and 

(ii)  has  received  such  aid  in  at  least  three  of  the  six  months 
immediately  preceding  the  month  in  which  such  ineligibility 
begins, 

shall  be  deemed,  for  purposes  of  this  title,  to  be  a  recipient  of  aid 
under  part  A  of  title  IV  for  an  additional  6  calendar  months  begin- 
ning with  the  month  in  which  such  ineligibility  begins. 

(2XA)  In  the  case  of  an  individual  who  is  enrolled  with  a  quali- 
fied health  maintenance  organization  (as  defined  in  title  Xm  of  the 
Public  Health  Service  Act)  or  with  an  entity  described  in  [section 
1903(mX2XG)]  subparagraph  (BXiii),  (E),  or  (G)  of  section  1903(mX2) 
under  a  contract  described  in  section  1903(mX2XA)  or  with  an 
entity  described  in  section  1903(mX6)  pursuant  to  an  undertaking 
described  in  that  section  and  who  would  (but  for  this  paragraph) 
lose  eligibility  for  benefits  under  this  title  before  the  end  of  the 
minimum  enrollment  period  (defined  in  subparagraph  (B)),  the 
State  plan  may  provide,  notwithstanding  any  other  provision  of 
this  title,  that  the  individual  shall  be  deemed  to  continue  to  be  eli- 
gible for  such  benefits  until  the  end  of  such  minimum  period,  but 
only  with  respect  to  such  benefits  provided  to  the  individual  as  an 
enrollee  of  such  organization  or  entity. 

(3)  At  the  option  of  the  State,  any  individual  who — 

(A)  *  *  * 

(B)  with  respect  to  whom  there  has  been  a  determination  by 
the  State  that— 
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(i)  the  individual  requires  a  level  of  care  provided  in  a 
hospital,  [skilled  nursing  facility,  or  intermediate  care  fa- 
cility! nursing  facility,  or  intermediate  care  facility  for  the 
mentally  retarded, 

(C)  if  the  individual  were  in  a  medical  institution,  would  be 
eligible  [to  have  a  supplemental  security  income  (or  State  sup- 
plemental) payment  made  with  respect  to  him  under  title 
XVI]  for  medical  assistance  under  the  State  plan  under  this 
title; 

**«*««* 

(5)  A  woman  who,  while  pregnant,  is  eligible  for,  has  applied  for, 
and  has  received  medical  assistance  under  the  State  plan,  shall 
continue  to  be  eligible  under  the  plan,  as  though  she  were  preg- 
nant, for  all  pregnancy-related  and  postpartum  medical  assistance 
under  the  plan,  [until  the  end  of  the  60-day  period  beginning  on 
the  last  day  of  her  pregnancy]  through  the  end  of  the  month  in 
which  the  SO-day  period  (beginning  on  the  last  day  of  her  pregnan- 
cy) ends. 

**«•«** 

(9XA)  At  the  option  of  the  State,  the  plan  may  include  as  medical 
assistance  respiratory  care  services  for  any  individued  who — 

(i)  is  medically  dependent  on  a  ventilator  for  life  support  at 
least  six  hours  per  day; 

(ii)  has  been  so  dependent  for  at  least  30  consecutive  days  (or 
the  maximum  nxmiber  of  days  authorized  under  the  State  plan, 
whichever  is  less)  as  an  inpatient; 

(iii)  but  for  the  availability  of  respiratory  care  services, 
would  require  respiratory  care  as  an  inpatient  in  a  hospital, 
[skilled  nursing  facility,  or  intermediate  care  facility]  nursing 
facility,  or  intermediate  care  facility  for  the  mentally  retarded, 
and  would  be  eligible  to  have  pajrment  made  for  such  inpatient 
care  under  the  State  plan; 

(iv)  has  adequate  social  support  services  to  be  cared  for  at 
home;  and 

(v)  wishes  to  be  cared  for  at  home. 

(B)  The  requirements  of  subparagraph  (AXii)  may  be  satisfied  by 
a  continuous  stay  in  one  or  more  hospitals,  [skilled  nursing  facili- 
ties, or  intermediate  care  facilities]  nursing  facilities,  or  intermedi- 
ate care  facilities  for  the  mentally  retarded, 

(C)  For  purposes  of  this  paragraph,  respiratory  care  services 
means  services  provided  on  a  part-time  basis  in  the  home  of  the  in- 
dividual by  a  respiratory  therapist  or  other  health  care  profession- 
al trained  in  respiratory  therapy  (as  determined  by  the  State),  pay- 
ment for  which  is  not  otherwise  included  within  other  items  and 
services  furnished  to  such  individual  as  medical  assistance  under 
the  plan. 

(hyi)  Nothing  in  this  title  (including  subsections  (aX13)  and 
(a)(30)  of  this  section)  shall  be  construed  as  authorizing  the  Secre- 
tary to  limit  (A)  the  amount  of  pajonent  adjustments  that  may  be 
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made  under  a  plan  under  this  title  with  respect  to  hospitals  that 
serve  a  disproportionate  number  of  low-income  patients  with  spe- 
cial needsi,  or  (B)  the  amount  of  payment  made  under  a  plan  under 
this  title  with  respect  to  inpatient  hospital  services,  skilled  nursing 
facility  services,  or  intermediate  care  facility  services,  whether  on  a 
facility-hy-facility,  aggregate,  or  other  basis,  to  the  amount  that  can 
reasonably  be  estimated  would  have  been  paid  for  such  services  on 
such  a  basis  under  the  reimbursement  principles  applicable  under 
title  XVIIL 

(2)  Nothing  in  section  41^(ciXV  shall  be  construed  as  requiring  or 
authorizing  a  case  manager  assigned  under  such  section  to  conduct 
any  activities  with  respect  to  medical  assistance  furnished  (or  which 
may  be  furnished  (under  this  title, 

(3)  Any  individual  who  would  be  receiving  aid  under  part  A  of 
title  IV  but  for  section  417(bXlXA)  shall  be  considered,  for  purposes 
of  this  title,  to  be  receiving  such  aid. 

[(iXD  In  addition  to  any  other  authority  under  State  law,  where 
a  State  determines  that  a  skilled  nursing  facility  or  intermediate 
care  facility  which  is  certified  for  participation  under  its  plan  no 
longer  substantially  meets  the  provisions  of  section  1861(j)  or  sec- 
tion 1905(c),  respectively,  and  further  determines  that  the  facility's 
deficiencies — 

[(A)  immediately  jeopardize  the  health  and  safety  of  its  pa- 
tients, the  State  shall  provide  for  the  termination  of  the  facili- 
ty's certification  for  participation  under  the  plan  and  may  pro- 
vide, or 

[(B)  do  not  immediately  jeopardize  the  health  and  safety  of 
its  patients,  the  State  may,  in  lieu  of  providing  for  terminating 
the  facility's  certification  for  participation  under  the  plan,  pro- 
vide 

that  no  payment  will  be  made  under  the  State  plan  with  respect  to 
any  individuad  admitted  to  such  facility  after  a  date  specified  by 
the  State. 

[(2)  The  State  shall  not  make  such  a  decision  with  respect  to  a 
facility  until  the  facility  has  had  a  reasonable  opportunity,  follow- 
ing the  initial  determination  that  it  no  longer  substantially  meets 
the  provisions  of  section  1861(j)  or  section  1905(c)  (as  the  case  may 
be),  to  correct  its  deficiencies,  and,  following  this  period,  has  been 
given  reasonable  notice  and  opportunity  for  a  hearing. 

1(3)  The  State's  decision  to  deny  payment  may  be  made  effective 
only  after  such  notice  to  the  public  and  to  the  facility  as  may  be 
provided  for  by  the  State,  and  its  effectiveness  shall  terminate  (A) 
when  the  State  finds  that  the  facility  is  in  substantial  compliance 
(or  is  making  good  faith  efforts  to  achieve  substantial  compliance) 
with  the  provisions  of  section  1861(j)  or  section  1905(c)  (as  the  case 
may  be),  or  (B)  in  the  case  described  in  paragraph  (1)(B),  with  the 
end  of  the  eleventh  month  following  the  month  such  decision  is 
made  effective,  whichever  occurs  first.  If  a  facility  to  which  clause 
(B)  of  the  previous  sentence  applies  still  fails  to  substantially  meet 
the  provisions  of  the  respective  section  on  the  date  specified  in 
such  clause,  the  State  shall  terminate  such  facility's  certification 
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for  participation  under  the  plan  effective  with  the  first  day  of  the 
first  month  following  the  month  specified  in  such  clause.] 

«•**•«« 

E(lXl)]  GXV  Individuals  described  in  this  paragraph  are — 

(A)  women  during  pregnancy  (and  during  the  60-day  period 
beginning  on  the  last  day  of  the  pregancy), 

(B)  infants  under  one  year  of  age,  and 

(C)  children  bom  after  September  30,  1983,  and  who  have  at- 
tained one  year  of  age  but  nave  not  attained  2,  3,  4,  5  6,  7,  or  8 
years  of  age  (as  selected  by  the  State), 

C(C)  children  who  have  attained  one  year  of  age  but  have 
not  attained  two  years  of  age, 

[(D)  children  who  have  attained  two  years  of  age  but  have 
not  attained  three  years  of  age, 

[CE)  children  who  have  attained  three  years  of  age  but  have 
not  attained  four  years  of  age,  and 

[(F)  children  who  have  attained  four  years  of  age  but  have 
not  yet  attained  five  years  of  age,3 
who  are  not  described  in  subsection  (aX10(AXi)[,]  and  whose 
family  income  does  not  exceed  the  income  level  established  by  the 
State  under  paragraph  (2)  for  a  family  size  equal  to  the  size  of  the 
family,  including  the  woman,  infant,  or  child. 

[(2)  For  purposes  of  paragraph  (1),3  (2XA)  For  purposes  of  para- 
graph (1)  with  respect  to  individuals  described  in  subparagraph  (A) 
or  (B)  of  that  paragraph,  the  State  shall  establish  an  income  level 
which  is  a  percentage  (not  more  than  [100]  185  percent)  of  the 
[nonfarm]  income  official  poverty  line  (as  defined  by  the  Office  of 
Management  and  Budget,  and  revised  annually  in  accordance  with 
section  673(2)  of  the  Onmibus  Budget  Reconciliation  Act  of  1981) 
applicable  to  a  family  of  the  size  involved. 

(B)  If  a  State  elects,  under  subsection  (aXlOXAXiiXIX),  to  cover  in- 
dividuals not  described  in  subparagraph  (A)  or  (B)  of  paragraph  (1), 
for  purposes  of  that  paragraph  and  with  respect  to  individual  not 
described  in  such  subparagraphs  the  State  shall  establish  an 
income  level  which  is  a  percentage  (not  more  than  100  percent,  or,  if 
less,  the  percentge  established  under  subparagraph  (A))  of  the 
income  official  poverty  line  described  in  subpara^aph  (A). 

(3)  Notwithstanding  subsection  (aX17),  for  indivduals  who  are  eli- 
gible for  medical  assistance  because  of  subsection  (aX10(AXii)(IX) — 
(A)  ♦  ♦  ♦ 

(C)  any  resource  standard  or  methodology  that  is  applied 
with  respect  to  an  individual  described  in  subparagraph  (B)[, 
(C),  (D),  (E),  or  (F)]  or  (C)  of  paragraph  (1)  may  not  be  more  re- 
strictive than  the  corresponding  methodology  that  is  applied 
under  the  State  plan  under  part  A  of  title  IV; 

(D)  the  income  standard  to  be  applied  is  the  appropriate 
income  standard  established  under  paragraph  (2);  and 

(E)  family  income  shall  be  determined  in  accordance  with 
the  methodology  employed  under  the  State  plan  under  part  A 
or  E  of  title  FV  (except  to  the  extent  such  methodology  is  incon- 
sistent with  clause  (D)  of  subsection  (aXW,  and  costs  incurred 


621 

for  medical  care  or  for  any  other  type  of  remedical  care  shall 
not  be  taken  into  account. 

«**•••• 

(4XA)  A  State  plan  may  not  elect  the  option  of  furnishing  medi- 
cal assistance  to  individuals  described  in  subsection  (aXlOXAXiiXIX) 
unless  the  State  has  in  effect,  under  its  plan  established  under  part 
A  of  title  IV,  payment  levels  that  are  not  less  than  the  payment 
levels  in  effect  under  its  plan  on  [April  17,  1986.1  July  1,  1987, 

(BXi)  A  State  may  not  elect,  imder  subsection  (aX10XAXii)QX),  to 
cover  only  individuals  described  in  paragraph  (IXA)  or  to  cover 
only  individusds  described  in  paragraph  (IXB). 

(ii)  A  State  may  not  elect,  under  subsection  (aXlOXAXiiXIX),  to 
cover  individuals  described  in  subparagraph  (Of,  (D),  (E),  or  (F)J 
of  paragraph  (1)  unless  the  State  has  elected,  under  such  subsec- 
tion, to  cover  individuals  described  in  the  preceding  subparagraphs 
of  such  paragraph. 

(OA  State  plan  may  not  provide,  in  its  election  of  the  option  of 
furnishing  medical  assistance  to  individuals  describea  in  paragraph 
(IX  that  such  individuals  must  apply  for  benefits  under  part  A  of 
title  IV  as  a  condition  of  applying  for,  or  receiving,  medical  assist- 
ance under  this  title. 

(mXD*  *  ♦ 

(2XA)  The  income  level  established  under  paragraph  (IXB)  may 
not  exceed  a  percentage  (not  more  than  100  percent)  of  the  [non- 
farm]  official  poverty  line  (as  defined  by  the  OfHce  of  Management 
and  Budget,  and  revised  annually  in  accordance  with  section  673(2) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to  a 
family  of  the  size  involved. 

*  «  •  «  *  «  * 

(qXlXA)  In  order  to  meet  the  requirement  of  this  paragraph  for 
purposes  of  subsection  (aX49),  the  State  plan  must  provide  that,  in 
the  case  of  an  institutionalized,  non-SSl  individual  or  couple  de- 
scribed in  subparagraph  (B),  in  determining  the  amount  of  the  indi- 
vidual's or  couple's  income  to  be  applied  monthly  to  payment  for  the 
cost  of  care  in  an  institution,  there  shall  be  deducted  from  the 
monthly  income  (in  addition  to  other  allowances  otherwise  provided 
under  the  State  plan)  a  monthly  personal  needs  allowance — 

(i)  which  is  reasonable  in  amount  for  clothing  and  other  per- 
sonal needs  of  the  individual  (or  couple)  while  in  an  institu- 
tion, and 

(ii)  which  is  not  less  (and  may  be  greater)  than  the  minimum 
monthly  personal  needs  allowance  described  in  paragraph  (2). 

(B)  In  this  subsection,  the  term  ^institutionalized,  non-SSI  indi- 
vidual or  couple"  means  an  individual  or  married  couple — 

(i)  who  is  an  inpatient  in  a  hospital,  skilled  nursing  facility, 
or  intermediate  care  facility  for  which  payments  are  made 
under  this  title  throughout  a  month, 

(ii)  with  respect  to  whom  a  supplemental  security  income  pay- 
ment is  not  made  under  section  1611(e),  and 

(Hi)  who  is  determined  to  be  eligible  for  medical  assistance 
under  the  State  plan. 
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(2)  The  minimum  monthly  personal  needs  allowance  described  in 
this  paragraph  for  months  in — 

(A)  1988  is  $35  for  an  institutionalized  individual  and  $70 
for  an  institutionalized  couple  (if  both  are  aged,  blind,  or  dis- 
abled, and  their  incomes  are  considered  available  to  each  other 
in  determining  eligibility),  or 

(B)  a  subsequent  year,  is  equal  to  the  allowance  established 
under  this  paragraph  for  the  months  in  the  previous  year  in- 
creased by  the  applicable  percentage  increase  (as  defined  in  sec- 
tion 215(i))  effective  in  December  of  the  previous  year; 

except  that  any  such  allowance  determined  under  subparagraph  (B), 
if  not  a  multiple  of  $1,  shall  be  rounded  to  the  next  highest  multi- 
ple of  $1. 

(3)  Paragraphs  (10)  and  (17)  of  subsection  (a)  shall  not  be  con- 
stured  as  requiring  individuals  who  are  entitled  to  supplemental  se- 
curity income  payments  under  title  XVI  to  have  their  personal  needs 
allowance  determined  under  this  subsection  in  a  manner  compara- 
ble to  that  provided  to  institutionalized,  non-SSI  individuals  and 
couples. 

PAYMENT  TO  STATES 

Sec.  1903.  (a)  From  the  sums  appropriated  therefor,  the  Secretary 
(except  as  otherwise  provided  in  this  section)  shall  pay  to  each 
State  which  has  a  plan  approved  under  this  title,  for  each  quarter, 
beginning  with  the  quarter  commencing  January  1,  1966 — 

(1)  an  amount  equal  to  the  Federal  medical  assistance  per- 
centage (as  defined  in  section  1905(b),  subject  to  subsections 
(g)E»  (h)l  and  0*)  of  this  section)  of  the  total  amount  expended 
during  such  quarter  as  medical  assistance  under  the  State  plan 
(including  expenditures  for  deductible  amounts  under  part  A 
and  premiums  under  part  B  (and,  in  the  case  of  qualified  medi- 
care beneficiaries  described  in  section  1905(pXl),  part  A)  of  title 
XVIII,  for  individuals  who  are  eligible  for  medical  assistance 
under  the  plan  and  (A)  are  receiving  aid  or  assistance  imder 
any  plan  of  the  State  approved  under  title  I,  X,  XIV,  or  XVI, 
or  part  A  of  title  FV,  or  with  respect  to  whom  supplemental  se- 
curity income  benefits  are  being  paid  under  title  XVI,  (B)  are 
qualified  medicare  beneficiaries  described  in  section  1905(pXl), 
or  (C)  with  respect  to  whom  there  is  being  paid  a  State  supple- 
mentary payment  and  are  eligible  for  medical  assistance  equal 
in  amount,  duration,  and  scope  to  the  medical  assistance  made 
available  to  individuals  described  in  section  1902(aX10)(A),  and, 
except  in  the  case  of  individuals  sixty-five  years  of  age  or  older 
and  disabled  individuals  entitled  to  hospital  insurance  benefits 
under  title  XVIII  who  are  not  enrolled  under  part  B  of  title 
XVIII,  other  insurance  premiums  for  medical  or  any  other 
type  of  remedial  care  or  the  cost  thereof);  plus 

i2)(A)  an  amount  equal  to  75  per  centum  of  so  much  of  the 
sums  expended  during  such  quarter  (as  found  necessary  by  the 
Secretary  for  the  proper  and  efficient  administration  of  the 
State  plan)  as  are  attributable  to  compensation  or  training  of 
skilled  professional  medical  personnel,  and  staff  directly  sup- 
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porting  such  personnel,  of  the  State  agency  or  any  other  public 
agency;  plus 

(B)  notwithstanding  paragraph  (1)  or  subparagraph  (A),  with 
respect  to  amounts  expended  for  nursing  aide  training  programs 
described  in  section  1922(fXl),  regardless  of  whether  the  train- 
ing programs  are  provided  in  or  outside  nursing  facilities  or  of 
the  skill  of  the  personnel  involved  in  such  programs,  an  amount 
equal  to  50  percent  of  so  much  of  the  sums  expended  during 
such  quarter  (as  found  necessary  by  the  Secretary  for  the  proper 
and  efficient  administration  of  the  State  plan)  as  are  attributa- 
ble to  such  training  programs;  plus 

(C)  an  amount  eaual  to  75  percent  of  so  much  of  the  sums  ex- 
pended during  such  quarter  (as  found  necessary  by  the  Secretary 
for  the  proper  and  efficient  administration  of  the  State  plan)  as 
are  attributable  to  preadmission  screening  and  resident  review 
activities  conducted  by  the  State  under  section  1922(f)(4);  plus 

(D)  for  each  calendar  quarter  during — 

(i)  fiscal  year  1990,  an  amount  equal  to  90  percent, 

(ii)  fiscal  years  1991,  an  amount  equal  to  85  percent, 

(Hi)  fiscal  year  1992,  an  amount  equal  to  80  percent,  and 
(iv)  fiscal  year  1993  and  thereafter,  an  amount  equal  to 
75  percent, 

of  so  much  of  the  sums  expended  during  such  quarter  (as  found 
necessary  by  the  Secretary  for  the  proper  and  efficient  adminis- 
tration of  the  State  plan)  as  are  attributable  to  State  activities 
under  section  1922(i);  plus 
(3)  an  amount  equal  to — 
(A)  ♦  •  ♦ 

(C)  75  per  centum  of  the  sums  expended  with  respect  to 
costs  incurred  during  such  quarter  (as  found  necessary  by 
the  Secretary  for  the  proper  and  efficient  administration 
of  the  State  plan)  as  are  attributable  to  the  performance  of 
medical  and  utilization  review  or  quality  review  by  a  utili- 
zation and  quality  control  peer  review  organization  or  by 
an  entity  which  meets  the  requirements  of  section  1152,  as 
determined  by  the  Secretary,  under  a  contract  entered  into 
under  section  1902(d);  plus 

**««*•* 

(7)  subject  to  section  1922(iXS)(B),  an  amount  equal  to  50  per 
centum  of  the  remainder  of  the  amoimts  expended  during  such 
quarter  as  found  necessary  by  the  Secretary  for  the  proper  and 
efficient  administration  of  the  State  plan. 

*•**•«* 

(fXD  *  *  * 

(4)  The  limitations  on  payment  imposed  by  the  preceding  provi- 
sions of  this  subsection  shall  not  apply  with  respect  to  any  amount 
expended  by  a  State  as  medical  assistance  for  any  individual  de- 
scribed in  section  1902(aX10XAXii)(IX),  1902(aX10XAXiiXX),  or 
1905(pXl)  or  for  any  individual — 
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(A)  who  is  receiving  aid  or  assistance  under  any  plan  of  the 
State  approved  under  title  I,  X,  XIV  or  XVI,  or  part  A  of  title 
rV,  or  with  respect  to  whom  supplemental  security  income  ben- 
efits are  being  paid  under  title  XVI,  or 

««••«*« 

(gXD  Subject  to  paragraph  (3),  with  respect  to  eimounts  paid  for 
the  following  services  furnished  under  the  State  plan  after  June  30, 
1973  (other  than  services  furnished  pursuant  to  a  contract  with  a 
health  maintenance  .organization  as  defined  in  section  1876  or 
which  is  a  qualified  health  maintenance  organization  (as  defined  in 
section  1310(d)  of  the  Public  Health  Service  Act)),  the  Federal  medi- 
cal assistance  percentage  shall  be  decreased  as  follows:  After  an  in- 
dividual has  received  inpatient  hospital  services  [or  intermediate 
care  facility  services]  or  services  in  an  intermediate  care  facility 
for  the  mentally  retarded  for  60  days[,  skilled  nursing  facility  serv- 
ices for  30  days,]  or  inpatient  mental  hospital  services  for  90  days 
(whether  or  not  such  days  are  consecutive),  during  any  fiscal  year, 
the  Federal  medical  assistance  percentage  with  respect  to  amounts 
paid  for  any  such  care  furnished  thereafter  to  such  individual  shall 
be  decreased  by  a  per  centum  thereof  (determined  under  paragraph 
(5))  unless  the  State  agjency  responsible  for  the  administration  of 
the  plan  makes  a  showing  satisfactory  to  the  Secretary  that,  with 
respect  to  each  calendar  quarter  for  which  the  State  submits  a  re- 
quest for  pa3anent  at  the  full  Federal  medical  assistance  percent- 
age for  amounts  paid  for  inpatient  hospital  services  [,  skilled  nurs- 
ing facility  services,  or  intermediate  c^re  facility  services]  or  serv- 
ices in  an  intermediate  care  facility  for  the  mentally  retarded  fur- 
nished beyond  60  days  (or  inpatient  mental  hospital  services  fur- 
nished beyond  90  days),  such  State  has  sm  effective  program  of 
medical  review  of  the  care  of  patients  in  mental  hospitals  [,  skilled 
nursing  facilities,  and  intermediate  care  facilities]  and  intermedi- 
ate care  facilities  for  the  mentally  retarded  pursuant  to  paragraphs 
(26)  and  (31)  of  section  1902(a)  whereby  the  professional  manage- 
ment of  each  case  is  reviewed  and  evaluated  at  least  annually  by 
independent  professional  review  teams.  In  determining  the  number 
of  days  on  which  an  individual  has  received  services  described  in 
this  subsection,  there  shall  not  be  counted  any  dajrs  with  respect  to 
which  such  individual  is  entitled  to  have  pajmaents  made  (in  whole 
or  in  part)  on  his  behalf  under  section  1812. 

*•*«**« 

(4XA)  •  ♦  * 

(B)  The  Secretary  shall  find  a  showing  of  a  State,  with  respect  to 
^  a  calendar  quarter  under  paragraph  (1),  to  be  satisfactory  under 
such  paragraph  with  respect  to  the  requirement  that  the  State  con- 
duct annual  onsite  inspections  in  mental  hospitals  [,  skilled  nurs- 
ing facilities,  and  intermediate  care  facilities]  and  intermediate 
care  facilities  for  the  mentally  retarded  under  paragraphs  (26)  and 
(31)  of  section  1902(a),  if  the  showing  demonstrates  that  the  State 
has  conducted  such  an  onsite  inspection  during  the  12-month 
period  ending  on  the  last  date  of  the  calendar  quarter — 
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(i)  in  each  of  not  less  than  98  per  centum  of  the  number  of 
such  hospitals  and  facilities  requiring  such  inspection,  and 

♦  *•♦*♦♦ 

(6XA)  Recertifications  required  under  section  1902(aX44)  shall  be 
conducted  at  least  every  60  days  in  the  case  of  inpatient  hospital 
services. 

[(B)  Such  recertifications  in  the  case  of  skilled  nursing  facility 
services  shall  be  conducted  at  least — 

(i)  30  days  after  the  date  of  the  initial  certification, 

(ii)  60  days  after  the  date  of  the  initial  certification, 

[(iii)  90  days  after  the  date  of  the  initial  certification,  and 

[(iv)  every  60  days  thereafter.] 
[(C) J^)  Such  recertifications  in  the  case  of  [intermediate  care 
facility  services]  services  in  an  intermediate  care  facility  for  the 
mentally  retarded  shall  be  conducted  at  least — 

(i)  60  days  after  the  date  of  the  initial  certification, 

(ii)  180  days  after  the  date  of  the  initial  certification, 

(iii)  12  months  after  the  date  of  the  initial  certification, 

(iv)  18  months  after  the  date  of  the  initial  certification, 

(v)  24  months  after  the  date  of  the  initial  certification,  and 

(vi)  every  12  months  thereafter. 

[(D)  (O  For  purposes  of  determining  compliance  with  the  sched- 
ule established  by  this  paragraph,  a  recertification  shall  be  consid- 
ered to  have  been  done  on  a  timely  basis  if  it  was  performed  not 
later  than  10  days  after  the  date  the  recertification  was  otherwise 
required  and  the  State  establishes  good  cause  why  the  physician  or 
other  person  making  such  recertification  did  not  meet  such  sched- 
ule. 

[(7)  It  is  the  duty  and  responsibility  of  the  Secretary  to  assure 
that  standards  which  govern  the  provision  of  care  in  skilled  nurs- 
ing facilities  and  intermediate  care  facilities  under  plans  approved 
imder  this  title,  and  the  enforcement  of  such  standards,  are  ade- 
quate to  protect  the  health  and  safety  of  residents  and  to  promote 
the  effective  and  efficient  use  of  public  moneys.] 

[(hXD  If  the  Secretary  determines  for  any  calendar  quarter  be- 
ginning after  June  30,  1973,  with  respect  to  any  State  that  there 
does  not  exist  a  reasonable  cost  differential  between  the  statewide 
average  cost  of  skilled  nursing  facility  services  and  the  statewide 
average  cost  of  intermediate  care  facility  services  in  such  State,  the 
Secretary  may  reduce  the  amount  which  would  otherwise  be  con- 
sidered as  expenditures  under  the  State  plan  by  any  amount  which 
in  his  judgment  is  a  reasonable  equivalent  of  the  difference  be- 
tween the  fiimount  of  the  expenditures  by  such  State  for  intermedi- 
ate care  facility  services  and  the  amount  that  would  have  been  ex- 
pended by  such  State  for  such  services  if  there  had  been  a  reasona- 
ble cost  differential  between  the  cost  of  skilled  nursing  facility 
services  and  the  cost  of  intermediate  care  facility  services. 

[(2)  In  determining  whether  any  such  cost  differential  in  any 
State  is  reasonable  the  Secretary  shall  take  into  consideration  the 
range  of  such  cost  differentials  in  all  States. 

[(3)  For  the  purposes  of  this  subsection,  the  term  "cost  differen- 
tial" for  any  State  for  any  quarter  means,  as  determined  by  the 
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Secretary  on  the  basis  of  the  data  for  the  most  recent  calendar 
quarter  for  which  satisfactory  data  are  available,  the  excess  of— 

[(A)  the  average  amount  paid  in  such  State  (regardless  of 
the  source  of  pa3mient)  per  inpatient  day  for  skilled  nursing  fa- 
cility services,  over 

[(B)  the  average  amount  paid  in  such  State  (regardless  of 
the  source  of  payment)  per  inpatient  day  for  intermediate  care 
facility  services. 

[(4)  For  purposes  of  this  subsection,  the  term  "cost"  shall  mean 
amounts  reimbursable  by  the  State  under  a  State  plan  approved 
under  this  title,  J 

(i)  Payment  under  the  preceding  provisions  of  this  section  shall 
not  be  made — 

(1)  for  organ  transplant  procedures  unless  the  State  plan  pro- 
vides for  written  standards  respecting  the  coverage  of  such  pro- 
cedures and  unless  such  standards  provide  that — 

(A)  similarly  situated  individuals  are  treated  alike;  and 

(B)  any  restriction,  on  the  facilities  or  practitioners 
which  may  provide  such  procedures,  is  consistent  with  the 
accessibility  of  high  quality  care  to  individuals  eligible  for 
the  procedures  under  the  State  plan[.]l,  or 

*••««** 

(4)  with  respect  to  any  amount  expended  for  care  or  services 
furnished  under  the  plan  by  a  hospital  [or  skilled  nursing  fa- 
cility] unless  such  hospital  [or  skilled  nursing  facility]  has  in 
effect  a  utilization  review  plan  which  meets  the  requirements 
imposed  by  section  1861  (k)  for  purposes  of  title  XVIII;  and  if 
each  hospital  [or  skilled  nursing  facility]  has  in  effect  such  a 
utilization  review  plan  for  purposes  of  title  XVIII,  such  plan 
shall  serve  as  the  plan  required  by  this  subsection  (with  the 
same  standards  and  procedures  and  the  same  review  commit- 
tee or  group)  as  a  condition  of  pa3mient  under  this  title;  the 
Secretary  is  authorized  to  waive  the  requirements  of  this  para- 
graph if  the  State  agency  demonstrates  to  his  satisfaction  that 
it  has  in  operation  utlization  review  procedures  which  are  su- 
perior in  their  effectiveness  to  the  procedures  required  under 
section  1861(k);  or 

«**««*« 

(7)  with  respect  to  any  amount  expended  for  clinical  diagnos- 
tic laboratory  tests  performed  by  a  physician,  independent  lab- 
oratory, or  hospital,  to  the  extent  such  amount  exceeds  the 
amount  that  would  be  recognized  under  section  1833(h)  for 
such  tests  performed  for  an  individual  enrolled  under  part  B  of 
title  XVIII  [.];  or 

(8)  with  respect  to  any  amount  expended  for  medical  assist- 
ance for  nursing  facility  services  to  reimburse  (or  otherwise  com- 
pensate) a  nursing  facility  for  payment  of  a  civil  money  penalty 
imposed  under  section  192z(j). 

Nothing  in  paragraph  (1)  shall  he  construed  as  permitting  a  State  to 
provide  services  under  its  plan  under  this  title  that  are  not  reasona- 
ble in  amount,  duration,  and  scope  to  achieve  their  purpose. 
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(mXl)  ♦  *  • 
(2XA)  •  •  • 

«****«• 

(F)  In  the  case  of  a  contract  with  an  entity  described  in  [sub- 
paragraph! subparagraphs  (E)  or  (G)  or  with  a  qualified  health 
maintenance  organization  (as  defined  in  section  1310(d)  of  the 
Public  Health  Service  Act)  which  meets  the  requirement  of  sub- 
paragraph (AXii)  or  pursuant  to  an  undertaking  described  in  para- 
graph (6),  a  State  plan  may  restrict  the  period  in  which  requests 
for  termination  of  enrollment  without  cause  under  subparagraph 
(AXvi)(I)  are  permitted  to  the  first  month  of  each  period  of  enroll- 
ment, each  such  period  of  enrollment  not  to  exceed  six  months  in 
duration,  but  only  if  the  State  provides  notification,  at  least  twice 
per  year,  to  individuals  enrolled  with  such  entity  or  organization  of 
the  right  to  terminate  such  enrollment  and  the  restriction  on  the 
exercise  of  this  right.  Such  restriction  shall  not  apply  to  requests 
for  termination  of  enrollment  for  cause. 

«•*«*** 

(6)  For  purposes  of  this  subsection,  in  the  case  of  the  State  of  New 
Jersey,  the  term  ^'contract"  includes  an  undertaking  by  the  State 
agency  (in  the  State  plan  under  this  title),  if  the  undertaking  pro- 
vides for— 

(A)  the  operation  of  a  program  meeting  all  the  requirements 
of  this  subsection; 

(B)  the  establishment  of  a  separate  entity  (which  may  be  a 
subdivision  of  such  State  agency)  with  responsibility  for  oper- 
ation of  the  program;  and 

(C)  separate  accounting  for  the  funds  used  to  operate  the  pro- 
gram. 

Such  an  undertaking  is  subject  to  approval  by  the  Secretary  in  the 
same  manner  as  a  contract  under  this  subsection. 

♦  ♦  *  ♦  ♦  »  ♦ 

(rXlXA)  In  order  to  receive  payments  under  paragraphs  [(2)J 
(2XA)  and  (7)  of  subsection  (a)  without  being  subject  to  per  centum 
reductions  set  forth  in  subparagraph  (C)  of  this  paragraph,  a  State 
must  provide  that  mechanized  claims  processing  and  information 
retrieval  systems  of  the  type  described  in  subsection  (aX3)(B)  and 
detailed  in  an  advance  planning  document  approved  by  the  Secre- 
tary are  operational  on  or  before  the  deadline  established  under 
subparagraph  (B). 

(B)  The  deadline  for  operation  of  such  systems  for  a  State  is  Sep- 
tember 30,  1985. 

(C)  If  a  State  fails  to  meet  the  deadline  established  under  sub- 
paragraph (B),  the  per  centums  specified  in  paragraphs  C(2)]  (2XA) 
and  (7)  of  subsection  (a)  with  respect  to  that  State  shall  each  be  re- 
duced by  5  percentage  points  for  the  first  two  quarters  beginning 
on  or  after  such  deadline,  and  shall  be  further  reduced  by  an  addi- 
tional 5  percentage  points  after  each  period  consisting  of  two  quar- 
ters during  which  the  Secretary  determines  the  State  fails  to  meet 
the  requirements  of  subparagraph  (A);  except  that — 

(i)  neither  such  per  centum  may  be  reduced  by  more  than  25 
percentage  points  by  reason  of  this  paragraph;  and 
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(ii)  no  reduction  shall  be  made  under  this  paragraph  for  any 
quarter  following  the  quarter  during  which  such  State  meets 
the  requirements  of  subparagraph  (A). 
(2XA)  In  order  to  receive  pajrments  under  paragraphs  [(2)]  (2XA) 
and  (7)  of  subsection  (a)  without  being  subject  to  the  per  centum 
reductions  set  forth  in  subparagraph  (C)  of  this  paragraph,  a  State 
must  have  its  mechanized  claims  processing  and  information  re- 
trieval systems,  of  the  tjrpe  required  to  be  operational  under  para- 
graph (1),  initially  approved  by  the  Secretary  in  accordance  with 
paragraph  (5XA)  on  or  before  the  deadline  established  under  sub- 
paragraph (B). 

(B)  The  deadline  for  approval  of  such  systems  for  a  State  is  the 
last  day  of  the  fourth  quarter  that  begins  after  the  date  on  which 
the  Secretary  determines  that  such  systems  became  operational  as 
required  under  paragraph  (1). 

(C)  If  a  State  fails  to  meet  the  deadline  established  under  sub- 
paragraph (B),  the  per  centums  specified  in  paragraphs  [(2)]  (2XA) 
and  (7)  of  subsection  (a)  with  respect  to  that  State  shall  each  be  re- 
duced by  5  percentage  points  for  the  first  two  quarters  beginning 
after  such  deadline,  and  shall  be  further  reduced  by  an  additional  5 
percentage  points  at  the  end  of  each  period  consisting  of  two  quar- 
ters during  which  the  State  fails  to  meet  the  requirements  of  sub- 
paragraph (A);  except  that— 

(i)  neither  such  per  centum  may  be  reduced  by  more  than  25 
percentage  points  by  reason  of  this  paragraph,  and 

(uXlXA)*  •  • 

******* 

(E)  For  purposes  of  subparagraph  (D),  there  shall  be  excluded,  in 
determining  both  erroneous  excess  payments  for  medical  assistance 
and  total  expenditures  for  medical  assistance — 

(i)  pa3mients  with  respect  to  any  individual  whose  eligibility 
therefor  was  determined  exclusively  by  the  Secretary  under  an 
agreement  pursuant  to  section  1634  and  such  other  classes  of 
individuals  as  the  Secretary  may  by  regulation  prescribe  whose 
eligibility  was  determined  in  part  under  such  an  agreement; 
and 

(ii)  payments  made  as  the  result  of  a  technical  error. 

For  purposes  of  clause  (ii),  a  **technical  error**  is  an  error  in  eligibil- 
ity condition  (such  as  assignment  of  social  security  numbers  and  as- 
signment of  rights  to  third-party  benefits  as  a  condition  of  eligibil- 
ity) that,  if  corrected,  would  not  result  in  a  difference  in  the  amount 
of  medical  assistance  paid. 

******* 

DEFINITIONS 

Sec.  1905.  For  purposes  of  this  title — 

(a)  The  term  '^eaical  assistance^'  means  payment  of  part  or  all 
of  the  cost  of  the  following  care  and  services  (if  provided  in  or  after 
the  third  month  before  the  month  in  which  the  recipient  makes  ap- 
plication for  assistance  or,  in  the  case  of  a  qualified  medicare  bene- 
ficiary described  in  subsection  (pXD,  if  provided  after  the  month  in 
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which  the  individual  becomes  such  a  beneficiary)  for  individuals, 
and,  with  respect  to  physicians'  or  dentists'  services,  at  the  option 
of  the  State,  to  individuals  (other  than  individuals  with  respect  to 
whom  there  is  being  paid,  or  who  are  eligible,  or  would  be  eligibile 
if  they  were  not  in  a  medical  institution,  to  have  paid  with  respect 
to  them  a  State  supplementary  pajonent  and  are  eligible  for  medi- 
cal assistance  equal  in  amount,  duration,  and  scope  to  the  medical 
assistance  made  available  to  individuals  described  in  section 
1902(aX10XA)  not  receiving  aid  or  assistance  under  any  plan  of  the 
State  approved  under  title,  I,  X,  XIV,  or  XVI,  or  part  A  of  title  IV, 
and  with  respect  to  whom  supplemental  security  income  benefits 
are  not  being  paid  under  title  XVI,  who  are — 
(i)  *  *  * 

««***«* 

(vii)  blind  or  disabled  as  defined  in  section  1614,  with  respect 
to  States  not  eligible  to  participate  in  the  State  plan  program 
established  under  title  XVI,  Cor] 

(viii)  pregnant  women,  or 

(ix)  individuals  provided  extended  benefits  under  section 
1921 

but  whose  income  and  resources  are  insufficient  to  meet  all  of  such 
cost — 

(!)•♦• 


(4XA)  [skilled]  nursing  facility  services  (other  than  services 
in  an  institution  for  mental  diseases)  for  individuals  21  years 
of  age  or  older;  (B)  effective  July  1,  1969,  such  early  and  period- 
ic screening  and  diagnosis  of  individuals  who  are  eligible  under 
the  plan  and  are  under  the  age  of  21  to  ascertain  their  physi- 
cal or  mental  defects,  and  such  health  care,  treatment,  and 
other  measures  to  correct  or  ameliorate  defects  and  chronic 
conditions  discovered  thereby,  and  may  be  provided  in  regula- 
tions of  the  Secretary;  and  (C)  family  planning  services  and 
supplies  furnished  (directly  or  under  arrangements  with 
others)  to  individuals  of  child-bearing  age  (including  minors 
who  can  be  considered  to  be  sexually  active)  who  are  eligible 
under  the  State  plan  and  who  desire  such  services  and  sup- 
plies; 

i^YA)  physicians"  services  furnished  by  a  physician  (as  de- 
fined in  section  1861(rXl)),  whether  furnished  in  the  office,  the 
patient's  home,  a  hospital  or  a  [skilled J  nursing  facility,  or 
elsewhere,  and  (B)  medical  and  surgical  services  furnished  by  a 
dentist  (described  in  section  1861(r)(2))  to  the  extent  such  serv- 
ices may  be  performed  under  State  law  either  by  a  doctor  of 
medicine  or  by  a  doctor  of  dental  surgery  or  dental  medicine, 
and  would  be  described  in  clause  (A)  if  furnished  by  a  physi- 
cian (as  defined  in  section  1861(rXl)); 

«**•*«« 

(9)  clinic  services  furnished  by  or  under  the  direction  of  a 
physician,  without  regard  to  whether  the  clinic  itself  is  admin- 
istered by  a  physician,  including  such  services  furnished  out- 
side the  clinic  by  clinic  personnel  to  an  eligible  individual  who 
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does  not  reside  in  a  permanent  dwelling  or  does  not  have  a 
fixed  home  or  mailing  address; 

«•«««*« 

(14)  inpatient  hospital  services  [,  skilled  nursing  facility  serv- 
ices, and  intermediate  carej  and  nursing  facility  services  for 
individuals  65  years  of  age  or  over  in  an  institution  for  mental 
diseases; 

(15)  [intermediate  care  facility  services  (other  than  such 
services!  services  in  an  intermediate  care  facility  for  the  men- 
tally retarded  (other  than  in  an  institution  for  mental  diseases) 
for  individuals  who  are  determined,  in  accordance  with  section 
1902(aX31XA),  to  be  in  need  of  such  care; 

r(c)  For  purposes  of  this  title  the  term  "intermediate  care  facili- 
ty means  an  institution  which  (1)  is  licensed  under  State  law  to 
provide,  on  a  regular  basis,  health-related  care  and  services  to  indi- 
viduals who  do  not  require  the  degree  of  care  and  treatment  which 
a  hospital  or  skilled  nursing  facility  is  designed  to  provide,  but  who 
because  of  their  mental  or  physical  condition  require  care  and  serv- 
ices (above  the  level  of  room  and  board)  which  can  be  made  avail- 
able to  them  only  through  institutional  facilities,  (2)  meets  such 
standards  prescribed  by  the  Secretary  as  he  finds  appropriate  for 
the  proper  provision  of  such  care,  (3)  meets  such  standards  of 
safety  and  sanitation  as  are  established  under  regulation  of  the 
Secretary  in  addition  to  those  applicable  to  nursing  homes  under 
State  law;  and  (4)  meets  the  requirements  of  section  1861(jX14)  with 
respect  to  protection  of  patients*  personal  funds.  The  term  "inter- 
mediate care  facility"  also  includes  any  skilled  nursing  facility  or 
hospital  which  meets  the  requirements  of  the  preceding  sentence. 
The  term  "intermediate  care  facility"  £dso  includes  a  Christian  Sci- 
ence sanatorium  operated,  or  listed  and  certified,  by  the  First 
Church  of  Christ,  Scientist,  Boston,  Massachusetts,  but  only  with 
respect  to  institutional  services  deemed  appropriate  by  the  State. 
The  term  "intermediate  care  facility"  also  includes  any  institution 
which  is  located  in  a  State  on  an  Indian  reservation  and  is  certified 
by  the  Secretary  as  meeting  the  requirements  of  clauses  (2),  (3), 
and  (4)  of  this  subsection  and  providing  the  care  and  services  re- 
quired under  clause  (1).  With  respect  to  services  furnished  to  indi- 
viduals under  age  65,  the  term  "intermediate  care  facility"  shall 
not  include,  except  as  provided  in  subsection  (d),  any  public  institu- 
tion or  distinct  part  thereof  for  mental  diseases  or  mental  defects.] 

(c)  For  definition  of  the  term  *'nursing  facility  *\  see  section 
1922(a), 

(d)  The  term  "intermediate  care  facility  [services]  for  the  men- 
tally retarded*'  [may  include  services  jn  a  public]  means  an  insti- 
tution (or  distinct  part  thereof)  for  the  mentally  retarded  or  per- 
sons with  related  conditions  if— 

(1)  the  primary  purpose  of  such  institution  (or  distinct  part 
thereof)  is  to  provide  health  or  rehabilitative  services  for  men- 
tally retarded  individuals  and  the  institution  meets  such  stand- 
ards as  may  be  prescribed  by  the  Secretary; 
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(2)  the  mentally  retarded  individual  with  respect  to  whom  a 
request  for  payment  is  made  under  a  plan  approved  under  this 
title  is  receiving  active  treatment  under  such  a  program;  and 

(3)  in  the  case  of  a  public  institution,  the  State  or  political 
subdivision  responsible  for  the  operation  of  such  institution 
has  agreed  that  the  non-Federal  expenditures  in  any  calendar 
quarter  prior  to  January  1,  1975,  with  respect  to  services  fur- 
nished to  patients  in  such  institution  (or  distinct  part  thereof) 
in  the  State  will  not,  because  of  payments  made  under  this 
title,  be  reduced  below  the  average  amount  expended  for  such 
services  in  such  institution  in  the  four  quarters  immediately 
preceding  the  quarter  in  which  the  Stete  in  which  such  institu- 
tion is  located  elected  to  make  such  services  available  under  its 
plan  approved  under  this  title. 

(f)  For  purposes  of  this  title,  the  term  "[skilled]  nursing  facility 
services*'  means  services  which  are  or  were  required  to  be  given  an 
individual  who  needs  or  needed  on  a  daily  basis  [skilledH  nursing 
care  (provided  directly  by  or  requiring  the  supervision  of  [skilled] 
nursing  personnel)  or  other  [skilled]  rehabilitetion  services  which 
as  a  practical  matter  can  only  be  provided  in  a  [skilled]  nursing 
facility  on  an  inpatient  basis. 

******* 

[(i)  For  purposes  of  this  title,  the  term  "skilled  nursing  facility" 
also  includes  any  institution  which  is  located  in  a  Stete  on  an 
Indian  reservation  and  is  certified  by  the  Secretory  as  being  a 
qualified  skilled  nursing  facility  by  meeting  the  requirements  of 
section  1861(j).] 

**««*«« 

(n)  The  term  "qualified  pregnant  woman  or  child'*  means — 

(1)  ♦  •  • 

(2)  a  child  who  is  under  [5]  8  years  of  age,  who  was  bom 
after  September  30,  1983  (or  such  earlier  date  as  the  Stete  may 
designate),  and  who  meets  the  income  and  resources  require- 
ments of  the  Stete  plan  under  part  A  of  title  IV. 

(pXl)  ♦  •  • 

(2XA)  The  income  level  esteblished  under  paragraph  (IXC)  may 
not  exceed  a  percentage  (not  more  than  100  percent)  of  the  [non- 
farm]  official  poverty  line  (as  defined  by  the  Office  of  Management 
and  Budget,  and  revised  annually  in  accordance  with  section  673(2) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1981)  applicable  to  a 
family  of  the  size  involved. 

**•••«• 

[state  programs  for  ucensing  of  administrators  of  nursing 

HOMES 

[Sec.  1908.  (a)  For  purposes  of  section  1902(aX29),  a  "Stete  pro- 
gram for  the  licensing  of  administrators  of  nursing  homes"  is  a 
program  which  provides  that  no  nursing  home  within  the  Stete 
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may  operate  except  under  the  supervision  of  an  administrator  li- 
censed in  the  manner  provided  in  this  section. 

[(b)  Licensing  of  nursing  home  administrators  shall  be  carried 
out  by  the  agency  of  the  State  responsible  for  licensing  under  the 
healing  arts  licensing  act  of  the  State,  or,  in  the  absence  of  such 
act  or  such  an  agency,  a  board  representative  of  the  professions 
and  institutions  concerned  with  care  of  chronically  ill  and  infirm 
aged  patients  and  established  to  carry  out  the  purposes  of  this  sec- 
tion. 

[(c)  It  shall  be  the  function  and  duty  of  such  agency  or  board 
to— 

[(1)  develop,  impose,  and  enforce  standards  which  must  be 
met  by  individuals  in  order  to  receive  a  license  as  a  nursing 
home  administrator,  which  standards  shall  be  designed  to 
insure  that  nursing  home  administrators  will  be  individuals 
who  are  of  good  character  and  are  otherwise  suitable,  and  who, 
by  training  or  experience  in  the  field  of  institutional  adminis- 
tration, are  qualified  to  serve  as  nursing  home  administrators; 

[(2)  develop  and  apply  appropriate  techniques,  including  ex- 
aminations and  investigations,  for  determining  whether  an  in- 
dividual meets  such  standards; 

[(3)  issue  licenses  to  individuals  determined,  after  the  appli- 
cation of  such  techniques,  to  meet  such  standards,  and  revoke 
or  suspend  licenses  previously  issued  by  the  board  in  any  case 
where  the  individual  holding  any  such  license  is  determined 
substantially  to  have  failed  to  conform  to  the  requirements  of 
such  standards; 

[(4)  establish  and  carry  out  procedures  designed  to  insure 
that  individuals  licensed  as  nursing  home  administrators  will, 
during  any  period  that  they  serve  as  such,  comply  with  the  re- 
quirements of  such  standards; 

[(5)  receive,  investigate,  and  take  appropriate  action  with  re- 
spect to,  any  charge  or  complaint  filed  with  the  board  to  the 
effect  that  any  individual  licensed  as  a  nursing  home  adminis- 
trator has  failed  to  comply  with  the  requirements  of  such 
standards;  and 

[(6)  conduct  a  continuing  study  and  investigation  of  nursing 
homes  and  administrators  of  nursing  homes  within  the  State 
with  a  view  to  the  improvement  of  the  standards  imposed  for 
the  licensing  of  such  administrators  and  of  procedures  and 
methods  for  the  enforcement  of  such  standards  with  respect  to 
administrators  of  nursing  homes  who  have  been  licensed  as 
such. 

[(d)  No  State  shall  be  considered  to  have  failed  to  comply  with 
the  provisions  of  section  1902(aX29)  because  the  agency  or  board  of 
such  State  (established  pursuant  to  subsection  (b))  shall  have  grant- 
ed any  waiver,  with  respect  to  any  individual  who,  during  all  of  the 
three  calendar  years  immediately  preceding  the  calendar  year  in 
which  the  requirements  prescribed  in  section  1902(aX29)  are  first 
met  by  the  State,  has  served  as  a  nursing  home  administrator,  of 
any  of  the  standards  developed,  imposed,  and  enforced  by  such 
agency  or  board  pursuant  to  subsection  (c). 

[(e)  As  used  in  this  section,  the  term — 
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[(1)  "nursing  home"  means  any  institution  or  facility  de- 
fined as  such  for  licensing  purposes  under  State  law,  or,  if 
State  law  does  not  employ  the  term  nursing  home,  the  equiva- 
lent term  or  terms  as  determined  by  the  Secretary,  but  does 
not  include  a  Christiah  Science  sanatorium  operated,  or  listed 
and  certified,  by  the  First  Church  of  Christ,  Scientist,  Boston, 
Massachusetts;  and 

[(2)  "nursing  home  administrator'*  means  any  individual 
who  is  charged  with  the  general  administration  of  a  nursing 
home  whether  or  not  such  individual  has  an  ownership  inter- 
est in  such  home  and  whether  or  not  his  functions  and  duties 
are  shared  with  one  or  more  other  individuals.  J 

CERTIFICATION  AND  APPROVAL  OF  [SKILLED  NURSING  FACILITIES  ANDJ 
OF  RURAL  HEALTH  CLINICS 

Sec.  1910.  [(aXD  Whenever  the  Secretary  certifies  an  institution 
in  a  State  to  be  qualified  as  a  skilled  nursing  facility  under  title 
XVIII,  such  institution  shall  be  deemed  to  meet  the  standards  for 
certification  as  a  skilled  nursing  facility  for  purposes  of  section 
1902(aX28). 

[(2)  The  Secretary  shall  notify  the  State  agency  administering 
the  medical  assistance  plan  of  his  approval  or  disapproval  of  any 
institution  which  has  applied  for  certification  by  him  as  a  qualified 
skilled  nursing  facility.  J 

C(b)l(^aXl)  Whenever  the  Secretary  certifies  a  facility  in  a  State 
to  be  qualified  as  a  rural  health  clinic  under  title  XVIII,  such  facil- 
ity shall  be  deemed  to  meet  the  standards  for  certification  as  a 
rural  health  clinic  for  purposes  of  providing  rural  health  clinic 
services  under  this  title. 

(2)  The  Secretary  shall  notify  the  State  agency  administering  the 
medical  assistance  plan  of  his  approval  or  disapproval  of  any  facili- 
ty in  that  State  which  has  applied  for  certification  by  him  as  a 
qualified  rural  health  clinic. 

lic)2(bXV  The  Secretary  may  cancel  approval  of  any  skilled 
nursing  or  intermediate  care  facility  at  any  time  if  he  finds  on  the 
basis  of  a  determination  made  by  him  as  provided  in  section 
1902(a)(33XB)  that  a  facility  fails  to  meet  the  requirements  con- 
tained in  section  1902(aX28)  or  section  1905(c),  or  if  he  finds 
grounds  for  termination  of  his  agreement  with  the  facility  pursu- 
ant to  section  1866(b).  In  that  event  the  Secretary  shall  notify  the 
State  agency  and  the  skilled  nursing  facility  or  intermediate  care 
facility  that  approval  of  eligibility  of  the  facility  to  participate  in 
the  programs  established  by  this  title  and  title  XVIII  shall  be  ter- 
minated at  a  time  specified  by  the  Secretary.  The  approval  of  eligi- 
bility of  any  such  facility  to  participate  in  such  programs  may  not 
be  reinstated  unless  the  Secretary  finds  that  the  reason  for  termi- 
nation has  been  removed  and  there  is  reasonable  assurance  that  it 
will  not  recur. 

INDIAN  HEALTH  SERVICE  FACILITIES 

Sec.  1911.  (a)  A  facility  of  the  Indian  Health  Service  (including  a 
hospital  [,  intermediate  care  facility,  or  skilledl,  nursing  facility,  or 
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any  other  type  of  facility  which  provides  services  of  a  type  otherwise 
covered  under  the  State  plan,  whether  operated  by  such  Service  or 
by  an  Indian  tribe  or  tribal  organization  (as  those  terms  are  de- 
fined in  section  4  of  the  Indian  Health  Care  Improvement  Act), 
shall  be  eligible  for  reimbursement  for  medical  assistance  provided 
under  a  State  plan  if  and  for  so  long  as  it  meets  all  of  the  condi- 
tions amd  requirements  which  are  applicable  generally  to  such  fa- 
cilities under  this  title. 

(b)  Notwithstanding  subsection  (a),  a  facility  of  the  Indian  Health 
Service  (including  a  hospital  [,  intermediate  care  facility,  or 
skilled!,  nursing  facility,  or  any  other  type  of  facility  which  pro- 
vides services  of  a  type  otherwise  covered  under  the  State  plan) 
which  does  not  meet  all  of  the  conditions  and  requirements  of  this 
title  which  are  applicable  generally  to  such  facility,  but  which  sub- 
mits to  the  Secretary  within  six  months  after  the  date  of  the  enact- 
ment of  this  section  an  acceptable  plan  for  achieving  compliance 
with  such  conditions  and  requirements,  shall  be  deemed  to  meet 
such  conditions  and  requirements  (and  to  be  eligible  for  reimburse- 
ment under  this  title),  without  regard  to  the  extent  of  its  actual 
compliance  with  such  conditions  and  requirements,  during  the  first 
twelve  months  after  the  month  in  which  such  plan  is  submitted. 

(c)  The  Secretary  is  authorized  to  enter  into  agreements  with  the 
State  agency  for  the  purpose  of  reimbursing  such  agency  for  health 
care  and  services  provided  in  Indian  Health  Service  facilities  to  In- 
dians who  are  eligible  for  medical  assistance  under  the  State  plan. 

«•««*** 

HOSPITAL  PROVIDERS  OF  [SKILLED  NURSING  AND  INTERMEDIATE  CARE  J 
NURSING  FACILITY  SERVICES 

Sec.  1913.  (a)  Notwithstanding  any  other  provision  of  this  title, 
payment  may  be  made,  in  accordance  with  this  section,  under  a 
State  plan  approved  under  this  title  for  [skilled  nursing  facility 
services  and  intermediate  care]  nursing  facility  services  furnished 
by  a  hospital  which  has  in  effect  an  agreement  under  section  1883 
and  which,  with  respect  to  the  provision  of  such  services,  meets  the 
requirements  of  subsections  (b)  through  (e)  of  section  1922. 

(b)(1)  Except  as  provided  in  paragraph  (3),  pajnnent  to  any  such 
hospital,  for  any  [skilled  nursing  or  intermediate  care]  nursing 
facility  services  furnished  pursuant  to  subsection  (a),  shall  be  at  a 
rate  equal  to  the  average  rate  per  patient-day  paid  for  routine  serv- 
ices during  the  previous  calendar  year  under  the  State  plan  to 
[skilled  nursing  and  intermediate  care]  nursing  facilities,  respec- 
tively, located  in  the  State  in  which  the  hospital  is  located.  The 
reasonable  cost  of  ancillary  services  shall  be  determined  in  the 
same  manner  as  the  reasonable  cost  of  ancillary  services  provided 
for  inpatient  hospital  services. 

***•*«• 

(3)  Pa3rment  to  all  such  hospitals,  for  any  [skilled  nursing  or  in- 
termediate care]  nursing  facility  services  furnished  pursuant  to 
subsection  (a),  may  be  made  at  a  payment  rate  established  by  the 
State  in  accordance  with  the  requirements  of  section  1902(aX13XA). 
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PROVISIONS  RESPECTING  INAPPUCABILITY  AND  WAIVER  OF  CERTAIN 
REQUIREMENTS  OF  THIS  TITLE 

Sec.  1915  (a)  A  State  shall  not  be  deemed  to  be  out  of  compliance 
with  the  requirements  of  paragraphs  (1),  (10),  or  (23)  of  section 
1902(a)  solely  by  reason  of  the  fact  that  the  State  (or  any  political 
subdivision  thereof) — 

(1)  has  entered  into — 

(A)  a  contract  with  an  organization  which  has  agreed  to 
provide  care  and  services  in  addition  to  those  offered 
under  the  State  plan  to  individuals  eligible  for  medical  as- 
sistance who  reside  in  the  geographic  area  served  by  such 
organization  and  who  elect  to  obtain  such  care  and  serv- 
ices from  such  organization,  or  by  reason  of  the  fact  that 
the  plan  provides  for  pajonent  for  rural  health  clinic  serv- 
ices only  if  those  services  are  provided  by  a  rural  health 
clinic;  or 

(B)  arrangements  through  a  competitive  bidding  process 
or  otherwise  for  the  purchase  of  laboratory  services  re- 
ferred to  in  section  1905(aX3)  or  medical  devices  if  the  Sec- 
retary has  found  that — 

(i)  adequate  services  of  devices  will  be  available 
under  such  arrangements,  and 

(ii)  any  such  laboratory  services  will  be  provided 
only  through  laboratories — 

(I)  which  meet  the  applicable  requirements  of 
section  1861(eX9)  or  paragraphs  [(12)  and  (13)] 
(13)  and  (W  of  section  1861(s),  and  such  additional 
requirements  as  the  Secretary  may  require,  and 

(cXD  The  Secretary  may  by  waiver  provide  that  a  State  plan  ap- 
proved under  this  title  may  include  as  "medical  assistance"  under 
such  plan  payment  for  part  or  all  of  the  cost  of  home  or  communi- 
ty-based services  (other  than  room  and  board)  approved  by  the  Sec- 
retary which  are  provided  pursuant  to  a  written  plan  of  care  to  in- 
dividuals with  respect  to  whom  there  has  been  a  determination 
that  but  for  the  provision  of  such  services  the  individuals  would  re- 
quire the  level  of  care  provided  in  a  hosptial  or  a  [skilled  nursing 
facility  or  intermediate  care  facility]  nursing  facility  or  intermedi- 
ate care  facility  for  the  mentally  retarded  the  cost  of  which  could  be 
reimbursed  under  the  State  plan. 

(2)  A  waiver  shall  not  be  granted  under  this  subsection  unless 
the  State  provides  assurances  satisfactory  to  the  Secretary  that — 

(A)  *  *  * 

(B)  the  State  will  provide,  with  respect  to  individuals  who — 

(i)  are  entitled  to  medical  assistance  for  inpatient  hospi- 
tal [,  skilled  nursing  facility,  or  intermediate  care  facility 
services]  services,  nursing  facility  services,  or  services  in 
an  intermediate  care  facility  for  the  mentally  retarded 
under  the  State  plan, 

(ii)  may  require  such  services,  £uid 

(iii)  may  be  eligible  for  such  home  or  community-based 
care  under  such  waiver, 
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for  an  evaluation  of  the  [need  for  inpatient  hospital,  such 
skilled  nursing  facility  or  intermediate  care  facility  services] 
need  for  inpatient  hospital  services,  nursing  facility  services,  or 
services  in  an  intermediate  care  facility  for  the  mentally  retard- 
ed; 

(C)  such  individuals  who  are  determined  to  be  likely  to  re- 
quire the  level  of  care  provided  in  a  hospital  [or  skilled  nurs- 
ing facility  or  intermediate  care  facility],  nursing  facility,  or 
intermediate  care  facility  for  the  mentally  retarded  are  in- 
formed of  the  feasible  alternatives,  if  available  under  the 
waiver,  at  the  choice  of  such  individuals,  to  the  provision  of  in- 
patient hospital  services  [or  skilled  nursing  facility  or  inter- 
mediate care  facility  services],  nursing  facility  services,  or 
services  in  an  intermediate  care  facility  for  the  mentally  retard- 
ed; 

*«**««* 

(3)  A  waiver  granted  under  this  subsection  may  include  a  waiver 
of  the  requirements  of  section  1902(aXl)  (relating  to  statewideness 
[and] ,  section  1902(aX10XB)  (relating  to  comparability),  and  section 
1902(a)(10XCXiXIW  (relating  to  income  and  resource  rules  applicable 
in  the  community),  A  waiver  under  this  subsection  shall  be  for  an 
initial  term  of  three  years  and,  upon  the  request  of  a  State,  shall 
be  extended  for  additional  five-year  periods  unless  the  Secretary 
determines  that  for  the  previous  waiver  period  the  assurances  pro- 
vided under  paragraph  (2)  have  not  been  met.  A  waiver  may  pro- 
vide, with  respect  to  post-eligibility  treatment  of  income  of  all  indi- 
viduals receiving  services  under  that  waiver,  that  the  maximum 
amount  of  the  individual's  income  which  may  be  disregarded  for 
any  month  for  the  maintenance  needs  of  the  individual  may  be  an 
amount  greater  than  the  maximum  allowed  for  that  purpose  under 
regulations  in  effect  on  July  1,  1985. 

*  *  •  •  •  *  « 

(5)  For  purposes  of  paragraph  (4XB),  the  term  "habilitation  serv- 
ices", with  respect  to  individuals  who  receive  such  services  after 
discharge  from  a  [skilled  nursing  facility  or  intermediate  care  fa- 
cility] nursing  facility  or  intermediate  care  facility  for  the  mentally 
retarded — 

(A)  means  services  designed  to  assist  individuals  in  acquir- 
ing, retaining,  and  improving  the  self-help,  socialization,  and 
adaptive  skills  necessary  to  reside  successfully  in  home  and 
community  based  settings;  and 

*««*•*« 

(HYA)  In  making  estimates  under  paragraph  (2XD)  in  the  case  of 
a  waiver  that  applies  only  to  individuals  with  a  particular  illness 
or  condition  who  are  inpatients  in  hospitals  [or  in  skilled  nursing 
or  intermediate  care  facilities],  nursing  facilities,  or  intermediate 
care  facilities  for  the  mentally  retarded,  the  State  may  determine 
the  average  per  capita  expenditure  that  would  have  been  made  in 
a  fiscal  year  for  those  individuals  under  the  State  plan  separately 
from  the  expenditures  for  other  individuals  who  are  inpatients  of 
those  respective  facilities. 
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(B)  In  making  estimates  under  paragraph  (2XD)  in  the  case  of  a 
waiver  that  applies  only  to  individuals  with  developmental  disabil- 
ities who  are  inpatients  in  a  skilled  nursing  facility  or  intermediate 
care  facility  and  whom  the  State  has  determined,  on  the  basis  of  an 
evaluation  under  paragraph  (2XB),  to  need  the  level  of  services  pro- 
vided by  an  intermediate  care  facility  for  the  mentally  retarded,  the 
State  may  determine  the  average  per  capita  expenditures  that  would 
have  been  made  in  a  fiscal  year  for  those  individuals  under  the 
State  plan  on  the  basis  of  the  average  per  capita  expenditures  under 
the  State  plan  for  services  to  individuals  who  are  inpatients  in  an 
intermediate  care  facility  for  the  mentally  retarded. 

******* 

(dXV  The  Secretary  shall  by  waiver  provide  that  a  State  plan  ap- 
proved under  this  title  shall  include  as  ''medical  assistance"  unaer 
such  plan  payment  for  part  or  all  of  the  cost  of  home  or  community- 
based  services  (other  than  room  and  board)  approved  by  the  Secre- 
tary which  are  provided  pursuant  to  a  written  plan  of  care  to  indi- 
viduals 65  years  of  age  or  older  with  respect  to  whom  there  has  been 
a  determination  that  but  for  the  provision  of  such  services  the  indi- 
viduals would  require  the  level  of  care  provided  in  a  skilled  nursing 
facility  or  intermediate  care  facility  the  cost  of  which  could  be  reim- 
bursed under  the  State  plan. 

(2)  A  waiver  shall  not  be  granted  under  this  subsection  unless  the 
State  provides  assurances  satisfactory  to  the  Secretary  that — 

(A)  necessary  safeguards  (including  adequate  standards  for 
provider  participation)  have  been  taken  to  protect  the  health 
and  welfare  of  individuals  provided  services  under  the  waiver 
and  to  assure  financial  accountability  for  funds  expended  with 
respect  to  such  services; 

(B)  the  State  will  provide,  with  respect  to  individuals  65  years 
of  age  or  older  who— 

(i)  are  entitled  to  medical  assistance  for  skilled  nursing 
or  intermediate  care  facility  services  under  the  State  plan, 

(ii)  may  require  such  services,  and 

(Hi)  may  be  eligible  for  such  home  or  community-based 
services  under  such  waiver, 
for  an  evaluation  of  the  need  for  such  skilled  nursing  facility  or 
intermediate  care  facility  services; 

(C)  such  individuals  who  are  determined  to  be  likely  to  re- 
quire the  level  of  care  provided  in  a  skilled  nursing  facility  or 
intermediate  care  facility  are  informed  of  the  feasible  alterna- 
tives, if  available  under  the  waiver,  at  the  choice  of  such  indi- 
viduals, to  the  provision  of  skilled  nursing  facility  or  intermedi- 
ate care  facility  services; 

(D)  the  State  will  provide  to  the  Secretary  annually,  consist- 
ent with  a  data  collection  plan  designed  by  the  Secretary,  infor- 
mation on  the  impact  of  the  waiver  granted  under  this  subsec- 
tion on  the  type  and  amount  of  medical  assistance  provided 
under  the  State  plan  and  on  the  health  and  welfare  of  recipi- 
ents; and 

(E)  under  the  waiver  the  amount  of  the  medical  assistance 
with  respect  to  skilled  nursing  facility  services,  intermediate 
care  facility  services,  and  home  and  community-based  services 
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(as  defined  in  paragraph  (5XC))  under  the  State  plan  for  indi- 
viduals 65  years  of  age  or  older  during  a  waiver  year  will  not 
exceed  the  projected  amount  described  in  paragraph  (5XB)  for 
that  year. 

(3)  A  waiver  granted  under  this  subsection  may  include  a  waiver 
of  the  requirements  of  section  1902(aXl)  (relating  to  statewideness), 
section  1902(aX10XB)  (relating  to  comparability),  and  section 
1902(aX10XC)(i)(III)  (relating  to  income  and  resource  rules  applicable 
in  the  community).  Subject  to  a  termination  by  the  State  (with  at 
least  60  days  advance  notice  to  the  Secretary)  at  the  beginning  of 
any  calendar  quarter,  a  waiver  under  this  subsection  shall  be  for  an 
initial  term  of  3  years  and,  upon  the  request  of  a  State,  shall  be  ex- 
tended for  additional  5-year  periods  unless  the  Secretary  determines 
that  for  the  previous  waiver  period  the  assurances  provided  under 
paragraph  (2)  have  not  been  met  A  waiver  may  provide,  with  re- 
spect to  post-eligibility  treatment  of  income  of  all  individuals  receiv- 
ing services  under  the  waiver,  that  the  maximum  amount  of  the  in- 
dividual's income  which  may  be  disregarded  for  any  month  is  equal 
to  the  amount  that  may  be  allowed  for  that  purpose  under  a  waiver 
under  subsection  (c), 

(4)  A  waiver  under  this  subsection  may,  consistent  with  paragraph 
(2),  provide  medical  assistance  to  individuals  (to  the  extent  consist- 
ent with  written  plans  of  care,  which  are  subject  to  the  approval  of 
the  State)  for  case  management  services,  homemaker/home  health 
aide  services  and  personal  care  services,  adult  day  health  services, 
habilitation  services,  respite  care,  and  such  other  services  requested 
by  the  State  as  the  Secretary  may  approve, 

(5XA)  In  the  case  of  a  waiver  approved  under  this  subsection,  not- 
withstanding any  other  provision  of  section  1903  to  the  contrary, 
payment  may  not  be  made  under  section  1903(aXl)  for  medical  as- 
sistance with  respect  to  skilled  nursing  facility  services,  intermedi- 
ate care  facility  services,  and  home  and  community-based  services 
(as  defined  in  subparagraph  (O)  under  the  State  plan  for  individ- 
uals 65  years  of  age  or  older  during  a  waiver  year  under  this  subsec- 
tion (whether  or  not  the  waiver  is  terminated  during  the  waiver 
year)  to  the  extent  that  the  amount  of  such  assistance  exceeds  the 
projected  amount  described  in  subparagraph  (B)  for  that  year, 

(B)  For  purposes  of  subparagraph  (A),  the  projected  amount  under 
this  subparagraph  for  a  waiver  year  is  the  sum  of  the  following  two 
amounts  (determined  by  the  Secretary): 

(i)  The  aggregate  amount  of  the  State's  medical  assistance 
under  this  title  for  skilled  nursing  facility  services  and  interme- 
diate care  facility  services  furnished  to  individuals  65  years  of 
age  or  older  for  the  base  year  (as  defined  in  subparagraph 
(CXii))  increased  by  the  nursing  facility  increase  percentage  (as 
defined  in  subparagraph  (DXi),  subject  to  subparagraph 
(DXiiXDX 

(ii)  The  aggregate  amount  of  the  State's  medical  assistance 
under  this  title  for  home  and  community-based  services  (as  de- 
fined in  subparagraph  (D))  fumsihed  to  individuals  65  years  of 
age  or  older  for  the  base  year  (as  defined  in  subparagraph 
(CXii))  increased  by  the  home  care  increase  percentage  (as  de- 
fined in  subparagraph  (DXi),  subject  to  subparagraph  (DXii)(II)). 
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If  the  waiver  applies  less  than  Statewide,  the  amount  projected 
under  this  subparagraph  shall  be  reduced  to  reflect  the  portion  of 
the  State  covered  under  the  waiver. 
(C)  In  this  paragraph: 

(i)  The  term  "home  and  community-based  services''  includes 
services  described  in  section  1905(aX7X  services  described  in 
paragraph  (4),  and  personal  care  services. 

(ii)  The  term  *'base  year"  means,  with  respect  to  a  State,  the 
most  recent  i^alendar-quarter  period  (ending  before  October  1, 
1987)  for  which  actual  expenditures  under  this  title  have  been 
reported  to,  and  approved  by,  the  Secretary  as  of  January  31, 
1988. 

(DXi)  The  terms  **nursing  facility  increase  percentage"  and  "home 
care  increase  percentage"  mean,  with  respect  to  a  waiver  year,  the 
applicable  annual  percentage  (as  defined  in  clause  (ii))  compounded 
annually  over  the  period  (including  fractions  of  a  year  before  the 
first  waiver  year)  beginning  with  the  last  month  of  the  base  year 
and  ending  with  the  last  month  of  the  waiver  year. 

(ii)  In  clause  (i),  the  term  "applicable  annual  percentage"  means  9 
percent  per  year  or,  if  greater  for  a  period  beginning  on  or  after  Oc- 
tober 1,  1989,  for  purposes  of— 

(I)  subparagraph  (BXi),  the  sum  of  the  percentage  increase  in 
the  facility  index  (projected  under  clause  (iii)(I))  from  the  month 
before  the  period  to  the  last  month  of  the  period  and  the  per- 
centage increase  in  the  elderly  population  of  the  State  (projected 
under  clause  (iii)(III)  from  the  beginning  to  the  end  of  the 
period;  or 

dl)  subparagraph  (BXii),  the  sum  of  the  percentage  increase  in 
the  home  and  community-based  services  index  (projected  under 
clause  (iii)(II))  from  the  month  before  the  period  to  the  last 
month  of  the  period  and  the  percentage  increase  in  the  elderly 
population  of  the  State  (projected  under  clause  (iii)(III)  from  the 
beginning  to  the  end  of  the  period. 
(Hi)  The  Secretary  shall  develop  and  promulgate  by  regulation  (by 
not  later  than  July  1,  1989) — 

d)  a  method,  based  on  an  index  of  appropriately  weighted  in- 
dicators of  changes  in  the  wages  and  prices  of  the  mix  of  goods 
and  services  which  comprise  both  skilled  nursing  facility  serv- 
ices and  intermediate  care  facility  services  (regardless  of  the 
source  of  payment  for  such  services),  for  projecting,  before  and 
with  respect  to  a  period,  the  percentage  increase  in  such  index 
between  the  month  before  the  period  to  the  last  month  of  the 
period; 

(II)  a  method,  based  on  an  index  of  appropriately  weighted 
indicators  of  changes  in  the  wages  and  prices  of  the  mix  of 
goods  and  services  which  comprise  home  and  community-based 
services  (regardless  of  the  source  of  payment  for  such  services), 
for  projecting,  before  and  with  respect  to  a  period,  the  percent- 
age increase  in  such  index  between  the  month  before  the  period 
to  the  last  month  of  the  period;  and 
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(III)  a  method  for  projecting,  on  a  State  specific  basis,  the  per- 
centage  increase  in  the  number  of  residents  in  each  State  who 
are  over  75  years  of  age  for  any  period. 

*  4c  *  ♦  4t  «  « 

(gXD  A  State  may  provide,  as  medical  assistance,  case  manage- 
ment services  under  the  plan  without  regard  to  the  requirements 
of  section  1902(aXl)  and  section  1902(aX10XB).  The  provision  of  case 
management  services  under  this  subsection  shall  not  restrict  the 
choice  of  the  individual  to  receive  medical  assistance  in  violation  of 
section  1902(aX23).  A  State  may  limit  the  provision  of  case  manage- 
ment services  under  this  subsection  to  individuals  with  acquired 
immune  deficiency  syndrome  (AIDS),  or  with  AIDS-related  condi- 
tions, or  with  either,  and  a  State  may  limit  the  provision  of  case 
management  services  under  this  subsection  to  individuals  with 
chronic  mental  illness.  The  State  may  limit  the  case  managers 
available  with  respect  to  case  management  services  for  eligible  indi- 
viduals with  development  disabilities  or  with  chronic  mental  illness 
in  order  to  ensure  that  the  case  managers  of  such  individuals  are 
capable  of  ensuring  that  such  individuals  receive  needed  services. 

««*«*** 

^i^TXOi)  No  waiver  under  this  section  (other  than  a  waiver  under 
subsection  (c)  may  extend  over  a  period  of  longer  than  two  years 
unless  the  State  requests  continuation  of  such  waiver,  and  such  re- 
quest shall  be  deemed  granted  unless  the  Secretary,  [denies  such 
request  in  writing  within  90  days  after  the  date  of  its  submission  to 
the  Secretary],  with  90  days  after  the  date  of  its  submission  to  the 
Secretary,  either  denies  such  request  in  writing  or  informs  the  State 
agency  in  writing  with  respect  to  any  additional  information  which 
is  needed  in  order  to  make  a  final  determination  with  respect  to  the 
request  After  the  date  the  Secretary  receives  such  additional  infor- 
mation, the  request  shall  be  deemed  granted  unless  the  Secretary, 
within  90  day  of  such  date,  denies  such  request. 

USE  OF  ENROLLMENT  FEES,  PREMIUMS,  DEDUCTIONS,  COST  SHARING, 
AND  SIMILAR  CHARGES 

Sec.  1916.  (a)  The  State  plsui  shall  provide  that  in  the  case  of  in- 
dividuals described  in  subparagraph  (A)  or  (E)  of  section  1902(aX10) 
who  are  eligible  under  the  plan— 

(1)  no  enrollement  fee,  premium,  or  similar  charge  will  be 
imposed  under  the  plan; 

(2)  no  deduction,  cost  sharing  or  similar  charge  will  be  im- 
posed under  the  plan  with  respect  to — 

(A)  (3)  ♦  *  ♦ 

(C)  services  furnished  to  any  individual  who  is  an  inpa- 
tient in  a  hospital,  [skilled!  nursing  facility,  intermediate 
care  facility  for  the  mentally  retarded,  or  other  medical  in- 
stitution, if  such  individual  is  required,  as  a  condition  of 
receiving  services  in  such  institution  under  the  State  plan. 


641 

to  spend  for  costs  of  medical  care  all  but  a  minimal 
amount  of  his  income  required  for  personal  needs, 

****«•« 

(b)  The  State  plan  shall  provide  that  in  the  case  of  individuals 
other  than  those  described  in  subparagraph  (A)  or  (E)  of  section 
1902(aX10)  who  are  eligible  under  the  plan — 
(!)*•• 

(2)  no  deduction,  cost  sharing,  or  similar  charge  will  be  im- 
posed under  the  plan  with  respect  to — 
(A)  ♦  *  ♦ 

**•«*•« 

(C)  services  furnished  to  any  individual  who  is  an  inpa- 
tient in  a  hospital,  [skilled]  nursing  facility,  intermediate 
care  facility  for  the  mentally  retarded,  or  other  medical  in- 
stitution, if  such  individual  is  required,  as  a  condition  of 
receiving  services  in  such  institution  under  the  State  plan, 
to  spend  for  costs  of  medical  care  all  but  a  minimal 
amount  of  his  income  required  for  personal  needs, 

««*•««* 

UENS,  ADJUSTMENTS  AND  RECOVERIES,  AND  TRANSFERS  OF  ASSETS 

Sec.  1917.  (aXD  No  lien  may  be  imposed  against  the  property  of 
any  individual  prior  to  his  death  on  account  of  medical  assistance 
paid  or  to  be  paid  on  his  behalf  under  the  State  plan,  except— 

(A)  pursuant  to  the  judgment  of  a  court  on  account  of  bene- 
fits incorrectly  paid  on  behgdf  of  such  individuals,  or 

(B)  in  the  case  of  the  real  property  of  an  individual — 

(i)  who  is  an  inpatient  in  a  [skilled]  nursing  facility,  in- 
termediate care  facility  for  the  mentally  retarded,  or  other 
medical  institution,  if  such  individual  is  required,  as  a  con- 
dition of  receiving  services  in  such  institution  under  the 
State  plan,  to  spend  for  costs  of  medical  care  all  but  a 
minimal  amount  of  his  income  required  for  personal 
needs,  and 

******* 

[(cXD  Notwithstanding  any  other  provision  of  this  title,  an  indi- 
vidual who  would  otherwise  be  eligible  for  medical  assistance 
under  the  State  plan  approved  under  this  title  may  be  denied  such 
assistance  if  such  individual  would  not  be  eligible  for  such  medical 
assistance  but  for  the  fact  that  he  disposed  of  resources  for  less 
than  fair  market  value.  If  the  State  plan  provides  for  the  denial  of 
such  assistance  by  reason  of  such  disposal  of  resources,  the  State 
plan  shall  specifv  a  procedure  for  implementing  such  denial  which, 
except  as  provided  in  paragraph  (2),  is  not  more  restrictive  than 
the  procedure  specified  in  section  1613(c)  of  this  Act,  gmd  which 
may  provide  for  a  waiver  of  denial  of  such  assistance  in  any  in- 
stance where  the  State  determines  that  such  denial  would  work  an 
undue  hardship. 

[(2XA)  In  any  case  where  the  uncompensated  value  of  disposed 
of  resources  exceeds  $12,000,  the  State  plan  may  provide  for  a 
period  of  ineligibility  which  exceeds  24  months.  If  State  plan  pro- 
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vides  for  a  period  of  ineligibility  exceeding  24  months,  such  plan 
shall  provide  for  the  period  of  ineligibility  to  bear  a  reasonable  re- 
lationship to  such  uncompensated  value. 

[(BXi)  In  the  case  of  any  individual  who  is  an  inpatient  in  a 
skilled  nursing  facility,  intermediate  care  facility,  or  other  medical 
institution,  if  such  individual  is  required,  as  a  condition  to  receiv- 
ing services  in  such  institution,  under  the  State  plan,  to  spend  for 
costs  of  medical  care  all  but  a  minimal  amount  of  his  income  re- 
quired for  personal  needs,  and,  who,  any  time  during  or  after  the 
24-month  period  immediately  prior  to  application  for  medical  assis- 
tasnce  under  the  State  plan,  disposed  of  a  home  for  less  than  fair 
medical  assistance  under  the  State  plan  (subject  to  clause  (iii)  may 
provide  for  a  period  of  ineligibility  for  medical  assistance  in  accord- 
ance with  clause  (ii). 

[(ii)  If  the  State  plan  provides  for  a  period  ineligibility  under 
clause  (i),  such  plan— 

[(I)  shall  provide  that  such  individual  shall  be  ineligible  for 
all  medical  assistance  for  a  period  of  24  months  after  the  date 
on  the  uncompensated  value  of  the  home  is  less  than  the  aver- 
age amount  payable  under  the  State  Plan  as  medical  assist- 
ance for  24  months  of  care  in  a  skilled  nursing  facility,  the 
period  of  ineligibility  shall  be  such  shorter  time  as  bears  a  rea- 
sonable relationship  (based  upon  the  average  amount  payable 
under  the  State  plan  as  medical  assistance  for  care  in  a  skilled 
nursing  facility)  to  the  uncompensated  value  of  the  home,  and 
[(II)  may  provide  (at  the  option  of  the  State)  that,  in  the 
case  where  the  uncompensated  value  of  the  home  is  more  than 
the  average  amount  payable  under  the  State  plan  as  medical 
assistance  for  24  months  of  care  in  a  skilled  nursing  facility, 
such  individual  shall  be  ineligible  for  all  medical  assistance  for 
a  period  in  execess  of  24  months  after  the  date  on  which  he 
disposed  of  such  home  which  bears  a  reasonable  relationship 
(based  upon  the  average  amount  payable  under  the  State  plan 
as  medical  assistance  for  care  in  a  skilled  nursing  facility)  to 
the  uncompensated  value  of  the  home, 
[(iii)  An  individual  shall  not  be  ineligible  for  medical  assistance 
by  reason  of  clause  (ii)  if— 

[(I)  a  satisfactory  showing  is  made  to  the  State  (in  accord- 
ance with  any  rgulations  promulgated  by  the  Secretary)  that 
the  individual  can  reasonably  be  expected  to  be  discharged 
from  the  medical  institution  and  to  return  to  that  home, 

[(II)  title  to  such  home  was  transferred  to  the  individual's 
spouse  or  child  who  is  under  age  21,  or  (with  respect  to  States 
eligible  to  participate  in  the  State  program  established  under 
title  XVT)  is  blind  or  permanently  and  totally  disabled,  or  (with 
respect  to  States  which  are  not  eligible  to  participate  in  such 
program)  is  blind  or  disabled  as  defined  in  section  1614, 

[(III)  a  satisfactory  showing  is  made  to  the  State  (in  accord- 
ance with  any  regulations  promulgated  by  the  Secretary)  that 
the  individual  intended  to  dispose  of  the  home  either  at  fair 
market  value,  or  for  other  valuable  consideration,  or 

[(IV)  the  State  determines  that  denial  of  eligiblity  would 
work  an  undue  hardship. 
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[(3)  In  any  case  where  an  individual  is  ineligible  for  medical  as- 
sistance under  the  State  plan  solely  because  of  the  applicability  to 
such  individual  of  the  provisions  of  section  1613(c),  the  State  plan 
may  provide  for  the  eligibiltiy  of  such  individual  would  be  so  eligi- 
ble if  the  State  plan  requirements  with  respect  to  disposal  of  re- 
sources applicable  under  paragraphs  (1)  and  (2)  of  this  subsection 
were  applied  in  lieu  of  the  provisions  of  section  1613(c).3 

(cXV  In  order  to  meet  the  requirements  of  this  subsection  (for  pur- 
poses of  section  1902(aXi9XB)X  the  State  plan  must  provide  for  a 
period  of  ineligibility  in  the  case  of  an  institutionalized  individual 
(as  defined  in  paragraph  (3))  who,  at  any  time  during  the  24-month 
period  immediately  before  the  individual's  application  for  medical 
assistance  under  the  State  plan,  disposed  of  resources  for  less  than 
fair  market  value.  The  period  of  ineligibility  shall  begin  with  the 
month  in  which  such  resources  were  transferred  and  the  number  of 
months  in  such  period  shall  be  equal  to  (A)  the  total  uncompensated 
value  of  the  resources  so  transferred,  divided  by  (B)  the  average  cost, 
to  a  private  patient  at  the  time  of  the  application,  of  nursing  home 
care  in  the  State  or,  at  State  option,  in  the  community  in  which  the 
individual  is  institutionalized. 

(2)  An  individual  shall  not  be  ineligible  for  medical  assistance  by 
reason  of  paragraph  (1)  to  the  extent  that — 

(A)  the  resources  transferred  were  a  home  and  title  to  the 
home  was  transferred  to  the  individual's  spouse  or  child  who  is 
under  age  21,  or  (with  respect  to  State  eligible  to  participate  in 
the  State  program  established  under  title  XVI)  is  blind  or  per- 
manently and  totally  disabled,  or  (with  respect  to  States  which 
are  not  eligible  to  participate  in  such  program)  is  blind  or  dis- 
abled as  defined  in  section  1614; 

(B)  the  resources  were  transferred  to  (or  to  another  for  the  sole 
benefit  of)  the  community  spouse,  as  defined  in  section 
1923(hX2),  or  the  individual's  child  who  is  blind  or  permanent- 
ly and  totally  disabled; 

(C)  a  satisfactory  showing  is  made  to  the  State  (in  accordance 
with  any  regulations  promulgated  by  the  Secretary)  that  (i)  the 
individual  intended  to  dispose  of  the  resources  either  at  fair 
market  value,  or  for  other  valuable  consideration,  or  (ii)  the  re- 
sources were  transferred  exclusively  for  a  purpose  other  than  to 
qualify  for  medical  assistance;  and 

(D)  the  State  determines  that  denial  of  eligibility  would  work 
an  undue  hardship. 

(3)  In  this  subsection,  the  term  "institutionalized  individual" 
means  an  individual  who — 

(A)  is  an  inpatient  in  a  hospital,  nursing  facility,  or  interme- 
diate care  facility,  and 

(B)  is  required,  as  a  condition  of  receiving  services  in  such  in- 
stitution under  the  State  plan,  to  spend  for  costs  of  medical 
care  all  but  a  minimal  amount  of  the  individual's  income  re- 
quired for  personal  needs. 

(4)  A  State  may  not  provide  for  any  period  of  ineligibility  for  an 
institutionalized  individual  due  to  transfer  of  resources  for  less 
than  fair  market  value  except  in  accordance  with  this  subsection. 
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REQUIREMENTS  FOR  NURSING  FACILITIES 

Sec.  1922.  (a)  Nursing  Facility  Defined.— In  this  title,  the  term 
"nursing  facility'*  means  an  institution  (or  a  distinct  part  of  an  in- 
stitution) which — 

(V  is  primarily  engaged  in  providing  to  residents — 

(A)  nursing  care  and  related  services  for  residents  who  re- 
quire medical  or  nursing  care, 

(B)  rehabilitation  services  for  the  rehabilitation  of  in- 
jured, disabled,  or  sick  persons,  or 

(C)  on  a  regular  basis,  health-related  care  and  services  to 
individuals  who  because  of  their  mental  or  physical  condi- 
tion require  care  and  services  (above  the  level  of  room  and 
board)  which  can  be  made  available  to  them  only  through 
institutional  facilities;  and 

(2)  meets  the  requirements  for  a  nursing  facility  described  in 
subsections  (b),  (c),  (d),  and  (e)  of  this  section. 
Such  term  also  includes  any  facility  which  is  located  in  a  State  on 
an  Indian  reservation  and  is  certified  by  the  Secretary  as  meeting 
the  requirements  of  paragraph  (1)  and  subsections  (b),  (c),  (d),  and 
(e). 

(b)  Requirements  Relating  to  Provision  of  Services.— 

(1)  Quality  of  life. — A  nursing  facility  must  care  for  its 
residents  in  such  a  manner  and  in  such  an  environment  as  will 
promote  maintenance  or  enhancement  of  the  quality  of  life  of 
each  resident. 

(2)  Scope  of  services  and  activities  under  plan  of 
CARE. — A  nursing  facility  must  provide  services  and  activities  to 
attain  or  maintain  the  highest  possible  physical  and  mental 
health,  and  psychosocial  well-being,  of  each  resident  in  accord- 
ance with  a  written  plan  of  care  which — 

(A)  is  initially  prepared  by  the  attending  physician  or 
other  licensed  health  professional  with  the  participation  of 
the  resident  or  the  resident's  family  or  legal  representative; 

(B)  is  periodically  reviewed  and  revised  by  the  attending 
physician  or  other  licensed  health  professional  after  each 
assessment  under  paragraph  (3);  and 

(C)  describes  the  medical,  nursing,  mental  health,  and 
psychosocial  needs  of  the  resident  and  how  such  needs  will 
be  met. 

(3)  Residents  '  assessment. — 

(A)  Requirement. — A  nursing  facility  must  conduct  a 
standardized,  reproducible  assessment  of  each  resident's 
functional  capacity  through  the  use  of  an  instrument 
which  is  specified  by  the  State  under  subsection  (hX2)  and 
which,  upon  completion,  describes  the  resident's  capability 
to  perform  daily  life  functions. 

(B)  Certification. — Each  such  assessment  must  be  con- 
ducted or  coordinated  (with  the  appropriate  participation 
of  health  professionals  by  a  registered  professional  nurse 
who  signs  and  certifies  the  accuracy  of  the  assessment. 

(C)  Frequency. — Such  an  assessment — 

(i)  must  be  conducted — 
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(I)  upon  admission  for  each  individual  admitted 
on  or  after  October  1,  1990; 

(II)  promptly  after  a  significant  change  in  the 
resident's  physical  or  mental  condition;  and 

(III)  in  no  case  less  often  than  annually;  and 

(ii)  must  be  reviewed  for  accuracy  no  less  frequently 
than  once  every  3  months  after  admission. 
Such  an  assessment  must  be  conducted,  by  not  later  than 
October  1,  1991,  for  each  resident  of  the  facility  on  that 
date. 

(4)  Provision  of  services  and  activities.— 

(A)  In  general. — To  the  extent  needed  to  fulfill  all  plans 
of  care  described  in  paragraph  (2),  a  nursing  facility  must 
provide  (or  arrange  for  the  provision  oO — 

(i)  nursing  services,  physicians  services,  and  special- 
ized rehabilitative  services  to  attain  and  maintain  the 
highest  possible  physicial  and  mental  health  and  psy- 
chosocial well-being  of  each  resident; 

(ii)  medically-related  social  services  to  attain  and 
maintain  the  highest  possible  physical  and  mental 
health  and  psychosocial  well-being  of  each  resident; 

(Hi)  pharmaceutical  services  (including  procedures 
that  assure  the  accurate  acquiring,  receiving,  dispens- 
ing, and  administering  of  all  drugs  and  biologicals)  to 
meet  the  needs  of  each  resident; 

(iv)  dietician  services  that  assure  that  the  meals  meet 
the  daily  nutritional  and  special  dietary  needs  of  each 
resident; 

(v)  an  on-going  program  of  activities  designed  to  meet 
the  interests  and  the  physical  and  mental  health  and 
psychosocial  well-being  of  each  resident;  and 

(vi)  routine  and  emergency  dental  services  (to  the 
extent  covered  under  the  State  plan)  to  meet  the  needs 
of  each  resident. 

The  services  provided  or  arranged  by  the  facility  must  meet 
professional  standards  of  quality. 

(B)  Qualified  providers. — Services  described  in  clauses 
(i),  (ii),  (Hi),  (iv),  and  (vi)  of  subparagraph  (A)  must  be  pro- 
vided by  qualified  persons  in  accordance  with  each  resi- 
dent's written  plan  of  care. 

(C)  Required  nursing  care.— 

(i)  General  requirements. — With  respect  to  nursing 
facility  services  provided  on  or  after  October  1,  1990,  (or 
such  later  effective  date  as  may  be  provided  under  sub- 
clause (I)  or  (II)  of  subparagraph  (EXi)  with  respect  to 
intermediate  care  facilities  in  certain  States),  a  nursing 
facility — 

(I)  except  as  provided  in  subparagraph  (DXi), 
must  provide  24-hour  licensed  nursing  services 
which  are  sufficient  to  meet  the  nursing  needs  of 
its  residents,  and 

(II)  except  as  provided  in  subparagraph  (DXH) 
must  use  the  services  of  a  registered  nurse  for  at 
least  8  consecutive  hours  a  day,  7  days  a  week. 
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(iij  Requirement  for   additional  registered 

NURSE  SERVICES  FOR   LARGER  NURSING  FACILITIES.— 

With  respect  to  nursing  facility  services  provided  on  or 
after  October  1,  1992,  (or  such  later  effective  date  as 
may  be  provided  under  subparagraph  (EXiXIW  with  re- 
spect to  intermediate  care  facilities  in  certain  States)  by 
a  nursing  facility  which  has  at  least  90  beds,  except  as 
provided  in  subparagraph  (DXiii),  the  nursing  facility 
must  use  the  services  of  a  registered  nurse  for  at  least 
16  hours  per  day,  7  days  a  week. 
(D)  Facility  waivers.— 

(i)  Waiver  of  24-hour  licensed  nursing  require- 
ment FOR  SMALLER  INTERMEDIATE  CARE  FACILITIES. — 

The  Secretary  may  waive  the  requirement  of  subpara- 
graph (CXiXi),  to  the  extent  it  requires  a  nursing  facili- 
ty to  provide  licensed  nursing  services  for  more  than  16 
hours  a  day,  for  services  furnished  during  the  2-year 
period  beginning  on  the  effective  date  of  the  require- 
ment of  subparagraph  (CXi),  if— 

(I)  the  facility  is  an  intermediate  care  facility  (as 
defined  in  clause  (v))  and  has  less  than  90  beds, 

(II)  the  facility  demonstrates  to  the  satisfaction 
of  the  Secretary  that  the  facility  has  been  unable, 
despite  diligent  efforts  (including  offering  wages  at 
the  prevailing  rate  for  licensed  nursing  personnel 
in  the  labor  market  area  in  which  the  facility  is 
located)  to  employ  qualified  licensed  nursing  per- 
sonnel, 

(III)  the  Secretary  finds  that  the  facility  has  only 
residents  whose  physicians  have  indicated 
(through  physicians  orders  or  admission  notes) 
that  each  such  resident  does  not  require  licensed 
nursing  services  during  the  periods  in  which  such 
services  are  not  available,  and 

(IV)  the  Secretary  finds  that,  for  any  such  peri- 
ods in  which  licensed  nursing  services  are  not 
available,  a  registered  nurse  or  a  physician  is  obli- 
gated to  respond  immediately  to  telephone  calls 
from  the  facility  and  (if  required  to  provide  neces- 
sary services  at  the  facility)  is  able  to  arrive  at  the 
facility  within  SO  minutes  after  being  called. 

(ii)  Waiver  of  registered  nurse  services  over 
WEEKENDS. — The  Secretary  may  waive  the  requirement 
of  subparagraph  (CXi)(IIX  to  the  extent  that  it  requires 
that  a  nursing  facility  engage  the  services  of  a  regis- 
tered nurse  for  more  than  5  days  a  week,  if— 

(I)  the  facility  demonstrates  to  the  satisfaction  of 
the  Secretary  that  the  facility  has  been  unable,  de- 
spite diligent  efforts  (including  offering  wages  at 
the  prevailing  rate  for  registered  nurses  in  the 
labor  market  area  in  which  the  facility  is  located) 
to  employ  qualified  registered  nurses,  and 

(II)  the  Secretary  finds  either  that  the  facility 
has  only  residents  whose  physicians  have  indicated 
(through  physicians*  orders  or  admission  notes) 
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that  each  such  resident  does  not  require  the  serv- 
ices of  a  registered  nurse  or  a  physician  for  a  48- 
hour  period,  or  that  the  facility  has  made  arrange- 
ments for  a  registered  nurse  or  a  physician  to 
spend  such  time  at  the  facility  as  may  be  indicated 
as  necessary  by  the  physician  to  provide  necessary 
nursing  services  on  days  when  the  regular  full-time 
registered  nurse  is  not  on  duty. 
(Hi)  Waiver  of  second  shift  of  registered  nurse 

SERVICES  FOR  LARGER  NURSING  FACILITIES  IN  RURAL 

AREAS. — The  Secretary  may  waive  the  requirement  of 
subparagraph  (CXH),  to  the  extent  it  requires  that  a 
nursing  facility  engage  the  services  of  a  registered 
nurse  for  more  than  8  hours  a  day,  if— 

d)  the  facility  is  located  in  a  rural  area  (as  de- 
fined by  the  Secretary),  and 

(II)  the  facility  demonstrates  to  the  satisfaction 
of  the  Secretary  that  the  facility  has  been  unable, 
despite  diligent  efforts  (including  offering  wages  at 
the  prevailing  rate  for  registered  nurses  in  the 
labor  market  area  in  which  the  facility  is  located) 
to  employ  qualified  registered  nurses. 

(iv)  General  terms  of  waivers.— The  Secretary 
may  waive  a  requirement  under  this  subparagraph 
only— 

(I)  upon  the  request  of  a  State  on  behalf  of  a  fa- 
cility, and 

(II)  for  a  period  of  not  to  exceed  6  months; 
except  that  such  a  waiver  may  be  renewed,  upon  the  re- 
quest of  a  State  on  behalf  of  a  facility,  for  additional 
periods  of  not  to  exceed  6  months  each. 

(v)  Intermediate  care  facility  defined.— As  used 
in  this  subparagraph  and  subparagraph  (E),  the  term 
' 'intermediate  care  facility''  means  a  nursing  facility 
other  than  a  skilled  nursing  facility  (as  defined  in 
clause  (vi)). 

(vi)  Skilled  nursing  facility.— As  used  in  this 
clause  (v)  and  subparagraph  (E),  the  term  '^skilled 
nursing  facility''  means  a  nursing  facility  that — 

(I)  was  participating  as  a  skilled  nursing  facility 
under  the  State  plan  under  this  title  as  of  June  SO, 
1987, 

(II)  was  not  participating  as  of  such  June  30, 
1987,  as  a  skilled  nursing  facility  or  intermediate 
care  facility  under  the  State  plan  under  this  title 
but  begins  participating  as  a  skilled  nursing  facili- 
ty under  such  plan  after  June  SO,  1987,  and  before 
October  1,  1989,  or 

dll)  was  not  participating  as  of  June  SO,  1987,  as 
a  skilled  nursing  facility  or  intermediate  care  fa- 
cility under  the  State  plan  under  this  title  out 
begins  participating  as  a  nursing  facility  under  the 
State  plan  under  this  title  after  September  SO, 
1989. 
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(E)  Delay  in  effective  date  for  intermediate  care 

FACILITIES  IN  CERTAIN  STATES. — 

(i)  In  general. — The  Secretary  may  provide,  upon 
the  request  of  a  State  described  in  clause  (ii)  made — 

(I)  during  fiscal  year  1990,  for  a  delay  until  Oc- 
tober 1,  1991,  in  the  effective  date  under  subpara- 
graph (CXi)  for  staffing  requirements  for  nursing 
facility  services  furnished  in  intermediate  care  fa- 
cilities (as  defined  in  subparagraph  (DXv))  in  the 
State, 

(II)  during  fiscal  year  1991,  for  a  further  delay 
until  October  1,  1992,  in  the  effective  date  under 
subparagraph  (CXi)  for  staffing  requirements  for 
nursing  facility  services  furnished  in  intermediate 
care  facilities  in  the  State  with  less  than  90  beds, 
or 

(III)  during  fiscal  year  1992,  for  a  delay  until 
October  1,  1993,  in  the  effective  date  under  sub- 
paragraph (CXii)  for  staffing  requirements  for 
nursing  facility  services  furnished  in  intermediate 
care  facilities  in  the  State, 

if  the  Secretary  determines  that  it  would  be  fiscally  imprac- 
ticable for  intermediate  care  facilities  in  the  State  to  meet 
the  applicable  staffing  requirements  of  subparagraph  (C)  by 
the  effective  date  otherwise  provided. 

(ii)  States  covered.— A  State  is  described  in  this 
clause  only  if,  as  of  June  30,  1987,  there  were  more  in- 
termediate care  facilities  (as  defined  in  subparagraph 
(DXv))  in  the  State  than  skilled  nursing  facilities  (as 
defined  in  subparagraph  (DXvi)). 

(Hi)  Deemed  extended  waiver  for  certain 
states. — In  the  case  of  a  State  that  receives  a  waiver 
under  clause  (i)(I)  and  the  budget  of  which  is  only 
adopted  on  a  biennial  basis,  the  Secretary  shall  be 
deemed  to  have  approved  a  waiver  with  respect  to  the 
State  under  clause  (iXIIX 
(5)  Required  training  of  nurse  aides. — 

(A)  In  general. — A  nursing  facility  must  not  use  (on  a 
full-time,  temporary,  per  diem,  or  other  basis)  any  individ- 
ual, who  is  not  a  licensed  health  professional  (as  defined  in 
subparagraph  (E)),  as  a  nurse  aide  in  the  facility  on  or 
after  January  1,  1990,  unless  the  individual — 

(i)  as  a  result  of  competing  a  training  program  which 
is  recognized  and  approved  by  the  State  under  subsec- 
tion (fXlXA),  is  competent  to  provide  such  services,  or 

(iiXD  is  enrolled  in,  and  making  timely  progress  in 
competing,  such  a  training  program,  the  completion  of 
which  reasonably  assures  that  the  individual  is  compe- 
tent to  provide  such  services,  and  (II)  with  respect  to 
providing  specific  nursing  or  nursing-related  services,  is 
competent  to  provide  those  services. 

(B)  In-service  education.— A  nursing  facility  must  pro- 
vide such  regular  performance  review  and  regular  in-service 
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education  as  assures  that  individuals  used  as  nurse  aides 
are  competent  to  provide  those  services. 

(C)  Ae-training  required.— For  purposes  of  subpara- 
graph (A),  an  individual  is  not  considered  to  have  complet- 
ed a  training  program  described  in  subparagraph  (AXi)  if 
since  the  inaividuaVs  most  recent  completion  of  such  a  pro- 
gram, there  has  been  a  continuous  period  of  24  consecutive 
months  during  none  of  which  the  individual  performed 
nursing  or  nursing-related  services  for  compensation. 

(D)  Nurse  aide  defined.— In  this  section  the  term 
"nurse  aide"  means  any  individual  providing  nursing  or 
nursing-related  services  to  residents  in  a  nursing  facility, 
but  does  not  include  an  individual  who  is  a  physician,  reg- 
istered professional  nurse,  licensed  practical  nurse,  or  li- 
censed social  worker, 

(E)  Licensed  health  professional  defined.— In  this 
paragraph,  the  term  '^licensed  health  professional'*  means  a 
physician,  physician  assistant,  nurse  practitioner,  physical, 
speech,  or  occupational  therapist,  registered  professional 
nurse,  licensed  practical  nurse,  or  licensed  social  worker. 

(6)  Physician  supervision  and  clinical  records.— A  nurs- 
ing facility  must — 

(A)  require  that  the  health  care  of  every  resident  be  pro- 
vided under  the  supervision  of  a  physician; 

(B)  provide  for  having  a  physician  available  to  furnish 
necessary  medical  care  in  case  of  emergency;  and 

(C)  maintain  clinical  records  on  all  residents,  which 
records  include  the  plans  of  care  (described  in  paragraph 

(2) )  and  the  residents  *  assessments  (described  in  paragraph 

(3) ). 

(7)  Required  social  services.— In  the  case  of  a  nursing  fa- 
cility with  more  than  120  beds,  the  facility  must  have  at  least 
one  social  worker  (with  at  least  a  bachelor's  degree  in  social 
work  or  similar  professional  qualifications)  employed  full-time 
to  provide  or  assure  the  provision  of  social  services. 

(cj  Requirements  Relating  to  Residents'  Rights.— 
(1)  General  rights. — 

(A)  Specified  Rights.— A  nursing  facility  must  protect 
and  promote  the  rights  of  each  resident,  including  each  of 
the  following  rights: 

(i)  Free  choice. — The  right  to  choose  a  personal  at- 
tending physician,  to  be  fully  informed  in  advance 
about  care  and  treatment,  to  be  fully  informed  in  ad- 
vance of  any  changes  in  care  or  treatment  that  may 
affect  the  resident's  well-being,  and  (except  with  respect 
to  a  resident  adjudged  incompetent)  to  participate  in 
planning  care  and  treatment  or  changes  in  care  and 
treatment. 

(ii)  Free  from  restraints. — The  right  to  be  free 
from  physical  or  mental  abuse,  corporal  punishment,  or 
involuntary  seclusion  and  to  be  free  from  any  physical 
or  chemical  restraints  imposed  for  purposes  of  disci- 
pline or  convenience.  Restraints  may  only  be  imposed  to 
ensure  the  physical  safety  of  the  resident  or  other  resi- 
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dents  and  only  upon  the  written  order  of  a  physician 
that  specifies  the  duration  and  circumstances  under 
which  the  restraints  are  to  be  used. 

(Hi)  Privacy. — The  right  to  privacy  with  regard  to 
accommodations,  medical  treatment,  written  and  tele- 
phonic communications,  visits,  and  meetings  of  family 
and  of  resident  groups. 

(iv)  Confidentiality.— The  right  to  confidentiality 
of  personal  and  clinical  records. 

(v)  Least  restrictive  environment.— The  right  to 
reside  and  receive  services  in  the  least  restrictive  envi- 
ronment, except  where  the  health  or  safety  of  the  indi- 
vidual or  other  residents  would  be  endangered. 

(vi)  Grievances. — The  right  to  voice  grievances  with 
respect  to  treatment  or  care  that  is  (or  fails  to  be)  fur- 
nished, without  discrimination  or  reprisal  for  voicing 
the  grievances. 

(vii)  Participation  in  resident  and  family 
GROUPS. — The  right  of  the  resident  to  organize  and  par- 
ticipate in  resident  groups  in  the  facility  and  the  right 
of  the  resident's  family  to  meet  in  the  facility  with  the 
families  of  other  residents  in  the  facility. 

Clause  (Hi)  shall  not  be  construed  as  requiring  the  provi- 
sion of  a  private  room. 
(B)  Notice  of  rights. — A  nursing  facility  must — 

(i)  provide  to  each  resident,  upon  reasonable  request, 
a  written  statement  of  the  resident's  legal  rights  during 
the  stay  at  the  facility  (which  statement  is  updated 
upon  change  in  such  rights); 

(ii)  inform  each  resident  who  is  entitled  to  medical 
assistance  under  this  title — 

(I)  at  the  time  of  admission  to  the  facility  or,  if 
later,  at  the  time  the  resident  becomes  eligible  for 
such  assistance,  of  the  items  and  services  (includ- 
ing those  specified  under  section  1902(aX28XB)) 
that  are  included  in  nursing  facility  services  under 
the  State  plan  and  for  which  the  resident  may  not 
be  charged  (except  as  permitted  in  section  1916), 
and  of  those  other  items  and  services  that  the  fa- 
cility provides  and  for  which  the  resident  may  be 
charged  and  the  amount  of  the  charges  for  such 
items  and  services;  and 

(II)  of  changes  in  the  items  and  services  de- 
scribed in  clause  (i)  and  of  changes  in  the  charges 
imposed  for  items  and  services  described  in  that 
clause; 

(Hi)  inform  each  other  resident,  in  writing  before  or 
at  the  time  of  admission  and  periodically  during  the 
resident's  stay,  of  services  available  in  the  facility  and 
of  related  charges  for  such  services,  including  any 
charges  for  services  not  covered  by  the  facility's  basic 
per  aiem  charge;  and 

(iv)  upon  admission,  provide  to  each  resident  and 
each  resident's  spouse  (if  any)  the  written  notice  (devel- 
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oped  and  distributed  by  the  State  under  subsection 
(f)(2))  of  the  resident's  and  spouse's  rights  and  obliga- 
tions under  this  title. 

(C)  Use  of  psychotropic  drugs.— Psychotropic  drugs 
may  be  administered  only  on  the  orders  of  a  physician  and 
only  as  part  of  a  plan  (included  in  the  written  plan  of  care 
described  in  paragraph  (2))  designed  to  eliminate  or  modify 
the  symptoms  for  which  the  drugs  are  prescribed  and  only 
if  at  least  annually  an  independent,  external  consultant  in 
psychopharmacology  reviews  the  appropriateness  of  the 
drug  plan  of  each  resident  receiving  such  drugs. 

(D)  Rights  of  incompetent  residents.— In  the  case  of  a 
resident  adjudged  incompetent  under  the  laws  of  a  State, 
the  rights  of  the  resident  under  this  title  shall  devolve 
upon,  and,  to  the  extent  judged  necessary  by  a  court  of  com- 
petent jurisdiction,  be  exercised  by,  the  person  appointed 
under  State  law  to  act  on  the  resident's  behalf. 

(2)  Transfer  and  discharge  rights.-— 

(A)  In  general. — A  nursing  facility  must  permit  each 
resident  to  remain  in  the  facility  and  must  not  involuntar- 
ily transfer  or  discharge  the  resident  from  the  facility 
unless — 

(i)  the  transfer  or  discharge  is  necessary  to  meet  the 
resident's  welfare  and  the  resident's  welfare  cannot  be 
met  in  the  facility; 

(ii)  the  transfer  or  discharge  is  appropriate  because 
the  resident's  health  has  improved  sufficiently  so  the 
resident  no  longer  needs  the  services  provided  by  the  fa- 
cility; 

(Hi)  the  safety  of  individuals  in  the  facility  is  endan- 
gered; 

(iv)  the  health  of  individuals  in  the  facility  would 
otherwise  be  endangered; 

(v)  the  resident  has  failed,  after  reasonable  notice,  to 
pay  (or  to  have  paid  under  this  title  on  the  resident's 
behalf)  an  allowable  charge  imposed  by  the  facility  for 
an  item  or  service  requested  by  the  resident  and  provid- 
ed by  the  facility  and  (in  the  case  of  a  resident  who  is 
eligible  for  medical  assistance  under  this  title)  for 
which  a  charge  may  be  imposed  under  this  title;  or 

(vi)  the  facility  ceases  to  operate. 

In  each  of  the  cases  described  in  clauses  (i)  through  (iv),  the 
bcLsis  for  the  transfer  or  discharge  must  be  documented  in 
the  resident's  clinical  record.  In  the  cases  described  in 
clauses  (i)  and  (ii),  the  documentation  must  be  made  by  the 
resident's  physician,  and  in  the  case  described  in  clause  (iv) 
the  documentation  must  be  made  by  a  physician.  For  pur- 
poses of  clause  (v),  in  the  case  of  a  resident  who  becomes 
eligible  for  assistance  under  this  title  after  admission  to 
the  facility,  only  charges  which  may  be  imposed  under  this 
title  shall  be  considered  to  be  allowable. 

(B)  Pre-transfer  and  pre-discharge  notice— 
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(i)  In  general. — Before  effecting  an  involuntary 
transfer  or  discharge  of  a  resident,  a  nursing  facility 
must — 

(IJ  notify  the  resident  (and  an  immediate  family 
member  of  the  resident  or  legal  representative)  of  the 
transfer  or  discharge  and  the  reasons  therefor, 

(II)  record  the  reasons  in  the  resident's  clincial 
record  (including  any  documentation  required 
under  subparagraph  (A)),  and 

(III)  include  in  the  notice  the  items  described  in 
clause  (Hi). 

(ii)  Timing  of  notice. — The  notice  under  clause  (iXD 
must  be  made  at  least  80  days  in  advance  of  the  resi- 
dent's transfer  or  discharge  except— 

(I)  in  a  case  described  in  clause  (Hi)  or  (iv)  of 
subparagraph  (A); 

(II)  in  a  case  described  in  clause  (ii)  of  subpara- 
graph (A),  where  the  resident's  health  improves 
sufficiently  to  allow  a  more  immediate  transfer  or 
discharge; 

(III)  in  a  case  described  in  clause  (i)  of  subpara- 
graph (A),  where  a  more  immediate  transfer  or  dis- 
charge is  necessitated  by  the  resident's  urgent  med- 
ical needs;  or 

(IV)  in  a  case  where  a  resident  has  not  resided 
in  the  facility  for  30  days. 

In  the  case  of  such  exceptions,  notice  must  be  given  as 
many  days  before  the  date  of  the  transfer  or  discharge 
as  is  practicable. 
(Hi)  Items  included  in  notice. — 
Each  notice  under  clause  (i)  must  include — 

(I)  for  transfers  or  discharges  effected  on  or  after 
October  1,  1989,  notice  of  the  resident's  right  to 
appeal  the  transfer  or  discharge  under  the  State 
process  established  under  subsection  (fX2); 

(II)  the  name,  mailing  address,  and  telephone 
number  of  the  State  long-term  care  ombudsman 
(established  under  section  S07(aX12)  of  the  Older 
Americans  Act  of  1965); 

(III)  in  the  case  of  residents  with  developmental 
disabilities,  the  mailing  address  and  telephone 
number  of  the  agency  responsible  for  the  protection 
and  advocacy  system  for  developmentally  disabled 
individuals  established  under  part  C  of  the  Devel- 
opmental Disabilities  Assistance  and  Bill  of 
Rights  Act;  and 

(IV)  in  the  case  of  mentally  ill  residents  (as  de- 
fined in  subsection  (fX4XGXii)),  the  mailing  ad- 
dress and  telephone  number  of  the  agency  responsi- 
ble for  the  protection  and  advocacy  system  for  men- 
tally ill  individuals  established  under  the  Protec- 
tion and  Advocacy  for  Mentally  III  Individuals 
Act. 
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(C)  Orientation. — A  nursing  facility  must  provide  suffi- 
cient preparation  and  orientation  to  residents  to  ensure  safe 
and  orderly  transfer  or  discharge  from  the  facility. 

(D)  Notice  on  bed-hold  policy  and  readmission— 

(i)  Notice  before  transfer— Before  a  resident  of  a 
nursing  facility  is  transferred  for  hospitalization  or 
therapeutic  leave,  a  nursing  facility  must  provide  writ- 
ten information  to  the  resident  and  an  immediate 
family  member  or  legal  representative  concerning— 

(I)  the  provisions  of  the  State  plan  under  this 
title  regarding  the  period  (if  any)  during  which  the 
resident  will  be  permitted  under  the  State  plan  to 
return  and  resume  residence  in  the  facility,  and 

(II)  the  policies  of  the  facility  regarding  such  a 
period,  which  policies  must  be  consistent  with 
clause  (Hi). 

(ii)  Notice  upon  transfer.— At  the  time  of  transfer 
of  a  resident  to  a  hospital  or  for  therapeutic  leave,  a 
nursing  facility  must  provide  written  notice  to  the  resi- 
dent and  an  immediate  family  member  or  legal  repre- 
sentative of  the  duration  of  any  period  described  in 
clause  (i). 

(Hi)  Permitting  resident  to  return.— A  nursing 
facility  must  establish  and  follow  a  written  policy 
under  which  a  resident — 

(I)  who  is  eligible  for  medical  assistance  for 
nursing  facility  services  under  a  State  plan, 

(II)  who  is  transferred  from  the  facility  for  hos- 
pitalization or  therapeutic  leave,  and 

(III)  whose  hospitalization  or  therapeutic  leave 
exceeds  a  period  paid  for  under  the  State  plan  for 
the  holding  of  a  bed  in  the  facility  for  the  resident, 

will  be  permitted  to  be  readmitted  to  the  facility  imme- 
diately upon  the  first  availability  of  a  bed  in  a  semi- 
private  room  in  the  facility  if  at  the  time  of  readmis- 
sion,  the  resident  requires  the  services  provided  by  the 
facility. 

(3)  Access  and  visitation  rights.— A  nursing  facility 
must— 

(A)  permit  immediate  access  to  any  resident  by  any  repre- 
sentative of  the  Secretary,  by  any  representative  of  the 
State,  by  an  ombudsman  or  agency  described  in  subclause 
(II),  (III),  or  aV)  of  paragraph  (2XBXiii).  or  by  the  resident's 
individual  physician; 

(B)  permit  immediate  access  to  a  resident,  subject  to  the 
resident's  right  to  deny  or  withdraw  consent  at  any  time,  by 
the  members  of  the  immediate  family  of  the  resident; 

(C)  permit  immediate  access  to  a  resident  (subject  only  to 
reasonable  restrictions)  by  relatives  (other  than  immediate 
family  members)  of  the  resident  and  others  who  are  visiting 
with  the  consent  of  the  resident; 

(D)  permit  reasonable  access  to  a  resident  by  any  entity  or 
individual  that  provides  health,  social,  legal,  or  other  serv- 
ices to  the  resident  and 


654 


(E)  permit  representatives  of  the  State  ombudsman  (de- 
scribed in  paragraph  (2XBXiiiXII)X  with  the  permission  of 
the  resident  (or  the  residents  legal  representative)  and  con- 
sistent with  State  law,  to  examine  a  residents  clinical 
records. 

(i)  Equal  access  to  quality  care.— 

(A)  In  general. — A  nursing  facility  must  establish  and 
maintain  identical  policies  and  practices  regarding  trans- 
fer, discharge,  and  the  provision  of  services  required  under 
the  State  plan  for  all  individuals  regardless  of  source  of 
payment. 

(B)  CONSTR  UCTJON.  — 

(i)  Nothing  prohibiting  any  charges  for  non- 
MEDICAID  PATIENTS. — Subparagraph  (A)  shall  not  be 
construed  as  prohibiting  a  nursing  facility  from  charg- 
ing any  amount  for  services  furnished,  consistent  with 
the  notice  in  paragraph  dXB)  describing  such  charges. 

(ii)  No  ADDITIONAL  SERVICES  REQUIRED.— Subpara- 
graph (A)  shall  not  be  construed  as  requiring  a  State  to 
offer  additional  services  on  behalf  of  a  resident  than 
are  otherwise  provided  under  the  State  plan. 

(5)  Admissions  Policy.— 

(A)  Admissions. — With  respect  to  admissions  practices,  a 
nursing  facility  must — 

(iXI)  not  require  individuals  applying  to  reside  or  re- 
siding in  the  facility  to  waive  their  rights  to  benefits 
under  this  title  or  title  XVIII,  (II)  not  require  oral  or 
written  assurance  that  such  individuals  are  not  eligi- 
ble for,  or  will  not  apply  for,  benefits  under  this  title  or 
title  XVIII,  and  (III)  prominently  display  in  the  facili- 
ty written  information,  and  provide  to  such  individ- 
uals oral  ana  written  information,  about  how  to  apply 
for  and  use  such  benefits  and  how  to  receive  refunds 
for  previous  payments  covered  by  such  benefits; 

(ii)  not  require  a  third  party  guarantee  of  payment  to 
the  facility  as  a  condition  of  admission  (or  expedited 
admission)  to,  or  continued  stay  in,  the  facility;  and 

(Hi)  in  the  case  of  an  individual  who  is  entitled  to 
medical  assistance  for  nursing  facility  services,  not 
charge,  solicit,  accept,  or  receive,  in  addition  to  any 
amount  otherwise  required  to  be  paid  under  the  State 


other  consideration  as  a  precondition  of  admitting  (or 
expediting  the  admission  of)  the  individual  to  the  fa- 
cility or  as  a  requirement  for  the  individual's  contin- 
ued stay  in  the  facility. 
(B)  Construction. — 

(i)  No  PREEMPTION  OF  STRICTER  STANDARDS. — Sub- 
paragraph (A)  shall  not  be  construed  as  preventing 
States  or  political  subdivisions  therein  from  prohibit- 
ing, under  State  or  local  law,  the  discrimination 
against  individuals  who  are  entitled  to  medical  assist- 
ance under  the  State  plan  with  respect  to  admissions 
practices  of  nursing  facilities. 


plan  under 


money,  donation,  or 
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(ii)  Contracts  with  guardians. — Subparagraph 
(AXii)  shall  not  be  construed  as  preventing  a  facility 
from  requiring  an  individual,  who  has  legal  access  to  a 
resident's  income  or  resources  available  to  pay  for  care 
in  the  facility,  to  sign  a  contract  (without  incurring 
personal  financial  liability)  to  provide  payment  from 
the  resident 's  income  or  resources  for  such  care. 

(Hi)  Charges  for  additional  services  request- 
ed.— Subparagraph  (AXHi)  shall  not  be  construed  as 
preventing  a  facility  from  charging  a  resident,  eligible 
for  medical  assistance  under  the  State  plan,  for  items 
or  services  the  resident  has  requested  and  received  and 
that  are  not  specified  in  the  State  plan  as  included  in 
the  term  "nursing  facility  services". 

(iv)  Bona  fide  contributions. — Subparagraph 
(AXHi)  shall  not  be  construed  as  prohibiting  a  nursing 
facility  from  soliciting,  accepting,  or  receiving  a  chari- 
table, religious,  or  philanthropic  contribution  from  an 
organization  or  from  a  person  unrelated  to  the  resident 
(or  potential  resident),  but  only  to  the  extent  that  such 
contribution  is  not  a  condition  of  admission,  expediting 
admission,  or  continued  stay  in  the  facility. 
(6)  Protection  of  resident  funds.— 

(A)  In  general. — A  nursing  facility  must,  upon  written 
authorization  by  a  resident,  accept  responsibility  for  hold- 
ing, safeguarding,  and  accounting  for  the  resident's  person- 
al funds,  and  providing  each  resident  access  to  such  funds 
and  records  of  such  funds. 

(B)  Accounting  for  funds. — Where  a  resident  has  given 
an  authorization  under  subparagraph  (A),  the  nursing  fa- 
cility must — 


(i)  establish  and  maintain  a  system  that — 

d)  assures  a  full  and  complete  accounting  of 
each  such  resident's  personal  funds,  and 

dl)  establishes  a  separate  account  for  such  funds 
in  order  to  preclude  any  commingling  of  such 
funds  with  institutional  funds  or  with  the  funds 
of  any  other  person  other  than  another  such  resi- 


(III)  notifies  each  resident  receiving  medical  as- 
sistance undef  the  State  plan  when  the  amount  in 
the  resident's  account  reaches  $200  less  than  the 
dollar     amount     determined     under  section 
1611(aX3)(B)  and  the  fact  that  if  the  amount  in  the 
account  (in  addition  to  the  value  of  the  resident 's 
other  nonexempt  resources)  reaches  the  amount  de- 
termined under  such  section  the  resident  may  lose 
eligibility  for  such  medical  assistance, 
(ii)  upon  such  resident's  death,  promptly  convey  such 
resident's  personal  funds  (and  a  final  accounting  of 
such  funds)  to  the  individual  administering  the  resi- 
dent's estate. 


(d)  Requirements  Relating  to  Preadmission  Screening  for 
Mentally  III  and  Mentally  Retarded  Individuals.— A  nursing 
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facility  must  not  admit,  on  or  after  January  1,  1989,  any  new  resi- 
dent who — 

(V  is  mentally  ill  (as  defined  in  subsection  (fXiXGXi))  unless 
the  State  mental  health  authority  has  determined  prior  to  ad- 
mission that,  because  of  the  physical  and  mental  condition  of 
the  individual,  the  individual  requires  the  level  of  services  pro- 
vided by  a  nursing  facility,  and,  if  the  individual  requires  such 
level  of  services,  whether  the  individual  requires  active  treat- 
ment for  mental  illness,  or 

(2)  is  mentally  retarded  (as  defined  in  subsection  (fX4XGXii)) 
unless  the  State  mental  retardation  or  developmental  disability 
authority  has  determined  prior  to  admission  that,  because  of 
the  physical  and  mental  condition  of  the  individual,  the  indi- 
vidual requires  the  level  of  services  provided  by  a  nursing  facili- 
ty, and,  if  the  individual  requires  such  level  of  services,  whether 
the  individual  requires  active  treatment  for  mental  retardation. 

The  facility  must  make  a  copy  of  any  such  determination  part  of  the 

residents  clinical  records, 
(e)  Requirements  Relating  to  Administration  and  Other 

Matters.— 

(1)  Administration. — 

(A)  In  general.— 'A  nursing  facility  must  be  adminis- 
tered in  a  manner  that  enables  it  to  use  its  resources  effec- 
tively and  efficiently  to  attain  and  maintain  the  highest 
possible  physical  and  mental  health  and  psychosocial  well- 
being  of  each  resident  (consistent  with  any  criteria  the  Sec- 
retary establishes  under  subsection  (gXi)X 

(B)  Required  notices. — If  a  change  occurs  in — 

(i)  the  persons  with  an  ownership  or  control  interest 
(as  defined  in  section  1124(aXS))  in  the  facility, 

(ii)  the  persons  who  are  officers,  directors,  or  agents 
of  the  facility, 

(Hi)  the  corporation,  association,  or  other  company  re- 
sponsible for  the  management  of  the  facility,  or 

(iv)  the  individual  who  is  the  administrator  or  direc- 
tor of  nursing  of  the  facility, 
the  nursing  facility  must  provide  notice  to  the  State  agency 
responsible  for  the  licensing  of  the  facility,  at  the  time  of 
the  change,  of  the  change  and  of  the  identity  of  each  new 
person,  company,  or  individual  described  in  the  respective 
clause. 

(2)  Licensing  and  ufe  safety  code.— 

(A)  Licensing. — A  nursing  facility  must  be  licensed 
under  applicable  State  and  local  law. 

(B)  Life  safety  code. — A  nursing  facility  must  meet 
such  provisions  of  such  edition  (as  specified  by  the  Secre- 
tary in  regulation)  of  the  Life  Safety  Code  of  the  National 
Fire  Protection  Association  as  are  applicable  to  nursing 
homes;  except  that — 

(i)  The  Secretary  may  waive,  for  such  periods  as  he 
deems  appropriate,  specific  provisions  of  such  Code 
which  if  rigidly  applied  would  result  in  unreasonable 
hardship  upon  a  facility,  but  only  if  such  waiver 
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would  not  adversely  affect  the  health  and  safety  of 
residents  or  personnel  and 

(ii)  the  provisions  of  such  Code  shall  not  apply  in 
any  State  if  the  Secretary  finds  that  in  sucn  State 
there  is  in  effect  a  fire  and  safety  code,  imposed  by 
State  law,  which  adequately  protects  residents  of  and 
personnel  in  nursing  facilities. 

(3)  Sanitary  and  infection  control  and  physical  envi- 
ronment—A  nursing  facility  must — 

(A)  establish  and  maintain  an  infection  control  program 
designed  to  provide  a  safe,  sanitary,  and  comfortable  envi- 
ronment in  which  residents  reside  and  to  help  prevent  the 
development  and  transmission  of  disease  and  infection,  and 

(B)  be  designed,  constructed,  eauipped,  and  maintained 
in  a  manner  to  protect  the  health  and  safety  of  residents, 
personnel,  and  the  general  public. 

(4)  Miscellaneous.— 

(A)  Compliance  with  federal,  state,  and  local  laws 
AND  PROFESSIONAL  STANDARDS.— A  nursing  facility  must 
operate  and  provide  services  in  compliance  with  all  applica- 
ble Federal,  State,  and  local  laws  and  regulations  (includ- 
ing the  requirements  of  sections  1124  and  1902(aX13XA)) 
and  with  all  accepted  professional  standards  and  princi- 
ples which  apply  to  professionals  providing  services  in  such 
a  facility. 

(B)  Other.— A  nursing  facility  must  meet  such  other  re- 
quirements relating  to  the  health  and  safety  of  residents  or 
relating  to  the  physical  facilities  thereof  as  the  Secretary 
may  find  necessary,  which  may  include  any  of  the  condi- 
tions described  in  section  1861(jX15). 

(f)  State  Plan  Requirements  Relating  to  Nursing  Facility 
Req  uirements.  — 

(IJ  Specification  of  nurse  training  programs  and  estab- 
lishment OF  NURSE  AIDE  REGISTRY. — 

(AJ  Specifications  of  nurse  aide  training  pro- 
grams.— Each  State,  as  a  condition  of  approval  of  its  plan 
under  this  title,  must  specify,  by  not  later  than  January  1, 
1989,  those  nurse  aide  training  programs  that  the  State  rec- 
ognizes and  approves  for  purposes  of  subsection  (bX5)  and 
that  meet  the  minimum  standards  established  under  sub- 
section (gX2),  but  the  failure  of  the  Secretary  to  establish 
such  standards  shall  not  relieve  any  State  of  its  responsi- 
bility under  this  paragraph.  The  State  may  not  provide  for 
the  recognition  and  approval  of  a  program — 

(i)  offered  by  or  in  a  nursing  facility  which  has  been 
determined  to  be  out  of  compliance  with  the  require- 
ments of  subsection  (b),  (c),  (a),  or  (e),  within  the  previ- 
ous 2  years,  or 

(ii)  offered  by  a  nursing  facility  unless  the  State 
makes  the  determination,  upon  an  individual's  comple- 
tion of  the  program,  that  the  individual  is  competent 
to  provide  nursing  or  nursing-related  services  in  nurs- 
ing facilities,  ana  the  State  may  no  delegate  this  re- 
sponsibility to  the  facility. 
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(B)  Nurse  aide  registry.— Each  State,  as  a  condition  of 
approval  of  its  plan  under  this  title,  must  establish,  by  not 
later  than  January  1,  1989,  and  maintain  a  registry  of  all 
individuals  who  have  satisfactorily  completed  a  nurse  aide 
training  program  approved  under  subparagraph  (A)  in  the 
State,  The  registry  must  meet  minimum  requirements  estab- 
lished by  the  Secretary  under  subsection  (gX2XB),  but  fail- 
ure of  the  Secretary  to  issue  final  regulations  shall  not  re- 
lieve the  State  from  its  responsibility  to  establish  and 
maintain  a  registry  under  this  subparagraph, 
(2)  Notice  of  medicaid  rights, — Eax^h  State,  as  a  condition 
of  approval  of  its  plan  under  this  title,  effective  April  1,  1988, 
must  develop  (ana  periodically  update)  a  written  notice  of  the 
rights  and  obligations  of  residents  of  nursing  facilities  (and 
spouses  of  such  residents)  under  this  title.  Such  notice  shall  in- 
clude a  description  of  the  provisions  of  section  1922  (relating  to 
protection  of  income  and  resources  of  community  spouses), 

(S)  State  appeals  process  for  involuntary  transfers.— 
Each  State,  as  a  condition  of  approval  of  its  plan  under  this 
title,  effective  for  transfers  from  nursing  facilities  effected  on  or 
after  October  1,  1989,  must  provide  for  a  fair  mechanism  for 
hearing  appeals  on  involuntary  transfers  of  residents  of  such  fa- 
cilities. Such  mechanism  must  meet  any  guidelines  established 
by  the  Secretary  under  subsection  (gXS);  out  the  failure  of  the 
Secretary  to  establish  such  guidelines  shall  not  relieve  any 
State  of  its  responsibility  to  provide  for  such  a  fair  mechanism. 

(i)  State  requirements  for  preadmission  screening  and 
resident  review. — 

(A)  Preadmission  screening, — Each  State,  as  a  condi- 
tion of  approval  of  its  plan  under  this  title,  effective  Janu- 
ary 1,  1989,  must  have  in  effect  a  preadmission  screening 
program,  for  making  determinations  (using  any  criteria  de- 
veloped under  subsection  (gX5))  described  in  subseciton  (d) 
for  mentally  ill  and  mentally  retarded  individuals  (as  de- 
fined in  subparagraph  (G))  who  are  admitted  to  nursing  fa- 
cilities on  or  after  January  1,  1989,  The  failure  of  the  Secre- 
tary to  develop  minimum  criteria  under  subsection  (gX5) 
shall  not  relieve  any  State  of  its  responsibility  to  have  a 
preadmission  screening  program  under  this  sub-paragraph 
or  to  perform  resident  reviews  under  subparagraph  (B), 

(B)  State    requirement    for    annual  resident 

REVIEW.— 

(i)  For  mentally  ill  residents,— As  a  condition  of 
approval  of  a  State  plan  under  this  title,  as  of  April  1, 
1990,  in  the  case  of  each  resident  of  a  nursing  facility 
who  is  mentally  ill,  the  State  mental  health  authority 
must  review  and  determine  (using  any  criteria  devel- 
oped under  subsection  (gX5)) — 

(I)  whether  or  not  the  resident,  because  of  the 
residents  physical  and  mental  condition,  requires 
the  level  of  services  provided  by  a  nursing  facility 
or  requires  the  level  of  services  of  an  inpatient  psy- 
chiatric hospital  for  individuals  under  age  2i  (as 
described  in  section  1905(h))  or  of  an  institution 
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for  mental  diseases  providing  medical  assistance  to 
individuals  65  years  of  age  or  older;  and 

(II)  whether  or  not  the  resident  reequires  active 
treatment  for  mental  illness, 
(ii)  For  mentally  retarded  residents— As  a  con- 
dition of  approval  of  a  State  plan  under  this  title,  as  of 
April  1,  1990,  in  the  case  of  each  resident  of  a  nursing 
facility  who  is  mentally  retarded,  the  State  mental  re- 
tardation or  developmental  disability  authority  must 
review  and  determine  (using  any  criteria  developed 
under  subsection  (gX5)} — 

(I)  whether  or  not  the  resident  because  of  the 
residents  physical  and  mental  condition,  requires 
the  level  of  services  provided  by  a  nursing  facility 
or  requires  the  level  of  services  of  an  intermediate 
care  facility  described  under  section  1905(d);  and 

(II)  whether  or  not  the  resident  requires  active 
treatment  for  mental  retardaiton. 

(Hi)  Frequency  of  reviews. — 

(I)  Annual. — Except  as  provided  in  subclauses 
(II)  and  (III),  the  reviews  and  determinations 
under  clauses  (i)  and  (ii)  must  be  conducted  with 
respect  to  each  mentally  ill  or  mentally  retarded 
resident  not  less  often  than  annually. 

(II)  Preadmission  review  cases.— In  the  case  of 
a  resident  subject  to  a  preadmission  review  under 
subsection  (d),  the  review  and  determination  under 
clause  (i)  or  (ii)  need  not  be  done  until  the  resident 
has  resided  in  the  nursing  facility  for  1  year. 

(III)  Initial  review.  The  reviews  and  determi- 
nations under  clauses  (i)  and  (ii)  must  first  be  con- 
ducted (for  each  resident  not  subject  to  preadmis- 
sion review  under  subsection  (d))  by  not  later  than 
ApHl  1,  1990 

(C)  Response  to  preadmission  screening  and  resident 
REVIEW. — As  a  condition  of  approval  of  a  State  plan,  as  of 
April  1,  1990,  the  State  must  meet  the  following  require- 
ments: 

(i)  Long-term  residents  not  requiring  nursing 

FACILITY  SERVICES,  BUT  REQUIRING  ACTIVE  TREAT- 
MENT.— In  the  case  of  a  resident  who  is  determined, 
under  subparagraph  (B),  not  to  require  the  level  of  serv- 
ices provided  by  a  nursing  facility,  but  to  require  active 
treatment  for  mental  illness  or  mental  retardation,  and 
who  has  continuously  resided  in  a  nursing  facility  for 
at  least  20  months  before  the  date  of  the  determina- 
tion, the  State  must,  in  consultation  with  the  resident's 
family  or  legal  representative  and  care-givers — 

(I)  inform  the  resident  of  the  institutional  and 
noninstitutional  alternatives  covered  under  the 
State  plan  for  the  resident, 

(II)  offer  the  resident  the  choice  of  remaining  in 
the  facility  or  of  receiving  covered  services  in  an 
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alternative  appropriate  institutional  or  noninstitu- 
tional  settings 

(III)  clarify  the  effect  on  eligibility  for  services 
under  the  State  plan  if  the  resident  chooses  to 
leave  the  facility  (including  its  effect  on  readmis- 
sion  to  the  facility),  and 

(IV)  regardless  of  the  resident's  choice,  provide 
for  (or  arrange  for  the  provision  of)  such  active 
treatment  for  the  mental  illness  or  mental  retarda- 
tion. 

A  State  shall  not  be  denied  payment  under  this  title 
for  nursing  facility  services  for  a  resident  described  in 
this  clause  because  the  resident  does  not  require  the 
level  of  services  provided  by  such  a  facility,  if  the  resi- 
dent chooses  to  remain  in  such  a  facility. 

(ii)  Other  residents  not  requiring  nursing  facil- 
ity SERVICES,  BUT  REQUIRING  ACTIVE  TREATMENT.— In 

the  case  of  a  resident  who  is  determined,  under  sub- 
paragraph (B),  not  to  require  the  level  of  services  pro- 
vided by  a  nursing  facility,  but  to  require  active  treat- 
ment for  mental  illness  or  mental  retardation,  and 
who  has  not  continuously  resided  in  a  nursing  facility 
for  at  least  30  months  before  the  date  of  the  determina- 
tion, the  State  must,  in  consultation  with  the  resident's 
family  or  legal  representative  and  care-givers — 

(I)  arrange  for  the  safe  and  orderly  discharge  of 
the  resident  from  the  facility, 

(ii)  prepare  and  orient  the  resident  for  such  dis- 
charge, or 

(III)  provide  for  (or  arrange  for  the  provision  of) 
such  active  treatment  for  the  mental  illness  or 
mental  retardation. 
(Hi)  Residents  not  requiring  nursing  facility 

SERVICES  AND  NOT  REQUIRING  ACTIVE  TREATMENT.— In 

the  case  of  a  resident  who  is  determined,  under  sub- 
paragraph (B),  not  to  require  the  level  of  services  pro- 
vided by  a  nursing  facility  and  not  to  require  active 
treatment  for  mental  illness  or  mental  retardation,  the 
State  must — 

(I)  arrange  for  the  safe  and  orderly  discharge  of 
the  resident  from  the  facility,  and 

(ii)  prepare  and  orient  the  resident  for  such  dis- 
charge. 

(D)  Denial  of  payment  where  failure  to  conduct 
PREADMISSION  SCREENING. — No  payment  may  be  made 
under  section  190S(a)  with  respect  to  nursing  facility  serv- 
ices furnished  to  an  individual  for  whom  a  determination 
is  required  under  subsection  (d)  or  subparagraph  (B)  but  for 
whom  the  determination  is  not  made. 

(E)  Permitting  alternative  disposition  plans. — With 
respect  to  residents  of  a  nursing  facility  who  are  mentally 
retarded  or  mentally  ill  and  who  are  determined  under 
subparagraph  (B)  not  to  require  the  level  of  services  of  such 
a  facility,  but  who  require  active  treatment  for  mental  ill- 
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ness  or  mental  retardation,  a  State  and  the  nursing  facility 
shall  be  considered  to  be  in  compliance  with  the  require- 
ment of  this  paragraph  if  before  October  1,  1988,  the  State 
and  the  Secretary  have  entered  into  an  agreement  relating 
to  the  disposition  of  such  residents  of  the  facility  and  the 
State  is  in  compliance  with  such  agreement.  Such  an  agree- 
ment may  provide  for  the  disposition  of  the  residents  after 
the  date  specified  in  subparagraph  (C). 

(F)  Appeals  procedures.— Each  State,  as  a  condition  of 
approval  of  its  plan  under  this  title,  effective  January  1, 
1989,  must  have  in  effect  an  appeals  process  for  individuals 
adversely  affected  by  determinations  under  subparagrah  (A) 


(G)  Definitions. — In  this  paragraph  and  subsection  (d): 

(i)  An  individual  is  considered  to  be  ^'mentally  ill"  if 
the  individual  has  a  primary  or  secondary  diagnosis  of 
mental  disorder  (as  defined  in  the  Diagnostic  and  Sta- 
tistical Manual  of  Mental  Disorders,  Srd  edition). 

(ii)  An  individual  is  considered  to  be  "mentally  re- 
tarded" if  the  individual  is  mentally  retarded  or  a 
person  with  a  related  condition  (as  described  in  section 
1905(d)). 

(Hi)  The  term  "active  treatment"  has  the  meaning 
given  such  term  by  the  Secretary  in  regulations. 


(g)  Responsibilities  of  Secretary  Relating  to  Nursing  Facil- 
ity Requirements.— 

(1)  Responsibility. — It  is  the  duty  and  responsibility  of  the 
Secretary  to  assure  that  requirements  which  govern  the  provi- 
sion of  care  in  nursing  facilities  under  State  plans  approved 
under  this  title,  and  the  enforcement  of  such  requriements,  are 
adequate  to  protect  the  health  and  safety  of  residents  and  to 
promote  the  effective  and  efficient  use  of  public  moneys. 

(2)  Establishment  of  minimum  nurse  aide  training  stand- 
ards AND  REGISTRY  STANDARDS.— 


(A)  Nurse  aide  training  standards.— For  purposes  of 
subsections  (bX5)  and  (fXlXA),  the  Secretary  shall  establish, 
by  July  1,  1988,  minimum  standards  for  nurse  aide  train- 


curriculum,  minimum  hours  of  training,  qualifications  of 
instructors,  and  procedures  for  determination  of  competen- 
cy. Such  standards  may  permit  recognition  of  programs  of- 
fered by  or  in  facilities,  as  well  as  outside  facilities  (includ- 
ing employee  organizations),  and  of  programs  in  effect  on 
the  date  of  the  enactment  of  this  section.  Such  standards 
shall  permit  a  State  to  find  that  an  individual  who  has 
completed  (before  January  1,  1989)  a  nurse  aide  training 
program  shall  be  deemed  to  have  completed  such  a  program 
approved  under  subsection  (B)(5)  if  the  State  determines 
that,  at  the  time  the  program  was  offered,  the  program  met 
the  requriements  for  approval  under  such  subsection. 

(B)  Registry  Standards.— The  Secretary  shall  establish 
by  July  1,  1988,  minimum  standards  for  the  establishment 
and  maintenance  of  registries  under  subsection  (fX2XB). 
Such  standards  shall  provide  for  the  inclusion  of  docu- 


or(B). 


aides,  including  the  content  of  the 
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merited  findings  of  resident  neglect  or  abuse  involving  indi- 
viduals listed  in  the  registry. 
(3)  Federal  guidelines. — For  purposes  of  subsections 
(cX2XBXiii)  and  (fXSX  by  not  later  than  October  I  1988,  the  Sec- 
retary shall  establish  guidelines  for  minimum  standards  State 
appeals  processes  under  subsection  (fXS)  must  meet  to  provide  a 
fair  mechanism  for  hearing  appeals  on  involuntary  transfers  of 
residents  from  nursing  facilities. 

W  Criteria  for  administration.-— The  Secretary  shall  es- 
tablish criteria  for  assessing  a  nursing  facility  *s  compliance 
with  the  requirement  of  subsection  (eXV  with  respect  to — 

(A)  its  governing  body  and  management, 

(B)  agreements  with  hospitals  regarding  transfers  of  resi- 
dents to  and  from  the  hospitals, 

(C)  disaster  preparedness, 

(D)  direction  of  medical  care  by  a  physician, 

(E)  laboratory  and  radiological  services, 

(F)  clinical  records,  and 

(G)  participation  of  residents  and  legal  representatives. 
(5)  Federal  minimum  criteria  for  preadmission  screening 

AND  RESIDENT  REVIEW. — The  Secretary  shall  develop,  by  not 
later  than  October  1,  1988,  minimum  criteria  for  States  to  use 
in  making  determinations  under  subsections  (d)  and  (fX4XB) 
and  in  permitting  individuals  adversely  affected  to  appeal  such 
determinations,  and  shall  notify  the  States  of  such  criteria, 
(h)  Resident  Assessments. — 

(1)  Designation  of  instrument.— The  Secretary  shall,  by  not 
later  than  April  1,  1990,  designate  one  or  more  instruments 
which  a  State  may  specify  under  paragraph  (2)  for  use  by  nurs- 
ing facilities  in  complying  with  the  requirements  of  subsection 
(bXS).  Such  instruments  shall  he  consistent  with  a  minimum 
data  set  of  core  elements,  common  definitions,  and  utilization 
guidelines  specified  by  the  Secretary. 

(2)  State  specification  of  instrument.— As  a  condition  of 
approval  of  its  State  plan  and  effective  July  1,  1990,  each  State 
shall  specify  the  instrument  to  be  used  by  nursing  facilities  in 
the  State  in  complying  with  the  requirements  of  subsection 
(bXS).  Such  instrument  shall  be — 

(A)  one  of  the  instruments  designated  under  paragraph 
(IX  or 

(B)  an  instrument  which  the  Secretary  has  approved  as 
being  consistent  with  the  minimum  data  set  of  core  ele- 
ments, common  definitions,  and  utilization  guidelines  spec- 
ified by  the  Secretary  under  paragraph  (1). 

(3)  Evaluation. — The  Secretary  shall  evaluate,  and  report  to 
Congress  by  not  later  than  January  1,  1992,  on  the  implementa- 
tion of  the  resident  assessment  process  under  this  subsection. 

(i)  Penalty  for  falsification.—- 

(A)  An  individual  who  willfully  and  knowingly  certifies 
a  material  and  false  statement  in  a  resident  assessment  de- 
scribed in  subsection  (bXS)  is  subject  to  a  civil  money  penal- 
ty of  not  more  than  $1,000  with  respect  to  each  assessment. 

(o)  An  individual  who  willfully  and  knowingly  causes 
another  individual  to  certify  a  material  and  false  state- 
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ment  in  a  resident  assessment  described  in  subsection  (bX3) 
is  subject  to  a  civil  money  penalty  of  not  more  than  $5,000 
with  respect  to  each  assessment. 

(C)  The  Secretary  shall  provide  for  imposition  of  civil 
money  penalties  under  this  paragraph  in  a  manner  similar 
to  that  for  the  imposition  of  civil  money  penalties  under 
section  1128A. 
(i)  Survey  and  Certification  Process.— 

(1)  State  and  federal  responsibility.— Under  each  State 
plan  under  this  title,  the  State  shall  be  responsible  for  certify- 
ing, in  accordance  with  surveys  conducted  under  paragraph  (2), 
the  compliance  of  nursing  facilities  (other  than  public  facilities) 
with  the  requriements  of  subsections  (b)  through  (e).  The  Secre- 
tary shall  be  responsible  for  certifying,  in  accordance  with  sur- 
veys conducted  under  paragraph  (2),  the  compliance  of  public 
nursing  facilities  with  the  requirements  of  such  subsections. 

(2)  Surveys.— 

(A)  Annual  standard  survey.— 

(i)  In  general. — Each  nursing  facility  shall  be  sub- 
ject to  an  annual  standard  survey,  to  be  conducted 
without  any  prior  notice  to  the  facility.  Any  individual 
who  notifies  (or  causes  to  be  notified)  a  nursing  facility 
of  the  time  or  date  on  which  suck  a  survey  is  scheduled 
to  be  conducted  is  subject  to  a  civil  money  penalty  of 
not  to  exceed  $2,000.  The  Secretary  shall  provide  for 
imposition  of  civil  money  penalties  under  this  clause  in 
a  manner  similar  to  that  for  the  imposition  of  civil 
money  penalties  under  section  1128A.  The  Secretary 
shall  review  each  State 's  procedures  for  scheduling  and 
conduct  of  annual  standard  surveys  to  assure  that  the 
State  has  taken  all  reasonsable  steps  to  avoid  giving 
notice  of  such  a  survey  through  the  scheduling  proce- 
dures and  the  conduct  of  the  surveys  themselves. 

(ii)  Contents. — Each  standard  survey  shall  include, 
for  a  case-mix  stratified  sample  of  residents — 

(I)  a  survey  of  the  quality  of  care  furnished,  as 
measured  by  indicators  of  medical,  nursing,  and 
rehabilitative  care,  dietary  and  nutrition  services, 
activities  and  social  participation,  and  sanitation, 
infection  control,  arid  the  physical  environment, 
and 

(II)  an  audit  of  the  residents'  assessments  and 
written  plans  of  care  provided  under  subsection 
(bXS)  to  determine  the  accuracy  of  such  assessments 
and  the  adequacy  of  such  plans  of  care. 

(Hi)  Frequency.— 

(I)  In  general. — Bkich  nursing  facility  shall  be 
subject  to  a  standard  survey  not  later  than  15 
months  after  the  date  of  the  previous  standard 
survey  under  this  subpararagraph.  The  Statewide 
average  interval  between  standard  surveys  of  a 
nursing  facility  shall  not  exceed  12  months. 

(II)  Special  surveys.— If  not  otherwise  conduct- 
ed under  subclause  (I),  a  standard  survey  (or  an 
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abbreviated  standard  survey)  may  be  conducted 
within  2  months  of  any  change  of  ownership,  ad- 
ministration, management  of  a  nursing  facility,  or 
director  of  nursing  in  order  to  determine  whether 
the  change  has  resulted  in  any  decline  in  the  qual- 
ity of  care  furnished  in  the  facility. 

(B)  Extended  surveys.— Each  nursing  facility  which  is 
found,  under  a  standard  survey,  to  have  provided  substand- 
ard quality  of  care  shall  be  subject  to  an  extended  survey  to 
identify  policies  and  procedures  which  produced  such  qual- 
ity and  to  determine  whether  the  facility  has  complied  with 
the  requirements  described  in  subsections  (b)  through  (e). 
The  extended  survey  shall  be  conducted  immediately  after 
the  standard  survey  (or,  if  not  practical,  not  later  than  2 
weeks  after  the  date  of  completion  of  the  standard  survey). 
Any  other  facility  may,  at  the  Secretary's  or  State's  discre- 
tion, be  subject  to  such  an  extended  survey  (or  a  partial  ex- 
tended survey).  Nothing  in  this  paragraph  shall  be  con- 
strued as  requiring  an  extended  or  partial  extended  survey 
as  a  prerequisite  to  imposing  a  sanction  against  a  facility 
under  subsection  (j)  on  the  basis  of  findings  in  a  standard 
survey. 

(C)  Survey  Protocol. — Standard  and  extended  surveys 
shall  be  conducted — 

(i)  based  upon  a  protocol  which  the  Secretary  has  de- 
veloped, tested,  and  validated  by  no  later  than  April  1, 
1990,  and 

(ii)  by  individuals  who  meet  such  minimum  qualifi- 
cations as  the  Secretary  establishes  by  not  later  than 
Apnl  1,  1990. 

The  failure  of  the  Secretary  to  develop,  test,  or  validate 
such  protocols  or  to  establish  such  minimum  qualifications 
shall  not  relieve  any  State  of  its  responsibility  (or  the  Secre- 
tary of  the  Secretary's  responsibility)  to  conduct  surveys 
under  this  subsection. 

(D)  Consistency  of  surveys. — Each  State  shall  imple- 
ment programs  to  measure  and  reduce  inconsistency  in  the 
application  of  survey  results  among  surveyors. 

(E)  Prohibition  of  conflicts  of  interest.— A  State 
may  not  use  as  a  surveyor  under  this  subsection  an  individ- 
ual who  is  serving  (or  has  served  within  the  previous  2 
years)  as  a  member  of  the  staff  of,  or  as  a  consultant  to,  the 
facility  surveyed  respecting  compliance  with  the  require- 
ments of  subsections  (b)  through  (e). 

(F)  Training  surveyors  in  use  of  assessment  instru- 
ments.— The  Secretary  shall  ptvvide  for  the  training  of 
State  and  Federal  surveyors  in  the  use  of  the  assessment  in- 
struments designated  under  subsection  (nXD- 

(3)  Validation  surveys. — 

(A)  In  general. — The  secretary  shall  conduct  onsite  sur- 
veys of  a  representative  sample  of  nursing  facilities  in  each 
State,  within  2  months  of  the  date  of  surveys  conducted 
under  paragraph  (2)  by  the  State,  in  a  sufficient  number  to 
allow  inferences  about  the  adequacies  of  each  State's  sur- 
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veys  conducted  under  paragraph  (2).  In  conducting  such 
surve^Sy  the  Secretary  shall  use  the  same  survey  protocols  as 
the  State  is  required  to  use  under  paragraph  (2).  If  the 
State  has  determined  that  an  individual  nursing  facility 
meets  the  requirements  of  subsections  (b)  through  (e),  but 
the  Secretary  determines  that  the  facility  does  not  meet 
such  requirements,  the  Secretary's  determination  as  to  the 
facility  s  not  meeting  such  requirements  is  binding  and  su- 
persedes that  of  the  State  survey. 

(B)  Reduction  in  administrative  costs  for  substand- 
ard PERFORMANCE. — If  the  Secretary  finds,  on  the  basis  of 
such  surveys,  that  a  State's  survey  and  certification  per- 
formance is  not  adequate,  the  Secretary  shall  provide  for  a 
reduction  of  the  payment  otherwise  made  to  the  State 
under  section  190S(aX2XD)  with  respect  to  a  quarter  equal 
to  33  percent  multiplied  by  a  fraction,  the  denominator  of 
which  is  equal  to  the  toted  number  of  residents  in  nursing 
facilities  surveyed  by  the  Secretary  that  quarter  and  the  nu- 
merator of  which  is  equal  to  the  total  number  of  residents 
in  nursing  facilities  which  were  found  pursuant  to  such 
surveys  to  be  not  in  compliance  with  any  of  the  require- 
ments of  subsections  (b)  through  (e).  A  State  that  is  dissatis- 
fied with  the  Secretary's  findings  under  this  subparagraph 
may  obtain  reconsideration  and  review  of  the  findings 
under  section  1116  in  the  same  manner  as  a  State  may  seek 
reconsideration  and  review  under  that  section  of  the  Secre- 
tary's determination  under  section  1116(aXl)' 

(C)  Special  surveys  of  compliance. — Where  the  Secre- 
tary has  reason  to  question  the  compliance  of  a  nursing  fa- 
cility with  any  of  the  requirements  of  subsections  (b) 
through  (e),  the  Secretary  may  conduct  a  survey  of  the  facil- 
ity and,  on  that  basis,  make  independent  and  binding  de- 
terminations concerning  the  extent  to  which  the  nursing  fa- 
cility meets  such  requirements. 

(4)  Investigation  of  complaints  and  monitoring  compli- 
ance.— Each  State  shall  maintain  procedures  and  adequate 
staff  to— 

(A)  investigate  complaints  of  violations  of  requirements 
by  nursing  facilities,  and 

(B)  monitor,  on-site,  on  a  daily  or  other  regular  basis  a 
nursing  facility's  compliance  with  the  requirements  of  sub- 
sections (b)  through  (e)  if—- 

(i)  the  facility  has  been  found  not  to  be  in  compliance 
with  such  requirements  and  is  in  the  process  of  correct- 
ing deficiencies  to  achieve  such  compliance; 

(ii)  the  facility  was  previously  found  not  to  be  in 
compliance  with  such  requirements,  has  corrected  defi- 
ciencies to  achieve  such  compliance,  and  verification  of 
continue  compliance  is  indicated;  or 

(Hi)  the  State  has  reason  to  question  the  compliance 
of  the  facility  with  such  requirements. 

(5)  Disclosure  of  results  of  inspections  and  activities. — 

(A)  Public  information— EcLch  State,  and  the  Secretary, 
shall  make  available  to  the  public — 
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(i)  information  respecting  all  surveys  and  certifica- 
tions made  respecting  nursing  facilities, 

(ii)  copies  of  cost  reports  of  such  facilities  filed  under 
this  title  or  under  title  XVIII, 

(Hi)  copies  of  statements  of  ownership  under  section 
1124,  and 

(iv)  information  supplied  under  section  1902(aX38). 

(B)  Notice  to  OMBUDSMAN.-'Each  State  shall  notify  the 
State  long-term  care  ombudsman  (established  under  section 
307(aX12)  of  the  Older  Americans  Act  of  1965)  of  the  State's 
findings  of  noncompliance  with  any  of  the  requirements  of 
subsections  (b)  through  (e),  with  respect  to  a  nursing  facility 
in  the  State. 

(C)  Notice  to  physicians  and  nursing  facility  admin- 
istrator LICENSING  BOARD.— If  a  State  finds  that  a  nurs- 
ing facility  has  provided  substandard  quality  of  care,  the 
State  shall  notify — 

(i)  the  attending  physician  of  each  resident  with  re- 
spect to  which  such  finding  is  made,  and 

(ii)  any  State  board  responsible  for  the  licensing  of 
the  nursing  facility  administrator  of  the  facility. 

(D)  Access  to  fraud  control  units.— Each  State  shall 
provide  its  State  medicaid  fraud  and  abuse  control  unit  (es- 
tablished under  section  1903(q))  with  access  to  all  informa- 
tion of  the  State  agency  responsible  for  surveys  and  certifi- 
cations under  this  subsection. 

0)  Enforcement  Process.— 

(1)  In  general.— If  a  State  finds,  on  the  basis  of  a  standard, 
extended,  or  partial  extended  survey  under  subsection  (iX2)  or 
otherwise,  that  a  nursing  facility  no  longer  meets  a  requirement 
of  subsection  (b),  (c),  ^),  or  (e)  and  further  finds  that  the 
facility's  deficiencies — 

(A)  immediately  jeopardize  the  health  or  safety  of  its  resi- 
dents, the  State  shall  take  immediate  action  to  remove  the 
jeopardy  and  correct  the  deficiencies  through  the  remedy 
specified  in  paragraph  (2XA)(iii),  or  terminate  the  facility's 
participation  under  the  State  plan  and  may  provide,  in  ad- 
dition, for  one  or  more  of  the  other  remedies  described  in 
paragraph  (2);  or 

(B)  do  not  immediately  jeopardize  the  health  or  safety  of 
its  residents,  the  State  may  terminate  the  facility's  partici- 
pation under  the  State  plan  and  may  provide,  in  addition, 
for  one  or  more  of  the  remedies  described  in  paragraph  (2). 

Nothing  in  this  paragraph  shall  be  construed  as  restricting  the 
remedies  available  to  a  State  to  remedy  a  nursing  facility 's  defi- 
ciencies. 

If  a  State  finds  that  a  nursing  facility  meets  such  requirements 
but,  as  of  a  previous  period,  did  not  meet  such  requirements,  the 
State  may  provide  for  a  civil  money  penalty  under  paragraph 
(2XAXi)  for  the  days  in  which  it  finds  that  the  facility  was  not 
in  compliance  with  such  requirements. 

(2)  Specified  remedies. — 
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(A)  Listing. — Except  as  provided  in  subparagraph  (BXii), 
each  State  shall  establish  by  law  (whether  statute  or  reg- 
ulation) at  least  the  following  remedies: 

(i)  Denial  of  payment  under  the  State  plan  with  re- 
spect to  any  individual  admitted  to  the  nursing  facility 
involved  after  such  notice  to  the  public  and  to  the  fa- 
cility as  may  be  provided  for  by  the  State. 

(ii)  A  civil  money  penalty  assessed  and  collected, 
with  interest,  for  each  day  in  which  the  facility  is  or 
was  out  of  compliance  with  a  requirement  of  subsection 
(b),  (c),  (d),  or  (e),  or  regulations  or  guidelines  under 
such  a  subsection.  Funds  collected  by  a  State  as  a 
result  of  imposition  of  such  a  penalty  (or  as  a  result  of 
the  imposition  by  the  State  of  a  civil  money  penalty  for 
activities  described  in  subsections  (hX4XAJ,  (hX4XB),  or 
(iX2XAXi))  shall  be  applied  to  the  protection  of  the 
health  or  property  of  residents  of  nursing  facilities  that 
the  State  or  the  Secretary  finds  deficient,  including 
payment  for  the  costs  of  relocation  of  residents  to  other 
facilities,  maintenance  of  operation  of  a  facility  pend- 
ing correction  of  deficiencies  or  closure,  and  reimburse- 
ment of  residents  for  personal  funds  lost. 

(Hi)  The  appointment  of  temporary  management  to 
oversee  the  operation  of  the  facility  and  to  assure  the 
health  and  safety  of  the  facility's  residents,  where 
there  is  a  need  for  temporary  management  while — 

(I)  there  is  an  orderly  closure  of  the  facility,  or 

(II)  improvements  are  made  in  order  to  bring  the 
facility  into  compliance  with  all  the  requirements 
of  subsections  (b)  through  (e). 

The  temporary  management  under  this  clause  shall  not 
be  terminated  under  sub-clause  (II)  until  the  State  has 
determined  that  the  facility  has  the  management  capa- 
bility to  ensure  continued  compliance  with  all  the  re- 
quirements of  subsections  (b)  through  (e). 

(iv)  The  authority,  in  the  case  of  an  emergency,  to 
close  the  facility,  to  transfer  residents  in  that  facility 
to  other  facilities,  or  both. 

(B)  Deadune  and  guidance. — (i)  Except  as  provided  in 
clause  (ii),  as  a  condition  for  approval  of  a  State  plan  for 
calendar  quarters  beginning  on  or  after  October  1,  1989, 
each  State  shall  establish  the  remedies  described  in  clauses 
(i)  through  (iv)  of  subparagraph  (A)  by  not  later  than  Octo- 
ber 1,  1989.  The  Secretary  shall  provide,  through  regula- 
tions or  otherwise  by  not  later  than  October  1,  1988,  guid- 
ance to  States  in  establishing  such  remedies;  but  the  failure 
of  the  Secretary  to  provide  such  guidance  shall  not  relieve  a 
State  of  the  responsibility  for  establishing  such  remedies. 

(ii)  A  State  may  establish  alternative  remedies  (other 
than  termination  of  participation)  other  than  those  de- 
scribed in  clauses  (i)  through  (iv)  of  subparagraph  (A),  if 
the  State  demonstrates  to  the  Secretary's  satisfaction  that 
the  alternative  remedies  are  as  effective  in  deterring  non- 


668 


compliance  and  correcting  deficiencies  as  those  described  in 
subparagraph  (A), 

(C)  Funding. — The  reasonable  expenditures  of  a  State  to 
provide  for  temporary  management  and  other  expenses  asso- 
ciated with  implementing  the  remedies  described  in  clauses 
(Hi)  and  (iv)  of  subparagraph  (A)  shall  be  considered,  for 
purposes  of  section  1903(aXn  to  be  necessary  for  the  proper 
and  efficient  administration  of  the  State  plan. 

(D)  Assuring  prompt  compliance. — If  a  nursing  facility 
has  not  complied  with  any  of  the  requirements  of  subsec- 
tions (b)  through  (e)  within  3  months  after  the  date  the  fa- 
cility is  found  to  be  out  of  compliance  with  such  require- 
ments, the  State  shall  impose  the  remedy  described  in  sub- 
paragraph (AXi)  for  all  individuals  who  are  admitted  to 


(E)  Repeated  noncompliance.— In  the  case  of  a  nursing 
facility  which,  on  3  consecutive  standard  surveys  conducted 
under  subsection  (iX2),  has  been  found  to  have  provided 
substandard  quality  of  care,  the  State  shall  (regardless  of 
what  other  remedies  are  provided) — 

(i)  impose  the  remedy  described  in  subparagraph 
(AXi),  and 

(ii)  monitor  the  facility  under  subsection  (iX4)CB), 
until  the  facility  has  demonstrated,  to  the  satisfaction  of 
the  State,  that  it  is  in  compliance  with  the  requirements  of 
subsections  (b)  through  (e)  and  that  it  will  remain  in  com- 
pliance with  such  requirements. 

(F)  Incentives  for  high  quality  care.— In  addition  to 
the  remedies  specified  in  this  paragraph,  a  State  may  estab- 
lish a  program  to  reward,  through  public  recognition,  in- 
centive payments,  or  both,  nursing  facilities  that  provide 
the  highest  quality  care  to  residents  who  are  entitled  to 
medical  assistance  under  this  title.  For  purposes  of  section 
1903(aX7),  proper  expenses  incurred  by  a  State  in  carrying 
out  such  a  program  shall  be  considered  to  be  expenses  nec- 
essary for  the  proper  and  efficient  administration  of  the 
State  plan  under  this  title. 

(3)  Secretarial  authority. — 

(A)  For  state  nursing  facilities.— With  respect  to  a 
State  nursing  facility,  the  Secretary  shall  have  the  author- 
ity and  duties  of  a  State  under  this  subsection,  including 
the  authority  to  impose  remedies  described  in  paragraph 
(2XA)  (other  than  clause  (iv)  thereof). 

(B)  Other  nursing  facilities. — With  respect  to  any 
other  nursing  facility  in  a  State,  if  the  Secretary  finds  that 
a  nursing  facility  no  longer  meets  a  requirement  of  subsec- 
tion (b),  (c),  (d),  or  (e)  and  further  finds  that  the  facility  de- 
ficiencies— 

(i)  immediately  jeopardize  the  health  or  safety  of  its 
residents,  the  Secretary  shall  take  immediate  action  to 
remove  the  jeopardy  and  correct  the  deficiencies 
through  the  remedy  specified  in  subparagraph  (CXiiiX 
or  terminate  the  facility  *s  participation  under  the  State 
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plan  and  may  provide,  in  addition,  for  one  or  more  of 
the  other  remedies  described  in  subparagraph  (C);  or 

(ii)  do  not  immediately  jeopardize  the  health  or 
safety  of  its  residents,  the  Secretary  may  impose  any  of 
the  remedies  described  in  subparagraph  (C). 
Nothing  in  this  subparagraph  shall  be  construed  as  re- 
stricting the  remedies  available  to  the  Secretary  to  remedy 
a  nursing  facility's  deficiencies.  If  the  Secretary  fincls  that 
a  nursing  facility  meets  such  requirement  but,  as  of  a  previ- 
ous period,  did  not  meet  such  requirements,  the  Secretary 
may  provide  for  a  civil  money  penalty  under  subparagraph 
(CXii)  for  the  days  on  which  he  finds  that  the  facility  was 
not  in  compliance  with  such  requirements. 

(C)  Specified  remedies.— -The  Secretary  may  take  the 
following  actions  with  respect  to  a  finding  that  a  facility 
has  not  met  an  applicable  requirement: 

(i)  Denial  of  PAYMENT.—The  Secretary  may  deny 
any  further  payments  to  the  State  for  medical  assist- 
ance furnished  by  the  facility  to  all  individuals  in  the 
facility  or  to  individuals  admitted  to  the  facility  after 
the  effective  date  of  the  finding. 

(ii)  Authority  with  respect  to  civil  money  penal- 
ties.— The  Secretary  may  impose  a  civil  money  penalty 
in  an  amount  not  to  exceed  $10,000  for  each  day  of 
noncompliance  and  the  Secretary  shall  impose  and  col- 
lect such  a  penalty  in  the  same  manner  as  civil  money 
penalties  are  imposed  and  collected  under  section 

msA. 

(Hi)  Appointment  of  temporary  management.— In 
consultation  with  the  State,  the  Secretary  may  appoint 
temporary  management  to  oversee  the  operation  of  the 
facility  and  to  assure  the  health  and  safety  of  the  fa- 
cility's residents,  where  there  is  a  need  for  temporary 
management  while — 

d)  there  is  an  orderly  closure  of  the  facility,  or 
(II)  improvements  are  made  in  order  to  bring  the 

facility  into  compliance  with  all  the  requirements 

of  subsections  (b)  through  (e). 
The  temporary  management  under  this  clause  shall  not 
be  terminated  under  subclause  (II)  until  the  Secretary 
has  determined  that  the  facility  has  the  management 
capability  to  ensure  continued  compliance  with  all  the 
requirements  of  subsections  (b)  through  (e). 

(D)  Continuation  of  payments  pending  remedi- 
ation.— The  Secretary  may  continue  payments  under  sec- 
tion 1903(a)  with  respect  to  a  nursing  facility  not  in  compli- 
ance with  a  requirement  of  subsection  (b),  (c),  (d),  or  (e),  over 
a  period  of  not  longer  than  6  months,  if— 

a)  the  State  survey  agency  finds  that  it  is  more  ap- 
propriate to  take  alternative  action  to  assure  compli- 
ance of  the  facility  with  the  requirements  than  to  ter- 
minate the  certification  of  the  facility, 
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(ii)  the  State  has  submitted  a  plan  and  timetable  for 
corrective  action  to  the  Secretary  for  approval  and  the 
Secretary  approves  the  plan  of  corrective  action,  and 

(Hi)  the  State  agrees  to  repay  to  the  Federal  Govern- 
ment payments  received  under  this  subparagraph  if  the 
corrective  action  is  not  taken  in  accordance  with  the 
approved  plan  and  timetable. 
The  Secretary  shall  establish  guidelines  for  approval  of  cor- 
rective actions  requested  by  States  under  this  subparagraph. 

(4)  Effective  period  of  denial  of  payment.— A  finding  to 
deny  payment  under  this  subsection  shall  terminate  when  the 
State  or  Secretary  (or  both,  as  the  case  may  be)  finds  that  the 
facility  is  in  substantial  compliance  with  all  the  requirements 
of  subsections  (b)  through  (e). 

(5)  Immediate  termination  of  participation  for  facility 
where  state  or  secretary  finds  noncompliance  and  imme- 
DIATE JEOPARDY. — If  either  the  State  or  the  Secretary  finds  that 
a  nursing  facility  has  not  met  a  requirement  of  subsection  (b), 
(c),  (d),  or  (e)  and  finds  that  the  failure  immediately  jeopardizes 
the  health  or  safety  of  its  residents,  the  State  and  the  Secretary 
shall  notify  the  other  of  such  finding,  and  the  State  or  the  Sec- 
retary, respectively,  shall  take  immediate  action  to  remove  the 
jeopardy  and  correct  the  deficiencies  through  the  remedy  speci- 
fied in  paragraph  (2XAXiii)  or  (SXCXHi),  or  terminate  the  facili- 
ty's participation  under  the  State  plan.  If  the  facility's  partici- 
pation in  the  State  plan  is  terminated  by  either  the  State  or  the 
Secretary,  the  State  shall  provide  for  the  safe  and  orderly  trans- 
fer of  the  residents  eligible  under  the  State  plan  consistent  with 
the  requirements  of  subsection  (cX2). 

(6)  Special  rules  where  state  and  secretary  do  not 
agree  on  finding  of  noncompliance. — 

(A)  State  finding  of  noncompliance  and  no  secretar- 
ial FINDING  OF  NONCOMPLIANCE.— If  the  Secretary  finds 
that  a  nursing  facility  has  met  all  the  requirements  of  sub- 
sections (b)  through  (e),  but  a  State  finds  that  the  facility 
has  not  met  such  requirements  and  the  failure  does  not  im- 
mediately jeopardize  the  health  or  safety  of  its  residents, 
the  State  *s  findings  shall  control  and  the  remedies  imposed 
by  the  State  shall  be  applied. 

(B)  Secretarial  finding  of  noncompliance  and  no 
STATE  FINDING  OF  NONCOMPLIANCE.— If  the  Secretary  finds 
that  a  nursing  facility  has  not  met  all  the  requirements  of 
subsections  (b)  through  (e)  and  that  the  failure  does  not  im- 
mediately jeopardize  the  health  or  safety  of  its  residents, 
but  the  State  has  not  made  such  a  finding,  the  Secretary — 

(i)  may  impose  any  remedies  specified  in  paragraph 
(SXC)  with  respect  to  the  facility,  and 

(ii)  shall  (pending  any  termination  by  the  Secretary) 
permit  continuation  of  payments  in  accordance  with 
paragraph  (3XD) 

(7)  Special  rules  for  timing  of  termination  of  participa- 
tion WHERE  REMEDIES  OVERLAP. — 
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(A)  State  and  secretarial  finding  of  noncompliance 

AND  TERMINATION,  BUT  NOT  IMMEDIATE  JEOPARDY,  TIMING 

LEFT  UP  TO  State. — If—- 

(i)  both  the  Secretary  and  the  State  find  that  a  nurs- 
ing facility  has  not  met  all  the  requirements  of  subsec- 
tions (b)  through  (e), 

(ii)  neither  finds  that  the  failure  immediately  jeop- 
ardizes the  health  or  safety  of  its  residents,  and 

(Hi)  both  find  that  the  facilitys  participation  under 
the  State  plan  should  be  terminated, 
the  State's  timing  of  any  termination  shall  control  so  long 
as  the  termination  date  does  not  occur  later  than  6  montf^ 
after  the  date  of  the  finding  to  terminate. 

(B)  State  and  secretarial  finding  of  noncompliance, 

SECRETARIAL  FINDING  TO  TERMINATE,  BUT  NO  IMMEDIATE 
JEOPARDY,  TEMPORARY  DEFERRAL  TO  STATE.—If— 

(i)  both  the  Secretary  and  the  State  find  that  a  nurs- 
ing facility  has  not  met  all  the  requirements  of  subsec- 
tions (b)  through  (e). 

(ii)  the  Secretary,  but  not  the  State,  finds  that  the  fa- 
cility's participation  under  the  State  plan  should  be 
terminated, 

the  Secretary  shall  (pending  any  termination  by  the  Secre- 
tary) permit  continuation  of  payments  in  accordance  with 
paragraph  (3XD). 

(C)  State  and  secretarial  finding  of  noncompliance, 

STATE  FINDING  TO  TERMINATE,  BUT  NO  IMMEDIATE  JEOP- 
ARDY, TIMING  UP  TO  STATE. — If— 

(i)  both  the  Secretary  and  the  State  find  that  a  nurs- 
ing facility  has  not  met  all  the  requirements  of  subsec- 
tions (b)  through  (e), 

(ii)  neither  finds  that  the  failure  immediately  jeop- 
ardizes the  health  or  safety  of  its  residents,  and 

(Hi)  the  State,  but  not  the  Secretary,  finds  that  the 
facilitys  participation  under  the  State  plan  should  be 
terminated, 

the  State  *s  decision  to  terminate,  and  timing  of  such  termi- 
nation, shall  control. 
(8)  State  and  secretarial  finding  of  a  noncompliance, 
but  no  immediate  jeopardy,  imposition  of  alternative  or 
additional  remedies.— 

(A)  One  party  finds  additional  remedy.— If— 

(i)  both  the  Secretary  and  the  State  find  that  a  nurs- 
ing facility  has  not  met  all  the  requirements  of  subsec- 
tions (b)  through  (e), 

(ii)  neither  finds  that  the  failure  immediately  jeop- 
ardizes the  health  or  safety  of  its  residents,  and 

(Hi)  the  Secretary  or  the  State,  but  not  both,  estab- 
lishes one  or  more  remedies  which  are  additional  or  al- 
ternative to  the  remedy  of  terminating  the  facility's 
participation  under  the  State  plan, 
such  additional  or  alternative  remedies  shall  also  be  ap- 
plied. 
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(B)  Overlapping  additional  or  alternative  reme- 
dies.— If— 

(i)  both  the  Secretary  and  the  State  find  that  a  nurs- 
ing facility  has  not  met  the  requirements  of  subsections 
(b)  through  (e), 

(ii)  neither  finds  that  the  failure  immediately  jeop- 
ardizes the  health  or  safety  of  its  residents,  and 

(Hi)  both  the  Secretary  and  the  State  establish  one  or 
more  remedies  which  are  additional  or  alternative  to 
the  remedy  of  terminating  the  facility's  participation 
under  the  State  plan, 

only  the  additional  or  alternative  remedies  of  the  Secretary 

shall  apply, 

(9)  Construction. — The  remedies  provided  under  this  subsec- 
tion are  in  addition  to  those  otherwise  available  under  State  or 
Federal  law  and  shall  not  be  construed  as  limiting  such  other 
remedies,  including  any  remedy  available  to  an  individual  at 
common  law.  The  remedies  described  in  clauses  (i),  (Hi),  and  (iv) 
of  paragraph  (2XA)  may  be  imposed  during  the  pendency  of  any 
hearing. 

(10)  Sharing  of  information.— Notwithstanding  any  other 
provision  of  law,  all  information  concerning  nursing  facilities 
required  by  this  section  to  be  filed  with  the  Secretary  or  a  State 
agency  shall  be  made  available  to  Federal  or  State  employees 
for  purposes  consistent  with  the  effective  administration  of  pro- 
grams established  under  this  title  and  title  XVIII,  including  in- 
vestigations by  State  medicaid  fraud  control  units. 

TREATMENT  OF  INCOME  AND  RESOURCES  FOR  CERTAIN 
INSTITUTIONALIZED  SPOUSES 

Sec.  1923.  (a)  Special  Treatment  for  Institutionalized 
Spouses.— 

(1)  Supersedes  other  provisions.— In  determining  the  eligi- 
bility for  medical  assistance  of  an  institutionalized  spouse  (as 
defined  in  subsection  (hXDX  the  provisions  of  this  section  super- 
sede any  other  provision  of  this  title  (including  sections 
1902(aXW  and  1902(f))  which  is  inconsistent  with  them. 

(2)  No  COMPARABLE  TREATMENT  REQUIRED.— Any  different 
treatment  provided  under  this  section  for  institutionalized 
spouses  shall  not,  by  reason  of  paragraph  (10)  or  (17)  of  section 
1902(a),  require  such  treatment  for  other  individuals. 

(3)  Does  not  affect  certain  determinations.— Except  as 
this  section  specifically  provides,  this  section  does  not  apply 
to— 

(A)  the  determination  of  what  constitutes  income  or  re- 
sources, or 

(B)  the  methodology  and  standards  for  determining  and 
evaluating  income  and  resources. 

(4)  Application  in  certain  states  and  territories.— 

(A)  Application  in  states  operating  under  demon- 
stration PROJECTS. — In  the  case  of  any  State  which  is  pro- 
viding medical  assistance  to  its  residents  under  a  waiver 
granted  under  section  1115,  the  Secretary  shall  require  the 
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State  to  meet  the  requirements  of  this  section  in  same 
manner  as  the  State  would  be  required  to  m£et  such  re- 
quirement if  the  State  had  in  effect  a  plan  approved  under 
this  title. 

(B)  No  APPLICATION  IN  COMMONWEALTHS  AND  TERRITO- 
RIES.— This  section  shall  only  apply  to  a  State  that  is  one 
of  the  50  States  or  the  District  of  Columbia, 
(b)  Rules  for  Treatment  of  Income.— 

(1)  Separate  treatment  of  income.— -During  any  month  in 
which  an  institutionalized  spouse  is  in  the  institution,  no 
income  of  the  community  spouse  shall  be  deemed  available  to 
the  institutionalized  spouse. 

(2)  Attribution  of  income.— In  determining  the  income  of 
an  institutionalized  spouse  or  community  spouse,  after  the  insti- 
tutionalized spouse  has  been  determined  to  be  eligible  for  medi- 
cal assistance,  except  as  otherwise  provided  in  this  section  and 
regardless  of  any  State  laws  relating  to  community  property  or 
the  division  of  marital  property,  the  following  rules  apply: 

(A)  Non-trust  PROPERTY.—Subject  to  subparagraphs  (C) 
and  (D),  in  the  case  of  income  not  from  a  trust,  unless  the 
instrument  providing  the  income  otherwise  specifically  pro- 
vides— 

(i)  if  payment  of  income  is  made  solely  in  the  name 
of  the  institutionalized  spouse  or  the  community 
spouse,  the  income  shall  be  considered  available  only  to 
that  respective  spouse; 

(ii)  if  payment  of  income  is  made  in  the  names  of  the 
institutionalized  spouse  and  the  community  spouse, 
one-half  of  the  income  shall  be  considered  available  to 
each  of  them;  and 

(Hi)  if  payment  of  income  is  made  in  the  names  of 
the  institutionalized  spouse  or  the  community  spouse, 
or  both,  and  to  another  person  or  persons,  the  income 
shall  be  considered  available  to  each  spouse  in  propor- 
tion to  the  spouse's  interest  (or,  if  payment  is  made 
with  respect  to  both  spouses  and  no  such  interest  is 
specified,  one-half  of  the  joint  interest  shall  be  consid- 
ered available  to  each  spouse). 

(B)  Trust  PROPERTY.—In  the  case  of  a  trust — 

(i)  except  as  provided  in  clause  (ii),  income  shall  be 
attributed  in  accordance  with  the  provisions  of  this 
title  (including  sections  1902(aXW  and  1902(k)),  and 

(ii)  income  shall  be  considered  available  to  each 
spouse  as  provided  in  the  trust,  or,  in  the  absence  of  a 
specific  provision  in  the  trust — 

(I)  if  payment  of  income  is  made  solely  to  the  in- 
stitutionalized spouse  or  the  community  spouse,  the 
income  shall  be  considered  available  only  to  that 
respective  spouse; 

(II)  if  payment  of  income  is  made  to  both  the  in- 
stitutionalized spouse  and  the  community  spouse, 
one-half  of  the  income  shall  be  considered  avail- 
able to  each  of  them;  and 
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(III)  if  payment  of  income  is  made  to  the  institu- 
tionalized spouse  or  the  community  spouse,  or  both, 
and  to  another  person  or  persons,  the  income  shall 
be  considered  available  to  each  spouse  in  propor- 
tion to  the  spouse's  interest  (or,  if  payment  is  made 
with  respect  to  both  spouses  and  no  such  interest  is 
specifiea,  one-half  of  the  joint  interest  shall  be  con- 
sidered available  to  each  spouse). 

(C)  Property  with  no  instrument,— In  the  case  of 
income  not  from  a  trust  in  which  there  is  no  instrument  es- 
tablishing ownership,  subject  to  subparagraph  (D),  one-half 
of  the  income  shall  be  considered  to  be  available  to  the  in- 
stitutionalized spouse  and  one-half  to  the  community 
spouse. 

(D)  Rebutting  ownership.— The  rules  of  subparagraph 
(A)  and  (C)  are  superseded  to  the  extent  that  an  institution- 
alized spouse  can  establish,  by  a  preponderance  of  the  evi- 
dence, that  the  ownership  interests  in  income  are  other 
than  as  provided  under  such  subparagraphs. 

(c)  Rules  for  treatment  of  Resources.— 

(1)  Computation  of  spousal  share  at  time  of  institution- 
alization.— 

(A)  Total  joint  resources.— There  shall  be  computed 
(as  of  the  beginning  of  a  continuous  period  of  institutional- 
ization of  the  institutionalized  spouse) — 

(i)  the  total  value  of  the  resources  to  the  extent  either 
the  institutionalized  spouse  or  the  community  spouse 
has  an  ownership  interest,  and 

(ii)  a  spousal  share  which  is  equal  to  V2  of  such  total 
value. 

(B)  Assessment.— At  the  request  of  an  institutionalized 
spouse  or  community  spouse,  at  the  beginning  of  a  continu- 
ous period  of  institutionalization  of  the  institutionalized 
spouse  and  upon  the  receipt  of  relevant  documentation  of 
resources,  the  State  shall  promptly  assess  and  document  the 
total  value  described  in  subparagraph  (AXi)  and  shall  pro- 
vide a  copy  of  such  assessment  ana  documentation  to  each 
spouse  and  shall  retain  a  copy  of  the  assessment  for  use 
under  this  section.  If  the  request  is  not  part  of  an  applica- 
tion for  medical  assistance  under  this  title,  the  State  may, 
at  its  option  as  a  condition  of  providing  the  assessment,  re- 
quire payment  of  a  fee  not  exceeding  the  reasonable  ex- 
penses of  providing  and  documenting  the  assessment. 

(2)  Attribution  of  resources  at  time  of  initial  eligibil- 
ity DETERMINATION. — In  determining  the  resources  of  an  insti- 
tutionalized spouse  at  the  time  of  application  for  benefits  under 
this  title,  regardless  of  any  State  laws  relating  to  community 
property  or  the  division  of  marital  property — 

(A)  except  as  provided  in  subparagraph  (B),  all  the  re- 
sources held  by  either  the  institutionalized  spouse,  commu- 
nity spouse,  or  both,  shall  be  considered  to  be  available  to 
the  institutionalized  spouse,  and 

(B)  resources  held  in  the  name  of  (or  for  the  sole  benefit 
op  the  community  spouse  shall  not  be  considered  to  be 
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available  to  an  institutionalized  spouse,  to  the  extent  that 
thke  amount  computed  under  subsection  (fX2XA)  (as  of  the 
time  of  application  for  benefits)  or,  if  greater,  the  amount 
that  a  court  has  ordered  to  be  retained  by  the  community 
spouse  for  the  support  of  the  community  spouse. 

(3)  Separate  treatment  of  resources  after  eugibility 
FOR  BENEFITS  ESTABLISHED. — During  the  continuous  period  in 
which  an  institutionalized  spouse  is  in  an  institution  and  after 
the  month  in  which  an  institutionalized  spouse  is  determined 
to  be  eligible  for  benefits  under  this  title,  no  resources  of  the 
community  spouse  shall  be  deemed  available  to  the  institution- 
alized spouse. 

(4)  Resources  defined.— In  this  section,  the  term  ^'resources" 
does  not  include — 

(A)  resources  excluded  under  subsection  (a)  or  (d)  of  sec- 
tion 1613,  and 

(B)  resources  that  would  be  excluded  under  section 
1613(aX2XA)  but  for  the  limitation  on  total  value  described 
in  such  section. 

(d)  Protecting  Income  for  Community  Spouse. — 

(V  Allowances  to  be  offset  from  income  of  institution- 
alized SPOUSE. — After  an  institutionalized  spouse  is  determined 
to  be  eligible  for  medical  assistance,  in  determining  the  amount 
of  the  spouse  s  income  that  is  to  be  applied  monthly  to  payment 
for  the  costs  of  care  in  the  institution,  there  shall  be  deducted 
from  the  spouse 's  monthly  income  the  following  amounts  in  the 
following  order: 

(A)  A  personal  needs  allowance  (described  in  section 
1902(qXl)),  in  an  amount  not  less  than  the  amount  specified 
in  section  1902(qX2). 

(B)  A  community  spouse  monthly  income  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  income  of 
the  institutionalized  spouse  is  made  available  to  (or  for  the 
benefit  of  the  community  spouse. 

(OA  family  allowance,  for  each  family  member  equal  to 
at  least  V3  of  the  amount  by  which  the  amount  described  in 
paragraph  (3XAXi)  exceeds  the  amounts  of  the  monthly 
income  of  that  family  member. 

(D)  Amounts  for  incurred  expenses  for  medical  or  remedi- 
al care  for  the  institutionalized  spouse  that  are  not  subject 
to  payment  by  a  legally  liable  third  party. 
In  subparagraph  (C),  the  term  ''family  member'*  only  includes 
minor  or  dependent  children,  dependent  parents,  or  dependent 
siblings  of  the  instutionalized  or  commnity  spouse  who  are  re- 
siding with  the  community  spouse. 

(2)  Community  spouse  monthly  income  allowance  de- 
fined.— In  this  section  (except  as  provided  in  paragraph  (5)), 
the  ''community  spouse  monthly  income  allowance'*  for  a  com- 
munity spouse  is  an  amount  by  which — 

(A)  except  as  provided  in  subsection  (e)  the  minimum 
monthly  maintenance  needs  allowance  (established  under 
and  in  accordance  with  paragraph  (3))  for  the  spouse,  ex- 
ceeds 
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(B)  the  amount  of  monthly  income  otherwise  available  to 
the  community  spouse  (determined  without  regard  to  such 
an  allowance). 

(3)  Establishment  of  minimum  monthly  maintenance 
needs  allowance. — 

(A)  In  general. — Eax:h  State  shall  establish  a  minimum 
monthly  maintenance  needs  allowance  for  each  community 
spouse  which,  subject  to  subparagraph  (B),  is  equal  to  or  ex- 
ceeds— 

(i)  150  percent  of  V12  of  the  nonfarm  income  official 
poverty  line  (defined  by  the  (Office  of  Management  and 
Budget  and  revised  annually  in  accordance  with  sec- 
tions 652  and  673(2)  of  the  Omnibus  Budget  Reconcilia- 
tion Act  of  1981)  for  a  family  unit  of  2  members;  plus 

(ii)  an  excess  shelter  allowance  (as  defined  in  para- 
graph (4));  plus 

(Hi)  of  the  amount  by  which  the  income  available 
to  the  institutionalized  spouse  exceeds  the  sum  of  the 
amounts  described  in  clauses  (i)  and  (ii). 
A  revision  of  the  official  poverty  line  referred  to  in  clause 
(i)  shall  apply  to  medical  assistance  furnished  during  and 
after  the  second  calendar  quarter  that  begins  after  the  date 
of  publication  of  the  revision. 

(B)  Cap  on  minimum  monthly  maintenance  needs  al- 
lowance.— The  minimum  monthly  maintenance  needs  al- 
lowance established  under  subparagraph  (A)  may  not 
exceed  $1,500  (subject  to  adjustment  under  subsections  (e) 
and  (g)),  or  if  greater,  the  amount  specified  under  the  State 
plan. 

(4)  Excess  shelter  allowance  defined.— In  paragraph 
(3)(AXii),  the  term  **excess  shelter  allowance''  means,  for  a  com- 
munity spouse,  the  amount  by  which  the  sum  of— 

(A)  the  spouse's  expenses  for  rent  or  mortgage  payment 
(including  principal  and  interest),  taxes  and  insurance  and, 
in  the  case  of  a  condominium  or  cooperative,  required 
maintenance  charge,  for  the  community  spouse's  principal 
residence,  and 

(B)  the  standard  utility  allowance  (used  by  the  State 
under  section  5(e)  of  the  Food  Stamp  Act  of  1977)  or,  if  the 
State  does  not  use  such  an  allowance,  the  spouse's  actual 
utility  expenses, 

exceeds  30  percent  of  the  amount  described  in  paragraph 
(3XAXi)y  except  that,  in  the  case  of  a  condominium  or  coopera- 
tive, for  which  a  mxiintenance  charge  is  included  under  sub- 
paragraph (A),  any  allowance  under  subparagraph  (B)  shall  be 
reduced  to  the  extent  the  maintenance  charge  includes  utility 
expenses. 

(5)  Court  ordered  support.— If  a  court  has  entered  an  order 
against  an  institutionalized  spouse  for  monthly  income  for  the 
support  of  the  community  spouse,  the  community  spouse  month- 
ly income  allowance  for  the  spouse  shall  be  not  less  than  the 
amount  of  the  monthly  income  so  ordered. 

(e)  Notice  and  Fair  Hearing. — 
(1)  Notice. — Upon — 
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(A)  a  determination  of  eligibility  for  medical  assistance 
of  an  institutionlized  spouse,  or 

(B)  a  request  by  either  the  institutionalized  spouse,  or  the 
community  spouse,  or  a  representative  acting  on  behalf  of 
either  spouse, 

each  State  shall  notify  both  spouses  (in  the  case  described  in 
subparagraph  (A))  or  the  spouse  making  the  request  (in  the  case 
described  in  subparagraph  (B))  of  the  amount  of  the  community 
spouse  monthly  income  allowance  (described  in  subsection 
(dXlXB)),  of  the  amount  of  any  family  allowances  (described  in 
subsection  (dXlXC)),  of  the  method  for  computing  the  amount  of 
the  community  spouse  resources  allowance  permitted  under  sub- 
section (f),  and  of  the  spouse*s  right  to  a  fair  hearing  under  this 
subsection  respecting  ownership  or  availability  of  income  or  re- 
sources, and  the  determination  of  the  community  spouse  month- 
ly income  or  resource  allowance. 

(2)  Fair  hearing.— If  either  the  institutionalized  spouse  or 
the  community  spouse  is  dissatisfied  with  a  determination  of— 

(A)  the  community  spouse  monthly  income  allowance  be- 
cause the  amount  of  the  minimum  monthly  maintenance 
needs  allowance  (established  under  subsection  (dXS))  is  not 
adequate  to  support  the  community  spouse  without  finan- 
cial duress; 

(B)  the  amount  of  monthly  income  otherwise  available  to 
the   community   spouse   (as   applied   under  subsection 

(dX2XB)); 

(C)  the  computation  of  the  spousal  share  of  resources 
under  subsection  (dXlXB); 

(D)  the  attribution  of  resources  under  subsection  (dX2);  or 

(E)  the  determination  of  the  community  spouse  resource 
allowance  (as  defined  in  subsection  (fX2)),  such  spouse  is  en- 
titled to  a  fair  hearing  described  in  section  1902(aXS)  with 
respect  to  such  determination.  If  either  such  spouse  estab- 
lishes that  the  minimum  monthly  maintenance  needs  al- 
lowance or  the  community  spouse  resource  allowance  (in  re- 
lation to  the  amount  of  income  generated  by  such  an  allow- 
ance) is  not  adequate  to  support  the  community  spouse 
without  financial  duress,  there  shall  be  substituted,  for  the 
minimum  monthly  maintenance  needs  allowance  in  subsec- 
tion (dX2XA)  (or  for  the  community  spouse  resource  allow- 
ance under  subsection  (fX2)),  an  amount  adeauate  to  sup- 
port the  community  spouse  without  financial  duress. 

(f)  Permitting  Transfer  of  Resources  to  Community 
Spouse.— 

(1)  In  general. — An  institutionalized  spouse  may,  without 
regard  to  section  1917,  transfer  to  the  community  spouse  (or  to 
another  for  the  sole  benefit  of  the  community  spouse)  an 
amount  equal  to  the  community  spouse  resource  allowance  (as 
defined  in  paragraph  (2)),  but  only  to  the  extent  the  resources  of 
the  institutionalized  spouse  are  transferred  to  (or  for  the  sole 
benefit  of)  the  community  spouse. 

(2)  Community  spouse  resource  allowance  defined.— In 
paragraph  (1),  the  "community  spouse  resource  allowance"  for  a 
community  spouse  is  an  amount  (if  any)  by  which — 
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(A)  the  greatest  of— 

(i)  $12,000  (subject  to  adjustment  under  subsection 
(fix  or,  if  greater,  the  amount  specified  under  the  State 
plan  (but  not  more  than  4  times  the  amount  described 
in  clause  (i)); 

(ii)  the  lesser  of  (I)  the  spousal  share  computed  under 
subsection  (cXlX  or  (II)  4  times  the  amount  described  in 
clause  (i); 

(Hi)  the  amount  established  under  subsection  (eX2);  or 
(iv)  the  amount  transferred  under  a  court,  order 
under  paragraph  (3),  exceeds 

(B)  the  amount  of  the  resources  otherwise  available  to  the 
community  spouse  (detemined  without  regard  to  such  an  al- 
lowance). 

(3)  Transfers  under  court  orders.— If  a  court  has  entered 
an  order  against  an  institutionalized  spouse  for  the  support  of 
the  community  spouse,  section  1917  shall  not  apply  to  amounts 
of  resources  transferred  pursuant  to  such  order  for  the  support 
of  the  spouse  of  a  family  member  (as  defined  in  subsection 
(dXDX 

(g)  Indexing  Dollar  Amounts.— For  services  furnished  during  a 
calendar  year  after  1988,  the  dollar  amounts  specified  in  subsections 
(dX3)(B)  and  (fX2XAXi)  shall  be  increased  by  the  same  percentage  as 
the  percentage  increase  in  the  consumer  price  index  for  all  urban 
consumers  (all  items;  U.S.  city  average)  between  September  1987  and 
the  September  before  the  calendar  year  involved. 

(h)  Definitions.— In  this  section: 

(1)  The  term  ^'institutionalized  spouse"  means  an  individual 
who — 

(A)  is  in  a  hospital,  skilled  nursing  facility,  or  intermedi- 
ate care  facility,  or  who  (at  the  option  of  the  State)  is  de- 
scribed in  section  1902(aX10XAXiiXVI),  and 

(B)  is  married  to  a  spouse  who  is  not  in  a  hospital, 
skilled  nursing  facility,  or  intermediate  care  facility; 

but  does  not  include  any  such  individual  who  is  not  likely  to 
meet  the  requirements  of  subparagraph  (A)  for  at  least  30  con- 
secutive days. 

(2)  The  term  ^'community  spouse "  means  the  spouse  of  an  in- 
stitutionalized spouse. 

EXTENSION  OF  MEDICAID  BENEFITS 

Sec.  1924'  (a)  Initial  6-Month  Extension.— 

(1)  Requirement. — Notwithstanding  any  other  provision  of 
this  title,  each  State  plan  approved  under  this  title  must  pro- 
vide that  each  family  which  was  receiving  aid  pursuant  to  a 
plan  of  the  State  approved  under  part  A  of  title  IV  in  at  least  3 
of  the  6  months  immediately  preceding  the  month  in  which 
such  family  becomes  ineligible  for  such  aid,  because  of  hours  of, 
or  income  from  employment  of  the  caretaker  relative  (as  defined 
in  subsection  (e)),  shall,  subject  to  paragraph  (3)  and  without 
any  reapplication  for  benefits  under  the  plan,  remain  eligible 
for  assistance  under  the  plan  approved  under  this  title  during 
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the  immediately  succeeding  6-month  period  in  accordance  with 
this  subsection. 

(2)  Notice  of  benefits,— Each  State,  in  the  notice  of  termi- 
nation of  aid  under  part  A  of  title  IV  sent  to  a  family  meeting 
the  requirements  of  paragraph  (1) — 

(A)  shall  notify  the  family  of  its  right  to  extended  medi- 
cal assistance  under  this  subsection  and  include  in  the 
notice  a  description  of  the  circumstances  (described  in  para- 
graph (3))  under  which  such  extension  may  be  terminated; 
and 

(B)  shall  include  a  card  or  other  evidence  of  the  family  *s 
entitlement  to  assistance  under  this  title  for  the  period  pro- 
vided in  this  subsection. 

(3)  Termination  of  extension.— 

(A)  No  DEPENDENT  CHILD.— Subject  to  subparagraph  (B), 
extension  of  assistance  during  the  6-month  period  described 
in  paragraph  (1)  to  a  family  shall  terminate  (during  such 
period)  at  the  close  of  the  first  month  in  which  the  family 
ceases  to  include  a  child  who  is  (or  would  if  need  be)  a  de- 
pendent child  under  part  A  of  title  IV;  except  that,  with  re- 
spect to  a  child  who  would  cease  to  receive  medical  assist- 
ance because  of  this  subparagraph  but  who  may  be  eligible 
for  assistance  under  the  State  plan  because  the  child  is  de- 
scribed in  clause  (i)  or  (v)  of  section  1905(a),  the  State  may 
not  discontinue  such  assistance  under  this  subparagraph 
until  the  State  has  determined  that  the  child  is  not  eligible 
for  assistance  under  the  plan. 

(B)  Notice  before  termination. — No  termination  of  as- 
sistance shall  become  effective  under  subparagraph  (A) 
until  the  State  has  provided  the  family  with  notice  of  the 
grounds  for  the  termination. 

(4)  Scope  of  coverage.— 

(A)  In  general.— Subject  to  subparagraph  (B),  during 
the  6-month  extension  period  under  this  subsection,  the 
amount,  duration,  and  scope  of  medical  assistance  made 
available  with  respect  to  a  family  shall  be  the  same  as  if 
the  family  were  still  receiving  aid  under  the  plan  approved 
under  part  A  of  title  IV. 

(B)  State  medicaid  ''wrap-around'*  option.— A  State, 
at  its  option,  may  pay  a  family's  expenses  for  premiums,  de- 
ductibles, coinsurance,  or  similar  costs  for  health  insurance 
or  other  health  coverage  offered  by  a  employer  of  the  care- 
taker relative  or  the  absent  parent  of  a  dependent  child.  In 
the  case  of  such  coverage  offered  by  an  employer  of  the  care- 
taker relative — 

(i)  the  State  may  require  the  caretaker  relative,  as  a 
condition  of  extension  of  coverage  under  this  subsec- 
tion, to  make  application  for  such  employer  coverage, 
but  only  if— 

(I)  the  caretaker  relative  is  not  required  to  make 
financial  contributions  for  such  coverage  (whether 
through  payroll  deduction,  payment  of  deductibles, 
coinsurance,  or  similar  costs,  or  otherwise),  and 
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(II)  the  State  provides,  directly  or  otherwise,  for 
payment  of  any  of  the  premium  amount,  deducti- 
ble, coinsurance,  or  similar  expense  that  the  em- 
ployee is  otherwise  required  to  pay;  and 
(ii)  the  State  shall  treat  the  coverage  under  such  an 
employer  plan  as  a  third  party  liability  (under  section 
1902(aX25)), 

Payments  for  coverage  under  this  subparagraph  shall  be 
considered,  for  purposes  of  section  1903(a),  to  be  payments 
for  medical  assistance, 
(b)  Mandatory  18-Month  Extension.— 

(1)  Requirement. — Notwithstanding  any  other  provision  of 
this  title,  each  State  plan  approved  under  this  title  shall  pro- 
vide that  the  State  shall  offer  to  each  family,  which  has  re- 
ceived assistance  during  the  entire  6-month  period  under  sub- 
section (a)  and  which  meets  the  requirement  of  paragraph  (2)(B), 
in  the  last  month  of  the  period  the  option  of  extending  coverage 
under  this  subsection  for  the  succeeding  18-month  period,  sub- 
ject to  paragraph  (3). 

(2)  Notice  of  option.— 

(A)  In  general.— Each  State,  during  the  3rd  and  6th 
month  of  any  extended  assistance  furnished  to  a  family 
under  subsection  (a),  shall  notify  the  family  of  the  family  s 
option  for  subsequent  extended  assistance  under  this  sub- 
section. Each  such  notice  shall  include  (i)  a  statement  as  to 
whether  any  premiums  are  required  for  such  extended  as- 
sistance, ana  (ii)  a  description  of  other  out-of-pocket  ex- 
penses, benefits,  reporting  and  payment  procedures,  and  any 
pre-existing  condition  limitations,  waiting  periods,  or  other 
coverage  limitations  imposed  under  any  alternative  cover- 
age options  offered  under  paragraph  (4)(D). 

(B)  Reporting  of  earnings  required  to  determine 
ANY  PREMIUM.— If  the  State  requires  a  premium  for  ex- 
tended assistance  under  this  subsection,  the  State  may  re- 
quire (as  a  condition  for  extended  assistance  under  this 
subsection)  that  a  family  receiving  extended  assistance 
under  subsection  (a)  report  to  the  State,  not  later  than  the 
21st  day  of  the  4th  month  in  the  period  of  extended  assist- 
ance under  subsection  (a),  on  the  family  *s  gross  monthly 
earnings  (less  the  cost  of  day  care  for  dependent  children) 
in  eacn  of  the  first  3  months  of  that  period;  but  such  re- 
quirement shall  only  apply  if  the  notice  under  subpara- 
graph (A)  during  the  3rd  month  of  assistance  describes  the 
requirement  of  this  subparagraph. 

(C)  6th  month  NOTICE.— The  notice  under  subpara- 
graph (A),  furnished  during  the  6th  month  of  assistance 
under  this  subsection,  shall  describe  the  amount  of  any  pre- 
mium required  of  a  particular  family  for  each  of  the  first  3 
months  of  extended  assistance  under  this  subsection. 

(3)  Termination  of  extension.— 

(A)  In  general. — Subject  to  subparagraphs  (B)  and  (C), 
extension  of  assistance  during  the  iS-month  period  de- 
scribed in  paragraph  (1)  to  a  family  shall  terminate  (during 
the  period)  as  follows: 
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(i)  No  DEPENDENT  CHILD.— The  extension  shall  termi- 
nate at  the  close  of  the  first  month  in  which  the  family 
ceases  to  include  a  child  who  is  (or  would  if  need  be)  a 
dependent  child  under  part  A  of  title  IV. 

(ii)  Failure  to  pay  any  premium.— If  the  family 
fails  to  pay  any  premium  for  a  month  under  paragraph 
(5)  by  the  21st  day  of  the  following  month,  the  exten- 
sion shall  terminate  at  the  close  of  that  following 
month,  unless  the  individual  has  established,  to  the 
satisfaction  of  the  State,  good  cause  for  the  failure  to 
pay  such  premium  on  a  timely  basis. 

(Hi)  Quarterly  income  reporting  and  test.— The 
extension  shall  terminate  at  the  close  of  the  1st,  4th, 
7th,  10th,  13th,  or  16th  month  of  the  18-month  period 
if)- 

(I)  the  family  fails  to  report  to  the  State,  by  the 
21st  day  of  such  month,  information  on  the  fami- 
ly's gross  monthly  earnings  (less  the  costs  of  day 
care  for  dependent  children)  in  each  of  the  previ- 
ous 3  months,  unless  the  family  has  established,  to 
the  satisfaction  of  the  State,  good  cause  for  the 
failure  to  report  on  a  timely  basis;  except  that  this 
subclause  shall  not  apply  unless  the  State  has  no- 
tified the  family,  in  the  month  before  the  month  in 
which  information  is  required  to  be  reported  under 
this  subclause,  of  the  reporting  requirement  of  this 
subclause; 

(II)  the  caretaker  relative  had  no  earnings  in  one 
or  more  of  the  previous  3  months,  unless  such  lack 
of  any  earnings  was  due  to  an  involuntary  loss  of 
employment,  illness,  or  other  good  cause,  estab- 
lished to  the  satisfaction  of  the  State;  or 

(III)  the  State  determines  that  the  family's  aver- 
age gross  monthly  earnings  (less  costs  of  day  care 
for  dependent  children)  during  the  immediately 
preceding  3-month  period  exceeds  185  percent  of 
the  official  poverty  line  (as  defined  by  the  Office  of 
Management  and  Budget,  and  revised  annually  in 
accordance  with  section  673(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1981)  applicable  to  a 
family  of  the  size  involved. 

Instead  of  terminating  a  family's  extension  under 
clause  (I),  a  State,  at  its  option,  may  provide  for  suspen- 
sion of  the  extension  until  the  month  after  the  month 
in  which  the  family  reports  information  required 
under  that  subclause,  but  only  if  the  family's  extension 
has  not  otherwise  been  terminated  under  subclause  (II) 

or  aw. 

Information  described  in  clause  (iii)(I)  shall  be  subject  to 
the  restrictions  on  use  and  disclosure  of  information  pro- 
vided under  section  i02(aX9).  The  State  shall  make  deter- 
minations under  clause  (iiiXIII)  for  a  family  each  time  a 
report  described  in  clause  (iii)(I)  for  the  family  is  received. 
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(B)  Notice  before  termination. — No  termination  of  as- 
sistance shall  become  effective  under  subparagraph  (A) 
until  the  State  has  provided  the  family  with  notice  of  the 
grounds  for  the  termination,  which  notice  shall  include  (in 
the  case  of  termination  under  subparagraph  (AXiiiXII)y  re- 
lating to  no  continued  earnings)  a  description  of  how  the 
famUy  may  reestablish  eligibility  for  medical  assistance 
under  the  State  plan. 

(C)  Continuation  in  certain  cases  until  redetermina- 
tion.— 

(i)  Dependent  children. — With  respect  to  a  child 
who  would  cease  to  receive  medical  assistance  because 
of  subparagraph  (AXi)  but  who  may  be  eligible  for  as- 
sistance under  the  State  plan  because  the  child  is  de- 
scribed in  clause  (i)  or  (v)  of  section  1905(aX  the  State 
may  not  discontinue  such  assistance  under  such  sub- 
paragraph until  the  State  has  determined  that  the 
chila  is  not  eligible  for  assistance  under  the  plan. 

(ii)  Medically  needy. — With  respect  to  an  individ- 
ual who  would  cease  to  receive  medical  assistance  be- 
cause of  clause  (ii)  or  (Hi)  of  subparagraph  (A)  but  who 
may  be  eligible  for  assistance  under  the  State  plan  be- 
cause the  individual  is  within  a  category  of  person  for 
which  medical  assistance  under  the  State  plan  is  avail- 
able under  section  1902(aX10XC)  (relating  to  medically 
needy  individuals),  the  State  may  not  discontinue  such 
assistance  under  such  subparagraph  until  the  State 
has  determined  that  the  individual  is  not  eligible  for 
assistance  under  the  plan. 

(4)  Coverage.— 

(A)  In  general. — During  the  extension  period  under  this 
subsection — 

(i)  the  State  plan  shall  offer  to  each  family  medical 
assistance  which  (subject  to  subparagraphs  (B)  and  (O) 
is  the  same  amount,  duration,  and  scope  as  would  be 
made  available  to  the  family  if  it  were  still  receiving 
aid  under  the  plan  approved  under  part  A  of  title  TV; 
and 

(ii)  the  State  plan  may  offer  alternative  coverage  de- 
scribed in  subparagraph  (D). 

(B)  Elimination  of  most  non-acute  care  benefits.— At 
a  State  *s  option  and  notwithstanding  any  other  provision  of 
this  title,  a  State  mxiy  choose  not  to  provide  medical  assist- 
ance under  this  subsection  with  respect  to  any  (or  all)  of  the 
items  and  services  described  in  paragraphs  (4XA),  (6),  (7), 
(8),  (11),  (13),  (W,  (15),  (16),  (18),  (20),  and  (21)  of  section 
1905(a). 

(C)  State  medicaid  "wrap-around**  option.— At  a 
State's  option,  the  State  may  elect  to  apply  the  option  de- 
scribed m  subsection  (aX4)(B)  (relating  to  "wrap-around" 
coverage)  for  families  electing  medical  assistance  under  this 
subsection  in  the  same  manner  as  such  option  applies  to 
families  provided  extended  medical  assistance  under  sub- 
section (a). 
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(D)  Alternative  assistance.— At  a  State's  option,  in- 
stead of  the  medical  assistance  otherwise  made  available 
under  this  subsection  the  State  may  offer  families  a  choice 
of  health  care  coverage  under  one  or  more  of  the  following: 

(i)  Enrollment  in  family  option  of  employer 
PLAN. — Enrollment  of  the  caretaker  relative  and  de- 
pendent children  in  a  family  option  of  the  group 
health  plan  offered  to  the  caretaker  relative. 

(ii)  Enrollment  in  family  option  of  state  em- 
ployee PLAN. — Enrollment  of  the  caretaker  relative 
and  dependent  children  in  a  family  option  within  the 
options  of  the  group  health  plan  or  plans  offered  by  the 


(Hi)  Enrollment  in  state  uninsured  plan.— En- 
rollment of  the  caretaker  relative  and  dependent  chil- 
dren in  a  basic  State  health  plan  offered  by  the  State 
to  individuals  in  the  State  (or  areas  of  the  State)  other- 
wise unable  to  obtain  health  insurance  coverage. 

(iv)  Enrollment  in  hmo. — Enrollment  of  the  care- 
taker relative  and  dependent  children  in  a  health 
maintenance   organization   (as   defined    in  section 
1903(mXlXA))  less  than  50  percent  of  the  membership 
(enrolled  on  a  prepaid  basis)  of  which  consists  of  indi- 
viduals who  are  eligible  to  receive  benefits  under  this 
title  (other  than  because  of  the  option  offered  under 
this  clause).  The  option  of  enrollment  under  this  clause 
is  in  addition  to,  and  not  in  lieu  of,  any  enrollment 
option  that  the  State  might  offer  under  subparagraph 
(AXi)  with  respect  to  receiving  services  through  a 
health  maintenance  organization  in  accordance  with 
section  190S(m). 
If  a  State  elects  to  offer  an  option  to  enroll  a  family  under 
this  subparagraph,  the  State  shall  pay  any  premiums  and 
other  costs  for  such  enrollment  imposed  on  the  family.  A 
State 's  payment  of  premiums  for  the  enrollment  of  families 
under  this  subparagraph  (not  including  any  premiums  oth- 
erwise payable  by  an  employer  and  less  the  amount  of  pre- 
miums collected  from  such  families  under  paragraph  (5)) 
shall  be  considered,  for  purposes  of  section  l903(aXl)y  to  be 
payments  for  medical  assistance. 

(E)  Open  enrollment.— If  a  State  offers  an  alternative 
option  under  subparagraph  (D)  to  families,  the  State  must 
offer  such  families  the  option  of  enrolling  or  disenrolling  in 
such  an  option  during  a  one  month  period  each  year  with- 
out cause  and,  in  the  case  of  enrollment  under  clause  (Hi) 
or  (iv)  of  such  subparagraph,  the  option  of  disenrolling 
from  the  organization  or  plan  for  cause  at  any  time. 

(F)  Prohibition  on  cost-sharing  for  maternity  and 

PREVENTIVE  PEDIATRIC  CARE. — 

(i)  In  general. — If  a  State  offers  an  alternative 
option  under  subparagraph  (D)  for  families,  under  the 
option  the  State  must  assure  that  care  described  in 
Clause  (ii)  is  available  without  charge  to  the  families 
through — 


684 

(I)  payment  of  any  deductibles,  coinsurance,  or 
other  cost-sharing  respecting  such  care,  or 

(II)  providing  coverage  under  the  State  plan  for 
such  care  without  any  cost-sharing,  or  any  combi- 
nations of  such  mechanisms. 

(ii)  Care  described. — The  care  described  in  this 
clause  consists  of— 

(I)  services  related  to  pregnancy  (including  prena- 
tal, delivery,  and  post  partum  services),  and 

(II)  ambulatory  preventive  pediatric  care  (includ- 
ing ambulatory  early  and  periodic  screening,  diag- 
nosis, and  treatment  services  under  section 
1905(aX4XB))  for  each  child  who  meets  the  age  and 
date  of  birth  requirements  to  be  a  qualified  child 
under  section  1905(nX2). 

(5)  Premium.— 

(A)  Permitted. — Notwithstanding  any  other  provision  of 
this  title  (including  section  1916),  a  State  may  impose  a  pre- 
mium for  a  family  for  extended  coverage  under  this  subsec- 
tion, which  premium  may  vary  by  family  size. 

(B)  Level  may  very  by  option  offered. — The  level  of 
such  premium  may  vary,  for  the  same  family,  for  each 
option  offered  by  a  State  under  paragraph  (4XC). 

(C)  Limit  on  premium. — In  no  case  may  the  amount  of 
any  premium  under  this  paragraph  for  a  family  for  a 
month  in  one  of  the  premium  payment  periods  described  in 
subparagraph  (DXii)  exceed  10  percent  of  the  amount  by 
which — 

(i)  the  family's  average  gross  monthly  earnings  (less 
the  costs  of  day  care  for  dependent  children)  during  the 
premium  base  period  (as  defined  in  subparagraph 
(DXiii)),  exceeds 

(ii)  the  monthly  minimum  wage  earnings  (as  defined 
in  subparagraph  (DXi))  for  the  period. 

(D)  Definitions.— In  subparagraph  (C): 

(i)  The  term  '^monthly  minimum  wage  earnings*' 
means  the  average  amount  of  earnings  which  one 
person  would  earn  during  a  month  in  the  period  if  the 
person  were  employed  for  8  hours  on  each  weekday  in 
the  month  and  was  paid  the  minimum  wage  rate  pro- 
vided under  section  6(a)  of  the  Fair  Labor  Standards 
Act  of  1938. 

(ii)  A  "premium  payment  period"  described  in  this 
clause  is  a  3-month  period  beginning  with  the  1st,  4th, 
7th,  10th,  13th,  or  16th  month  of  the  18-month  exten- 
sion period  provided  under  this  subsection. 

(Hi)  The  term  '^premium  base  period**  means,  with  re- 
spect to  a  particular  premium  payment  period,  the 
period  of  3  consecutive  months  the  last  of  which  is  4 
months  before  the  beginning  of  that  premium  payment 
period. 

(c)  Applicability  in  States  and  Territories. — 

(1)  States  operating  under  demonstrating  projects.— In 
the  case  of  any  State  which  is  providing  medical  assistance  to 
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its  residents  under  a  waiver  granted  under  section  1115(a),  the 
Secretary  shall  require  the  State  to  meet  the  requirements  of 
this  section  in  the  same  manner  as  the  State  would  be  required 
to  meet  such  requirement  if  the  State  had  in  effect  a  plan  ap- 
proved under  this  title. 

(2)  Inapplicabiuty  in  commonwealths  and  territories, — 
The  provision  of  this  section  shall  only  apply  to  the  50  States 
and  the  District  of  Columbia. 

(d)  General  Disqualification  for  Fraud.— This  section  shall 
not  apply  to  an  individual  who  is  a  member  of  a  family  if  the  indi- 
vidual's eligibility  for  aid  was  terminated  because  of  fraud  or  the 
imposition  of  a  sanction. 

(e)  Caretaker  Relative  Defined.— In  this  section,  the  term 
"caretaker  relative"  has  the  meaning  of  such  term  as  used  in  part  A 
of  title  IV. 

REFERENCES  TO  LAWS  DIRECTLY  AFFECTING  MEDICAID  PROGRAM 

Sec.  [1922.]  1925.  (a)  Authority  or  Requirements  to  Cover 
Additional  Individuals.— For  provisions  of  law  which  make  addi- 
tional individuals  eligible  for  medical  assistance  under  this  title, 
see  the  following: 

[(I)  AFDC.— (A)  Section  402(aX32)  of  this  Act  (relating  to  in- 
dividuals who  are  deemed  recipients  of  aid  but  for  whom  a 
payment  is  not  made).  Section  402(aX37)  of  this  Act  (relating  to 
individuals  who  lose  AFDC  eligibility  due  to  increased  earn- 
ings). 

[(C)  Section  406(h)  of  this  Act  (relating  to  individuals  who 
lose  AFDC  eligibility  due  to  increased  collection  of  child  or 
spousal  support). 

[(D)  Section  414(g)  of  this  Act  (relating  to  certain  individuals 
participating  in  work  supplementation  programs). 

[(2)  SSL— (A)  Section  1619  of  this  Act  (relating  to  benefits 
for  individuals  who  perform  substantial  gainful  activity  despite 
servere  medical  impairment). 

[(B)  Section  1634(b)  of  this  Act  (relating  to  preservation  of 
benefit  status  for  disabled  widows  and  widowers  who  lost  SSI 
benefits  because  of  1983  changes  in  actuarial  reduction  formu- 
la). 

[(B)  Section  1634  of  this  Act  (relating  to  individuals  who  lose 
eligibility  for  SSI  benefits  due  to  entitlement  to  child's  insurance 
benefits  under  section  202(d)  of  this  Act.] 

(V  AFDC— (A)  Section  402(aXS2)  of  this  Act  (relating  to  indi- 
viduals who  are  deemed  recipients  of  aid  but  for  whom  a  pay- 
ment is  not  made). 

(B)  Section  402(aX37)  of  this  Act  (relating  to  individuals  who 
lose  AFDC  eligibility  due  to  increased  earnings). 

(C)  Section  406(h)  of  this  Act  (relating  to  indivduals  who  lose 
AFDC  eligibility  due  to  increased  collection  of  child  or  spousal 
support). 

(D)  Section  4H(g)  of  this  Act  (relating  to  certain  individuals 
participating  in  work  supplementation  programs) 

(2)  SSI.— (A)  Section  1611(e)  of  this  Act  (relating  to  treatment 
of  couples  sharing  an  accommodation  in  a  facility) 
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(B)  Section  1619  of  this  Act  (relating  to  benefits  for  individ- 
uals who  perform  substantial  gainful  activity  despite  severe 
medical  impairment). 

(C)  Section  1634(b)  of  this  Act  (relating  to  preservation  of  ben- 
efit status  for  disabled  widows  and  widowers  who  lost  SSI  ben- 
efits because  of  1983  changes  in  actuarial  reduction  formula). 

(D)  Section  1634(c)  of  this  Act  (relating  to  individuals  who 
lose  eligibility  for  SSI  benefits  due  to  entitlement  to  child*s  in- 
surance benefits  under  section  202(d)  of  this  Act). 

*«***«• 


Omnibus  Budget  Reconciuation  Act  of  1986 
**«**«« 


TITLE  IX— INCOME  SECURITY,  MEDICARE,  MED- 
ICAID, AND  MATERNAL  AND  CHILD  HEALTH 
PROGRAMS 

«*•*«** 

Subtitle  D — Provisions  Relating  to  Medicare 

*  *         •         «         •         *  * 

PART  2— PROVISIONS  RELATING  TO  PARTS  A  AND  B 

*  *  «  *  *  «  « 

SEC.  9313.  PROVISIONS  RELATING  TO  IMPROVEMENT  OF  QUALITY  OF 
CARE. 

(a)  *  ♦  • 

(c)  Prohibition  of  Certain  Physician  Incentive  Plans.— 
(!)*•• 

(2)  Effective  date. — The  amendments  made  by  paragraph 
(1)  shall  apply  to — 

(A)  payments  by  hospitals  occurring  more  than  6  months 
after  the  date  of  the  enactment  of  this  Act,  and 

(B)  pa3rments  by  eligible  organizations  or  entities  occur- 
ring on  or  after  April  1,  [1989.1  1990. 

sec.  9318.  HOSPITAL  PROTOCOLS  FOR  ORGAN  PROCUREMENT  AND 
STANDARDS  FOR  ORGAN  PROCUREMENT  AGENCIES. 

(a)  ♦  ♦  ♦ 

(b)  Effective  Dates.— (1)  Section  1138(a)  of  the  Social  Security 
Act  shall  apply  to  hospitals  participating  in  the  programs  under 
titles  XVIII  and  XIX  of  such  Act  as  of  October  1, 1987. 

(2)  Section  1138(b)  of  such  Act  shall  apply  to  costs  of  organs  pro- 
cured on  or  after  [November  21, 1987.1  April  I  1988. 
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PART  3— PROVISIONS  RELATING  TO  MEDICARE  PART  B 
*••«**• 

SEC.  9335.  PAYMENT  RATES  FOR  RENAL  SERVICES  AND  IMPROVEMENTS 
IN  ADMINISTRATION  OF  END  STAGE  RENAL  DISEASE  NET- 
WORKS AND  PROGRAM. 

(a)  ♦  •  ♦ 

******* 

(j)  Funding  of  ESRD  Network  Organizations.— 
(!)*•• 

(2)  Effective  date.— The  amendment  made  by  paragraph  (1) 
shall  apply  to  treatment  furnished  on  or  after  January  1,  1987 
except  that,  until  network  administrative  organizations  are  es- 
tablished under  section  1881(cXlXA)  of  the  Social  Security  Act 
(as  amended  by  subsection  (dXD  of  this  section),  the  distribution 
of  payments  described  in  the  last  sentence  of  section  1881(bX7) 
of  such  Act  shall  be  made  based  on  the  distribution  of  pay- 
ments under  section  1881  of  such  Act  to  network  administrative 
organizations  for  fiscal  year  1986. 

SEC.  9343.  PAYMENTS  FOR  AMBULATORY  SURGERY, 
(a)  ♦  ♦  ♦ 

*««••** 

(e)  Coinsurance  and  Deductible  To  Apply  Without  Regard  to 
Setting  of  Ambulatory  Surgery.— 

(1)  Clauses  (i)  and  (ii)  of  section  1832(aX2XF)  of  the  Social  Se- 
curity Act  (42  U.S.C.  1395k(aX2XF))  are  each  amended  by  in- 
serting ''standard  overhead'*  before  "amoimt". 

C(2XA)  Section  1833(b)  of  such  Act  (42  U.S.C.  13951(b))  is 
amended  by  striking  paragraph  (3)  and  redesignating  para- 
graphs (4)  and  (5)  as  paragraphs  (3)  and  (4).] 
(2XA)  Section  1833  (42  U.S.C.  13951)  is  amended— 

(i)  in  subsection  (aXlXF),  by  striking  "(iX3)"  and  inserting 
%X4)'\  and 

(ii)  in  subsection  (bX3),  by  striking  **or  under  subsection 
0X2)  or  0X4)" 

******* 

(h)  Effective  Dates.— 

(1)  The  amendments  made  by  subsection  (aXD  shall  apply  to 
cost  reporting  periods  beginning  on  or  after  October  1, 1987. 

(2)  llie  amendments  made  by  subsections  (bXD  [and  (d)3  (c), 
and  (e)  shall  apply  to  services  furnished  after  June  30,  1987. 

(3)  The  Secretary  of  Health  and  Human  Services  shall  first 
provide,  under  the  amendment  made  by  subsection  (bX2),  for 
the  review  and  update  of  procedure  lists  within  6  months  after 
the  date  of  the  enactment  of  this  Act. 

(4)  The  amendments  made  by  subsection  [(c)l  (d)  shall 
apply  to  contracts  entered  into  or  renewed  after  January  1, 
1987. 
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Subtitle  E — Medicaid  and  Maternal  and  Child  Health 
•  *•••*« 

PART  1— COVERAGE  OF  INDIVIDUALS 

SEC.  9401.  OPTIONAL  COVERAGE  OF  POOR  PREGNANT  WOMEN,  INFANTS, 
AND  CHILDREN. 

(a)  ♦  •  ♦ 

«*««*«• 

(f)  Effective  Dates.— 

(1)  Except  as  provided  in  paragraph  (2),  the  amendments 
made  by  this  section  shall  apply  to  medical  assistance  fur- 
nished in  calendar  quarters  beginning  on  or  after  April  1,  1987. 

(2)  i;(A)l  Subparagraph  (C)  of  section  19020X1)  of  the  Social 
Security  Act,  as  added  by  subsection  (b)  of  this  section,  shall 
apply  to  medical  assistance  furnished  in  calendar  quarters  be- 
ginning on  or  after  October  1,  1987. 

1(B)  Subparagraph  (D)  of  section  1902QX1)  of  the  Social  Secu- 
rity Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply 
to  medical  assistance  furnished  in  calendar  quarters  beginning 
on  or  after  October  1,  1988. 

[(C)  Subparagraph  (E)  of  section  19020X1)  of  the  Social  Secu- 
rity Act,  as  added  by  subsection  (h)  of  this  section,  shall  apply 
to  medical  assistance  furnished  in  calendar  quarters  beginning 
on  or  after  October  1,  1989. 

[(D)  Subparagraph  (F)  of  section  19020X1)  of  the  Social  Secu- 
rity Act,  as  added  by  subsection  (b)  of  this  section,  shall  apply 
to  medical  assistance  furnished  in  calendar  quarters  beginning 
on  or  after  October  1,  1990.] 

**•**«« 

PART  2— PROVISION  OF  SERVICES  UNDER  WAIVER 
AUTHORITY 

SEC.  9411.  PERMITTING  STATES  TO  OFFER  HOME  AND  COMMUNITY- 
BASED  SERVICES  TO  CERTAIN  LOW-INCOME  INDIVIDUALS. 

(a)  Waiver  Authority. — 

(1)  ♦  *  ♦ 

(2)  Section  1915(cX2XB)  of  such  Act  is  amended— 

(A)  in  clause  (i)  by  striking  "skilled  nursing  facility  or" 
and  inserting  in  lieu  thereof  "inpatient  hospital,  skilled 
nursing  facility,  or",  and 

(B)  in  the  matter  following  clause  (iii)  by  inserting  "inpa- 
tient hospital,"  after  "need  for  such". 

«*«**«* 

SEC.  9412.  WAIVER  AUTHORITY  FOR  CHRONICALLY  MENTALLY  ILL  AND 
FRAIL  ELDERLY. 

(a)  •  ♦  • 

(b)  Frail  Elderly  Demonstration  Project  Waivers.— 

(1)  The  Secretary  of  Health  and  Human  Services  shall  grant 
waivers  of  certain  requirements  of  titles  XVIII  and  XIX  of  the 
Social  Security  Act  to  not  more  than  10  public  or  nonprofit  pri- 
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vate  community-based  organizations  to  enable  such  organiza- 
tions to  provide  comprehensive  health  care  services  on  a  capi- 
tated basis  to  frail  elderly  patients  at  risk  of  institutionaliza- 
tion. 

(2XA)  Except  as  provided  in  subparagraph  (B),  the  terms  and 
conditions  of  a  waiver  granted  pursuant  to  this  subsection 
shall  be  substantially  the  same  as  the  terms  and  conditions  of 
the  On  Lok  waiver  (referred  to  in  section  603(c)  of  the  Social 
Security  Amendments  of  1983  and  extended  by  section  9220  of 
the  Consolidated  Omnibus  Budget  Reconciliation  Act  of  1985), 
including  permitting  the  organization  to  assume  progressively 
(over  the  initial  S-year  period  of  the  waiver)  the  full  financial 
risk. 

(B)  In  order  to  receive  a  waiver  under  this  subsection,  an  or- 
ganization must  [be  awarded  a  grant  from  the  Robert  Wood 
Johnson  Foundation]  participate  in  an  organized  initiative  to 
replicate  the  findings  of  the  On  Lok  long-term  care  demonstra- 
tion project  (described  in  section  603(cXV  of  the  Social  Security 
Amendments  of  1983), 

«**••*• 


CONSOUDATED  OmNIBUS  BuDGET  RECONCILIATION  ACT  OF  1985 
*«•**•* 


TITLE  IX— MEDICARE,  MEDICAID,  AND 
MATERIAL  AND  CHILD  HEALTH  PROGRAMS 

Subtitle  A — Medicare 
**«««•* 

PART  2— PROVISIONS  RELATING  TO  PARTS  A  AND  B  OF 

MEDICARE 

Subpart  A — Payment-Related  Provisions 

SEC.  9202.  PAYMENTS  TO  HOSPITALS  FOR  DIRECT  COSTS  OF  MEDICAL 
EDUCATION. 

(a)  •  ♦  • 

•  *«•*•* 

(g)  Establishing  Physician  Identifier  System.— The  Secretary 
of  Health  and  Human  Services  shall  establish  a  system,  for  imple- 
mentation not  later  than  [July  1,  1987,]  October  1,  1988,  which 
provides  for  a  unique  identifier  for  each  physician  who  furnishes 
services  for  which  pajmient  may  be  made  under  title  XVIII  of  the 
Social  Security  Act. 
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Subtitle  B — Medicaid  and  Maternal  and  Child  Health 

SEC.  9502.  MODIFICATIONS  OF  WAIVER  PROVISIONS  FOR  HOME  AND 
COMMUNITY-BASED  SERVICES. 

(a)  •  •  ♦ 

******* 

(j)  Effective  Dates.— 

(1)  Habilitation  SERVICES.— The  amendment  made  by  sub- 
section (a)  shall  be  effective  for  services  furnished  on  or  after 
the  date  of  the  enactment  of  this  Act  to  individuals  eligible  for 
services  under  a  waiver  granted  under  section  1915(c)  of  the 
Social  Security  Act,  without  regard  to  whether  such  individuals 
were  receiving  institutional  services  before  their  participation  in 
the  waiver. 

******* 

Purpose  and  Summary 

The  legislation  would  amend  the  National  Childhood  Vaccine 
Compensation  Act  to  create  lump-sum  payment  methods  for  com- 
pensation, to  limit  compensation  awards,  and  to  authorize  appro- 
priations for  pa)mient  of  compensation  for  injuries  associated  with 
vaccines  administered  before  the  effective  date  of  the  compensation 
program. 

Background  and  Need  for  the  Legislation 

The  National  Childhood  Vaccine  Injury  Act  of  1986  (P.L.  99-660) 
created  a  system  for  compensating  children  for  injuries  received 
from  routine  pediatric  immunizations.  The  Act  as  passed  did  not 
include  a  source  of  pa3anent  for  such  compensation  and  made  the 
compensation  program  and  accompanying  tort  reforms  contingent 
on  the  enactment  of  a  tax  to  provide  funding  for  the  compensation. 

During  the  past  year,  the  Energy  and  Commerce  Committee,  the 
Committee  on  Ways  and  Means,  and  the  Joint  Committee  on  Tax- 
ation have  examined  the  financing  of  such  a  program.  From  that 
examination,  the  following  legislation  was  developed  to  provide  an 
affordable  system  of  excise  taxes,  a  quick  and  generous  compensa- 
tion program,  and  a  series  of  tort  reforms. 

The  legislation  contains  three  basic  changes  in  the  Act.  First, 
cases  of  vaccine  injury  associated  with  vaccines  administered 
before  October  1,  1988  (so-called  "retrospective  cases"),  are  separat- 
ed from  those  associated  with  vaccines  administered  after  that  date 
(so-called  "prospective  cases").  Retrospective  cases  are  to  be  paid 
for  through  general  revenues  appropriated  under  the  authority  of 
provisions  added  to  the  Act  by  this  legislation.  Prospective  cases 
are  to  be  paid  for  through  an  excise  tax  and  trust  fund  created  by 
legislation  under  consideration  b^  the  Committee  on  Wavs  and 
Means;  this  system  for  prospective  cases  is  already  esteblished 
under  the  terms  of  the  Act. 

Second,  prospective  cases  are  limited  to  an  average  of  150  in  any 
12-month  period.  In  order  to  determine  if  this  limit  has  been  met, 


DISSENTING  VIEWS  ON  MEDICARE  AND  MEDICAID  BUDGET 
RECONCILIATION  AMENDMENTS  OF  1987 

We  are  compelled  to  register  our  strong  opposition  to  the  Medi- 
care and  Medicaid  Budget  Reconciliation  Amendments  of  1987,  re- 
ported by  the  Committee  on  Energy  and  Commerce  on  August  4, 
1987.  This  reconciliation  package  falls  short  of  achieving  the  sav- 
ings targets  which  the  Concurrent  Resolution  on  the  Budget  for  the 
FY  1988  (H.  Con.  Res.  93)  has  instructed  the  Committee  on  Energy 
and  Commerce  to  achieve.  The  minimal  savings  that  are  achieved 
through  changes  in  the  health  care  entitlement  progrsuns  are  sig- 
nificantly reduced  by  several  measures  which  actually  increase 
Federal  spending  in  both  the  Medicare  and  Medicaid  programs. 
While  there  may  be  merit  to  the  spending  proposals  contained  in 
this  legislation,  a  reconciliation  bill  is  an  inappropriate  context  in 
which  to  incorporate  them. 

Further,  under  the  guise  of  nursing  home  reform,  this  legislation 
establishes  an  unrealistic  nurse  staffing  timetable  which  must  be 
met  by  nursing  homes  in  order  to  receive  Medicaid  reimbursement. 
At  a  time  when  acute  care  institutions,  which  traditionally  are 
able  to  recruit  registered  nurses  more  readily  than  nursing  homes, 
are  experiencing  severe  nursing  shortages,  including  this  stringent 
timetable  is  nonsensical.  Although  it  is  commendable  for  the  Com- 
mittee to  establish  goals  for  stafiing  that  will  increase  the  quality 
of  patient  care,  we  cannot  ignore  the  reality  of  current  staffing  con- 
ditions. 

For  these  reasons  we  opposed  this  bill  when  it  was  reported  by 
the  Committee.  It  does  not  meet  the  reconciliation  instructions  of 
the  budget  resolution  passed  by  both  the  House  and  Senate.  What 
minimal  savings  that  are  achieved  in  the  bill  through  changes  to 
the  Medicare  program  are  reduced  by  spending  measures  that 
expand  Medicaid  and  Medicare  services.  It  is  time  for  the  Members 
of  this  Committee  to  take  the  budget  process  seriously.  Clearly,  the 
bill  our  colleagues  voted  to  report  to  the  House  is  not  a  legitimate 
budget-cutting  vehicle. 

Carlos  J.  Moorhead. 
Bill  Dannemeyer. 
Bob  Whittaker. 
Dan  Coats. 
Michael  G.  Oxley. 
Howard  C.  Nielson. 
Dan  Schaefer. 
Joe  Barton. 
Sonny  Callahan. 
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Title  IX — Committee  on  Ways  and  Means 

Committee  on  Ways  and  Means, 

House  of  Representatives, 
Washington,  DQ  October  19,  1987. 

Hon.  William  H.  Gray  III, 
Chairman,  (Committee  on  the  Budget, 
House  of  Representatives,  Washington,  DC. 

Dear  Mr.  Chairman:  Pursuant  to  the  reconciliation  instruction 
contained  in  H.  Con.  Res.  93,  as  modified  by  the  deficit  targets  em- 
bodied in  H.J.  Res.  324,  I  am  transmitting  the  reconciliation  recom- 
mendations of  the  Committee  on  Ways  and  Means,  approved  in  our 
markup  on  October  15,  1987.  As  you  requested,  enclosed  are  the 
statutory  and  report  language,  explanatory  material,  and  CBO  cost 
estimates  of  the  legislation. 

Total  deficit  reduction  achieved  by  the  committee  in  fiscal  year 
1988  is  $13.9  billion  and  $62.1  billion  over  the  3-year  period  from 
fiscal  years  1988  to  1990.  This  amount  of  deficit  reduction  fully  sat- 
isfies the  requirements  placed  on  the  committee  to  avoid  a  seques- 
tration. 

I  have  been  directed  by  the  committee  to  seek  a  modified  closed 
rule  for  Titles  IX  and  X  of  the  reconciliation  bill.  The  committee 
recommends  making  in  order  an  amendment  in  the  nature  of  a 
substitute  to  be  offered  by  the  minority,  solely  for  the  welfare 
reform  provisions  of  Title  IX. 

If  you  have  any  questions,  please  contact  committee  staff. 
Sincerely  yours, 

Dan  Rostenkowski, 

Chairman. 
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Report  to  Accompany  the  Recommendations  of  the  Committee 
ON  Ways  and  Means 

I.  Executive  Summary 

TITLE  IX— OUTLAY  AND  REVENUE  PROVISIONS  RELATED 
TO  SPENDING  PROGRAMS  WITHIN  THE  JURISDICTION  OF 
THE  COMMITTEE  ON  WAYS  AND  MEANS 

Subtitle  A— OASDI  Provisions 

Subtitle  A  includes  provisions  which  extend  the  social  security 
and  railroad  retirement  taxes  in  certain  circumstances,  which 
modify  certain  social  security  benefits,  and  which  alter  certain  ad- 
ministrative procedures  of  the  Social  Security  Administration.  In 
general,  the  social  security  tax  provisions  extend  coverage  to  previ- 
ously-excluded t3rpes  of  income  and  workers.  These  include  agricul- 
tural workers,  certain  earnings  of  armed  service  workers,  cash  tips 
(the  employer  tax  is  expanded  to  include  all  tips),  and  the  value  of 
group  term  life  insurance  in  excess  of  $50,000.  In  addition,  the  rail- 
road retirement  tier  II  tax  is  increased  by  2  percentage  points.  The 
miscellaneous  benefit  provisions  include  a  modification  of  the  alter- 
nate benefit  formula  for  persons  with  pensions  from  noncovered 
employment,  correction  of  an  anomaly  in  the  government  pension 
offset,  and  extension  for  one  more  year  of  the  provision  allowing 
continuation  of  disability  benefits  pending  appeal.  Administrative 
provisions  include  a  requirement  for  automatic  pa)rment  of  attor- 
ney's fees  and  for  the  pajmient  of  interim  benefits  in  cases  of  de- 
layed final  decisions  at  the  appeals  court  level. 

Subtitle  B— Family  Welfare  Reform  Act 

Subtitle  B  consists  of  the  Family  Welfare  Reform  Act  of  1987 
(H.R.  1720  as  reported  by  the  Committee  on  Ways  and  Means), 
which  makes  significant  improvements  in  the  nation's  basic  wel- 
fare program.  Aid  to  Families  with  Dependent  Children  (AFDC). 
The  Act  is  designed  to  promote  family  stability,  self-support 
through  work,  the  payment  of  child  support,  and  improvement  in 
need-based  cash  support  for  families.  Included  is  a  mandatory 
work,  education  and  training  program  for  AFDC  recipients  that  is 
targeted  to  those  who  may  be  long-term  dependent,  coupled  with 
support  services — principally  day  care  and  health  benefits — which 
are  essential  for  working  single  parents. 

Subtitle  C — Provisions  Relating  to  Public  Assistance  and 
Unemployment  Compensation 

Subtitle  C  includes  19  miscellaneous  AFDC  and  SSI  amendments 
designed  to  correct  inequities  in  the  current  programs,  streamline 
administration,  and  make  other  technical  improvements.  This  sub- 
title also  includes  a  permanent  extension  of  Federal  funding  for 
voluntarily-placed  foster  care  children  and  extends,  for  2  years,  the 
authority  to  transfer  foster  care  funds  to  child  welfare  services. 
Two  provisions  extend  child  support  enforcement  services  to  fami- 
lies not  now  eligible  to  receive  them.  Finally,  Subtitle  C  mcdtes 
technical  improvements  in  the  unemployment  compensation  pro- 
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gram,  authorizes  self-employment  demonstrations  and  extends,  for 
3  years,  the  0.2  percentage  point  FUTA  surtax. 

Subtitle  D — Medicare  Program 

Subtitle  D  contains  several  provisions  designed  to  improve  the 
equity  of  the  Medicare  hospital  pajnnent  system  and  correct  inequi- 
ties in  reimbursement  to  physicians. 

The  update  for  all  prospective  pa5anent  system  hospitals  would 
be  1  percent  for  calendar  year  1988.  In  addition,  hospitals  in  urban 
areas  with  a  population  of  greater  than  1  million  and  hospitals  in 
rural  areas  would  receive  an  update  of  an  additional  1  percent. 
Payments  to  all  hospitals  would  be  adjusted  for  variations  in  non- 
labor  costs  with  gains  and  losses  capped  at  1  percent. 

The  update  in  prevailing  charges  for  participating  physicians 
would  be  2  percent  in  calendar  year  1988.  The  update  for  non-par- 
ticipating physicians  would  be  1  percent. 

Pajnnents  to  physicians  for  selected  procedures — including  cata- 
ract surgery,  coronary  artery  b3T>ass  surgery,  total  hip  replace- 
ment, and  prostatectomy — would  be  reduced  by  an  average  of  9.2 
percent  by  a  reduction  in  the  prevailing  charge  limits  of  15  per- 
cent. Limits  on  actual  charges  would  prevent  increases  in  out-of- 
pocket  costs  for  beneficiaries. 

Incentives  would  be  provided  for  States  voluntarily  to  establish 
health  insurance  risk  pools. 

Subtitle  E — Customs  User  Fees;  Trade  and  Customs  Agency 
Authorizations 

Subtitle  E  provides  for  authorization  of  appropriations  for  fiscal 
years  1988  and  1989  for  the  U.S.  International  Trade  Commission, 
U.S.  Customs  Service,  and  the  Office  of  the  U.S.  Trade  Representa- 
tive. The  Customs  Service  user  fee  of  0.22  percent  was  extended 
through  September  30,  1989,  with  the  overall  program  extended 
until  September  30,  1990. 

Subtitle  F — Pension  Funding  Requirements 

Subtitle  F  improves  the  financial  solvency  of  the  Pension  Benefit 
Guaranty  Corporation  (PBGrC)  and  reforms  the  laws  applicable  to 
single-employer  defined  benefit  pension  plans.  The  annual  per-par- 
ticipant  premium  charged  to  single-employer  defined  benefit  plans 
by  the  PBGC  would  be  increased  from  $8.50  to  $14.00.  In  addition, 
a  variable  rate,  risk-related  premium  would  be  imposed  on  an  em- 
ployer who  maintains  an  underfunded  pension  plan.  The  amount  of 
the  additional  premium,  when  added  to  the  base  premium,  could 
not  exceed  $50  per  participant  for  any  year.  This  variable  rate  pre- 
mium would  not  apply  to  plans  covering  fewer  than  100  partici- 
pants. 

An  employer  sponsoring  an  underfunded  single-employer  defined 
benefit  pension  plan  generally  would  be  required  to  fimd  the  plan 
more  rapidly.  In  addition,  estimated  contributions  to  plans  would 
be  required  on  a  quarterly  basis;  the  liability  for  contributions 
would  be  extended  to  an  employers'  entire  controlled  group;  and 
the  availability  of  funding  waivers  would  be  restricted.  The  com- 
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tax  deduction  for  proceeds  of  a  sale  to  an  employee  stock  owner- 
ship plan,  and  certain  IRS  and  BATF  user  fees. 

The  revenue  provisions  in  Title  X  include  provisions  affecting 
higher  income  taxpayers.  For  example,  deductible  interest  on  home 
mortgage  debt  woula  be  limited  to  interest  payments  on  debt  of  $1 
million  and  additional  "home  equity  loan'*  debt  of  $100,000.  Also, 
the  estate  and  gift  tax  rates  of  1987  would  be  made  permanent 
rather  than  reduced  in  1988,  and  the  lower  graduated  rates  and 
imified  credit  would  be  phased  out  for  estates  of  over  $5  million. 
Title  X  also  includes  a  number  of  business  reforms,  including 
repeal  of  the  completed  contract  method  of  accounting  for  large 
businesses;  numerous  merger  and  acquisition  restrictions  which 
will  reduce  hostile  corporate  takeovers;  a  tougher  corporate  mini- 
mum tax;  and  more  timely  pajonent  of  estimated  taxes  by  large 
corporations.  Title  X  would  tax  income  from  a  "runaway  plant" 
currently.  A  runaway  plant  is  a  U.S.  corporation's  foreign  subsidi- 
ary which  manufactures  goods  for  use  or  consumption  in  the 
United  States. 

Title  X  contains  the  "Technical  Corrections  Act  of  1987,"  which 
would  make  minor  technical  corrections  to  the  Tax  Reform  Act  of 
1986  and  other  tax  legislation  for  the  99th  Congress.  Also  included 
are  ntmierous  provisions  that  correct  inequities  in  present  law.  For 
example,  freelance  authors  and  other  creators  would  be  allowed  to 
expense  certain  costs;  mutual  fund  shareholders  would  be  allowed 
to  fully  deduct  certain  administrative  costs  of  the  fund;  additional 
low-income  housing  would  be  made  eligible  for  the  low-income 
housing  tax  credit;  partnerships  and  cert8dn  other  entities  would 
not  be  required  to  change  to  the  calendar  year  taxable  year;  and 
certain  installment  sales  by  nondealers  would  not  be  subject  to  the 
proportionate  disallowance  rule.  Also,  Title  X  provides  a  rule  allo- 
cating and  apportioning  expenses  for  U.S.  R&D  activities  between 
United  States  and  foreign  source  income. 

n.  Summary 

TITLE  IX— OUTLAY  AND  REVENUE  PROVISIONS  RELATED 
TO  SPENDING  PROGRAMS  WTTfflN  THE  JURISDICTION  OF 
THE  COMMITTEE  ON  WAYS  AND  MEANS 

Subtitle  A— OASDI  Provisions 

(1)  Extend  FICA  Tax  to  Inactive  Duty  Earnings  of  Military 
Reservists  and  Certain  Other  Earnings.— 

(a)  Coverage  of  Inactive  Duty  Military  Training. — FICA  taxes 
would  be  extended  to  "inactive  duty  training"  (generally, 
weekend  training  drill  sessions). 

(b)  Coverage  of  All  Cash  Pay  of  Agricultural  Employees 
Wfiose  Employers  Spend  $2,500  or  More  a  Year  for  Agricultural 
Labor. — FICA  tax  treatment  of  agricultural  labor  would  be 
modified  such  that:  (1)  any  remuneration  for  agricultural  labor 
paid  by  an  employer  to  an  employee  would  constitute  wages  if 
the  employer  pays  more  than  $2,500  to  all  employees  for  such 
labor  during  the  taxable  year;  (2)  the  $150  annual  cash  pay  test 
would  continue  to  be  applied  if  the  $2,500  annual  pajrroU  test 
is  not  met;  and  (3)  the  20-day  test  would  be  eliminated. 
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(c)  Coverage  of  Services  Performed  by  One  Spouse  in  the 
Employ  of  Another. — FICA  taxes  would  be  extended  to  services 
performed  by  an  individual  in  the  employ  of  his  or  her  spouse's 
trade  or  business. 

(d)  Coverage  of  Services  Performed  by  an  Individual  in  the 
Employ  of  a  Parent. — FICA  taxes  would  be  extended  to  services 
performed  by  individuals  between  the  ages  of  18  and  21  who 
are  employed  in  their  parent's  trade  or  business. 

These  provisions  would  be  effective  January  1,  1988. 

(2)  Treatment  of  Group-Term  Life  Insurance  Wages  Under 
FICA. — Employer-provided  group-term  life  insurance  would  be  in- 
cluded in  wages  for  FICA  tax  purposes  if  such  insurance  is  includ- 
ible for  gross  income  tax  purposes.  This  provision  would  be  effec- 
tive January  1,  1988. 

(3)  Railroad  Retirement  Tier  II  Tax  Increase. — These  provi- 
sions would  increase  the  railroad  retirement  Tier  11  taxes  by  2.0 
percentage  points,  effective  Janaury  1,  1988.  The  2.0  percentage 
point  increase  would  be  divided  so  as  to  increase  employer  contri- 
butions by  1.35  percentage  points  and  employee  contributions  by 
0.65  percentage  points,  respectively.  Additionally,  a  seven-member 
Commission  on  Railroad  Retirement  Reform  would  be  established 
to  perform  a  comprehensive  study  of  alternative  methods  of  financ- 
ing the  railroad  retirement  system.  The  Commission  would  submit 
its  report  and  recommendations  to  Congress  by  October  1,  1989. 

(4)  Attorneys'  Fees. — This  provision  would  change  the  system 
for  pajdng  attorneys'  fees  for  social  security  claimsints  from  the 
current  fee  petition  process  to  an  automatic  pajmient  system.  At- 
torneys generally  would  be  paid  an  automatic  25  percent  of  the 
back  benefit  award  (up  to  a  cap  of  $4,000)  to  the  claimant;  the  pay- 
ment would  be  in  the  form  of  a  two-party  check  for  the  amount  of 
the  back  award,  to  be  sent  to  the  attorney  for  division  with  the 
claimant.  In  cases  where  no  back  pa3anent  is  available  because  ben- 
efits were  paid  during  the  appeals  process,  the  Social  Security  Ad- 
ministration would  he  required  to  pay  the  attorney  25  percent  of 
the  amount  paid  to  the  beneficiary  through  the  period  of  represen- 
tation; this  amount  would  be  repaid  by  the  beneficiary  through 
withholding  of  no  more  than  10  percent  of  the  benefit  payment 
each  month.  The  administrative  law  judge,  the  claimant,  or  the  at- 
torney in  each  case  could  protest  the  25  percent  amount  as  too  low 
or  too  high.  The  provision  would  be  effective  for  decisions  rendered 
on  or  after  January  1,  1988. 

(5)  Government  Pension  Offset  Correction. — An  anomaly  in 
the  government  pension  offset  would  be  corrected.  Under  the  gov- 
ernment pension  offset,  a  social  security  spouse's  or  surviving 
spouse's  beneHt  is  reduced  by  two-thirds  of  the  amount  of  any  gov- 
ernment pension  to  which  the  person  is  entitled  from  Federal, 
State  or  Local  employment.  An  unintended  interaction  between  the 
new  Federal  Employees'  Retirement  System  (FERS)  program  and 
the  Social  Security  Act  would  permit  an  individual  to  escape  the 
government  pension  offset  by  joining  FERS  for  just  one  day. 

This  provision  would  permit  a  Federal  employee  to  be  exempt 
from  the  government  pension  offset  if  he  or  she  has  five  vears  of 
Federal  employment  covered  by  social  security  after  June  30,  1987. 
A  transition  would  be  provided  for  those  who  are  near  retirement. 
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Persons  who  are  65  or  over  in  calendar  year  1987  would  be  exempt 
from  the  government  pension  offset  if  they  had  six  months  of  social 
security  covered  Federal  employment  under  FERS;  those  who  are 
64  this  year  would  be  exempt  with  one  year  of  social  security  cov- 
ered Federal  employment;  those  63  this  year  would  be  exempt  with 
two  years;  those  62  would  be  exempt  with  three  years;  those  61 
would  be  exempt  with  four  years;  and  those  60  or  younger  would  be 
exempt  with  five  years.  The  provision  would  apply  to  Federal  em- 
ployees who  join  FERS  on  or  after  June  30,  1987. 

(6)  Treat  Ck)RPORATE  Directors  as  Employees  for  FICA  Tax 
Purposes. — Directors  of  corporations  would  be  treated  as  employ- 
ees for  purposes  of  the  FICA  tax,  effective  January  1,  1988. 

(7)  Modify  the  Earnings  Test  for  the  Year  in  Which  a 
Worker  Dies. — The  provision  would  permit  beneficiaries  (a)  to 
earn  the  full  annual  exempt  amount  under  the  social  security 
earnings  limit  in  the  year  in  which  they  die;  and  (b)  to  be  subject  to 
the  higher  earnings  limit  for  the  year  in  which  they  turn  65  even  if 
they  die  before  reaching  age  65.  The  provision  would  be  effective 
upon  enactment. 

(8)  Denial  of  Benefits  of  Individuai^  Deported  or  Ordered 
Deported  on  the  Basis  of  Association  with  the  Nazi  Gtovern- 
MENT  OF  Germany  During  World  War  II.— The  provision  would 
prohibit  pajrment  of  benefits  to  any  individual  against  whom  a 
final  order  of  deportation  has  been  ordered  on  the  basis  of  being  a 
Nazi  war  criminal.  The  provision  would  be  effective  upon  enact- 
ment. 

(9)  Clarify  Terms  of  Appointment  and  Succession  for  Pubuc 
Members  of  the  Boards  of  Trustees. — The  provision  would  clarify 
current  law  to  assure  that  a  public  member  of  the  Social  Security 
Board  of  Trustees  who  is  appointed  to  fill  a  vacancy  occurring 
before  the  end  of  a  term  would  be  appointed  only  for  the  remain- 
der of  such  term.  The  provision  would  also  permit  a  public  member 
to  serve  after  the  expiration  of  his  or  her  term  until  a  successor 
has  taken  office.  The  provision  would  be  effective  upon  enactment. 

(10)  Modification  of  Voluntary  Coverage  Between  the  State 
OF  Iowa  and  the  Secretary  of  Health  and  Human  Services.— 
The  State  of  Iowa  would  be  permitted  to  modify  retroactively  its 
voluntary  agreement  with  the  Secretary  of  Health  and  Human 
Services  to  validate  coverage  for  certain  police  officers  and  fire- 
fighters. The  provision  would  be  effective  upon  enactment. 

(11)  Modification  of  the  Alternate  Benefit  Formula  for  Per- 
sons With  Pensions  From  Noncovered  Employment. — The  provi- 
sion reduces  from  30  to  25  the  number  of  years  of  covered  employ- 
ment required  for  exemption  from  the  sdtemate  Social  Security 
benefit  formula  which  applies  to  persons  with  pensions  from  non- 
covered  employment.  The  provision  would  be  effective  upon  enact- 
ment for  benefits  paid  after  1987. 

(12)  Continuation  of  Disability  Benefits  During  Appeal. — The 
provision  would  extend  for  one  year  the  continued  payment  of  dis- 
ability benefits  during  the  administrative  appeal  process.  The  pro- 
vision would  expire  E)ecember  31,  1988,  with  continued  benefits  last 
payable  in  July,  1989. 

(13)  Lengthen  the  Extended  Period  of  Eugibility  for  Disabil- 
ity Benefits. — The  provision  would  lengthen  the  extended  period 
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of  eligibility,  during  which  a  disability  beneficiary  who  returns  to 
work  may  become  automatically  reentitled  to  benefits  to  60 
months.  TTie  provision  would  be  effective  January  1,  1988. 

(14)  Interim  Benefits  in  Cases  of  Delayed  Final  Decision. — 
This  provision  would  require  that,  in  any  case  in  which  an  Admin- 
istrative Law  Judge  has  determined  that  an  individual  is  eligible 
for  disability  benefits  and  the  Secretary  of  Health  and  Human 
Services  has  not  acted  within  90  days  to  issue  a  final  decision,  in- 
terim benefits  would  be  provided  to  the  individual,  pending  the  is- 
suance of  a  final  decision.  The  interim  benefits  would  not  be  con- 
sidered overpajmients  if  eligibility  is  finally  denied,  unless  the  ben- 
efits were  fraudulently  obtained.  Claimants  whose  own  action  re- 
sulted in  delays  without  good  cause  would  not  be  permitted  to  toll 
more  than  20  such  days  toward  the  90-day  limit.  The  provision 
would  apply  to  AU  decisions  occurring  180  days  after  the  date  of 
enactment. 

(15)  Expand  Employer  Share  of  FICA  to  Include  All  Cash 
Tips. — Under  this  provision,  all  cash  tips  would  be  included  within 
the  definition  of  wages  for  purposes  of  the  employer's  share  of 
FICA  taxes.  Thus,  employers  would  be  required  to  pay  FICA  taxes 
on  the  total  amount  of  cash  tips  up  to  the  Social  Security  wage 
base.  The  provision  would  be  effective  for  remuneration  received  on 
or  after  January  1,  1987. 

Subtitle  B— Family  Welfare  Reform 

Introduction 

The  Family  Welfare  Reform  Act  of  1987  (H.R.  1720,  as  reported 
by  the  Committee  on  Ways  and  Means)  would  replace  the  Aid  to 
Families  with  Dependent  Children  (AFDC)  program  with  a  new 
Family  Support  Program  which  encourages  the  family  to  be  its 
own  source  of  support  through  work,  payment  of  child  support,  and 
when  necessary,  need-based  family  support  supplements. 

Provisions 

(1)  Short  Title  and  Table  of  Contents. — The  provision  estab- 
lishes a  short  title  and  provides  a  table  of  contents. 

(2)  AFDC  Replaced  by  Family  Support  Program.— Replaces 
AFDC  with  a  new  Family  Support  Program. 

Part  1— National  Education,  Training  and  Work  (NETWork) 

Program 

(1)  Estabushment  of  network  Program.— 

(a)  State  Plan  Requirement. — As  a  condition  for  receiving 
Title  rV-A  funds,  States  would  be  required  to  establish  a  Na- 
tional Education,  Training,  and  Work  (NETWork)  program. 

(b)  Establishment  and  State  Operation. — State  IV-A  agencies 
would  be  required  to  submit  a  plan,  subject  to  the  approval  of 
the  Secretary,  which  would  make  the  program  available  in 
each  political  subdivision  of  the  State  where  it  is  feasible.  In- 
volvement of  the  private  sector  and  local  governments  would 
be  required  in  planning  and  program  design  to  assure  that  par- 
ticipants are  trained  for  jobs  that  will  actually  be  available  in 
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the  community.  Federal  funds  available  under  NETWork 
would  augment  existing  services  and  could  not  replace  State  or 
local  funds. 

(c)  Participation  Requirements  and  Exemptions. — All  adult 
recipients  who  are  not  working  full-time  would  be  informed  of 
the  education,  training,  and  work  activities  offered  under  the 
program.  Non-exempt  recipients  would  be  required  to  partici- 
pate as  resources  permit.  Certain  individuals  would  be  exempt 
from  participation.  These  include:  a  person  who  is  ill,  incapaci- 
tated or  age  60  or  more;  a  person  needed  in  the  home  because 
of  the  illness  or  incapacity  of  another  family  member;  a  child 
under  the  age  of  16;  a  person  working  at  least  20  hours  per 
week;  a  pregnant  woman;  and  a  person  who  resides  in  an  area 
of  the  State  where  the  NETWork  program  is  not  offered.  In  ad- 
dition, the  parent  or  other  relative  of  a  child  under  the  age  of 
three  (3)  would  be  exempt.  Participation  by  parents  of  children 
between  the  ages  of  3  and  6  would  be  part-time.  Parents  of 
children  under  the  age  of  three  (3)  but  over  the  age  of  one  (1) 
could  be  required  to  participate  with  the  approval  of  the  Secre- 
tary of  Health  and  Human  Services  if  the  State  demonstrates 
that  appropriate  infant  care  can  be  guaranteed  within  the 
dollar  limitations  of  the  act  and  participation  is  part-time. 

(d)  Coordination  with  Existing  Recipient  Activities. — If  an 
adult  caretaker  or  dependent  child  is  already  attending  school 
or  training  designed  to  lead  to  employment,  such  attendance 
would  be  regarded  as  satisfactory  participation  in  the  NET- 
Work program.  The  costs  of  such  school  or  training  would  not 
be  paid  by  the  NETWork  program,  however,  support  services 
would  be  provided  as  long  as  the  activities  are  enumerated  in 
the  family  support  plan. 

(e)  Service  Priorities. — Although  States  would  be  permitted  to 
require  participation  by  any  non-exempt  recipient,  States 
would  be  required  to  first  extend  the  opportunity  to  participate 
to  certain  target  populations  including:  (a)  families  with  teen- 
age parents,  and  families  with  parents  who  were  under  age  18 
when  their  first  child  was  born;  (b)  families  who  have  been  re- 
ceiving benefits  continuously  for  two  or  more  years;  and  (c) 
families  with  children  under  six  (6)  years  of  age.  State  pro- 
grams would  be  required  to  serve  volunteers  in  the  target  pop- 
ulations first,  followed  by  mandatory  participants  in  the  target 
populations.  Mandatory  participants  with  older  children  would 
be  the  third  priority  for  service  followed  by  all  other  volun- 
teers and  all  other  mandatory  participants.  These  priorities 
would  not  apply  to  States  that  certify  that  they  will  serve  all 
mandatory  participants  and  volunteers  within  three  years 
after  the  effective  date  of  NETWork  in  the  State. 

(f)  Orientation. — States  would  be  required  to  provide  eligible 
applicants  and  recipients  of  Title  IV-A  benefits  with  orienta- 
tion to  NETWork,  including  a  description  of  day  care  services 
that  will  be  available  during  NETWork  participation  as  well  as 
information  about  the  transitioned  day  care  and  Medicaid  serv- 
ices that  will  be  offered. 

(g)  Assessment  and  Family  Support  Plan. — An  assessment 
would  be  made  of  the  educational  needs,  skills,  and  employabil- 
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ity  of  any  person  who  will  actually  participate  in  the  NET- 
Work  program.  On  the  basis  of  the  assessment,  a  family  sup- 
port plan  would  be  developed  by  the  State  agency  and  the  re- 
cipient. The  family  support  plan  would  detail  the  length  of  par- 
ticipation and  the  activities  to  be  undertaken  by  family  mem- 
bers and  the  State  agency  and  would  become  the  basis  for  an 
agency-client  agreement  to  be  signed  by  the  State  and  the  re- 
cipient. Each  participating  family  would  be  assigned  an  agency 
staff  person  to  provide  case  management  services. 

(h)  Agency-Client  Agreement  and  Case  Management. — The 
State  agency  and  the  client  would  be  required  to  negotiate  an 
agreement  detailing  all  of  the  responsibilities  of  both  parties 
under  the  NETWork  program.  Notice  of  the  opportunity  for  a 
fair  hearing  would  be  required  to  be  given  to  the  participant 
by  the  State  agency  in  the  event  of  a  dispute  involving  the 
signing  of  the  agreement  or  the  nature  or  extent  of  participa- 
tion. States  would  be  required  to  provide  case  management 
services  to  each  NETWork  participant,  including  monitoring 
and  reviewing  client  progress  and  renegotiating  if  necessary. 
Agreements  between  States  and  clients  would  not  create  a 
cause  of  action  against  the  Federal  (Government  if  the  terms 
are  not  observed  by  any  party. 

(i)  Range  of  Services  and  Activities. — Each  State  would  be  re- 
quired to  offer  participants  without  a  high  school  diploma  the 
opportunity  to  participate  in  an  education  program.  In  addi- 
tion, each  State  would  be  required  to  offer:  remedial  education, 
English  as  a  Second  Language  instruction,  and  specialized  ad- 
vanced education  as  appropriate;  group  and  individual  job 
search;  skills  training;  job  readiness  activities;  as  well  as  coun- 
seling and  information  and  referral  for  those  experiencing  per- 
sonal and  family  problems  which  prevent  work.  States  would 
be  further  required  to  offer  two  of  three  remaining  activities: 
short  and  long  term  on-the-job  training;  work  supplementation 
(grant  diversion);  a  community  work  experience  program  and 
other  education  and  training  activities.  States  would  be  re- 
quired to  provide  additional  services  to  the  children  not  other- 
wise in  participating  families  designed  to  help  them  stay  in 
school  and  complete  a  high  school  education  as  well  as  to 
obtain  a  marketable  job  skill.  In  addition.  States  would  be  re- 
quired to  coordinate  NETWork  with  early  childhood  education 
programs  in  the  State. 

(j)  Working  Conditions,  Wage  Rates  and  Displacement. — 
Wage  rates  for  jobs  to  which  participants  are  assigned  would 
be  not  less  than  the  current  pay  scale  for  that  job.  In  the  ab- 
sence of  a  current  pay  scale  for  the  job  of  that  particular  em- 
ployer, wages  would  be  at  least  equal  to  the  minimum  wage 
under  applicable  Federal  or  State  law.  Further,  participants 
could  not  be  assigned  to  employers  who  have  terminated  em- 
ployment or  laid  off  employees  with  the  intention  of  filling  the 
vacancies  with  NETWork  participants.  NETWork  participants 
could  not  be  assigned  to  jobs  that  infringe  on  promotional  op- 
portunities of  current  employees  and  CWEP  participants  could 
not  fill  established  unfilled  vacancies. 
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(k)  Coordination. — Program  activities  under  NETWork  would 
be  coordinated  by  the  States  with  programs  operated  under  the 
Job  Training  Partnership  Act  and  any  other  relevant  employ- 
ment, education  or  training  program  available  in  the  State.  In 
addition,  the  State's  NETWork  plan  would  be  submitted  to  the 
State  Job  Training  Coordinating  Council  for  review  and  com- 
ment 90  days  before  submission  to  the  Department  of  Health 
and  Human  Services. 

(1)  State  Service  Contracts. — The  NETWork  program  would 
be  operated  by  the  State  welfare  agency  and  would  be  author- 
ized under  Title  IV-A  of  the  Social  Security  Act.  In  canying 
out  the  purposes  of  the  program,  States  could  contract  with 
public  or  private  agencies  and  organizations  to  provide  any  of 
the  required  services.  Federal  reimbursement  of  NETWork 
program  costs  would  equal  65  percent;  the  State  share  would 
equal  35  percent.  The  Federal  match  could  be  altered  in  future 
years  based  on  performance.  In  addition,  the  Federal  Grovern- 
ment  would  pay  50  percent  of  the  costs  of  basic  AFDC  and 
NETWork  administration. 

(m)  Work  Supplementation  Program. — States  would  be  able 
to  establish  work  supplementation  programs  in  which  the 
AFDC  benefit  is  used  to  subsidize  a  job.  Along  with  certain 
technical  and  conforming  amendments,  States  would  be  re- 
quired to  extend  Medicaid  for  work  supplementation  partici- 
pants. 

(n)  Community  Work  Experience  Program  (CWEP).— The  Cur- 
rent authority  for  "workmre"  programs  would  be  modified  to 
limit  the  length  of  participation  to  six  (6)  months,  require  that 
CWEP  be  combined  with  training,  prohibit  reassignment  to 
CWEP  and  prohibit  recipients  from  being  required  to  work  off 
any  child  support  collected  by  the  State  on  their  behalf.  In  ad- 
dition. States  would  be  permitted  to  operate  a  three-month 
work  experience  program  in  which  the  hours  of  participation 
in  training  and  work  could  not  exceed  30  hours  per  month. 

(o)  Job  Search. — Each  State  program  would  include  job  devel- 
opment and  job  placement  services  necessary  to  assist  partici- 
pants in  securing  and  retaining  employment. 

(p)  Sanctions. — Mandatory  participants  who  fail  to  cooperate 
during  the  course  of  the  program  would  be  sanctioned.  In  the 
case  of  a  single  parent  family,  the  non-cooperating  individual 
would  be  removed  from  the  grant.  In  the  case  of  a  two-parent 
family,  one  or  both  parents  could  be  removed  from  the  grant 
for  feolure  to  cooperate.  Regardless  of  family  composition,  ben- 
efits to  the  children  would  continue. 

(q)  Regulations.— The  bill  would  require  the  Secretary  to 
publish  proposed  regulations  implementing  the  program  within 
6  months  after  the  date  of  enactment  and  final  regulations 
within  9  months  after  the  date  of  enactment. 

(r)  Performance  Standards. — The  bill  would  require  the  Sec- 
retary to  issue  performance  standards  within  one  year  after 
the  date  of  enactment. 

(s)  Evaluation,  Research,  and  Technical  Assistance. — The 
Secretary  would  be  required  to  evaluate  activities  under  NET- 
Work. Research  would  be  required  to  examine:  the  effective- 
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ness  of  giving  priority  to  volunteers;  appropriate  strategies  for 
assisting  two-parent  families;  the  wage  rates  of  individuals 
placed  in  jobs;  the  approaches  that  are  most  effective  in  meet- 
ing the  needs  of  specific  groups  and  tjrpes  of  participants;  and 
the  effect  of  targeting  on  families  that  include  children  below 
the  age  of  six.  Also,  the  Secretary  would  be  required  to  provide 
technical  assistance  to  States,  localities,  schools,  and  employers 
who  participate  in  the  program  and  who  need  such  assistance. 

(t)  Reporting  Requirements. — The  Secretary  would  be  re- 
quired to  establish  uniform  reporting  requirements.  At  a  mini- 
mum, this  must  include:  average  monthly  number  of  families 
assisted,  t)rpes  of  families,  amounts  spent  per  family,  and 
length  of  participation.  This  information  would  be  required  to 
be  reported  for  each  of  the  services  provided  under  NETWork. 

(2)  Related  Substantive  Amendments. — 

(a)  Federal  Financial  Participation. — The  bill  would  provide 
a  65  percent  Federal  match  for  NETWork  education  and  train- 
ing costs  as  part  of  the  Title  IV-A  entitlement.  The  basic  Fed- 
eral AFDC  administrative  match  would  remain  at  50  percent. 
NETWork  administrative  costs  would  also  be  reimbursed  with 
50  percent  Federal  funds. 

(b)  100  Hour  Rule  Demonstration  Projects. — Five  State/local 
demonstration  projects  would  test  the  elimination  of  the  "100 
hour  rule."  Under  current  law,  two-parent  families  become  in- 
eligible for  AFDC  when  the  principal  earner  works  more  than 
100  hours  per  month. 

(c)  Early  Childhood  Development  Demonstrations. — Demon- 
stration projects  targeted  at  IV-A  children  would  test  financial 
incentives,  and  interdisciplinary  approaches,  to  reducing  school 
dropouts,  encouraging  skill  development,  and  avoiding  welfare 
dependence. 

(d)  General  Demonstration  Authority. — Greneral  work,  educa- 
tion, and  training  demonstration  authority  under  section  1115 
of  the  Social  Security  Act  would  be  authorized. 

(3)  Effective  Date. — The  NETWork  program  would  take  effect 
on  October  1,  1989.  States  could  elect  to  participate  in  NETWork  at 
any  time  after  proposed  regulations  have  been  issued. 

Part  2 — Day  Care,  Transportation  and  Other  Work-Related 

Expenses 

(1)  Payment  of  Day  Care,  Transportation  and  Other  Work- 
Related  Expenses. — 

(a)  Day  Care  Expenses  ofAFDC/FSP  iJectpierats.— Reimburse- 
ment of  day  care  expenses  would  be  authorized  under  Title  IV- 
A  of  the  Social  Security  Act  and  would  be  available  to  recipi- 
ents in  school,  training  or  work.  States  would  be  given  flexibil- 
ity to  determine  the  delivery  mechanism  and  could  provide  day 
care  services  by  contract,  certificate  or  disregard  of  actual  ex- 
penses. States  electing  the  disregard  approach  would  be  re- 
quired to  deduct  day  care  last  after  other  disregards  have  been 
applied.  Whenever  possible,  day  care  services  would  be  avail- 
able prospectively  to  recipients  who  are  about  to  begin  work, 
training  or  school. 
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Federal  reimbursement  of  the  day  care  costs  for  AFDC/FSP 
recipients  and  for  trcmsition  day  care  subsidies  would  be  limit- 
ed to  actual  costs  up  to  $175  per  month  per  child  age  two  (2) 
and  older  and  $200  per  month  per  child  under  the  age  of  two 
(2).  The  Federal  share  would  be  determined  using  the  AFDC/ 
FSP  benefit  matching  formula.  States  could  supplement  these 
amounts  with  State  dollars. 

Fimds  expended  for  child  care  services  to  individuals  caring 
for  more  than  two  children  at  one  time  would  be  required  to 
meet  standards  set  by  the  State  which,  at  a  minimum,  ensure 
basic  protections  for  health  and  safety.  In  addition,  day  care 
provided  must  meet  applicable  standards  of  State  and  local 
law. 

(b)  NETWork  Participant  Expenses. — States  would  be  re- 
quired to  pay  up  to  $100  per  month  for  transportation  and 
other  work-related  expenses  of  NETWork  participants.  If  the 
participant  must  travel  100  miles  or  more  to  the  NETWork  as- 
signment, reimbursement  could  be  as  much  as  $200  per  month. 

(c)  Limitations  on  Treatment  of  Day  Care  Expenses. — The 
value  of  any  day  care  provided  or  reimbursed  would  not  be 
treated  as  income  for  any  Federal  needs-based  program  and 
could  not  be  claimed  as  an  emplo3rment-related  expense  for 
purposes  of  the  dependent  care  credit. 

(d)  Day  Care  Transition. — Under  Title  IV-A  of  the  Social  Se- 
curity Act,  a  new  day  care  transition  subsidy  would  be  created. 
This  subsidy  would  be  available  to  working  families  for  six 
months  after  leaving  AFDC/FSP.  The  subsidy  would  be  based 
on  need,  according  to  a  sliding  scale  that  considers  the  family's 
ability  to  pay. 

(2)  Development  of  Child  Care  Resources. — 

(a)  Evaluation  of  Child  Care  Resources. — States  would  be  re- 
quired to  assess  regularly  the  availability  and  reliability  of 
child  care  services  and  to  develop  new  child  care  resources  as 
needed.  States  also  would  be  required  to  coordinate  with  other 
child  care  resources  in  the  State. 

flb)  Demonstration  Projects  to  Test  Use  of  the  Food  Stamp  Li- 
censed Vehicle  Rules. — A  five-State,  five-year  test  of  appljdng 
the  Food  Stamp  program  licensed  vehicle  value  limits  would  be 
authorized.  At  least  one  rural  and  one  urban  State  must  be  se- 
lected. 

(3)  Effective  Date. — The  day  care  policy  would  take  effect  on 
October  1,  1987. 

Part  3 — Real  Work  Incentives 

(1)  Earned  Income  Disregards.— 

(a)  Earned  Income  Tax  Credit. — The  bill  would  require  States 
to  disregard  any  advance  pa3mients  or  refund  of  the  EITC 
when  calculating  AFDC  eligibility  or  benefits. 

Ot))  Changes  in  Earned  Income  Disregards. — To  further  en- 
courage work,  the  current  earned  income  disregards  would  be 
replaced.  For  recipients,  the  first  $100  of  earnings  plus  25  per- 
cent of  remaining  earnings  would  be  disregarded.  The  disre- 
gards would  not  be  time-limited  and  the  $100  deduction  would 
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be  adjusted  for  inflation  annually.  The  current  State  option  to 
disregard  Job  Training  Partnership  Act  income  would  be  re- 
tained and  would  apply  to  minor  parents  as  well  as  dependent 
children. 

(c)  Optional  State  Disregard  Increases. — The  bill  would 
permit  the  State  to  increase  the  disregards  so  long  as  the  fami- 
ly's gross  income  is  under  185  percent  of  the  State  standard  of 
need. 

(d)  Adjustment  of  Standard  Deduction. — The  bill  would  re- 
quire that  the  $100  standard  deduction  be  adjusted  annually 
for  changes  in  the  cost  of  living. 

(2)  Effective  Date. — The  provisions  of  this  title  would  take 
effect  on  October  1,  1988. 

Part  4— Transitional  Health  Care 

(1)  Medicaid  Eugibiltty.-- Medicaid  eligibility  would  be  extended 
for  six  months  to  working  families  who  leave  AFDC/FSP.  When 
families  leave  AFDC/FSP  with  private  health  insurance,  Medicaid 
is  the  last  payer. 

(2)  Effective  Date. — The  effective  date  for  the  Medicaid  transi- 
tion policy  is  October  1,  1988. 

Part  5 — Child  Support  Enforcement  Amendments 

(1)  State  Guideunes  for  Child  Support  Award  Amounts.— 
States  would  be  required  to  use  uniform  guidelines  as  a  rebuttable 
presumption  in  setting  child  support  awards.  The  guidelines  would 
have  to  be  reviewed  every  three  years  and  modified  to  reflect 
changes  in  the  cost  of  living.  States  also  would  be  required  to  pro- 
vide for  the  periodic  review  of  child  support  award  amounts  to 
assure  that  the  order  remains  in  full  compliance  with  the  guide- 
lines. Updating  would  have  to  occur  at  least  every  two  years. 
Notice  would  be  given  to  both  parents. 

(2)  EsTABUSHMENT  OF  PATERNITY.— In  fiscal  year  1989,  States 
would  be  required  to  establish  50  percent  more  paternities  under 
Title  IV-D  of  the  Social  Security  Act  than  were  established  in 
fiscal  year  1986.  In  each  subsequent  year,  paternity  establishments 
are  to  increase  by  15  percent.  States  would  be  required  to  use  blood 
tests  and  a  95  percent  probability  index  from  blood  tests  as  a  rebut- 
table presumption  of  paternity  and  would  be  encouraged  to  estab- 
lish a  simple  voluntary  civil  procedure  for  admitting  paternity  and 
a  civil  procedure  for  establishing  paternity  in  contested  cases. 
States  would  be  permitted,  for  purposes  of  computing  the  cost  effec- 
tiveness ratios,  to  impute  $100  per  month  for  12  months  in  all  cases 
in  which  they  have  established  paternity.  The  bill  also  clarifies  the 
authority  to  establish  paternity  until  a  child  reaches  18  years  of 
age,  which  was  included  in  the  Child  Support  Enforcement  Amend- 
ments of  1984. 

(3)  Visitation  Demonstrations. — Demonstration  projects  would 
be  authorized  to  determine  the  magnitude  of  the  visitation  and  cus- 
tody problem  and  to  test  solutions.  Demonstration  projects  could 
not  allow  the  child  support  pajnnent  to  be  withheld  pending  visita- 
tion. 
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(4)  Child  Support  Disregard  Clarification.— Clarifies  that 
States  are  required  to  pay  to  the  family  $50  of  child  support  pay- 
ments whenever  the  absent  parent  makes  a  timely  payment.  This 
policy  applies  to  all  families  appl3dng  for  or  receiving  AFDC/FSP. 

(5)  Time  Frames  for  State  CSE  Responses.— Tiie  Department  of 
Health  and  Human  Services  would  be  required  to  establish  limits 
governing  how  much  time  may  elapse  between  application  and  the 
onset  of  action  with  respect  to  requests  to  establish  paternity, 
locate  a  missing  parent,  establish  an  order,  or  enforce  an  order. 
Also,  the  Department  would  be  required  to  collect  data  on  the 
number  of  requests  for  the  various  child  support  enforcement  serv- 
ices. 

(6)  Mandatory  Automatic  Tracking  and  Monitoring.— By  Oc- 
tober 1,  1992,  States  would  be  required  to  have  an  operational  auto- 
matic data  processing  system.  The  90  percent  Federal  match  for 
these  purposes  would  be  eliminated  on  that  date. 

(7)  Treatment  of  Interstate  Funds.— The  costs  of  interstate  en- 
forcement demonstrations  would  not  be  included  in  computing 
State  incentive  payments. 

(8)  Child  Support  Administrative  Match  and  Presumptive 
Wage  Withholding. — Six  months  after  the  date  of  enactment,  the 
Federal  child  support  matching  rate  would  be  reduced  to  66  per- 
cent for  States  that  are  not  in  compliance  with  the  Child  Support 
Enforcement  Amendments  of  1984.  This  penalty  is  in  addition  to 
penalties  in  current  law.  For  States  that  have  enacted  and  use  an 
automatic  wage  withholding  system  and  are  in  compliance  with  the 
1984  amendments,  the  Federal  matching  rate  would  be  permanent- 
ly set  at  70  percent. 

(9)  Commission  on  Interstate  Enforcement. — An  interstate 
commission  would  be  established  to  examine  the  problems  of  inter- 
state child  support  establishment  and  enforcement  and  to  develop 
a  new  model  interstate  law. 

(10)  Study  of  Child  Raising  Costs. — A  study  would  be  conducted 
on  the  costs  of  raising  children  including  the  patterns  of  expendi- 
tures on  children  in  two-parent  families,  in  single-parent  families 
following  divorce  and  in  single-parent  families  in  which  parents 
were  never  married. 

(11)  Demonstration  Projects  To  Test  Voluntary  Work,  Edu- 
cation and  Training  for  Fathers  Who  Are  Unable  to  Pay 
Child  Support. — Demonstration  projects  would  be  authorized  to 
test  whether  noncustodial  parents  who  cannot  pay  child  support 
can  be  encouraged  to  participate  in  work,  education  and  training 
programs. 

(12)  Access  to  DOL-Funded  Quarterly  Cross  Match  System.— 
The  Federal  Parent  Locator  Service  (FPLS)  and  the  State  child  sup- 
port agencies  would  be  given  access  to  the  INTERNET  system 
funded  by  the  Department  of  Labor.  The  system  contains  informa- 
tion on  place  of  emplojnnent,  social  security  number,  and  addresses 
of  employees  that  is  currently  used  in  the  unemployment  compen- 
sation system. 

(13)  Effective  Date. — In  general,  the  provisions  of  this  title 
would  be  effective  on  October  1,  1988. 
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Part  6 — ProFamily  Welfare  Poucies 

(1)  Mandatory  AFDC-UP.— Beginning  on  January  1,  1990,  all 
States  would  be  required  to  implement  the  AFDC-Unemployed 
Parent  program.  Under  this  program,  two-parent  families  in  which 
the  principal  earner  is  unemployed  may  qualify  for  AFDC/FSP 
benefits. 

(2)  Special  Provisions  for  Famiues  Headed  by  Minor  Par- 
ents.— States  would  be  required  to  provide  case  management  serv- 
ices for  minor  parent  families.  Minor  parents  generally  would  be 
required  to  live  at  home  with  their  parent(s)  or  in  other  supportive 
living  arrangements  in  order  to  qualify  for  AFDC/FSP.  For  those 
living  at  home,  the  current  rule,  which  requires  States  to  consider 
the  income  and  circumstances  of  the  parent  of  a  minor  child  when 
determining  eligibility  (if  the  minor  is  living  with  her  parent(s)), 
would  be  repealed.  States  would  be  permitted  to  require  school  at- 
tendance by  the  minor  parent  and  require  that  the  parent  partici- 
pate in  training  in  parenting  and  family  living  skills,  including  nu- 
trition and  health  education  if  day  care  is  guaranteed  and  partici- 
pation is  part-time. 

Part  7 — Benefit  Improvements 

(1)  Annual  Evaluation  of  Need  and  Payment  Standards. — 
Each  State  would  be  required  to  re-evaluate  its  AFDC/FSP  need 
and  payment  standards  annually  and  report  the  results  of  this 
evaluation  to  the  Secretary  of  Health  and  Human  Services  and  the 
public. 

(2)  Enhanced  Federal  Match  for  Benefit  Improvements.— Be- 
ginning on  October  1,  1988,  States  would  receive  a  higher  Federal 
match  for  AFDC/FSP  benefit  increases.  To  accomplish  this,  the 
Federal  match  would  be  increased  by  25  percent  for  any  AFDC/ 
FSP  benefit  increases.  States  would  be  prohibited  from  lowering 
benefits  below  the  current  nominal  level.  A  study  of  the  implemen- 
tation and  effect  of  this  provision  would  be  required  3  and  5  years 
after  enactment. 

(3)  Study  of  Minimum  Benefit  Proposals. — The  National  Acad- 
emy of  Sciences  would  study  alternative  minimum  benefit  propos- 
als, including  a  family  living  standard,  weighted  national  median 
income,  State  median  income  and  the  poverty  level. 

Part  8 — Miscellaneous  Provisions 

(1)  AFDC-FooD  Stamp  Coordination. — A  commission  would  be 
established  to  study  and  make  recommendations  on  AFDC-food 
stamp  coordination. 

(2)  Uniform  Reporting  Requirements. — Standard  reporting  re- 
quirements would  be  established  for  this  act  and  for  the  social  serv- 
ices block  grant  authorized  under  Title  XX  of  the  Social  Security 
Act. 

(3)  State  Reports  on  Expenditure  and  Use  of  Social  Service 
Funds.— Each  State  would  be  required  to  prepare  reports  on  the 
activities  carried  out  with  funds  available  under  Title  XX  of  the 
act. 
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(4)  E>VALUATION  OF  EMPLOYMENT,  TRAINING,  AND  WORK  PRO- 
GRAMS.— An  interagency  panel  to  evaluate  emplo)anent  and  train- 
ing activities  and  demonstrations  would  be  established  under  the 
Secretary.  Panel  representatives  would  be  from  the  Greneral  Ac- 
counting Office,  Congressional  Research  Service,  Congressional 
Budget  Office,  and  the  Office  of  Management  and  Budget. 

(5)  Demonstration  Projects  on  Housing  the  Homeless.— Dem- 
onstration projects  would  be  authorized  to  test  whether  emergency 
assistance  payments  to  homeless  families  can  be  reduced  through 
the  construction  or  renovation  of  permanent  housing. 

(6)  New  York  State  Child  Support  Demonstration  Project. — 
The  Secretary  of  Health  and  Human  Services  would  be  authorized 
to  permit  the  State  of  New  York  to  test  a  child  support  demonstra- 
tion program  as  an  alternative  to  the  existing  public  assistance 
system. 

(7)  Demonstration  of  Family  Independence  Program  in  State 
OF  Washington. — The  Secretary  of  Health  and  Human  Services 
would  be  authorized  to  grant  waivers  for  the  State  of  Washington 
to  carry  out  its  Family  Independence  Program. 

(8)  Include  American  Samoa  in  AFDC/FSP  Program.— The 
AFDC  progam  would  be  extended  to  American  Samoa  to  the  same 
extent  and  under  the  same  conditions  that  AFDC  is  available  to 
the  territories  and  the  Commonwealth  of  Puerto  Rico.  Funds  would 
be  limited  to  $1  million  per  year. 

(9)  Sanction  for  Failure  To  Complete  Treatment  for  Drug  or 
Alcohol  Abuse. — Upon  notice  from  a  treatment  program,  benefits 
for  any  AFDC/FSP  recipient  who  refuses  to  participate  in,  and 
complete,  a  drug  or  alcohol  abuse  treatment  program  would  be  ter- 
minated. 

(10)  Study  of  Housing  Problems. — An  interagency  working 
group  staffed  by  the  Department  of  Health  and  Human  Services 
and  the  Department  of  Housing  and  Urban  Development  would 
report  to  Congress  the  results  of  a  study  of  housing  problems  expe- 
rienced by  AFDC  recipients,  particularly  transient  families.  Data 
on  the  number  of  evictions,  the  available  housing  stock  and  suc- 
cessful innovative  programs  would  be  included.  The  study  would  be 
due  within  six  (6)  months  after  the  date  of  enactment  and  would 
include  recommendations  for  action. 

(11)  Increased  Funds  for  the  Territories.— The  ceiling  on 
funds  to  the  Commonwealth  of  Puerto  Rico,  Guam  and  the  Virgin 
Islands  would  be  permanently  increased  by  $10  million.  The  funds 
would  be  distributed  as  follows:  (Commonwealth  of  Puerto  Rico, 
$9.27  million;  Guam,  $425,000;  and  Virgin  Islands  $309,000.  In  addi- 
tion, a  study  would  be  conducted  to  identify  ways  to  correct  the  ob- 
vious imbalances  that  exist  among  the  territories,  and  between  the 
territories  and  the  States. 

Subtitle  C — Provisions  Relating  to  Public  Assistance  and 
Unemployment  (jompensation 

Part  1 — Miscellaneous  SSI  and  AFDC  Amendments 

(1)  Permanent  Extension  of  Disregard  on  Nonprofit  Organi- 
zation's In-Kind  Assistance  to  AFDC  and  SSI  Recipients.— Per- 
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manently  extends  the  current  law  authority  to  disregard  need- 
based  in-kind  assistance  provided  by  a  non-profit  organization.  The 
disregards  are  scheduled  to  expire  on  September  30,  1987. 

(2)  Fraud  Control  Under  AFDC  Program.— Permits  States  to 
receive  75  percent  Federal  funding  for  fraud  control  activities 
under  terms  and  conditions  that  are  similar  to  those  in  place  for 
the  Food  Stamp  program. 

(3)  Exclusion  of  Real  Property  When  It  Cannot  Be  Sold. — 
Prohibits  counting  as  a  resource  real  property  owned  by  an  SSI  re- 
cipient if  it  cannot  be  sold.  This  policy  would  apply  if  the  property 
were  jointly  owned  (and  its  sale  would  cause  undue  harship  for  the 
other  owners),  the  sale  is  barred  for  a  legal  impediment,  or  the 
owners*  r^asonable  efforts  to  sell  it  have  been  unsuccessful. 

(4)  Adjustment  of  Penalty  Where  Asset  Is  Transferred  for 
Less  Than  Fair  Market  Value.— The  2-year  delay  in  eligibility 
due  to  transfer  of  assets  would  not  apply  until  the  uncompensated 
value  of  the  resources  exceeds  $3,000.  Under  current  law,  a  2-year 
delay  in  eligibility  is  applied  when  resources  are  given  away  to 
reduce  the  individual's  resources  to  less  than  the  SSI  limit. 

(5)  Exclusion  of  Interest  on  Burlal  Accounts.— Excludes  in- 
terest earned  on  the  entire  value  of  a  separately  identifiable  burial 
account  owned  by  an  SSI  recipient,  regardless  of  the  individual's 
other  resources. 

(6)  Disregard  of  Certain  Welfare  Benefits  Under  SSI  Retro- 
spective Accounting. — Prohibits  AFDC  benefits  received  in 
months  immediately  prior  to  applying  for  SSI  from  being  counted 
as  current  income  in  the  SSI  program. 

(7)  Technical  Amendment  Relating  to  1986  Amendment  Con- 
cerning THE  Treatment  of  Certain  Couples  in  Medical  Institu- 
tions.— Permits  States  to  apply  the  special  rule  regarding  SSI  cou- 
ples residing  in  a  medical  institution  if  the  individuals  live  in  the 
same  medical  institution,  not  just  when  they  are  living  in  the  same 
room. 

(8)  Extension  of  Deadune  for  Disabled  Widows  To  Apply  for 
Medicaid  Protection  Under  1984  Amendments.— Extends,  until 
July  1,  1988,  the  deadline  for  low-income  widows  and  widowers, 
who  lost  eligibility  for  SSI  because  of  the  1984  Social  Security  law's 
disability  benefit  increase,  to  apply  for  protection  against  loss  of 
Medicaid  eligibility. 

(9)  Increased  Emergency  Advance  Payments  for  Presumptive- 
ly EuGiBLE  Individuals.— Increases  the  amount  of  emergency  ad- 
vance pa)mients  that  can  be  paid  to  a  presumptively  eligible  SSI 
applicant  or  recipient.  The  maximum  amount  would  be  the  regular 
monthly  SSI  benefit  amount  plus  any  State  supplementary  pay- 
ment. Under  current  law,  the  maximum  amount  is  $100. 

(10)  Modification  of  Interim  Assistance  Reimbursement  Pro- 
gram.— Authorizes  interim  assistance  reimbursement  to  a  State 
when  it  has  provided  cash  assistance  in  cases  of  erroneous  inter- 
ruption of  SSI  benefits  or  cases  of  lost  or  stolen  checks. 

(11)  Special  Notice  to  Bund  Recipients. — Requires  that  the 
Social  Security  Administration  provide  blind  applicants  and  recipi- 
ents with  the  option  to  receive  notices,  normally  provided  in  writ- 
ing, by  phone  or  another  form. 
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(12)  Technical  Amendments  Relating  to  Rehabilitation  Serv- 
ices FOR  THE  Bund. — Permits  blind  SSI  recipients,  as  is  now  the 
case  for  disabled  recipients,  to  continue  to  receive  vocational  reha- 
bilitation services  under  the  SSI  program  even  if  there  is  an  im- 
provement in  their  medical  condition  that  results  in  their  no 
longer  qualifying  for  SSI. 

(13)  Extension  From  3  to  12  Months  of  the  Length  of  Time 
That  an  Individual  in  a  Public  Emergency  Shelter  Can  be  Eu- 
GiBiLE  FOR  SSI. — Allows  SSI  benefits  for  up  to  12  consecutive 
months,  instead  of  the  current  three  months,  for  otherwise  eligible 
individuals  in  a  public  emergency  shelter. 

(14)  Exclusion  of  Underpayments  From  Resources.— Provides 
that,  for  the  two-year  period  beginning  January  1,  1987,  retroactive 
SSI  and  social  security  payments  would  be  disregarded  as  a  re- 
source for  12  months.  Under  current  law  such  payments  are  disre- 
garded for  6  months. 

(15)  Continuation  of  Full  Benefit  Standard  for  Individuals 
Temporarily  Institutionalized. — Provides  that  any  SSI  recipient 
without  non-SSI  income  who  enters  a  Medicaid  or  public  institu- 
tion would  not  have  their  benefits  reduced  to  the  $25-per-month 
standard  (or  terminated  in  the  case  of  a  public  institution)  if  their 
stay  is  expected  to  be  of  a  temporary  nature  and  they  need  to 
maintain  a  living  arrangement  to  return  to  after  release.  Full  ben- 
efits, including  State  supplementation,  would  continue  for  up  to 
three  months. 

(16)  Retention  of  Medicaid  When  SSI  Benefits  Are  Lost  Upon 
Entitlement  to  Early  Widow's  or  Widower's  Insurance  Bene- 
fits.— Provides  that  an  individual  who  would  otherwise  qualify  for 
SSI  (on  the  basis  of  disability  or  blindness),  but  beginning  at  age  60 
qualifies  for  social  security  early  aged  widow's  or  widower's  bene- 
fits (and  as  a  result  loses  eligibility  for  SSI),  would  be  deemed  to  be 
an  SSI  recipient  for  purposes  of  eligibility  for  Medicsdd.  These  indi- 
viduals do  not  generally  qualify  for  Medicare  until  they  reach  age 
65. 

(17)  Demonstration  Program  To  Assist  Homeless  Individ- 
uals.— Authorizes  the  expenditure  of  $3.75  million  for  a  total  of  10 
demonstration  projects  in  fiscal  years  1988  and  1989  for  specialized 
outreach  efforts  to  the  homeless  under  the  SSI  program.  Under  the 
program,  SSI  outreach  and  eligibility  teams  would  be  established 
and  would  consist  of  social  service  workers,  disability  examiners 
and  SSI  claims  representatives.  Outreach  would  be  targeted  to 
homeless  individuals,  particularly  those  who  are  mentally  im- 
paired, who  are  otherwise  eligible  for  SSI. 

(18)  EuGiBiLTTY  Requirements  for  Certain  Aliens  Under  SSI 
Program. — Restricts  the  eligibility  of  certain  aliens  for  SSI.  Under 
this  provision,  an  alien  for  whom  an  organization  executed  an  affi- 
davit of  support  or  similar  agreement  would  be  ineligible  for  SSI 
benefits  for  a  period  of  three  years  following  the  alien's  entry  into 
the  United  States.  This  is  similar  to  existing  policy  in  the  AFDC 
program. 

(19)  Assistance  to  Homeless  AFDC  Families.— Prohibits  the  De- 
partment of  Health  and  Human  Services  from  issuing  regulations 
restricting  the  AFDC  emergency  assistance  program  or  State  au- 
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thority  to  determine  "special  needs"  payments  for  AFDC  families. 
Also  authorizes  a  homelessness  prevention  demonstration  project. 

Part  2 — Foster  Care  and  Child  Welfare  Amendments 

(1)  Permanent  Extension  of  Federal  Funding  for  Voluntari- 
ly Placed  Foster  Care  Children.— Permanently  extends  the  au- 
thority for  Federal  matching  funds  for  voluntarily-placed  foster 
care  children  under  the  same  terms  and  conditions  as  apply  under 
current  law. 

(2)  Two-Year  Extension  of  Foster  Care  Ceiung  and  of  Au- 
thority To  Transfer  Foster  Care  Funds  to  Child  Welfare  Serv- 
ices.— Extends  the  foster  care  ceilings  and  transfer  authority,  in 
current  law,  for  two  years,  through  September  30,  1989. 

(3)  Mother/Infant  Foster  Care  Programs. — Requires  that  the 
cost  of  care  of  the  infEint  child  of  a  Title  IV-E  eligible  foster  child 
be  included  in  the  foster  care  payment  on  bahalf  of  the  mother  as 
if  the  infant  was  also  eligible  for  foster  care. 

Part  3 — Child  Support  Enforcement  Amendments 

(1)  Continuation  of  Child  Support  Enforcement  Services  to 
Famiues  No  Longer  Receiving  AFDC.— Clarifies  that  families 
that  leave  AFDC  are  to  receive  the  full  range  of  CSE  services. 

(2)  Child  Support  Enforcement  Services  Required  for  Cer- 
tain Famiues  Receiving  Medicaid.— Requires  that  CSE  services 
be  extended  to  single-parent  families  who  are  receiving  Medicaid 
but  not  AFDC. 

Part  4 — Unemployment  Compensation  Amendments 

(1)  Determination  of  Amount  of  Federal  Share  With  Respect 
TO  Certain  Extended  Benefits  Payments.— Changes  the  effective 
date  of  the  work  search  requirement,  for  purposes  of  determining 
the  Federal  matching  grant  only,  from  weeks  of  unemployment  be- 
ginning after  March  31,  1981,  to  October  31,  1981,  in  which  case 
the  effective  date  would  be  for  weeks  of  unemployment  beginning 
after  October  31, 1982. 

(2)  Demonstration  Program  To  Provide  Self-Employment  Al- 
lowances FOR  EuGiBLE  INDIVIDUALS. — Authorizes  three  demonstra- 
tion projects  in  which  a  limited  number  of  Unemployment  Com- 
pensation recipients  who  are  expected  to  be  long-term  beneficiaries, 
would  be  encouraged  to  start  their  own  businesses.  Participants  in 
the  demonstration  would  be  exempt  from  the  work  search  require- 
ments. Participating  States  would  be  required  to  demonstrate,  to 
the  satisfaction  of  the  Secretary  of  Labor,  that  the  demonstration 
would  result  in  no  added  cost  to  the  Federal  or  State  unemploy- 
ment insurance  trust  funds.  Participating  States  also  would'  be  re- 
quired to  pay  all  administrative  costs  for  the  project  and  would 
repay  the  trust  funds  if  the  annual  evaluation  showed  that  an  in- 
creased cost  occurred. 

(3)  Extension  of  Portion  of  FUTA  Due  To  Expire  After 
1987. — Extends  the  0.2  percentage  point  surtax  for  3  years.  Half  of 
the  additional  revenue  would  flow  into  the  Extended  Unemploy- 
ment Compensation  Account;  the  remainder  would  go  into  the  Fed- 
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eral  Unemplo3Tiient  Account.  The  ceilings  on  these  accounts  would 
be  raised  and  interest  would  be  charged  on  any  new  loans  to  the 
accounts. 

Subtitle  D — Medicare  Program 

Part  1— Provisions  Relating  to  Part  A  of  the  Medicare 

Program 

subpart  a—payment  for  hospital  services 

(1)  Hospital  Prospective  Payment  Rates.— All  prospective  pay- 
ment system  (PPS)  hospitals  would  receive  a  basic  update  of  ap- 
proximately 1  percent  in  fiscal  year  1988,  market  basket  minus  4.2 
percent  in  fiscal  year  1989,  and  market  basket  minus  1.7  percent  in 
fiscal  year  1990. 

Payments  to  hospitals  in  urban  areas  with  a  population  greater 
than  1  million,  and  in  rural  areas,  would  receive  an  update  of  an 
additional  1  percent  during  each  of  the  next  3  fiscal  years. 

Payments  to  all  hospitals  in  each  State  would  be  adjusted  to  take 
into  account  State-by-State  variations  in  nonlabor  costs  incurred  by 
hospitals.  The  existing  wage  index  would  be  used  as  a  proxy  for  a 
nonlabor  index  for  the  next  3  fiscal  years.  Gains  and  losses  from 
application  of  the  proxy  index  would  be  capped  so  that  no  hospi- 
tal's payments  would  increase  or  decrease  more  than  1  percent. 
The  Secretary  of  Health  and  Human  Services  (the  Secretary)  would 
be  directed  to  develop  a  true  input  price  index  which  would  be  im- 
plemented by  regulation  in  fiscal  year  1991. 

The  existing  15  percent  limit  on  the  disproportionate  share  ad- 
justment would  be  removed.  The  indirect  teaching  adjustment 
would  be  reduced  to  approximately  7.95  percent  for  each  0.1  per- 
cent of  the  hospital's  intern  and  resident  to  bed  ratio. 

PPS-exempt  providers  would  receive  an  update  set  at  the  rate  of 
increase  in  the  market  basket  index  minus  2  percent  in  fiscal  year 
1988  and  the  rate  of  increase  in  the  market  basket  index  thereaf- 
ter. 

(2)  Rural  Hospitals. — Rural  hospitals  would,  as  indicated  above, 
receive  an  update  of  an  additional  1  percent  during  each  of  the 
next  3  fiscal  years. 

The  current  swing  bed  program  would  be  expanded  to  rural  hos- 
pitals with  up  to  100  beds.  Hospitals  which  are  either  designated 
sole  community  providers  or  which  meet  the  criteria  for  sole  com- 
munity provider  designation  would  be  eligible  to  receive  the 
volume  adjustment  if  they  experienced  a  drop  in  volume  greater 
than  5  percent  due  to  circumstances  beyond  the  hospital's  control. 
Rural  hospitals  with  more  than  275  beds  would  be  designated  as 
rural  referral  centers. 

The  Secretary  would  be  directed  to  revise  the  definition  of  urban 
area  to  include  certain  rural  counties  from  which  more  than  15 
percent  of  the  population  commutes  to  an  urban  area  or  areas.  In 
addition,  upon  application  by  a  rural  hospital  which  is  located  in  a 
county  adjacent  to  an  urban  area  or  areas,  the  Secretary  would  be 
required  to  adjust  the  labor  portion  of  the  hospital's  PPS  payment 
using  the  wage  index  weight  of  the  adjacent  urban  area. 
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The  Secretary  would  be  directed  to  update  the  wage  information 
used  to  establish  area  wage  indices  on  a  regular  basis  and  would  be 
directed  to  include  data  on  the  wages  and  hours  of  employment  for 
hospital  occupational  categories. 

The  Secretary  would  be  required  to  report  to  Congress  on  the  cri- 
teria used  to  classify  rural  referral  centers  and  on  the  appropriate- 
ness of  pajdng  rural  referral  centers  at  a  rate  other  than  the  urban 
rate.  Appropriations  would  be  authorized  for  grants  to  isolated  and 
financially  distressed  rural  sole  community  hospitals  in  order  to 
demonstrate  innovative  ways  to  improve  rural  health  care  delivery. 

(3)  Payments  for  Capital-Related  CosTS.—Capital-related  pay- 
ment amounts  would  be  reduced  by  8.5  percent  in  fiscal  year  1988, 
10  percent  in  fiscal  year  1989,  and  10  percent  in  fiscal  year  1990. 
Sole  community  hospitals  would  continue  to  be  exempt  from  the  re- 
ductions. Capital-related  costs  would  be  excluded  from  the  prospec- 
tive payment  system  (PPS)  until  September  30,  1991.  The  Secretary 
would  be  directed  to  include  capital-related  costs  into  PPS  for  hos- 
pital cost  reporting  periods  beginning  on  or  after  October  1,  1991. 
In  doing  so,  the  Secretary  could  initiate  a  transition  to  inclusion  of 
capital-related  costs  in  PPS.  If  the  Secretary  does  not  so  act,  no 
capital  pajnnents  would  be  made  after  October  1, 1991. 

(4)  Hospital  Reporting.-— The  Secretary  would  be  directed  to  de- 
velop a  new  reporting  system  for  hospitals  to  replace  the  existing 
Medicare  cost  reporting  system,  effective  for  accounting  periods  be- 
ginning in  fiscal  year  1989. 

(5)  Payment  Threshold  for  Prospective  Payment  for  Skilled 
Nursing  Facilities  (SNFs). — Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  1989,  the  threshold  for  the  option- 
al prospective  pajrment  rate  for  SNFs  would  be  raised  to  up  to 
2,500  days  of  care  per  year  to  Medicare  patients  in  the  preceding 
year. 

(6)  Miscellaneous  Part  A  Provisions.— 

(a)  Responsibilities  of  Hospitals  in  Emergency  Cases. — The 
limit  on  the  civil  monetary  penalty  would  be  increased  from 
$25,000  to  $50,000  per  violation.  The  Inspector  General  would 
be  given  authority  to  exclude  a  hospital  from  participation  in 
the  Medicare  program  if  there  was  a  final  determination  by 
the  Secretary  to  impose  a  civil  monetary  penalty. 

(b)  Clarification  of  Section  1886(c)  State  Waiver  Authority. — 
Clarifies  that  the  entity  which  received  a  waiver  for  a  state- 
wide hospital  reimbursement  control  system,  whether  or  not  it 
is  a  State  government,  may  make  a  request  regarding  the  basis 
on  which  the  judgment  of  effectiveness  is  made  with  respect  to 
the  State  system.  This  amendment  is  effective  with  cost  report- 
ing periods  beginning  on  or  after  October  1,  1983,  as  in  present 
law. 

(c)  Clarification  of  Section  1814(b)  State  Waiver  Authority. — 
In  measuring  the  effectiveness  of  an  alternative  reimburse- 
ment system,  the  Secretary  would  compare  the  rate  of  increase 
in  costs  per  admission  from  October  1,  1983,  to  the  end  of  the 
most  recent  period  for  which  annual  data  are  available  for  hos- 
pitals under  the  alternative  system,  to  the  rate  of  increase  in 
such  costs  for  all  hospitals  in  the  United  States  during  the 
same  period. 
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(d)  Continuation  of  Bad  Debt  Payments  to  PPS  Hospitals. — 
The  Secretary  would  continue  payments  for  Medicare  bad  debt 
pa3rments  as  under  current  policy. 

(e)  Hospital  Outlier  Payments. — The  Secretary's  proposed 
regulations  on  hospital  outlier  pa3mients  (additional  pa3rments 
paid  to  hospitals  for  atjrpical  cases  which  have  either  extreme- 
ly long  lengths  of  stay  or  extremely  high  costs  compared  to 
most  discharges  classified  in  the  same  DRG)  would  be  delayed 
1  year,  until  September  30,  1988.  Outlier  payments — additional 
payments  paid  to  hospitals  for  atypical  cases  which  have  either 
extremely  long  lengths  of  stay  (day  outliers)  or  extremely  high 
costs  (cost  outliers)  compared  to  most  discharges  classified  in 
the  same  diagnosis  related  group  (DRG) — for  the  bum  DRGrs 
would  be  increased  to  90  percent  of  cost  for  cost  outliers  or  90 
percent  of  the  appropriate  per  diem  for  day  outliers.  This  level 
of  pa)mient  would  continue  until  October  1,  1989,  by  which 
time  the  Secretary  would  be  directed  to  develop  adjustments  to 
PPS  pa3mients  to  assure  adequate  reimbursement.  The  Pro- 
spective Pajnnent  Assessment  Commission  would  be  required 
to  conduct  a  study  of  hospital  outlier  payments. 

(f)  Clarification  of  the  Omnibus  Budget  Reconciliation  Act  of 
1986  (OBRA)  Miscellaneous  Accounting  Provision. — Hospitals 
which  have  13  accounting  periods  of  4  weeks,  in  States  with 
waivers,  each  would  have  section  5(a)  of  the  Emergency  Exten- 
sion Act  apply  to  maintain  the  same  DRG  blend  during  the  ex- 
tension period  as  the  hospital  had  on  September  27,  1985. 

(g)  Designation  of  Pediatric  Hospitals  as  Heart  Transplant 
Facilities. — The  provision  would  prescribe  the  manner  in 
which  the  Secretary  would  evaluate  certain  pediatric  hospitals 
for  the  purposes  of  designation  as  a  Medicare  heart  transplant 
facility. 

(h)  Connecticut  Hospice. — Connecticut  Hospice  would  be  con- 
sidered to  meet  the  20-percent  limit  on  inpatient  days  as  a  per- 
cent of  total  days  provided  to  Medicare  beneficiaries  if  it  pro- 
vided no  more  than  50  percent  of  its  total  inpatient  days  to 
Medicare  enroUees. 

(i)  Revise  the  Prospective  Payment  Assessment  Commission 
(ProPACX— The  Director  of  the  Office  of  Technology  Assess- 
ment (OTA)  would  be  required  to  appoint  nationally  recognized 
experts  with  requisite  expertise  to  serve  on  the  Commission. 

(j)  Impact  Analysis  of  Medicare  Part  A  Regulations  on  Rural 
Health  Care. — The  Secretary  would  be  required  in  promulgat- 
ing Notices  of  Proposed  Rule  Making  and  final  regulations  to 
include  an  analysis  of  the  impact  of  the  proposed,  or  final  rule, 
on  health  care  in  rural  hospitals  and  on  small  rural  hospitals. 

(k)  Technical  Part  A  Amendments. — A  number  of  drafting 
errors  in  current  law  would  be  corrected. 

SUBPART  B— NURSING  HOME  REFORM 

(1)  Requirements  for  Skilled  Nursing  FACiLrnES.—In  order  to 
participate  in  the  Medicare  program,  skilled  nursing  facilities 
(SNFs)  would  have  to  meet  several  new  requirements  which  would 
apply  to  all  residents  of  the  facility.  The  major  requirements  would 


821 


include:  (a)  SNFs  would  be  required  to  conduct  an  assessment  of 
each  resident's  physical,  mental  and  psychosocial  needs  and  devel- 
op a  plan  of  care  to  meet  those  needs  (each  health  care  professional 
participating  in  the  development  of  the  assessment  would  be  ac- 
countable for  the  accuracy  of  his  or  her  part  of  the  assessment);  (b) 
nurse  aides  employed  by  SNFs  who  were  hired  before  or  after  June 
30,  1989,  would  have  to  either  complete  a  State-approved  training 
and  testing  program  (100  hours  of  initial  training)  or  pass  an  ap- 
propriate testing  program  approved  by  the  State;  (c)  SNFs  would  be 
required  to  meet  the  social  service  needs  of  the  resident;  and  (4) 
SNFs  would  be  required  to  protect  a  variety  of  residents'  rights  in- 
cluding access  and  visitation  rights  and  transfer  and  discharge 
rights. 

(2)  Survey  and  Certification  Process.— SNFs  would  be  subject 
to  a  new  two-part  resident-centered,  outcome-oriented  survey  and 
certification  process.  A  standard  survey  would  be  conducted  at 
least  once  every  15  months,  with  a  State  average  not  to  exceed  12 
months.  An  extended  survey  would  be  required  when  the  standard 
survey  indicated  poor  quality  of  care.  The  Secretary  would  be  re- 
quired to  conduct  validation  surveys  to  assess  the  adequacy  of  the 
State  survey  process. 

(3)  Enforcement  Process  for  Skilled  Nursing  Facilities.— If 
the  Federal  Government  or  the  State  found  that  a  SNF  no  longer 
met  a  condition  of  participation  and  further  found  that  the  facili- 
ty's deficiencies  immediately  jeopardized  the  health  or  safety  of  its 
residents,  the  State  would  be  required  to  take  immediate  action  to 
remove  the  jeopardy  and  correct  the  deficiencies  (including  the  ap- 
pointment of  temporary  management)  or  terminate  the  facility's 
participation.  If  the  facility's  deficiencies  did  not  immediately  jeop- 
ardize the  health  or  safety  of  its  residents,  the  Federal  Government 
or  the  State  could  apply  intermediate  sanctions  including:  (1) 
denial  of  payment  for  new  residents,  (2)  assessment  of  monetary 
penalties,  or  (3)  appointment  of  temporary  management.  In  the 
case  of  an  emergency,  the  States  could  also  close  the  facility  and 
transfer  the  residents  to  other  facilities. 

Part  2— Provisions  Relating  to  Parts  A  and  B  of  the  Medicare 

Program 

(1)  Pay  Standards. — The  average  time  period  between  receipt  of 
a  clean  claim  and  pajrment  by  fiscal  intermediaries  and  carriers 
would  be  21  days  in  fiscal  year  1988  for  Part  A  and  23  days  in 
fiscal  year  1989  and  25  days  in  fiscal  year  1990  for  Parts  A  and  B 
combined.  The  Secretary  would  not  be  permitted  to  adopt  any 
other  policy  which  has  the  effect  of  further  delays  in  payment.  Ap- 
plicable ceilings  for  payment  of  95  percent  of  clean  claims  would  be 
increased  to  30  days  in  each  of  the  next  3  years.  The  requirement 
for  participating  physician  claims  would  be  23  days. 

(2)  Requirements  for  Health  Maintenance  Organizations 
(HMOs)  AND  Capitation  Demonstration  Projects. — Strengthens 
provisions  by  which  the  Secretary  is  authorized  to  impose  civil 
monetary  penalties  and/or  intermediate  sanction  for  HMOs  and 
competitive  medical  plans  (CMPs).  The  Secretary  would  be  prohib- 
ited from  conducting  capitation  demonstration  projects  with  enti- 
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ties  other  than  HMOs  which  meet  existing  requirements  involving 
more  than  $15  million  in  Medicare  funds  or  which  involve  a  pay- 
ment higher  than  that  received  by  HMOs  which  contract  with 
Medicare  under  existing  law.  This  provision  would  be  effective 
upon  enactment. 

Blue  Care,  Inc.,  would  be  considered  to  meet  the  50-percent  limit 
on  enrollment  of  Medicare  and  Medicaid  beneficiaries  under  the 
Medicare  program  if  its  member  nonprofit  HMOs  would  meet  the 
50-percent  rule  and  if  not  more  than  20  percent  of  the  individuals 
who  are  members  of  (or  assigned  to)  each  of  the  organizations  are 
Medicare  enroUees. 

Enrollees  of  the  Health  Insurance  Plan  of  Greater  New  York 
(HIP),  who  move  to  Florida  and  enroll  in  the  HIP-affiliated  plan, 
would  not  count  toward  the  Florida  plan's  50/50  requirement. 

(3)  Miscellaneous  Part  A  and  Part  B  Provisions.— 

(a)  Criminal  Penalties  for  Willful  Misrepresentations. — Adds 
to  the  list  of  officers  those  which  can  be  held  criminally  liable 
for  willful  misrepresentations  in  an  attempt  to  qualify  for  Med- 
icare pa3rments. 

(b)  Require  Publication  of  Intermediary/Carrier  Contract 
Methodology, — The  Secretary  would  be  required  to  publish  in 
the  Federal  Register  the  standards  and  criteria  used  to  estab- 
lish Medicare  fiscal  intermediary  and  carrier  budgets. 

(c)  Extend  and  Clarify  Prohibition  on  Cost  Savings  Policies 
Before  the  Beginning  of  the  Fiscal  Year. — The  Secretary  would 
be  prohibited  from  issuing  any  regulation,  instruction,  or  other 
policy  in  final  form  prior  to  October  15,  1988,  which  is  estimat- 
ed by  the  Secretary  to  result  in  net  reduction  in  expenditures 
during  fiscal  year  1989  of  more  than  $50  million  for  benefits 
covered  under  Medicare. 

(d)  Requirement  of  Timely  Notification. — Fiscal  intermediar- 
ies would  be  required  to  notify  all  Medicare  providers,  whom 
they  service,  in  a  timely  manner,  of  any  new  changes  in  Medi- 
care coverage  and  guidelines  of  general  applicability  which  are 
provided  to  them  by  the  Secretary. 

(e)  Conditions  of  Participation  Regarding  Podiatrists. — Podia- 
trists would  be  defined  as  physicians  with  respect  to  the  func- 
tions they  are  legally  author^ed  to  perform  under  State  laws. 

(f)  Technical  Part  A  and  Part  B  Amendments. — A  number  of 
drafting  errors  in  current  law  provisions  added  by  the  Omni- 
bus Budget  Reconciliation  Act  of  1986  (OBRA)  would  be  cor- 
rected. 

Part  3— Provisions  Relating  to  Part  B  of  the  Medicare 

Program 

(1)  Physician  Payment  Update.— Participating  physicians  would 
receive  a  2-percent  increase  in  prevailing  charges  in  calendar  year 
1988.  Nonparticipating  physicians  would  receive  a  1-percent  in- 
crease in  prevailing  charges.  To  implement  this  provision,  the  Sec- 
retary would  be  required  to  set  prevailing  charges  for  nonpartici- 
pating physicians  at  95  percent  of  the  prevailing  charges  for  par- 
ticipating physicians. 
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(2)  Overpriced  Procedures. — Payments  for  selected  procedures 
would  be  reduced  based  on  recommendations  of  the  Physician  Pay- 
ment Review  Ck)mmission  to  Congress  in  June  1987.  The  proce- 
dures are  coronary  artery  bjrpass  surgery,  total  hip  replacement, 
cataract  surgery,  transurethral  prostatectomy,  suprapubic  prosta- 
tectomy, diagnostic  dilation  and  curettage,  and  carpal  tunnel 
repair. 

Effective  January  1,  1988,  payments  for  these  procedures  would 
be  reduced  by  an  average  of  9.2  percent.  This  would  be  implement- 
ed by  means  of  a  15  percent  reduction  in  prevailing  charge  levels. 
The  prevailing  charge  is  a  maximum  pajnnent  limit.  Physicians 
with  charges  below  the  prevailing  charge  limit  would  be  affected  to 
a  lesser  degree,  if  at  all,  by  the  reduction.  A  floor  would  be  set  at 
80  percent  of  the  weighted  national  average  prevailing  charge  for 
1987  based  on  the  best  available  data.  In  no  instance  would  prevail- 
ing charges  be  reduced  below  this  level. 

Limits  on  actual  charges  would  apply  to  prevent  increases  in  out- 
of-pocket  costs  for  beneficiaries. 

(3)  Limits  on  Payment  for  Ultrasound  and  Lens  Implants  for 
Cataract  Surgery.— Effective  January  1,  1988,  the  prevailing 
charge  for  A-scan  ultrasound  procedures  performed  in  conjunction 
with  cataract  surgery  would  be  limited  to  5  percent  of  the  prevail- 
ing charge  for  cataract  surgery  with  lens  implantation.  Payment 
for  intraoccular  lenses  implanted  during  cataract  surgery  would  be 
limited  to  acquisition  cost  net  of  any  discount,  plus  a  handling  fee 
not  to  exceed  10  percent  of  acquisition  cost. 

(4)  Prohibit  Billing  for  Purchased  Services. — Effective  Janu- 
ary 1,  1989,  no  Medicare  pajrment  would  be  made  to  a  physician, 
and  physicians  would  be  prohibited  from  billing  Medicare  benefici- 
aries, for  any  diagnostic  test,  unless  the  physician  (or  another  phy- 
sician in  the  same  practice)  performed,  or  supervised,  the  perform- 
ance of  the  test. 

The  Secretary  would  be  required  to  review  and  reduce,  as  appro- 
priate. Medicare  prevailing  charge  levels  for  diagnostic  tests  pur- 
chased from  another  vendor  and  billed  by  physicians,  considering 
the  purchase  price  for  physicians.  This  provision  would  require  the 
Secretary  to  establish  new  prevailing  charge  levels  by  January  1, 
1989. 

(5)  Completion  of  Forms  for  Unassigned  Claims. — Physicians 
who  do  not  accept  assignment  would  be  required  to  complete  the 
standard  Medicare  claim  form  and  submit  the  form  to  the  Medi- 
care carrier  on  behalf  of  the  beneficiary  for  all  services  provided 
after  January  1,  1989. 

(6)  Submission  of  Claims  to  Medicare  Supplemental  (*'Medi- 
GAP")  Insurance  Carriers. — A  simplified  billing  arrangement 
would  be  offered  to  participating  physicians  and  suppliers  to  reduce 
the  need  for  duplicate  billing.  A  beneficiary  could  assign  his  right 
to  payment  under  a  Medigap  policy  to  a  physician  or  supplier  and 
include  the  Medigap  policy  number  on  the  Medicare  claim  form. 
The  Medicare  carrier  would,  in  turn,  forward  claim  information  to 
the  Medigap  insurer.  The  Medigap  insurer  would  then  make  pay- 
ment directly  to  the  physician  or  supplier  based  on  the  submitted 
information.  The  provision  would  be  effective  on  January  1,  1989. 
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(7)  Return  on  Equity  for  Hospital  Out-Patient  Depart- 
ments.— The  Secretary's  authority  to  pay  return  on  equity  to  hos- 
pital out-patient  departments  would  be  eliminated,  effective  Octo- 
ber 1, 1987. 

(8)  Coverage  of  Therapeutic  Footwear  for  Diabetics.— Medi- 
care would  provide  coverage  of  therapeutic  footwear  for  a  Medicare 
beneficiary  with  severe  diabetic  foot  disease  when  the  physician 
has  certified  the  medical  need  for  such  footwear.  Medicare  would 
allow  pajmient  for  only  one  pair  of  footwear  per  year.  Pa3mient 
would  be  limited  to  80  percent  of  the  reasonable  charge,  up  to  a 
limit  of  $300  for  custom-molded  shoes,  $100  for  extra-depth  shoes, 
and  $50  for  shoe  inserts.  This  provision  would  be  effective  for 
therapeutic  footwear  furnished  on  or  after  January  1,  1988. 

(9)  Prepaid  Community  Nursing  System.— The  Secretary  would 
be  required  to  conduct  a  demonstration  project  involving  at  least 
four  sites  of  a  prepaid  community  nursing  system.  Qualified  provid- 
ers would  be  paid  a  capitated  rate  to  provide  community  nursing 
services.  Community  nursing  services  include  home  health  and  lab 
services.  The  Secretary  would  be  required  to  submit  a  report  to 
Congress  no  later  than  4  years  after  enactment. 

(10)  Physician  Payment  Studies.— The  Secretary  and  the  Physi- 
cian Payment  Review  Commission  would  be  required  to  conduct 
several  studies  regarding  physician  payment  under  the  Medicare 
program.  The  Secretary  would  be  required  to  develop  uniform  defi- 
nitions of  phjrsicians'  services  for  pajmient  purposes  by  July  1, 
1989.  The  Secretary  would  be  required  to  expand  the  RVS  study  to 
include  several  more  medical  specialties. 

(11)  Miscellaneous  and  Technical  Provisions.— 

(a)  Prompt  Submission  of  Data  by  the  Health  Care  Financing 
Administration  (HCFA). — The  Secretary,  upon  enactment  of 
this  legislation,  would  be  required  to  submit  the  Part  B  Medi- 
care Annual  Data  System  (B-MADS)  for  a  year  to  the  Physi- 
cian Payment  Review  Commission,  the  Congressional  Budget 
Office,  and  the  (Congressional  Research  Service  no  later  than  9 
months  after  the  close  of  the  year. 

(b)  Capacity  to  Set  Geographic  Payment  Limits. — The  Secre- 
tary would  be  required  to  develop  the  capability  to  implement 
statewide,  regional  or  national  average  prevailing  charges,  be- 
ginning January  1,  1989. 

(c)  Revise  Maximum  Allowable  Actual  Charge  (MAAC) 
Limits. — To  prevent  unintentional  "rollbacks"  in  charge  limits, 
a  physician  could  submit  documentation  to  show  that  the  phy- 
sician had  an  established  charge  for  the  procedure  either  to 
Medicare  or  non-Medicare  patients  prior  to  June  30,  1984.  If 
the  carrier  agrees,  the  physician's  MAAC  would  be  adjusted. 
The  provision  would  be  effective  January  1,  1988. 

(d)  Appointment  Process  for  Physician  Payment  Review  Com- 
mission (PhysPRC). — The  Director  of  the  Office  of  Technology 
Assessment  (OTA)  would  be  required  to  appoint  nationally  rec- 
ognized experts  with  requisite  expertise  to  serve  on  the 
(Commission. 

(e)  Civil  Penalties  for  Unassigned  Lab  Services. — To  ensure 
that  providers  comply  with  the  current  law  requirement  that 
assignment  be  accepted  for  clinical  diagnostic  lab  services,  pro- 
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viders  who  knowingly  and  willfully  violate  the  assignment  re- 
quirement on  a  repeated  basis  would  be  subject  to  civil  mone- 
tary penalties  of  up  to  $2,000  and/or  exclusion  from  Medicare, 
effective  January  1,  1988. 

(f)  Moratorium  on  Laboratory  Payment  Demonstration, — The 
moratorium  prohibiting  the  Secretary  from  implementing  its 
proposed  laboratory  competitive  bidding  demonstration  would 
be  extended  for  an  additional  year.  The  Secretary  could  not 
begin  the  demonstration  before  January  1,  1989. 

(g)  Apply  Prompt-Pay  Interest  Requirement  to  Rehabilitation 
Facilities. — Payment  of  interest  to  Comprehensive  Outpatient 
Rehabilitation  Facilities,  rehabilitation  agencies,  and  other 
Part  B  providers  paid  by  intermediaries  would  be  authorized. 

(h)  Comprehensive  Outpatient  Rehabilitation  Facilities 
(CORFs). — The  provision  would  provide  that  CORFs,  certified 
on  or  before  July  1,  1987,  may  provide  physical  therapy,  occu- 
pational therapy,  and  speech  pathology  to  beneficiaries  at  loca- 
tions other  than  their  central  facility.  The  Secretary  would  be 
required  to  report  to  Congress  no  later  than  January  1,  1989, 
on  this  provision. 

Part  4— Provisions  Relating  to  Peer  Review  Organizations 

(1)  Extend  Period  and  Stagger  Expiration  of  Peer  Review  Or- 
ganization (PRO)  Contracts.— The  Secretary  would  be  given  more 
flexibility  with  respect  to  the  duration  of  PRO  contracts  and  could 
contract  expiration  dates. 

(2)  Limit  Liability  for  PRO  Disallowed  Services. — Physicians 
would  be  prohibited  from  billing  for  a  service  determined  to  be  of 
substandard  quality  and  hospitals  would  be  prohibited  from  billing 
a  beneficiary  for  the  inpatient  hospital  deductible  for  an  admission 
determined  to  be  unnecessary.  Both  would  be  required  to  make  a 
refund  if  payment  had  been  made  by  the  beneficiary. 

(3)  PRO  Consideration  of  Certain  Factors  in  Review  Crite- 
ria.— PRO  written  norms  and  review  criteria  would  be  required  to 
take  into  account  social  factors  that  affect  the  safety  and  effective- 
ness of  service  delivery.  PROs  also  would  be  required  to  educate 
the  providers  and  practitioners  in  the  area  about  Medicare  cover- 
age standards  and  the  clinical  issues  underl3ring  its  denial  and 
sanction  deliveries. 

Part  5 — State  Health  Insurance  Risk  Pools 

States  would  be  encouraged  to  voluntarily  establish  health  insur- 
ance risk  pools.  A  Federal  tax  equal  to  5  percent  of  gross  wages 
would  be  imposed  on  large  employers  who  fail  to  participate  in  a 
State  health  insurance  risk  pool. 

The  term  "large  employer"  would  include  any  employer,  except 
Federal,  State  or  local  governments,  doing  business  in  the  State, 
with  20  or  more  employees.  The  term  "large  employer"  would  not 
include  churches  or  church  organizations  which  opposed  participa- 
tion in  the  risk  pool  for  religious  reasons. 

To  the  extent  that  there  are  losses  to  the  pool,  they  would  be  as- 
sessed equitably  among  all  participating  employers.  If  the  State 
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does  not  create  a  health  insurance  pool,  there  would  be  no  tax  on 
employers. 

All  residents  of  the  State  would  be  eligible  to  purchase  health  in- 
surance from  the  risk  pool,  if  not  eligible  for  Medicare  or  Medicaid. 
A  risk  pool  would  charge  a  premium  based  upon  the  reasonable  ac- 
tuarial projection  of  anticipated  use  of  health  services  and  ex- 
penses. The  premium  rate  would  be  expected  to  be  self-supporting 
but  in  no  event  could  it  be  higher  than  150  percent  of  the  average 
premium  rates  for  individual  standard  risk  policies  for  comparable 
coverage  sold  in  the  State. 

The  risk  pool  insurance  policies  would  be  required  to  offer  cover- 
age typical  of  large  employer  plans  within  specified  limits.  States' 
health  insurance  risk  pools  could  deny  coverage  for  services  direct- 
ly related  to  abortion. 

Subtitle  E — Customs  User  Fees;  Trade  and  Customs  Agency 
Authorizations 

(1)  Amendments  to  Customs  Service  User  Fee. — 

(a)  Modify  Schedule  8  Exemption. — The  schedule  8  exemp- 
tion would  be  modified  so  that  the  foreign  value  of  item 
806.30/807.00  imports  would  be  subject  to  the  fee  (periodic  re- 
porting would  be  allowed  for  articles  which  are  totally  duty- 
free). 

(b)  Extend  User  Fee. — The  fees  would  be  extended  for  1  addi- 
tional year. 

(c)  Maintain  Original  Fee  Level  for  1  Year. — The  fee  level  of 
0.22  percent  would  be  maintained  for  1  additional  year  at 
which  time  it  would  be  adjusted  to  the  lesser  of  0.22  percent  or 
the  rate  which  would  provide  revenue  approximating  the  ap- 
propriated level  of  Customs'  commercial  operations. 

(d)  Preclude  Collection  of  Annual  Fee  from  Operators  of  For- 
eign Trade  Zones. — A  provision  would  be  added  precluding  the 
Customs  Service  from  collecting  an  annual  fee  from  operators 
of  foreign  trade  zones  and  bonded  warehouses  in  addition  to 
the  per-entry  customs  user  fee. 

(e)  Clarification  that  Services  be  Adequately  Provided. — Clari- 
fies that  customs  services  must  be  "adequately  provided"  (in- 
cluding preclearance  operations)  without  additional  charges 
other  than  user  fees. 

(p  GAO  Study  of  Customs  CES  Program.— A  GAO  study  re- 
lating to  the  Customs  Service's  centralized  inspection  and  ex- 
amination (CES)  procedures  would  be  required. 

(g)  Extension  of  Time  for  Filing  Refund  Requests  for  Certain 
Operators. — An  extension  would  be  made  in  the  time  period  for 
filing  requests  for  refunds  of  user  fees  paid  by  vessel  operators 
who  had  paid  for  10  or  more  entries  before  the  10-trip  ceiling 
on  fees  was  established  in  the  Tax  Reform  Act  of  1986. 

(2)  U.S.  International  Trade  Commission. — Authorizes  appro- 
priations of  $35,386,000  for  fiscal  year  1988,  and  $36,730,000  for 
fiscal  year  1989. 

(3)  U.S.  Customs  Service. — Authorizes  appropriations  of 
$1,081,501,000  for  fiscal  year  1988  and  $1,138,752,000  for  fiscal  year 
1989.  Authorizes  non-commercial  operations  at  a  fiscal  year  1988 
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of  the  taxes  which  would  be  due  if  the  income  already  received 
during  the  current  year  was  placed  on  an  annual  basis.  Any 
reduction  in  a  payment  resulting  from  using  the  annualization 
exception  must  be  made  up  in  that  subsequent  pa3rment  if  the 
corporation  does  not  use  the  annualization  exception  for  that 
subsequent  payment. 

(c)  No  penalty  would  be  imposed  if  the  tax  ($40  under 
present  law)  for  any  taxable  year  is  less  that  $500. 

These  provisions  would  be  effective  for  taxable  years  beginning 

after  1987. 

E.  PROVISIONS  AFFECTING  INDIVIDUAL  TAXPAYERS 

(1)  Child  and  Dependent  Care  Credit. — Costs  incurred  to  send  a 
child  to  an  overnight  camp  would  be  ineligible  for  the  child  care 
credit.  The  provision  would  be  effective  for  taxable  years  beginning 
after  1987. 

(2)  Mortgage  Interest  Deductions.— The  amount  of  debt  eligi- 
ble for  the  qualified  residence  exception  to  the  nondeductibility  of 
interest  would  be  limited  to  $1,000,000.  Deductions  for  interest  on 
mortgage  debt  in  excess  of  amounts  to  acquire  or  substantially  im- 
prove a  taxpayer's  principal  or  second  residence  (home  equity 
loans)  would  be  limited  to  interest  pa3rments  on  loans  of  up  to 
$100,000.  This  limitation  replaces  the  1986  act  rule  with  respect  to 
educational  and  medical  loans.  In  addition,  boats,  and  mobile 
homes  used  on  a  transient  basis  would  be  ineligible  to  qualify  as 
second  residences  for  purposes  of  the  interest  expense  deduction. 
The  provisions  would  be  effective  for  taxable  years  beginning  after 
1987  with  respect  to  indebtedness  incurred  after  October  13,  1987. 

(3)  Cafeteria  Plans. — Present  law  provides  that  an  employee 
who  has  the  option  to  receive  cash  in  lieu  of  benefits  under  a  cafe- 
teria plan  is  not  subject  to  income  tax  or  FICA  and  FUTA  taxes  on 
the  cash  option,  unless  he  elects  to  receive  the  cash.  The  provision 
would  limit  this  rule  to  cafeteria  plans  permitting  a  cash  option  of 
$500  or  less.  Under  the  agreement,  if  the  employee  has  the  option 
to  elect  more  than  $500  in  cash,  the  smiount  in  excess  of  $500  is 
subject  to  income,  FICA,  and  FUTA  taxes,  whether  or  not  he  elects 
to  receive  it.  The  provision  would  be  effective  for  taxable  years  be- 
ginning after  1987. 

(4)  Definition  of  Active  Participant  for  Individual  Retire- 
ment Account  (IRA)  Rules. — The  provision  would  modify  the  defi- 
nition of  active  participants  in  a  qualified  pension  plan  established 
by  the  United  States,  by  making  it  clear  that  Federal  judges  are 
active  participants  for  purposes  of  the  IRA  deduction  limit,  and 
employees  for  purposes  of  the  Code.  The  provision  would  be  effec- 
tive for  taxable  years  beginning  after  1987. 

(5)  Below-Market  Loans  to  Continuing  Care  Facilities. — The 
provision  would  apply  the  below-market  loan  rules  to  loans  made 
to  continuing  care  facilities  and  other  similar  facilities  that  provide 
consumption  items  in  connection  with  the  loan.  The  provision 
would  be  effective  for  loans  made  after  October  13,  1987. 
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BUDGET  RECONCILIATION  RECOMMENDATIONS  OF  THE  COMMIHEE  ON  WAYS  AND  MEANS— TITLES  IX 
AND  X  OF  THE  OMNIBUS  RECONCILIATION  ACT  OF  1987 


Deficit  reductini  achieved  >  (in 
biHions  of  dollars) 


Fiscal  year      Fiscal  years 
1988  1988-90 


1.  Outlays: 

Medicare   -1.5  -8.9 

Pension  Benefit  Guaranty  Corporation   -.3  -.7 

Debt  collection   -.3  -1.2 

Social  Security   («)  .1 

Family  welfare  reform   .1  1.7 

Public  assistance   («)  .\ 


Total  outlays   -1.9  -8.8 


2.  Revenues: 

President's  proposals «   -  2.4  -  9.0 

Expiring  tax  provisions   -2.0  -9.2 

Estimated  taxes   -1.8  -2.6 

Provisions  affecting  high-income  taxpayers  and  businesses  reform  provisions   -7.7  -37.4 

Miscellaneous  revenue  items  and  technical  corrections   18  4^ 

Total  revenues   -12.0  -53.3 


Toy  deficit  reduction  „   - 13.9       -  62.1 


*  Sign  indicates  impact  upon  budget  deficit 

*  Less  than  $50  million. 

>  The  President's  proposals  indude  the  Customs  Service  user  fee  provision  and  the  ESOP  estate  tax  deduction  provision. 

III.  Explanation  of  Provisions  in  Title  IX 

TITLE  IX— OUTLAY  AND  REVENUE  PROVISIONS  RELATED 
TO  SPENDING  PROGRAMS  WITfflN  THE  JURISDICTION  OF 
THE  COMMITTEE  ON  WAYS  AND  MEANS 

Subtitle  A — Social  Security  Amendments 

1.  EXTEND  FICA  TAX  TO  INACTIVE  DUTY  EARNINGS  OF  MILITARY  RE- 
SERVISTS AND  CERTAIN  OTHER  EARNINGS  (SECS.  9001,  9002,  9004 
AND  9005  OF  THE  BILL) 

Present  Law 

Under  present  law,  certain  forms  of  earnings  paid  to  employees 
are  exempt  from  FICA  taxes.  These  earnings  include: 

Armed  Forces  Reservists. — Approximately  1.4  million  Armed 
Forces  reservists  do  not  receive  Social  Security  credit  and  are  not 
subject  to  Social  Security  taxes  for  their  inactive  duty  earnings 
paid  for  their  "inactive  duty  training."  Earnings  from  full-time 
active  duty  or  from  "active  duty  for  training"  (training  sessions 
lasting  several  weeks)  constitute  covered  employment  under  cur- 
rent law. 

Agricultural  Workers. — Cash  remuneration  paid  to  an  employee 
in  any  taxable  year  for  agricultural  labor  is  excluded  from  the  defi- 
nition of  wages  unless  the  employee  receives  more  than  $150 
during  the  year  for  such  labor  or  the  employee  works  for  the  em- 
ployer more  than  20  days  during  the  year. 
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Individual  Aged  18-21. — Services  performed  by  individuals  under 
age  21  who  are  employed  by  their  parents,  even  if  employed  in  the 
parent's  trade  or  business,  do  not  currently  constitute  covered  em- 
ployment. 

Spouses. — Services  performed  by  an  individual  in  the  employ  of  a 
spouse  do  not  constitute  covered  employment. 

Explanation  of  Provision 

The  provision  extends  coverage  under  social  security  to  services 
performed  by  reservists  in  "inactive  duty  training;"  to  services  per- 
formed by  individuals  aged  18-21  working  for  their  parents  in  a 
trade  or  business;  and  to  services  performed  by  an  individual  in  the 
employ  of  his  or  her  spouse's  trade  or  business.  The  provision  also 
requires,  with  respect  to  agricultural  labor,  that:  (a)  any  remunera- 
tion for  agricultural  labor  paid  by  an  employer  to  an  employee  con- 
stitutes wages  if  the  employer  pays  more  than  $2,500  to  all  employ- 
ees for  such  labor  during  the  taxable  year,  (b)  the  $150  annual  cash 
pay  test  is  to  be  applied  if  the  $2,500  annual  payroll  test  is  not  met, 
and  (c)  that  the  20-day  test  be  eliminated. 

Effective  Date 
These  provisions  are  effective  January  1,  1988. 

2.  TREATMENT  OF  GROUP-TERM  UFE  INSURANCE  WAGES  UNDER  FICA 
(SEC.  9003  OF  THE  BILL) 

Present  Law 

The  cost  of  group-term  life  insurance  provided  by  an  employer  to 
an  employee  is  excluded  from  the  definition  of  wages  for  purposes 
of  the  FICA  tax.  For  income  tax  purposes,  the  cost  of  employer-pro- 
vided group-term  life  insurance  is  includible  in  an  employee's  gross 
income  to  the  extent  that  the  coverage  exceeds  $50,000.  Additional- 
ly, the  total  amount  of  employer-provided  group-term  life  insurance 
is  included  in  an  employee's  gross  income  if  the  coverage  is  provid- 
ed on  a  discriminatory  basis. 

Explanation  of  Provision 

The  provision  includes  the  cost  of  employer-provided  group  term 
life  insurauice  in  wages  for  FICA  tax  purposes  if  such  insurance  is 
includible  in  gross  income  for  income  tax  purposes. 

Effective  Date 

The  provision  is  effective  January  1,  1988. 

3.  RAILROAD  RETIREMENT  TIER  II  TAX  INCREASE  (SECS.  9031,  9032,  AND 

9033  OF  THE  BILL) 

Present  Law 

The  primary  source  of  income  to  the  railroad  retirement  account 
is  payroll  taxes  levied  on  covered  employers  and  their  employees. 
Currently,  both  employers  and  employees  pay  a  Tier  I  tax  which  is 
equivalent  to  the  Social  Security  tax  rate,  In  addition,  a  Tier  II  tax 
is  paid  by  both  rail  employers  and  employees.  These  taxes  are  ap- 
plied to  compensation  paid  to  employees,  up  to  the  maximum 
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annual  amount.  Under  present  law,  the  Tier  II  tax  rate  is  14.75 
percent  for  employers  and  4.25  percent  for  employees.  The  Tier  II 
wage  base  in  1987  is  $32,700. 

Explanation  of  Provision 

The  provision  increases  the  railroad  retirement  Tier  11  tax  by  2.0 
percentage  points,  effective  January  1,  1988.  The  2.0  percentage 
point  increase  is  divided  between  employer  and  employee  so  as  to 
increase  employer  contributions  by  1.35  percentage  points  and  em- 
ployee contributions  by  0.65  percentage  point,  respectively. 

Additionally,  the  provision  establishes  a  seven  member  Commis- 
sion on  Railroad  Retirement  Reform  to  study  alternative  methods 
of  financing  the  railroad  retirement  system.  The  President  would 
appoint  three  members,  one  of  whom  would  represent  rail  labor, 
one  of  whom  would  represent  rail  management,  and  one  of  whom 
would  represent  the  general  public.  The  President  pro  tempore  of 
the  Senate  would  appoint  two  public  members  after  consultation 
with  the  Chairman  of  the  Senate  Committee  on  Labor  and  Humsm 
Resources  and  the  Chairman  of  the  Senate  Committee  on  Finance. 
The  Speaker  of  the  House  of  Representatives  would  appoint  two 
public  members  after  consultation  with  the  Chairman  of  the  House 
Committee  on  Ways  and  Means  and  the  Chairman  of  the  House 
Committee  on  Energy  and  Commerce.  The  Commission  would 
submit  its  findings  to  Congress  by  October  1,  1989. 

Effective  Date 
The  provision  is  effective  January  1,  1988. 

4.  attorneys'  fees  (SEC.  9021  OF  THE  BILL) 

Present  Law 

Attorneys  representing  Social  Security  claimants  may  petition 
for  a  fee  of  up  to  25  percent  of  the  pastndue  benefits  to  which  the 
claimant  is  entitled.  Under  current  procedures,  the  attorney  must 
petition  for  this  amount;  the  ALJ  deciding  the  case  reviews  the  fee 
petition,  and,  if  the  amount  is  under  $1,500,  may  award  the  fee  at 
that  point.  If  the  amount  of  the  fee  is  over  $1,500,  the  petition  must 
be  sent  to  the  regional  AU  ofHce  for  review.  In  cases  where  the 
beneficiary's  back  award  is  subject  to  offset  for  repa)rment  of  SSI 
benefits  or  to  the  worker's  compensation  offset,  SSA's  current 
policy  is  to  apply  the  offset  before  paying  the  attorney  fee,  so  that 
in  most  cases  there  are  no  funds  left  to  pay  the  attorney. 

Explanation  of  Provision 

The  provision  eliminates  the  fee  petition  process  for  most  cases, 
and  establishes  in  its  place  an  automatic  fee  pa5rment  procedure 
under  which  the  attorneys  will  automatically  be  paid  25  percent  of 
the  back  award  due  the  claimant,  up  to  a  cap  of  $4,000,  indexed  to 
the  Social  Security  COLA.  This  amount  will  be  paid  by  SSA  at  the 
time  the  back  award  is  paid  to  the  beneficiary,  if  no  challenge  to 
the  size  of  the  fee  is  filed  by  then  by  the  ALJ  or  other  agency  deci- 
sionmaker in  the  case,  or  by  the  claimant.  The  payment  would  be 
be  made  in  the  form  of  a  two-party  check  payable  to  the  attorney 
and  the  claimant  for  the  full  amount  of  the  back  award,  accompa- 
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nied  by  a  notice  from  SSA  setting  forth  the  amount  due  the  attor- 
ney and  the  claimant  and  an  affidavit  as  to  the  proper  division  of 
the  back  award  to  be  sworn  to  by  the  attorney  and  the  claimant 
and  returned  to  SSA.  The  attorney  may  waive  the  fee  altogether, 
in  which  case  the  claimant  would  receive  the  full  back  award 
check.  The  attorney  may  also  arrange  with  the  claimant  to  receive 
less  than  the  automatic  process  would  provide.  Payment  of  benefits 
is  to  begin  within  60  days  of  the  determination  decision. 

The  decisionmaker  in  the  case,  usually  the  ALJ,  must  be  notified 
by  SSA  by  the  time  of  the  hearing  as  to  the  approximate  amount  of 
the  beneficiary's  back  award  and  of  the  attorney  fee  to  be  paid. 
The  decisionmaker  must  relay  this  information  to  the  claimant  and 
the  attorney  at  the  time  of  the  hearing.  The  ALJ  (or  other  decision- 
maker), the  claimant  or  the  attorney  in  the  case  may  file  a  protest 
against  the  size  of  the  fee  during  a  period  of  up  to  20  days  after  the 
preliminary  estimate  is  provided  at  the  hearing. 

In  cases  of  a  protest  by  the  client  or  the  AU,  or  where  the  attor- 
ney wishes  to  be  paid  more  than  the  $4,000  cap  amount,  the  attor- 
ney must  file  a  petition  supporting  the  fee  request.  This  petition  is 
to  be  reviewed  by  the  individual  ALJ  hearing  the  case  when  the 
claimant  is  protesting  or  when  the  attorney  is  requesting  a  higher 
fee,  and  by  the  regional  office  where  the  AU  or  other  decision- 
maker is  protesting  (through  notice  to  the  regional  ALJ  office  or  to 
an  office  designated  by  the  Secretary  in  cases  of  a  non-AU  deci- 
sionmaker.) It  is  the  committee's  intent  that  the  estimate  of  the 
back  award  and  fee  provided  at  the  hearing  be  considered  prelimi- 
nary, and  that  if  the  actual  fee  is  substantially  greater  or  less  than 
the  estimate  (for  example,  more  than  50  percent  higher  or  lower), 
the  claimant  and  the  attorney  may  each  protest  at  the  time  the 
two-party  check  is  received  by  the  attorney. 

The  committee  wishes  to  emphasize  that  protest  of  a  fee  amoimt 
by  the  ALJ  or  other  agency  decisionmaker  is  to  be  made  only  in 
exceptional  cases,  where  the  ALJ  or  hearing  examiner  has  direct 
evidence  of  extraordinary  circumstances  making  the  automatic  fee 
amount  extremely  inappropirate,  such  as  an  attorney  failing  to 
represent  a  claimant  in  any  way  at  the  hearing  or  in  the  filing  of 
the  claim.  This  process  is  not  to  be  used  to  establish  regular  re- 
views of  fees  at  the  ALJ  level.  In  addition,  when  the  petition  for  a 
fee  is  presented,  either  in  protest  cases  or  in  cases  where  the  auto- 
matic procedure  is  not  used,  the  agency  is  to  adhere  as  closely  as 
possible  to  the  principles  set  out  in  the  automatic  procedure.  The 
committee  believes  that  the  contingent  nature  of  the  great  majori- 
ty of  agreements  between  lawyers  and  applicants  makes  reimburse- 
ment according  to  an  hourly  rate  inappropriate. 

In  cases  of  continuing  entitlement  to  benefits,  where  pajonents 
have  continued  through  the  appeal  process  and  either  no  back 
award,  or  one  covering  only  the  period  after  the  ALJ  hearing,  is 
due,  the  attorney  would  be  granted  an  award  of  25  percent  of  the 
total  amount  of  benefits  paid  through  the  period  of  appeal.  This 
amount  would  constitute  an  "overpajnnent"  on  the  beneficiary's  ac- 
count, which  would  then  be  repaid  by  the  beneficiary  at  a  rate  of 
10  percent  of  the  benefit  each  month.  Where  no  benefits  accrue  per 
se  (e.g.,  representative  payee  disputes,  Medicare  eligibility,  disputes 
over  the  existence  of  overpajonents,  etc.),  the  fee  would  be  set  at  an 
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amount  not  to  exceed  three  times  the  basic  monthly  benefit 
amount  (PIA),  or  if  less,  three  times  the  monthly  benefit  amount 
(in  cases  of  reduced  PIA  benefits  such  as  disabled  widows  or  dis- 
abled adult  children).  This  amount  will  be  paid  through  the  over- 
payment procedure  described  above,  and  may  be  disputed  by  either 
the  ALJ  or  the  claimant.  In  all  cases  where  Title  11  Social  Security 
benefits  are  due,  the  25  percent  attorney's  fee  would  be  calculated 
based  on  the  gross  amount  of  the  back  award  before  applying  any 
offsets  to  the  back  award. 

In  cases  where  several  attorneys  are  involved,  the  check  must  be 
sent  to  the  latest  attorney  of  record,  who  will  be  charged  with  re- 
solving the  shares  of  the  fee  with  the  other  attorneys  involved.  In 
any  case  where  the  attorney  improperly  handles  the  two-party 
check,  particularly  where  the  affidavit  is  not  properly  signed  and 
returned,  the  attorney's  privilege  to  represent  Social  Security 
claimants  must  be  suspended.  In  any  case  where  the  attorney  ap- 
peals for  and  wins  a  higher  fee  than  that  provided  under  the  auto- 
matic process,  and  the  back  benefit  is  insufficient  to  pay  the  higher 
amount,  the  attorney  must  deal  directly  with  the  claimant  for  the 
excess  amount. 

In  cases  where  a  fee  will  be  determined  by  a  district  court  for 
time  spent  before  that  court,  the  committee  intends  no  change  in 
the  current  law  insofar  as  the  Federal  court's  fee  decision  is  con- 
cerned. However,  where  that  attorney  is  also  entitled  to  a  fee  for 
services  performed  before  SSA,  the  automatic  fee  amount  and  proc- 
ess (i.e.,  25  percent  of  the  back  award  up  to  $4,000  for  the  time 
spent  before  the  agency)  should  apply. 

Effective  Date 

The  provision  is  effective  for  decisions  rendered  on  or  after  Janu- 
ary 1, 1988. 

5.  GOVERNMENT  PENSION  OFFSET  CORRECTION  (SEC.  9006  OF  THE  BILL) 

Present  Law 

Under  the  government  pension  offset,  spouse's  and  surviving 
spouse's  benefits  received  by  a  worker  based  on  his  or  her  spouse's 
Social  Security  covered  work  are  reduced  by  two-thirds  of  the 
amount  of  any  government  pension  to  which  a  person  is  entitled 
based  on  his  or  her  own  work  in  a  Federal,  State  or  local  govern- 
ment job  not  covered  under  Social  Security. 

The  treatment  of  government  workers  under  the  government 
pension  offset  is  similar  to  the  treatment  of  workers  in  Social  Secu- 
rity covered  emplojmient.  In  Social  Security  covered  emplojrment, 
the  total  amount  of  benefits  which  can  be  received  by  a  worker 
who  is  eligible  to  receive  both  a  spouse's  benefit  or  a  surviving 
spouse's  benefit  and  a  worker's  benefit  based  on  his  or  her  own 
Social  Security  covered  work  is  limited  to  the  greater  of  the  two 
benefits.  In  effect,  the  spouse's  benefit  is  offset  by  the  worker's  ben- 
efit and  only  the  excess,  if  any,  is  paid  in  addition  to  the  worker's 
benefit. 

Those  pensions  based  on  government  emplo3rment  which  is  cov- 
ered by  Social  Security  are  exempt  from  the  government  pension 
offset,  since  workers  covered  by  Social  Security  are  already  subject 
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to  the  offset  of  Social  Security  spouse's  and  survivors  spouse's  bene- 
fits described  above.  The  Social  Security  Act  therefore  provides 
that  the  offset  does  not  apply  to  pensions  based  on  government  em- 
plojmient  which  is  covered  under  Social  Security  on  the  last  day  of 
the  person's  employment.  The  purpose  of  this  "last  day"  rule  is  to 
relieve  from  the  government  pension  offset  employees  in  those 
State  and  local  governments  which  voluntarily  agree  to  cover  a 
group  of  or  all  of  their  employees  under  Social  Security. 

The  Federal  Employees'  Retirement  System  Act  of  1986  (FERA) 
established  a  new  retirement  system  which  includes  Social  Security 
coverage  for  Federal  employees.  Under  this  new  system,  those  em- 
ployees currently  covered  by  the  Civil  Service  Retirement  System 
(CSRS)  will  ge  given  the  opportunity  from  July  1,  1987,  to  E)ecem- 
ber  31,  1987,  to  make  a  one-time  election  to  join  FERS  and  obtain 
Social  Security  coverage. 

The  unintended  interaction  of  the  new  FERS  program  and  the 
"last  day"  rule  permit  an  individual  to  avoid  the  government  pen- 
sion offset  and  receive  both  a  full  government  pension  and  a  full 
spouse's  or  surviving  spouse's  benefit.  By  switching  to  FERS  for 
just  one  day  prior  to  retirement,  the  individual  is  able  to  meet  the 
last  day  rule  and  escape  the  pension  offset. 

Explanation  of  Provision 

A  Federal  employee  will  be  exempt  from  the  government  pension 
offset  if  he  or  she  has  5  years  of  Federal  employment  covered  by 
Social  Security  after  June  30,  1987. 

A  transition  is  provided  for  those  who  are  near  retirement:  Per- 
sons who  are  65  or  over  during  calendar  year  1987  will  be  exempt 
from  the  government  pension  offset  if  they  have  6  months  of  Social 
Security  covered  Federal  emplojrment;  those  turning  65  in  calendar 
year  1988  will  be  exempt  with  1  year  of  Social  Security  covered 
Federal  employment;  those  turning  65  in  calendar  year  1989  will 
be  exempt  with  2  years;  those  turning  65  in  calendar  year  1990  will 
be  exempt  with  3  years;  those  turning  65  in  calendar  year  1991  will 
be  exempt  with  4  years;  and  those  turning  65  in  calendar  year  1992 
and  thereafter  will  be  exempt  with  5  years. 

Effective  Date 

The  provision  is  effective  for  Federal  employees  who  join  FERS 
on  or  after  June  30,  1987. 

6.  TREAT  CORPORATE  DIRECTORS  AS  EMPLOYEES  FOR  FICA  TAX  PURPOSES 
(SEC.  9022  OF  THE  BILL) 

Present  Law 

At  present,  fees  paid  to  directors  of  corporations  for  their  serv- 
ices are  taxable  under  Social  Security  as  self-employment  income. 
Corporate  directors  are  not  considered  employees  of  the  corpora- 
tion for  Social  Security  emplojrment  tax  purposes.  This  treatment 
allows  directors  of  corporations  to  defer  receipt  of  a  substantial 
fraction  of  their  director  fees  until  after  they  attain  the  age  of  70 
as  a  way  of  avoiding  the  retirement  test  under  Social  Security  and 
delaying  the  pajrment  of  taxes  on  fee  income. 
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Explanation  of  Provision 

The  provision  amends  the  Social  Security  Act  to  treat  directors 
of  corporations  as  employees  solely  for  FICA  tax  and  Social  Securi- 
ty earnings  test  purposes.  This  change  is  intended  to  be  narrowly 
construed,  and  is  not  to  be  applied  for  other  purposes. 

Effective  Date 

This  proposal  is  effective  for  services  performed  on  or  after  Janu- 
ary 1,  1988. 

7.  MODIFY  THE  EARNINGS  TEST  FOR  THE  YEAR  IN  WHICH  A  WORKER 
DIES  (SEC.  9023  OF  THE  BILL) 

Present  Law 

Under  current  law,  any  beneficiary  under  age  70  with  earnings 
in  excess  of  certain  thresholds  (in  1987,  $6,000  annually  for  those 
under  65,  $8,160  for  those  over  65)  receives  a  $1  reduction  in  bene- 
fits for  every  $2  earned  over  the  annual  threshold.  If  an  individual 
dies  in  the  middle  of  the  year,  the  annual  exempt  amount  is  pro- 
rated accordingly.  Further,  in  the  case  of  a  beneficiary  who  dies  in 
the  month  prior  to  the  month  he  or  she  attains  age  65,  the  lower 
threshold  level  applies.  This  may  cause  a  beneficiary  who  reason- 
ably expects  to  live  until  the  end  of  the  year,  or  reach  65  during 
the  year,  to  be  subject  to  either  the  prorated  threshold  or  the  lower 
threshold. 

Explanation  of  Provision 

The  provision  allows  beneficiaries  to  earn  the  full  annual  exempt 
amount  in  the  year  of  death  and  to  be  subject  to  the  higher  annual 
exempt  amount  if  they  die  before  they  reach  age  65  in  the  year 
they  would  otherwise  have  attained  age  65. 

Effective  Date 
The  provision  is  effective  upon  enactment. 

8.  DENIAL  OF  BENEFITS  TO  INDIVIDUALS  DEPORTED  OR  ORDERED  DEPORT- 
ED ON  THE  BASIS  OF  ASSOCIATION  WITH  THE  NAZI  GOVERNMENT  OF 
GERMANY  DURING  WORLD  WAR  II  (SEC.  9024  OF  THE  BILL) 

Present  Law 

Section  202(nXl)  of  the  Social  Security  Act  provides  for  the  sus- 
pension of  benefits  due  to  the  deportation  of  a  worker  beginning 
with  the  month  after  the  month  in  which  the  Secretary  of  Health 
and  Human  Services  is  notified  by  the  Attorney  General  that  the 
individual  has  been  deported  under  various  paragraphs  of  section 
241(a)  of  the  Immigration  and  Nationality  Act.  However,  section 
202(nXl)  does  not  apply  to  individuals  who  have  been  deported  on 
account  of  certain  activities  under  the  direction  of  or  in  association 
with  the  Nazi  Government  of  Germany  during  World  War  II  (para- 
graph (19)  of  section  241(a)).  Paragraph  19,  pertaining  to  Nazi  war 
criminals,  was  added  to  the  Immigration  and  Nationality  Act  in 
1978.  The  Social  Security  Act  was  not  amended  to  reflect  this 
change  at  that  time. 


851 


Explanation  of  Provision 

The  provision  suspends  benefits  for  an  individual  against  whom 
a  final  order  of  deportation  has  been  ordered  on  the  basis  of  being 
a  Nazi  war  criminal. 

Effective  Date 
The  provision  is  effective  upon  enactment. 

9.  CLARIFY  TERMS  OF  APPOINTMENT  AND  SUCCESSION  FOR  PUBUC 
MEMBERS  OF  THE  BOARD  OF  TRUSTEES  (SEC.  9025  OF  THE  BILL) 

Present  Law 

Under  current  law,  the  Board  of  Tnistees  of  the  OASDI  trust 
funds  is  composed  of  the  Secretary  of  Treasury,  the  Secretary  of 
Labor,  the  Secretary  of  Health  and  Human  Services,  and  two  mem- 
bers of  the  public  (both  of  whom  may  not  be  from  the  same  politi- 
cal party),  nominated  by  the  President  for  a  term  of  4  years  and 
subject  to  confirmation  by  the  Senate. 

Explanation  of  Provision 

The  provision  clarifies  that  a  public  member  appointed  to  fill  a 
vacancy  occurring  before  the  end  of  a  term  shall  be  appointed  only 
for  the  remainder  of  such  term,  and  specifies  that  a  public  member 
may  serve  after  the  expiration  of  his  term  until  his  successor  has 
taken  office. 

Effective  Date 
This  provision  is  effective  upon  enactment. 

10.  MODIFICATION  OF  VOLUNTARY  COVERAGE  BETWEEN  THE  STATE  OF 
IOWA  AND  THE  SECRETARY  OF  HEALTH  AND  HUMAN  SERVICES  (SEC. 
9008  OF  THE  BILL) 

Present  Law 

Under  current  law,  a  State  may  enter  into  an  agreement  with 
the  Secretary  of  Health  and  Human  Services  to  voluntarily  cover 
State  and  local  employees  under  Social  Security.  The  coverage  may 
extend  to  those  groups  of  employees  designated  by  the  State. 

In  1986,  the  Iowa  State  Supreme  Court  held  that  certain  paid 
police  and  firefighter  departments  in  a  number  of  Iowa  communi- 
ties were  not  covered  under  Social  Security,  although  Social  Securi- 
ty contributions  had  in  fact  been  deposited  with  the  Treasury.  Ac- 
cording to  the  Iowa  Public  Employees  Retirement  System,  as  many 
as  18  communities  are  continuing  to  make  contributions  to  S(x;ial 
Security  which  are  invalid  and  which  build  no  protection  for  the 
employee. 

Explanation  of  Provision 

The  provision  allows  the  State  of  Iowa  to  modify  retroactively  its 
voluntary  agreement  with  the  Secretary  of  Health  and  Human 
Services  to  validate  coverage  for  certain  police  and  firefighter  posi- 
tions. The  agreement  must  be  modified  prior  to  January  2,  1989. 
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Effective  Date 
This  provision  is  effective  upon  enactment. 

11.  MODIFICATION  OF  THE  ALTERNATE  BENEFIT  FORMULA  FOR  PERSONS 
WITH  PENSIONS  FROM  NONCOVERED  EMPLOYMENT  (SEC.  9007  OF  THE 
BILL) 

Present  Law 

A  modified  Social  Security  benefit  formula  affecting  persons  with 
pensions  from  emplojrment  not  covered  by  Social  Security  was  en- 
acted in  the  Social  Security  Amendments  of  1983  (P.L.  98-21). 

The  normal  Social  Security  benefit  formula  is  weighted  so  as  to 
give  proportionately  higher  benefits  to  low-earning  workers.  This  is 
done  by  calculating  the  benefit  according  to  a  three-tiered  benefit 
formula:  90  percent  of  the  first  $310  of  average  indexed  monthly 
earnings,  32  percent  of  earnings  between  $310  and  $1,866,  and  15 
percent  of  earnings  above  $1,866.  These  amounts  are  indexed  and 
updated  annually.  Because  this  monthly  earnings  figure  is  arrived 
at  by  averaging  the  worker's  lifetime  covered  earnings  over  a  35- 
year  period,  a  worker  with  only  10  or  15  years  of  covered  employ- 
ment (even  highly  paid  emplo)rment)  is  treated  imder  the  benefit 
formula  like  a  low-earning  worker  when  those  years  are  averaged 
over  35  years.  Thus,  prior  to  the  Social  Security  Amendments  of 
1983,  relatively  high-paid  government  workers  received  the  benefit 
of  the  weighted  formula,  even  though  their  pensions  from  nonco- 
vered  emplojrment  were  designed  to  pay  the  equivalent  of  Social 
Security  plus  a  private  pension. 

In  order  to  address  this  situation,  Congress  provided  a  special 
formula  for  persons  with  pensions  from  noncovered  employment. 
This  formula  changes  the  first  bracket  of  the  three-bracket  formu- 
la: instead  of  90  percent  of  the  first  $310  of  average  monthly  earn- 
ings, it  gives  40  percent  of  that  amount,  plus  32  percent  of  $310 
through  $1,866,  plus  15  percent  of  earnings  above  $1,866.  (These 
dollar  figures  are  for  1987  and  increase  each  year  according  to  the 
increase  in  wages.)  There  is  a  limit  on  the  reduction  in  any  work- 
er's Social  Security  benefits  of  one-half  the  amount  of  the  non- 
covered  pension.  Workers  with  30  years  or  more  of  Social  Security 
covered  work  are  exempt  from  the  alternate  benefit  computation, 
and  those  with  29  to  26  years  are  subject  to  a  phase-in  of  the  40- 
percent  factor  (from  80  percent  for  29  years  down  to  50  percent  for 
26  years).  This  provision  became  effective  for  workers  first  eligible 
for  either  government  p)ensions  or  Social  Security  benefits  in  1986 
and  later,  under  a  phase-in  transition  period  lasting  from  1986  to 
1990. 

Explanation  of  Provision 

The  provision  libersdizes  the  covered  work  requirement  for  ex- 
emption from  the  formula  as  follows:  those  with  25  years  or  more 
of  covered  work  are  exempt;  those  with  24  years  receive  80  percent 
of  the  first  bracket;  those  with  23  years,  70  percent;  those  with  22 
years,  60  percent;  those  with  21  years,  50  percent;  and  those  with 
20  or  fewer  years  receive  the  regular  40  percent. 
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Effective  Date 

The  provision  is  effective  upon  enactment  for  benefits  paid  after 
1987. 

12.  CONTINUATION  OF  DISABILITY  BENEFITS  DURING  APPEAL  (SEC.  9010 

OF  THE  BILL) 

Present  Law 

Under  a  provision  that  expires  on  December  31,  1987,  a  disability 
beneficiary  who  has  been  determined  to  be  no  longer  disabled  at 
the  initial  stage  of  administrative  review  may  elect  to  continue  to 
receive  disability  benefits  throughout  the  administrative  appeals 
process.  Extended  benefits  provided  with  respect  to  determinations 
made  on  or  before  December  31,  1987,  are  last  payable  for  June 
1988  (i.e.,  the  July  1988  benefit  check).  These  benefits  are  subject  to 
recovery  as  an  overpajnnent  in  the  event  that  the  initial  termina- 
tion decision  is  upheld  by  an  administrative  law  judge.  The  provi- 
sion authorizing  benefits  pending  appeal  was  first  enacted  as  part 
of  Public  Law  97-455,  and  has  been  extended  twice  (most  recently 
as  part  of  the  Social  Security  Disability  Benefits  Reform  Act  of 
1984). 

Explanation  of  Provision 

The  provision  extends  for  1  year  the  continued  pa5nnent  of  dis- 
ability benefits  during  appeal.  The  last  month  of  pa3mient  would  be 
for  June  1989  (i.e.,  the  July  1989  check). 

Effective  Date 
The  provision  is  effective  January  1,  1988. 

13.  LENGTHEN  THE  EXTENDED  PERIOD  OF  EUGIBIUTY  FOR  DISABILITY 
BENEFITS  (SEC.  9011  OF  THE  BILL) 

Present  Law 

Under  current  law,  a  Social  Security  disability  beneficiary  who 
returns  to  the  work  force  may  become  automatically  reentitled  to 
benefits  within  a  15-month  extended  period  of  eligibility,  if  the 
work  effort  fails  and  the  person  continues  to  suffer  from  a  dis- 
abling impairment.  The  extended  period  of  eligibility  begins  in  the 
first  month  following  the  9-month  trial  work  period,  and  allows  an 
individual  to  have  benefits  reinstated  without  filing  a  new  applica- 
tion for  any  month  in  which  the  person  does  not  engage  in  substan- 
tial gainful  activity  (receipt  of  earnings  of  $300  a  month).  The  ex- 
tended period  of  eligibility  is  intended  to  encourage  disability  bene- 
ficiaries to  attempt  to  return  to  work  without  the  fear  that  eligibil- 
ity will  be  terminated  and  benefits  will  only  be  reinstated  after  a 
new  application. 

Explanation  of  Provision 

The  provision  lengthens  the  extended  period  of  eligibility  from  15 
to  60  months. 

Effective  Date 
This  provision  is  effective  January  1,  1988. 
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14.  INTERIM  BENEFITS  IN  CASES  OF  DELAYED  FINAL  DECISIONS  (SEC. 
9009  OF  THE  BILL) 

Present  Law 

Presently,  there  is  an  administrative  appeals  system  for  disabil- 
ity claimants  and  beneficiaries  whose  claims  are  under  review  com- 
posed of  four  levels:  (1)  an  initial  decision  by  a  State  agency;  (2) 
State  agency  reconsideration;  (3)  a  hearing  before  an  administra- 
tive law  judge  (ALJ);  and  (4)  Appeals  Council  review.  If  an  individ- 
ual receives  a  favorable  decision  from  an  ALJ,  the  Appeals  Council 
may  on  its  own  motion  review  the  AU  determination,  and  act  to 
affirm,  revise,  reverse,  or  remand  the  AU  decision. 

Explanation  of  Provision 

The  provision  requires  that  in  any  case  in  which  an  ALJ  has  de- 
termined that  an  individual  is  eligible  for  disability  benefits  and 
the  Secretary  has  not  acted  within  90  days  to  issue  a  final  decision, 
interim  benefits  will  be  provided  to  the  individual  pending  the  issu- 
ance of  a  final  decision.  The  individual's  benefits  will  commence 
with  the  month  preceding  the  month  in  which  the  90-day  period 
expires  and  will  not  be  considered  overpajrments  if  eligibility  is  fi- 
nally denied,  unless  the  benefits  were  fraudulently  obtained. 
Claimants  whose  own  action  resulted  in  delays  without  good  cause 
would  not  be  permitted  to  toll  more  than  20  such  days  toward  the 
90-day  limit. 

Effective  Date 

The  provision  applies  with  respect  to  ALJ  determinations  occur- 
ring 180  days  after  the  date  of  enactment. 

15.  EXPAND  EMPLOYER  SHARE  OF  FICA  TAX  TO  INCLUDE  ALL  CASH  TIPS 
(SEC.  9012  OF  THE  BILL) 

Present  Law 

The  FICA  taxes  imposed  on  the  employee  and  the  employer  gen- 
erally are  equal.  The  employer  is  responsible  for  withholding  the 
employee's  share  of  the  tax  from  the  employee's  wages  smd  remit- 
ting the  tax,  together  with  the  employer's  share  of  the  tax,  to  the 
Internal  Revenue  Service.  Special  rules  apply  to  tips,  however.  For 
purposes  of  the  employee  FICA  tax,  all  tips  received  by  employees 
are  considered  remuneration  for  services  and  are  subject  to  the  tax. 
The  tips  are  generally  deemed  to  be  received  at  the  time  the  em- 
ployee files  a  written  statement  with  the  employer  reporting  the 
receipt  of  the  tips. 

The  full  amount  of  tips  received  by  an  employee  is  not,  however, 
usually  subject  to  the  FICA  tax  imposed  on  the  employer.  The  em- 
ployee is  deemed  to  receive  wages  for  purposes  of  the  employer's 
share  of  FICA  taxes  only  to  the  extent  of  the  excess  of  the  Federal 
minimum  wage  rate  over  the  actual  wage  rate  paid  by  the  employ- 
er. Any  tips  received  in  excess  of  the  difference  between  the  wages 
paid  and  the  minimum  wage  are  not  subject  to  the  employer's  por- 
tion of  the  tax. 
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Explanation  of  Provision 

Under  this  provision,  all  cash  tips  would  be  included  within  the 
definition  of  wages  for  purposes  of  the  employer's  share  of  FICA 
taxes.  Thus,  employers  would  be  required  to  pay  FICA  taxes  on  the 
total  amount  of  cash  tips  up  to  the  Social  Security  wage  base. 

Effective  Date 

This  provision  is  effective  for  remuneration  received  on  or  after 
January  1,  1988. 

Subtitle  B— Family  Welfare  Reform 

Introduction 

1.  Purpose 

The  Family  Welfare  Reform  Act  of  1987,  (H.R.  1720  as  reported 
by  the  Committee  on  Ways  and  Meems),  makes  significant  changes 
in  the  nation's  basic  welfare  program.  Aid  to  Families  with  De- 
pendent Children  (AFDC).  The  legislation  is  designed  to  promote 
family  stability,  self-support  through  work,  the  paj^ent  of  child 
support,  and  improvements  in  need-based  cash  support  for  families. 

President  Reagan,  in  his  State  of  the  Union  Message  on  Jan- 
uary 27,  1987,  called  on  the  Congress  to  enact  welfare  reform.  The 
President's  welfare  reform  program  includes  a  new  work,  educa- 
tion, and  training  program  for  welfare  recipients  and  large  scale 
demonstration  projects  to  test  State  and  local  welfare  reform  ideas. 

Reducing  welfare  dependency  by  creating  signific£int  work,  edu- 
cation and  training  opportunities  for  AFDC  recipients  is  the  cor- 
nerstone of  the  bill.  The  National  Education,  Training  and  Work 
program,  or  NETWork,  is  devoted  exclusively  to  helping  AFDC 
families  become  self-supporting.  It  targets  Federal  resources  on  the 
families  who  are  most  in  need  of  assistance — those  who  can  be  ex- 
pected to  become  long-term  welfare  dependent. 

NETWork  is  an  individualized  program,  tailored  to  the  family's 
needs  and  the  State's  resources.  It  will  offer  the  chance  to  return 
to  school  for  welfare  recipients  who  are  without  a  high  school  edu- 
cation. Training,  job  search  and  other  work  activities  are  also  an 
integral  part  of  the  NETWork  program.  States  could  continue 
**workfare"  programs  so  long  as  training  is  provided  also  and  long- 
term  workfare  assignments  are  avoided.  This  is  because  NET- 
Work's  first  priority  is  to  prepare  welfare  recipients  for  real  jobs  in 
their  communities.  The  program  is  directed  not  only  to  the  adults 
in  the  family,  but  also  to  the  children,  so  that  any  cycle  of  welfare 
dependency  can  be  broken. 

The  emphasis  in  this  program  is  on  independence  and  mutual  ob- 
ligation. The  respective  obligations  of  the  recipient  and  the  welfare 
department  are  spelled  out  in  a  mutuadly  negotiated  agreement 
and  carried  out  through  a  case  management  system  designed  to 
assure  that  the  services  are  provided  and  barriers  to  employment 
are  removed. 

To  ease  the  transition  to  work,  the  bill  creates  modest  financial 
incentives  so  that  families  who  work  are  better  off  than  those  that 
do  not.  Day  care  subsidies  and  Medicaid  would  also  be  available  for 
families  who  go  to  work  and  earn  their  way  off  AFDC.  These  are 
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the  ^'tickets  to  success"  and  independence  for  welfare  families 
which  assure  that  parents  won't  be  asked  to  put  their  children's 
health  or  safety  in  jeopardy  if  they  go  to  work. 

Helping  families  to  support  themselves  often  requires  child  sup- 
port enforcement.  The  bill  is  designed  to  improve  efforts  to  estab- 
lish paternity  of  children,  assure  that  child  support  orders  are 
fairly  set  and  regularly  updated,  and  give  States  incentives  to  use 
effective  enforcement  techniques. 

Our  welfare  system  must  also  become  pro-family.  If  we  want 
families  to  stay  together  and  support  themselves,  as  the  President 
suggests,  then  we  can't  deny  them  AFDC  when  they  face  tough 
times.  Tlie  bill  mandates  AFDC  for  unemployed  two-parent  fami- 
lies. It  also  creates  incentives  to  improve  AFDC  benefits,  a  step 
that  is  needed  to  reduce  the  decline  in  real  benefits  that  has  oc- 
curred since  1970. 

Finally,  in  response  to  President  Reagan's  request,  the  bill  in- 
cludes a  series  of  carefully  targeted  demonstration  projects  de- 
signed to  test,  on  a  limited  oasis,  innovative  approaches  to  encour- 
aging work,  reducing  welfare  dependency,  streamlining  administra- 
tion, and  improving  the  quality  of  life  of  AFDC  families.  A  total  of 
10  demonstration  projects  would  be  authorized. 

This  legislation  does  not  solve  all  of  the  problems  of  the  current 
welfare  system.  It  does,  however,  lay  the  foundation  for  systematic 
change  by  making  an  investment  in  America's  poor  families.  Al- 
though that  investment  will  cost  money  now,  it  can  be  expected  to 
save  money  in  the  long  run  as  it  creates  a  future  of  hope  and  eco- 
nomic independence  for  many  of  America's  poor  children. 

2,  Background  and  Need  for  Legislation 

It  has  been  said  that  "A  decent  provision  for  the  poor  is  the  test 
of  civilization."  The  American  people  have  been  tested  continuous- 
ly by  the  specter  of  poverty.  For  some  groups,  such  as  the  elderly, 
we  have  received  passing  grades.  For  other  groups,  such  as  chil- 
dren in  poor  families,  we  are  on  the  brink  of  failure.  In  the  past  20 
years,  we  have  seen  an  alarming  increase  in  the  rate  of  child  pov- 
erty, an  erosion  of  parental  responsibility  and  initiative,  and  per- 
sistent welfare  dependence  among  a  small  but  troubling  segment  of 
the  population. 

Rise  in  Child  Poverty. — Children  displaced  the  elderly  as  the 
poorest  group  of  American  citizens  in  1974.  Since  that  time,  child 
poverty  has  grown  deeper  and  more  widespread.  Today,  20  percent 
of  all  American  children  are  poor.  Half  of  these  children  live  in 
female-headed  families.  Poverty  is  also  a  function  of  race.  Almost 
half  of  all  Black  children  and  more  than  one-third  of  all  Hispanic 
children  are  poor. 

Without  a  working  parent,  a  child  is  almost  sure  to  be  poor.  But 
having  a  working  parent  is  no  guarantee  against  poverty.  Many 
children  need  two  earners  or  cash  supplements  to  one  earner's  full 
time  wages  if  they  are  to  escape  poverty. 

Whether  poverty  is  measured  oefore  or  after  Government  trans- 
fer payments  and  whether  the  income  counted  includes  or  excludes 
noncash  benefits  and  money  paid  as  taxes,  child  poverty  rates  rose 
especially  sharply  from  1979  to  1983.  Although  the  official  count  of 
the  poor  disregards  noncash  benefits,  which  account  for  most  wel- 
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fare  spending,  counting  these  items  does  not  reverse  the  trend.  If 
food  stamps,  school  meals,  subsidized  housing,  Medicaid,  and  Medi- 
care are  treated  as  income,  the  poverty  rate  is  lower,  but  the 
steady  increase  in  poverty  which  began  in  1979  continued  until 
1983. 

Erosion  of  Benefits. — A  significant  contributor  to  the  rise  in  child 
poverty  has  been  the  steady  decline  in  the  value  of  welfare  bene- 
fits. The  main  cash  assistance  program  for  poor  children  is  the  Aid 
to  Families  with  Dependent  Chil<&en  (AFDC)  program.  Yet  only  7 
million  of  the  Nation's  12  million  poor  children  receive  AFDC  ben- 
efits and  average  AFDC  benefits  have  declined,  in  real  terms,  by  33 
percent  since  1970. 

Most  AFDC  recipients  also  receive  food  stamps  and  while  the 
VEdue  of  food  stamps  has  increased  in  recent  years  to  reflect  infla- 
tion in  food  prices,  the  combined  value  of  AFDC  and  food  stamps 
has  declined  by  18  percent  since  1970.  AFDC  families  also  receive 
Medicaid.  Like  food  stamps.  Medicaid  expenditures  have  increased 
since  1970,  a  reflection  of  increased  health  prices.  But  the  purchas- 
ing power  of  Medicaid  benefits  has  not  increased.  Not  all  AFDC 
families  receive  other  in-kind  benefits  nor  do  in-kind  benefits 
always  contribute  to  disposable  income.  Clearly,  the  safety  net  on 
which  these  children  must  rely  is  tattered. 

The  need  to  address  child  poverty  and  stem  the  decrease  in  bene- 
fits transcends  humanitarian  concern.  As  our  nation  ages,  the  need 
for  skilled  workers  increases.  Today's  children,  including  those  that 
are  poor,  are  tomorrow's  work  force.  Yet  their  numbers  are  declin- 
ing. In  1995,  there  will  be  4  million  fewer  youth  16  to  24  years  old 
available  for  work.  This  is  a  16  percent  drop  from  1986.  We  can't 
afford  to  let  them  grow  up  in  poverty,  without  an  adequate  educa- 
tion and  lacking  job  skills. 

Welfare  Dependency. — The  welfare  system  works  remarkably 
well  for  most  families  who  rely  on  it  as  a  short-term  source  of  sup- 
port during  hard  times.  Between  1970  and  1979,  for  example,  less 
than  one  percent  of  all  Americans  were  long-term  (8-10  years)  wel- 
fare dependent. 

Nearly  half  (45  percent)  of  the  families  on  AFDC  turned  to  the 
program  after  a  divorce  or  separation.  Thirty  percent  resorted  to 
AFDC  as  an  unmarried  single,  parent.  Only  12  percent  of  AFDC 
families  became  eligible  when  the  mother's  earnings  fell,  indicating 
that  for  most  families,  earnings  were  not  a  significant  source  of 
support.  Just  as  divorce  is  the  most  common  way  on  to  AFDC,  mar- 
riage is  the  most  common  way  out.  Thirty-five  percent  of  AFDC 
families  leave  AFDC  because  of  a  marriage,  only  21  percent  do  so 
because  of  increased  earnings. 

For  some  families,  however,  the  welfare  system  has  become  a 
dead-end,  offering  little  hope  and  almost  no  opportunity.  While 
nearly  half  of  those  families  who  today  begin  to  receive  AFDC  for 
the  first  time  will  leave  the  program  within  2  years,  the  remainder 
of  these  families  will  rely  on  AFDC  for  3  or  more  years.  A  trou- 
bling 17  percent  will  be  on  AFDC  for  8  or  more  years.  Long-term 
AFDC  recipients  account  for  the  bulk  of  AFDC  expenditures. 

Teenage  parent  families  present  special  problems.  Roughly  one- 
quarter  of  all  teenage  mothers  rely  on  AFIX^  during  the  year  fol- 
lowing the  birth  of  their  first  child.  Families  with  a  teen  parent 
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are  at  great  risk  of  becoming  long-term  dependent.  Many  of  these 
parents  do  not  complete  high  school,  suffer  low  self-esteem,  and 
lack  the  job  skills  and  experience  needed  to  support  their  families 
on  their  own.  Little  is  done  today  to  help  them  avoid  this  prospect. 

Lack  of  Child  Support. — Child  support  is  one  potential  source  of 
support  for  AFDC  families,  yet  the  track  record  on  support  pay- 
ments by  noncustodial  parents  is  poor.  In  1983,  of  the  8.7  million 
women  who  had  children  present  under  the  age  of  21  from  an 
absent  father,  42  percent  never  were  awarded  child  support  rights 
(nor  had  an  agreement  to  receive  child  support  pa3rments)  and, 
thus,  were  dependent  for  income  on  sources  other  than  the  father. 
For  poor  mothers,  the  proportion  without  child  support  awards  was 
even  higher,  58  percent. 

Even  those  women  awarded  child  support  are  not  guaranteed  of 
receiving  payment.  In  1983,  only  one-half  of  the  4  million  women 
owed  cMld  support  pa)mients  received  the  full  amount,  about  26 
percent  of  the  women  received  less  than  they  were  owed  and  24 
percent  received  no  pajnnent  at  all. 

The  Child  Support  Enforcement  Amendments  of  1984  have  con- 
tributed to  improving  this  situation  but  more  remains  to  be  done. 
Paternity  establishments — the  first  step  in  the  child  support  en- 
forcement process — must  be  increased  and  more  effective  tech- 
niques must  be  found  for  establishing  and  enforcing  support  orders. 
Inequities  exist  within  States  and  especially  between  States  that 
make  it  difficult  to  establish  and  enforce  support  obligations. 

Barriers  to  Self-Sufficiency. — The  most  important  way  to  de- 
crease welfare  dependence  is  to  help  families  increase  work  effort. 
Many  studies  of  welfare  families  have  indicated  that  these  parents 
want  to  work  and  when  given  the  opportunity,  will  choose  work 
over  welfare.  Instead  of  encouraging  work  by  parents  on  AFDC, 
however,  the  current  system  discourages  it.  Parents  who  go  to 
work  often  watch  their  income  decline  rather  than  increase. 

Some  argue  that  this  is  because  welfare  benefits  are  too  high. 
Given  that  combined  AFDC  and  food  stamp  benefits  today  on  aver- 
age equal  74  percent  of  the  poverty  level,  and  have  declined  in 
recent  years,  excessive  welfare  benefits  are  hardly  the  problem. 
The  problem  is  the  lack  of  real  work  incentives. 

The  current  lack  of  financial  work  incentives  is  in  part  the  result 
of  the  enactment  of  the  Reagan  administration  proposals  in  the 
Omnibus  Budget  Reconciliation  Act  of  1981.  This  act  repealed  the 
continuing  availability  of  the  so-called  **$30  and  one-third"  earned 
income  disregard,  which  allowed  AFDC  mothers  to  work  at  low- 
wage  jobs  without  losing  their  AFDC  benefits  dollar-for-dollar  with 
additional  earnings.  The  result  is  a  nearly  100  percent  *'tax"  on 
earnings  of  poor  families.  This  is  more  than  three  times  higher 
than  the  tax  rate  applied  to  wealthy  individuals  under  the  Tax 
Code. 

Without  reasonable  earned  income  disregards,  it  is  hard  for  an 
AFDC  mother  with  two  children — the  average  family  on  AFDC — to 
improve  her  family's  standard  of  living  by  working  at  a  minimum 
wage  job.  AFDC  benefits  are  competitive  with  minimum  wage  jobs 
not  because  AFDC  benefits  are  too  high,  but  because  the  wages 
these  parents  can  earn — less  expenses  and  taxes — are  too  low  to 
support  the  family. 
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For  example,  in  1976,  the  minimum  wage  of  $2.10  per  hour 
would  have  supported  a  family  of  three  at  a  little  above  the  pover- 
ty level.  Today,  the  minimum  wage  of  $3.35  per  hour  would  provide 
a  gross  income  equal  to  only  80  percent  of  the  poverty  level. 

Creating  financial  incentives — through  earned  income  disregards 
or  otherwise — only  increases  welfare  dependence,  if  you  assume 
that  whenever  AFDC  benefits  are  received,  even  as  a  supplement 
to  wages,  the  family  is  "welfare  dependent.'^  Taken  to  the  extreme, 
this  means  that  a  family  receiving  $10  per  month  from  AFDC  is 
welfare  dependent  even  though  that  family  is  earning  several  hun- 
dred dollars  each  month.  These  families  are  not  welfare  dependent. 
It  makes  sense  for  AFDC  to  provide  a  supplement  when  their  earn- 
ings are  insufficient  to  support  the  family. 

It  is  important  to  encourage  parents  of  young  children  to  partici- 
pate in  work,  education,  and  training  activities  so  that  they  may 
avoid  long-term  welfare  dependence.  The  care  and  nurturing  of 
their  young  children  is  even  more  important,  however.  Arbitrary 
work  requirements  for  these  parents  may  be  counterproductive  for 
the  children.  A  better  approach  is  to  encourage  voluntary  partici- 
pation by  parents  with  very  young  children.  A  parent  who  is  moti- 
vated to  participate  and  confident  about  her  child  care  arrange- 
ments will  make  a  better  student,  a  better  trainee,  and  ultimately 
a  better  employee. 

Most  American  mothers  with  children  under  three  who  work 
have  a  husband  to  help  in  the  care  and  nurturing  of  the  children 
and  can  afford  adequate  day  care.  Unfortunately,  single  mothers 
on  AFDC  cannot  rely  on  someone  else  to  help  them  care  for  their 
children.  As  a  consequence,  only  about  one-third  of  all  never-mar- 
ried mothers  with  young  children  (under  6)  work.  For  them  to  do 
so,  day  care  and  other  support  services  are  necessary. 

Studies  have  shown  that  the  potential  loss  of  health  benefits  for 
the  children  often  discourages  AFDC  parents  from  working  and 
that  the  staggering  cost  of  child  care  deters  many  parents  who  are 
otherwise  eager  to  return  to  the  workforce.  True  welfare  reform 
will  eliminate  the  barriers  to  work  by  creating  work  incentives  and 
easing  the  transition  from  welfare  to  work  by  providing  support 
services  these  families  need. 

Critics  of  this  legislation  have  suggested  that  it  will  make  wel- 
fare more  attractive  than  work.  They  are  wrong.  The  biU  estab- 
lishes tougher  work  requirements  than  under  current  law  and-cou- 
ples  these  requirements  with  meaningful  education  and  training 
opportunities.  The  goal,  as  the  President  has  stated  so  well,  is  re- 
ducing welfare  dependence.  This  will  be  accomplished  through  the 
mandatory  NETWork  program,  by  restoring  financial  incentives 
and  offering  the  transition  services  that  families  need  in  order  to 
go  to  work,  and  through  better  child  support  enforcement.  What 
this  bill  also  does,  however,  is  make  good  on  our  conmiitment  to 
poor  children.  It  recognizes  that  poverty  among  children  is  a  na- 
tional problem  and  lays  the  foundation  for  steadily  improving  the 
quality  of  their  lives.  To  do  otherwise  would  be  to  sell  short  our 
own  future. 
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Provisions 

1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS  (SEC.  9100  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  provision  establishes  the  short  title  to  be  the  "Family  Wel- 
fare Reform  Act  of  1987"  and  provides  a  table  of  contents. 

2.  AFDC  REPLACED  BY  FAMILY  SUPPORT  PROGRAM  (SEC.  9100A  OF  THE 

BILL) 

Present  Law 

Title  rV-A  of  the  Social  Security  Act  provides  for  pa)rment  of  Aid 
to  Families  with  Dependent  Children  (AFDC)  in  accordance  with 
approved  State  plans. 

Explanation  of  Provision 

The  bill  would  replace  AFDC  with  a  new  Family  Support  Pro- 
gram as  described  in  the  following  sections.  The  requirement  for  an 
approved  State  plan  would  be  retained. 

Part  1 — National  Education,  Training,  and  Work  (NETWork) 

Program 

Under  present  law,  authority  for  AFDC  work  activities  is  includ- 
ed in  two  titles  of  the  Social  Security  Act:  Title  IV-A,  which  au- 
thorizes the  Aid  to  Families  with  Dependent  Children  (AFDC)  pro- 
gram and  Title  IV-C,  which  authorizes  the  Work  Incentive  (WIN) 
program.  Title  IV-A  identifies  the  AFDC  recipients  who  are  re- 
quired to  register  for  WIN  and  includes  authority  for  several  work 
and  training  activities,  including  job  search,  work  supplementation, 
and  community  work  experience  programs.  Title  IV-C  authorizes 
the  WIN  program,  which  can  provide  assessment,  training,  employ- 
ment and  other  emplojnnent-related  activities,  including  job  search 
for  AFDC  recipients.  In  fiscal  year  1987,  WIN  funding  totals  $110 
million  and  is  scheduled  to  expire  on  June  30,  1987;  the  House  sup- 
plemental appropriations  bill  includes  additional  WIN  funds  for 
the  remainder  of  fiscal  year  1987. 

The  bill  does  not  make  substantive  amendments  to  Title  IV-C.  It 
does,  however,  sever  the  connection  between  AFDC  and  WIN  and 
proposes  a  new  work,  education,  and  training  program  for  eligible 
AFDC  applicants  and  recipients  within  Title  IV-A  of  the  Social  Se- 
curity Act.  A  detailed  description  of  this  new  program  follows. 

1.  ESTABUSHMENT  OF  NETWORK  PROGRAM  (SEC.  9101  OF  THE  BILL) 
(A)  STATE  PLAN  REQUIREMENT 

Present  Law 

No  Title  rV-A  requirement. 
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Explanation  of  Provision 

The  bill  would  require  each  State,  as  a  condition  of  receiving 
Title  IV-A  funds,  to  establish  an  education,  training,  and  work  pro- 
gram. 

(B)  ESTABLISHMENT  AND  OPERATION  OF  STATE  PROGRAMS 

Present  Law 

No  Title  rV-A  requirement. 
Explanation  of  Provision 

The  bill  would  require  each  State  Title  IV-A  agency  to  submit  a 
plan,  subject  to  the  approval  of  the  Secretary,  providing  that  the 
NETWork  program  be  available  in  each  political  subdivision  of  the 
State  where  it  is  feasible. 

The  NETWork  program  would  be  administered  by  the  Title  IV-A 
agency.  Federal  funds  available  under  the  NETWork  program 
would  augment  and  expand  existing  services  and  could  not  replace 
or  supplant  State  or  local  funds. 

Private  sector  and  local  government  participation  would  be  re- 
quired in  planning  and  program  design.  In  addition  to  assuring  co- 
ordination and  consultation,  this  requirement  is  intended  to  assure 
that  the  State  program  is  responsive  to  the  needs  of  the  local  com- 
munities, that  participants  are  trained  for  jobs  that  will  actually  be 
available  in  the  community,  and  that,  when  appropriate,  the  capac- 
ity of  local  governments  to  deliver  the  services  be  considered  and 
accommodated  in  planning  the  program. 

The  committee  recognizes  that  the  basic  AFDC/FSP  program  is 
not  locally  administered  in  many  States.  However,  the  need  for  pri- 
vate sector  and  local  government  involvement  in  NETWork  plan- 
ning and  design  transcends  the  State  administrative  arrangement. 
Further,  the  committee  expects  that  private  sector  participation 
will  be  coordinated  through  and,  when  the  State  Title  IV-A  agency 
determines  it  appropriate,  provided  by  the  private  industry  coun- 
cils authorized  under  the  Job  Training  Partnership  Act.  Local  gov- 
ernment participation  should  include  local  welfare  agencies,  local 
public  schools,  community  colleges  and  local  vocational  training  in- 
stitutions, and  local  emplo3anent  and  training  agencies. 

(C)  PARTICIPATION  REQUIREMENTS  AND  EXEMPTIONS 

Present  Law 

Present  law  requires  nonexempt  individuals  to  register  with  the 
Department  of  Labor  for  manpower  services,  training,  employment, 
and  other  emplo3anent-related  activities,  including  job  search. 

The  following  individuals  are  exempt  from  participation:  (a)  a 
child  under  age  16  who  is  attending  school;  (b)  a  person  who  is  ill, 
incapacitated  or  of  advanced  age;  (c)  a  person  who  lives  in  a  remote 
area;  (d)  a  person  needed  in  the  home  because  of  family  illness  or 
incapacity  of  a  family  member;  (e)  the  parent  or  other  relative  of  a 
child  under  the  age  of  6  who  is  personally  providing  care  for  the 
child  with  only  very  brief  and  infrequent  absences;  (f)  a  person  who 
is  working  at  least  30  hours  per  week;  and  (g)  a  pregnant  woman  if 
the  child  is  expected  to  be  bom  within  3  months. 
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States  are  required  to  inform  the  parent  or  other  relative  caring 
for  a  child  under  6  of  the  option  to  register  and  of  the  child  care 
services  (if  any)  that  will  he  available.  In  addition,  HHS  has  used 
the  demonstration  authority  in  section  1115  of  the  act  to  permit 
States  to  require  registration  by  parents  of  children  under  the  age 
of  6.  Current  law  exempts  one  parent  in  a  two-parent  family  from 
participation. 

Explanation  of  Provision 

The  bill  would  require  participation  by  nonexempt  adults  if  the 
program  is  available  and  resources  otherwise  permit.  It  also  would 
require  the  State  to  inform  all  Title  IV-A  recipients  of  the  pro- 
gram. States  would  be  required  to  ensure  participation  of  volun- 
teers to  the  maximum  extent  possible. 

States  also  would  be  required  to  designate  three  target  popula- 
tions: (a)  families  with  teenage  parents  and  families  with  parents 
who  were  under  age  18  when  their  first  child  was  bom;  (b)  families 
that  have  been  receiving  Title  IV-A  benefits  continuously  for  2  or 
more  years;  and  (c)  families  with  children  under  6  years  of  age. 

The  bill  would  exempt  from  participation:  (a)  an  individual  who 
is  ill,  incapacitated,  or  60  years  or  older;  (b)  an  individual  needed  in 
the  home  because  of  the  illness  or  incapacity  of  a  family  member; 
(c)  an  individual  who  is  working  20  or  more  hours  per  week;  (d)  a 
woman  who  is  pregnant;  (e)  an  individual  who  resides  in  an  area  of 
the  State  where  the  program  is  not  available;  and  (f)  an  individual 
under  age  16,  except  for  minor  parents  required  to  participate  by  a 
State. 

The  bill  would  exempt  from  participation  the  parent  or  other  rel- 
ative of  a  child  under  3.  Parents  of  children  between  the  ages  of  3 
and  6  would  be  required  to  participate,  as  State  resources  permit. 
Such  participation  must  be  part-time  with  day  care  guaranteed. 
The  Secretary  could  permit  a  State  to  require  participation  by  par- 
ents of  children  under  the  age  of  3  and  over  the  age  of  1  if  partici- 
pation is  part-time  and  the  State  can  demonstrate  appropriate 
infant  care  can  be  guaranteed  within  the  dollar  limitation  ($200 
per  month  per  child  under  2  and  $175  per  month  per  child  2  and 
over)  established  by  the  act. 

Also,  the  bill  would  establish  that,  in  a  two-parent  family,  the  ex- 
emptions would  apply  to  one  parent  only.  States  would  be  permit- 
ted to  require  participation  by  both  parents  if  appropriate  child 
care  is  guaranteed. 

(D)  COORDINATION  WITH  EXISTING  RECIPIENT  ACnVITIES 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  provides  that  if  the  adult  caretaker  or  a  dependent  child 
is  already  attending  school  or  training  designed  to  lead  to  employ- 
ment, such  attendance  may  constitute  satisfactory  participation  in 
the  program,  but  the  costs  of  such  school  or  training  would  not  be 
federally  reimbursable  expenses  under  Title  IV-A.  Also,  the  bill 
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would  provide  for  support  services  in  these  cases,  as  long  as  the  ac^ 
tivities  are  a  part  of  the  family  support  plan. 

(E)  SERVICE  PRIORITIES 

Present  Law 

No  Title  rV-A  requirement. 
Explanation  of  Provision 

To  the  extent  that  State  resources  do  not  permit  the  inclusion  in 
the  program  of  all  mandatory  participants  and  volunteers,  services 
are  to  be  provided  according  to  the  following  priorities:  (a)  first  pri- 
ority to  volunteers  in  the  target  populations  (see  item  (c)  above);  (b) 
second  priority  to  mandatory  participants  in  the  target  popula- 
tions; (c)  third  priority  to  mandatory  participants  in  a  family  in 
which  the  youngest  child  is  within  2  years  of  becoming  ineligible 
for  benefits  because  of  age;  (d)  fourth  priority  to  all  other  volun- 
teers; and  (e)  fifth  priority  to  all  other  mandatory  participants. 
Within  priority  groups,  States  must  give  preference  to  individuals 
who  actively  seek  to  participate.  (See  Flow  Chart  of  NETWork  Par- 
ticipation Rules.) 

However,  some  States  may  plan  to  serve  all  mandatory  partici- 
pants and  volunteers,  but  will  find  it  necessary  to  phase  in  the  pro- 
gram over  several  years  in  order  to  meet  that  goal.  As  a  result,  the 
bill  provides  that  these  priorities  would  not  apply  to  States  that 
provide  satisfactory  assurances  that  they  will  serve  all  mandatory 
participants  and  volunteers  within  3  years  after  the  effective  date 
of  the  State's  NETWork  program.  This  will  give  States  added  flexi- 
bility to  achieve  the  goals  of  the  bill  without  disrupting  State  plans 
for  implementing  comprehensive  education,  employment  and  train- 
ing programs  for  AFDC/FSP  recipients. 

(F)  ORIENTATION 

Present  Law 

No  orientation  to  work  activities  is  required.  States  are  required 
to  describe  the  day  care  services  (if  any)  that  will  be  available  to 
the  parent  or  other  relative  caring  for  a  child  imder  6.  The  mother 
is  permitted  to  choose  the  type  of  day  care  when  more  than  one 
kind  is  available. 

Explanation  of  Provision 

The  bill  would  require  that  the  Stete  provide  eligible  applicants 
and  recipients  of  Title  IV-A  benefits  with  orientetion  to  NETWork, 
including  descriptions  of  day  care  services  and  available  health  cov- 
erage transition  options.  The  orientetion  must  be  designed  to  pro- 
vide full  information  about  the  opportunities  offered  by  the  NET- 
Work program  and  must  also  describe  the  obligations  of  partici- 
pants. The  orientetion  would  be  provided  to  all  AFDC  applicants 
and  recipients. 

(G)  ASSESSMENT  AND  FAMILY  SUPPORT  PLAN 

Present  Law 
No  Title  rV-A  requirement. 
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Explanation  of  Provision 

The  bill  would  require  the  States  to  assess  the  educational  needs, 
skills  and  employability  of  each  participant  in  the  program,  and  to 
review  family  circumstances  and  the  needs  of  the  children.  It 
would  require  that  a  family  support  plan  be  negotiated  by  the 
adult  caretaker  and  the  State  agency.  The  plan  must  be  based  on 
the  assessment.  The  family  support  plan  must  detail  all  of  the  ac- 
tivities which  will  be  undertaken  and,  to  the  maximum  extent  pos- 
sible, should  reflect  the  preferences  of  the  family  members  in- 
volved. 
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FLOW  CHART  OF  NETWork  PARTICIPATION  RULES 


[fsP(AFDC)  Recipients! 


Exempt ) 


Mandatory  NETWork 
Participants 


Exempt  if : 

o    111,  incapacitated  or  60+  years; 

o    Needed  at  home  (illnes&Zincapa- 
city  of  a  family  member) ; 

o    Parent/relative  of  child  under  3 
except  for: 

State  option  to  require  parent 
of  children  between  3  and  1 
to  participate  if  appropriate 
infant  care  is  guaranteed  within 
dollar  limits. 

o    Working  20+  hours  per  week. 

o    Pregnamt  woman; 

o    Residing  in  an  area  where  program 

is  not  available;  or 
o    Under  age  16 ,  except  for  minor 

parents  required  to  participate. 


NETWork 
Volunteers 

=1  


Target  Populations; 

o    Families  with  teenage  parents  and  those  with  parents 
who  were  under  age  18  at  birth  of  first  child; 

o    Families  receiving  FSP/AFDC  continuously  for  2 
or  more  years; 

o    Families  with  children  under  6  years  of  age. 


Second  Priority  a/ 
Mandatory  Participants 
in  Target  Populations 


Third  Priority  a^/ 
Mandatory  participants  in 
family  in  which  youngest 
child  is  within  2  years  of 
FSP  ineligibility  because 
of  age. 


Fifth  Priority  a/ 
Al  1  6th6f  ihandatorr 
participants 


First  Priority 
Volunteers 
in  Target  Populations 


Fourth  Priority 
Volunteers  who  are  not 
in  first  priority  group ^ 


Priorities  would  not  apply  to  States  that 
provide  satisfactory  assurances  that  they 
will  serve  oil  volunteers  and  mandatory 
participants  within  3  years  after  the 
effective  date  of  NETWork  in  the  State. 

a/  First  con  Si  deration  would  be  given  to  tx.ose 
actively  seeking  to  participate. 
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(H)  AGENCY-CUENT  AGREEMENT  AND  CASE  MANAGEMENT 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  require  the  State  agency  and  the  participant  to 
negotiate  an  agreement  detailing  the  responsibilities  of  both  par- 
ties under  the  NETWork  program.  The  participant  would  have  to 
be  given  an  opportunity  for  a  fair  hearing  in  the  event  of  a  dispute 
involving  the  contents  of  the  family  support  plan,  the  contents  or 
signing  of  the  agency-client  agreement,  the  nature  or  extent  of  the 
participation  in  the  program,  or  any  other  aspect  of  participation, 
including  a  dispute  involving  the  imposition  of  sanctions  and  the 
participant's  right  to  conciliation  before  a  sanction  is  imposed.  In 
addition,  the  State  would  be  required  to  provide  case  management 
services  to  each  family  participating  in  NETWork.  If  the  terms  of 
the  agreement  are  not  observed  by  any  party,  this  would  not  be  a 
cause  of  action  against  the  Federal  government. 

(I)  RANGE  OF  SERVICES  AND  ACTIVITIES 

Present  Law 

States  are  permitted  to  require:  (a)  applicant  and  recipient  job 
search;  and  to  operate  (b)  community  work  experience  programs 
(CWEP);  and  (c)  work  supplementation  programs.  Additional  work- 
related  activities  are  authorized  under  Title  IV-C.  Children  over 
the  age  of  16  who  are  not  in  school  are  required  to  register  for 
WIN. 

Explanation  of  Provision 

The  bill  would  require  that  States  provide  a  broad  range  of  serv- 
ices including  9  of  the  following:  (a)  high  school  or  equivalent  edu- 
cation; (b)  remedial  education,  English  as  a  Second  Language  (ESL) 
and  advanced  education  as  appropriate;  (c)  group  and  individual  job 
search;  (d)  on-the-job  training;  (e)  skills  training;  (f)  work  supple- 
mentation programs;  (g)  community  work  experience  programs;  (h) 
job  readiness  activities;  (i)  counseling,  information  and  referral;  (j) 
job  development,  job  placement  and  follow-up  services;  and  (k) 
other  education  and  training  activities  as  determined  by  the  State 
and  allowed  by  the  Secretary.  (See  Flow  Chart  of  NETWork  Serv- 
ices) 

The  bill  would  require  States  to  make  items  (a),  (b),  (c),  (e),  (h),  (i), 
and  (j)  available  plus  at  least  two  of  the  other  activities  described. 
States  must  encourage  children  not  otherwise  in  participating  fam- 
ilies to  take  part  in  any  of  the  program  activities  and  provide  addi- 
tional services  designed  to  help  children  stay  in  school  and  obtain 
marketable  job  skills.  Training  activities  could  not  interfere  with 
school  attendance. 
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FLOW  CHART  OF  KETWork  SERVICES 


1             ORIENTATION  | 

I               ASSESSMENT  | 

j      FAMILY  SUPPORT  PLAN  | 

1  AGENCY-CLIENT  AGPJIEMEKT  | 

1       CASE  m;^.nagement  I 

I                  SERVICES  1 

The  State  MUST  provide 
all  of  the  following: 

o    High  school  or  equiva- 
lent education; 
o    Remedial  education,  ESL 

and  advanced  education 

when  appropriate; 
o    Group  and  individual 

job  search; 
o    Skills  training; 
o    Job  readiness  activities; 
o    Counseling,  information 

and  referral;  and 
o    Job  development,  job 

placement  and  follow-up 

services . 

The  State  MUST  provide 
at  least  2  of  the 
following: 

o    On-the  job  training; 
o    Work  supplementation 

program; 
o    Community  work 

experience  program;  and 
o    Other  education  and 

training  services 
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NETWork  is  a  comprehensive  program  designed  to  provide  edu- 
cation, training,  day  care  subsidies  and  transportation  reimburse- 
ment to  AFDC  families.  These  are  services  to  AFDC  families,  not 
cash  income.  Therefore,  the  committee  expects  that  the  value  of 
these  services  shall  not  be  counted  in  determining  eligibility  for 
other  Federal  programs  such  as  subsidized  housing  and  food 
stamps  or  the  amount  of  such  benefits. 

(J)  WORKING  CONDITIONS,  WAGE  RATES,  AND  DISPLACEMENT 

Present  Law 

Under  current  law,  community  work  experience  programs 
(CWEP)  must  provide  appropriate  standards  for  health,  safety,  and 
other  relevant  conditions.  Community  work  experience  programs 
may  not  result  in  the  displacement  of  persons  currently  employed, 
or  the  filling  of  established  unfilled  vacancies.  Hours  of  CWEP  par- 
ticipation are  determined  by  dividing  the  Title  IV-A  benefit  by  the 
minimum  wage.  The  State  agency  is  required  to  provide  appropri- 
ate worker's  compensation. 

Explanation  of  Provision 

The  bill  establishes  rules  for  working  conditions,  wage  rates  and 
a  prohibition  on  displacement  that  would  apply  to  all  activities 
under  NETWork.  Specifically,  it  would  require  work  assignments 
to  be  consistent  with  the  physical  capacity,  skills,  experience, 
health,  family  responsibilities  and  place  of  residence  of  the  partici- 
pant. The  State  also  would  have  to  assure  appropriate  standards 
for  health,  safety,  and  working  conditions. 

The  bill  would  prohibit  displacement  of  currently  employed 
workers  and  would  prescribe  a  two-tired  procedure  for  determining 
whether  displacement  has  occurred.  A  State  level  grievance  proce- 
dure would  be  used  for  complaints  about  the  NETWork  program 
and  its  activities  from  participants,  subgrantees,  subcontractors, 
and  other  interested  persons.  State  decisions  on  displacement  and 
promotion  infringement  complaints  could  be  appealed  to  the  Secre- 
tary of  Health  and  Human  Services.  The  bill  also  provides  that  the 
existence  of  the  grievance  procedure  does  not  preclude  civil  action 
or  the  pursuit  of  other  remedies  authorized  under  Federal,  State  or 
local  law. 

Participants  could  not  be  assigned  to  employers  who  have  termi- 
nated employment  or  laid  off  employees  with  the  intention  of  fill- 
ing the  vacancies  with  NETWork  participants.  NETWork  partici- 
pants could  not  be  assigned  to  jobs  that  infringe  on  promotional  op- 
portunities of  current  employees  and  CWEP  participants  could  not 
fill  established  unfilled  vacancies. 

Wage  rates  for  positions  to  which  participants  are  assigned 
would  have  to  meet  certain  standards.  In  the  case  of  work  subsi- 
dized with  Federal  Title  IV-A  funds — such  as  the  community  work 
experience  program  (CWEP),  and  work  supplementation — the 
wages  must  equal  the  current  pay  scale  for  that  job  for  that  em- 
ployer. The  pay  scale  is  established  employer  by  employer.  It  is  not 
established  on  an  area-wide  basis  combining  many  employers  as 
Davis-Bacon  Act  wage  rates  are.  In  the  absence  of  a  current  pay 
scale  for  that  job,  wages  must  equal  the  applicable  Federal  or  State 
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minium  wage.  Unsubsidized  jobs  in  which  recipients  may  work 
would  not  be  affected  by  the  pay  scale  language.  The  effect  of  this 
language  is  simply  to  provide  that  two  workers  with  similar  skills 
and  experience  who  are  performing  the  same  job  for  a  particular 
organization  should  be  paid  the  same  wage  level  if  the  Federal  gov- 
ernment is  in  part  subsidizing  the  wages.  In  addition,  appropriate 
worker's  compensation  would  have  to  be  provided. 

States  would  be  prohibited  from  requiring  a  participant  to  accept 
a  job  if  it  would  result  in  a  net  loss  of  income  (including  the  insur- 
ance value  of  any  health  benefits)  to  the  participant  or  family. 

(K)  COORDINATION 

Present  Law 

No  Title  IV-A  requirement. 
Explanation  of  Provision 

The  bill  would  require  coordination  of  NETWork  with  JTPA  and 
other  relevant  employment,  training,  and  education  programs  in 
the  State.  States  would  be  encouraged  to  establish  an  advisory  com- 
mittee. In  addition,  the  State's  NETWork  plan  would  be  submitted 
to  the  State  Job  Training  Coordinating  Council  for  review  and  com- 
ment 90  days  prior  to  submission  to  the  Department  of  Health  and 
Human  Services.  Those  components  of  the  State  plan  for  NETWork 
which  relate  to  job  training  and  work  place  preparation  must  be 
consistent  with  the  coordination  criteria  specified  in  the  Governor's 
coordination  and  special  services  plan  required  under  section  121  of 
the  Job  Training  Partnership  Act. 

The  bill  also  would  require  coordination  of  NETWork  with  exist- 
ing early  childhood  education  programs  within  the  State. 

(L)  STATE  SERVICE  CONTRACTS 

Present  Law 

No  provision. 

Explanation  of  Provision 

Permits  the  State  to  contract  with  public  or  private  agencies  for 
any  of  the  services  or  activities  made  available  under  the  program. 
The  NETWork  program  does  not  replace  or  supplant  existing  edu- 
cation and  training  programs  in  the  States.  Instead,  it  is  designed 
to  provide  additional  resources  to  the  States  and  to  target  those  re- 
sources to  serve  the  needs  of  AFDC/FSP  families.  The  committee 
expects  that,  whenever  appropriate,  the  funds  authorized  under 
this  bill  will  be  combined  with  other  State  resources  and  that  the 
Title  IV-A  agency  will  contract  with  existing  providers  of  educa- 
tion and  training  services  whenever  the  title  IV-A  agency  deter- 
mines it  would  be  appropriate  to  do  so. 

(M)  WORK  SUPPLEMENTATION  PROGRAM 

Present  Law 

Present  law  permits  States  to  operate  a  work  supplementation 
program  for  volunteers  in  which  all  or  a  portion  of  the  Title  IV-A 
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benefit  is  used  to  subsidize  a  job.  The  subsidy  may  last  for  up  to  9 
months.  States  may  continue  Medicaid  eligibility  for  participants. 

Explanation  of  Provision 

The  bill  keeps  current  law,  with  certain  technical,  clarifying,  and 
conforming  amendments.  In  addition,  it  would  require  States  to 
continue  Medicaid  eligibility  for  participants. 

(N)  COMMUNITY  WORK  EXPERIENCE  PROGRAM  (CWEP) 

Present  Law 

States  may,  at  their  option,  operate  community  work  experience 
programs  in  which  participants  perform  unpaid  work  in  exchange 
for  Title  IV-A  benefits.  The  maximum  number  of  hours  of  work  is 
equal  to  the  Title  IV-A  benefit  divided  by  the  minimum  wage. 

Community  work  experience  programs  must  be  designed  to  im- 
prove the  employability  of  participants  through  actual  work  experi- 
ence and  training  and  to  enable  participants  to  move  promptly  into 
regular  public  or  private  employment.  CWEP  is  limited  to  projects 
which  serve  a  useful  public  purpose  in  fields  such  as  health,  social 
services,  environmental  protection,  education,  urban  and  rural  de- 
velopment and  redevelopment,  welfare,  recreation,  public  facilities, 
public  safety,  and  day  care.  To  the  extent  possible,  the  prior  train- 
ing, experience  and  skills  of  a  recipient  must  be  used  in  making 
work  experience  assignments. 

Explanation  of  Provision 

The  bill  would  permit  States  to  operate  two  forms  of  community 
work  experience  programs  in  which  participants  perform  unpaid 
work  and  receive  training  in  exchange  for  Title  IV-A  benefits.  Re- 
assignment to  CWEP  would  be  prohibited. 

The  first  program  option  would  require  participants  to  work  and 
to  receive  traming  for  a  period  not  exceeding  6  months,  with  the 
maximum  number  of  hours  required  to  work  equal  to  the  IV-A 
benefit  divided  by  the  current  hourly  pay  scale  for  the  position  in 
which  the  participant  works  or,  if  there  is  no  current  pay  scale  for 
that  position,  by  the  appropriate  minimum  wage.  In  States  electing 
this  option,  the  portion  of  an  individual's  benefit  for  which  the 
State  is  reimbursed  by  a  child  support  pajmient  shall  not  be  taken 
into  account  in  determining  the  number  of  hours  to  be  worked. 

Under  the  second  option,  participants  would  be  required  to  per- 
form unpaid  work  experience  and  to  receive  training  for  not  more 
than  a  combined  total  of  30  hours  per  week  for  a  period  not  exceed- 
ing 3  months. 

(O)  JOB  SEARCH 

Present  Law 

Under  current  law.  States  may  operate  a  job  search  program  for 
applicants  and  recipients. 

Explanation  of  Provision 

The  bill  would  require  States  to  establish  and  implement  a  job 
search  program.  Any  job  search  requirement  must  be  part  of  the 


871 

family  support  plan.  States  would  have  flexibility  with  respect  to 
the  timing  of  the  job  search  activity.  Job  search  could  occur  while 
the  application  is  being  processed,  after  assessment,  after  education 
and  training,  and  at  other  appropriate  times  during  NETWork  par- 
ticipation. The  bill  stipulates  that  participation  in  job  search  alone 
shall  not  be  sufficient  to  qualify  as  participation  if  the  job  search 
does  not  resxilt  in  employment.  Further,  a  job  search  requirement 
may  not  delay  an  applicant's  eligibility  determination  or  payments. 

(P)  SANCTIONS  FOR  FAILURE  TO  PARTICIPATE 

Present  Law 

Mandatory  WIN  registrants  are  penalized  for  failure  without 
good  cause  to  participate  in  WIN  by  reducing  or  eliminating  Title 
rV-A  benefits.  In  a  single-parent  family,  the  noncooperating  indi- 
vidual is  removed  from  the  grant.  In  a  two-parent  family,  the 
entire  family  is  ineligible.  Regulations  require  sanctions  to  contin- 
ue for  3  months  in  the  first  instance  of  failure  to  cooperate  and  for 
6  months  in  the  second  or  subsequent  instance. 

Explanation  of  Provision 

The  bill  would  require  conciliation  before  sanctions  are  imposed. 
It  would  sanction  mandatory  participants  by  reducing  Title  IV-A 
benefits  for  failure  without  good  cause  to  participate  in  NETWork, 
as  follows.  In  a  single-parent  family,  the  needs  of  the  individual 
who  fails  to  participate  would  not  be  taken  into  account  in  deter- 
mining the  AFDC/FSP  grant.  This  is  the  same  as  current  law.  In  a 
two-parent  family  in  which  both  parents  have  been  required  to  par- 
ticipate, the  needs  of  the  individual  who  fails  to  participate  would 
not  be  taken  into  account  in  determining  the  AFDC/FSP  grant.  In 
a  two-parent  family  in  which  only  one  parent  is  required  to  partici- 
pate, the  needs  of  both  parents  would  not  be  taken  into  account  in 
determining  the  AFDC/FSP  grant. 

In  the  first  instance  of  failure  to  cooperate  without  good  cause, 
the  bill  would  continue  sanctions  until  the  failure  to  comply  ceases. 
In  the  second  instance,  the  sanction  would  continue  for  a  minimum 
of  3  months.  In  either  case,  after  3  months,  the  State  would  be  re- 
quired to  remind  the  individual  of  his  or  her  option  to  end  the 
sanction.  Also,  the  bill  stipulates  that  volunteers  who  drop  out  of 
the  progrcun  thereafter  are  to  be  given  no  priority  for  service,  de- 
pendent children  who  drop  out  of  NETWork  would  be  treated  the 
same  as  volunteers. 

The  sanction  cannot  be  imposed  until  efforts  toward  conciliation 
have  been  made  and  the  participant  has  been  given  prior  notice 
and  the  opportunity  for  a  hearing  to  contest  the  sanction.  The  con- 
ciliation process  could  work  as  follows: 

Upon  finding  that  a  mandatory  registrant  is  not  participating,  a 
notice  of  that  finding  would  be  mailed  to  the  individual,  'fiiat 
notice  would  inform  the  recipient  of  the  penalties  for  failure  to  par- 
ticipate without  good  cause  and  request  that  the  recipient  contact 
the  assigned  case  manager  so  that  a  determination  can  be  made  of 
whether  there  was  good  cause  for  nonparticipation. 

When  the  mandatory  participant  or  an  authorized  representative 
contacts  the  case  manager  to  discuss  the  issue  of  nonparticipation. 
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the  case  manager  would  explore  with  the  registrant  or  authorized 
representative  the  reasons  for  nonparticipation  and  determine  if 
the  reason(s)  are  acceptable  imder  the  agency's  criteria  for  good 
cause.  "Good  cause"  criteria  for  nonparticipation  might  include:  Ill- 
ness or  incapacity;  court-required  appearances;  family  crisis  or 
sudden  change  of  individual  or  family  circumstances;  breakdown  in 
transportation  arrangements  with  no  readily  accessible  alternative 
means  of  transportation;  inclement  weather  which  prevented  the 
recipient  and  other  persons  similarly  situated  from  traveling  to  or 
participating  in  the  prescribed  activity;  breakdown  in  child  care  ar- 
rangements; lack  of  other  supportive  services  necessary  for  partici- 
pation; and  other  substantial  and  compelling  reasons  under  guide- 
lines developed  by  the  agency. 

(Q)  REGULATIONS 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  require  the  Secretary  to  publish  proposed  regula- 
tions implementing  the  program  within  6  months  after  the  date  of 
enactment  and  final  regulations  within  9  months  after  the  date  of 
enactment.  The  Secretary  would  be  required  to  consult  with  the 
States  in  developing  regulations. 

(R)  PERFORMANCE  STANDARDS 

Present  Law 

No  provision. 
Explanation  of  Provision 

The  bill  would  require  the  Secretary  of  Health  and  Human  Serv- 
ices to  issue  performance  standards  within  one  year  after  the  date 
of  enactment.  The  Secretary  would  be  required  to  consult  with  the 
Congress,  the  Secretary  of  Labor,  States,  localities,  educators  and 
other  interested  persons. 

At  a  minimum,  such  standards  would:  (a)  provide  methods  for 
measuring  the  degree  to  which  States  serve  those  in  the  target  pop- 
ulation who  will  have  the  most  difficulty  finding  emplo3rment;  (b) 
provide  methods  for  determining  whether  States  deliver  intensive 
services,  tailored  to  the  individual;  (c)  provide  methods  for  measur- 
ing the  degree  to  which  States  place  emphasis  on  volunteers;  (d) 
measure  the  cost  effectiveness  of  the  emplo3nnent  portion  of  the 
program  and  the  welfare  savings  that  result;  (e)  establish  expecta- 
tions for  placement  rates,  including  the  minimum  rate  at  which 
participants  within  each  priority  group  are  to  be  placed  in  jobs, 
complete  school  or  both;  (f)  give  appropriate  recognition  to  the  like- 
lihood that  unemployment  and  other  economic  factors  will  influ- 
ence the  success  of  the  program;  (g)  take  into  account  the  extent  to 
which  the  program  results  in  job  retention,  case  closures,  educa- 
tional improvements,  and  the  degree  to  which  recipients  are  placed 
in  jobs  with  employer-sponsored  health  benefits;  and  (h)  any  other 
factors  deemed  to  be  important. 
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The  committee  expects  that  the  performance  measurement 
system  will,  in  conjunction  with  any  evaluation  studies,  monitor 
employed  families  who  have  become  ineligible  for  AFDC/FSP  bene- 
fits. Such  monitoring  may  be  done  on  a  sampling  basis  but  shall  be 
of  sufficient  duration,  well  in  excess  of  30  days,  to  reasonably  deter- 
mine the  long-term  success  of  the  program. 

The  performance  standards  would  be  periodically  reviewed  by 
the  Secretary  and  modified  as  necessary.  The  Secretary  would  also 
be  required  to  develop  and  transmit  to  Congress  a  proposal  for 
modifying  the  rate  of  Federal  pajonents  to  States  to  reflect  the  rel- 
ative effectiveness  of  States  in  carrying  out  the  program. 

(S)  EVALUATION,  RESEARCH,  AND  TECHNICAL  ASSISTANCE 

Present  Law 

No  Title  IV-A  requirement. 

Explanation  of  Provision 

The  bill  would  require  the  Secretary  of  Health  and  Human  Serv- 
ices to  provide  for  continuing  evaluation  of  the  activities  estab- 
lished under  NETWork.  The  committee  intends  that  such  evalua- 
tions include  the  use  of  control  groups,  random  assignment  and 
such  other  techniques  as  are  useful  in  determining  the  success  of 
the  program  in  helping  families  avoid  long-term  welfare  depend- 
ence. 

In  addition,  research  would  be  required  to  examine:  the  effective- 
ness of  giving  priority  to  volunteers;  appropriate  strategies  for  as- 
sisting two-parent  families;  the  wage  rates  of  individuals  placed  in 
jobs;  the  approaches  that  are  most  effective  in  meeting  the  needs  of 
specific  groups,  and  types  of  participants;  and  the  effect  of  target- 
ing on  families  that  include  children  below  age  6.  The  Secretary 
would  be  required  to  provide  technical  assistance  to  States,  local- 
ities, schools,  and  employers  who  participate  in  the  program  and 
who  request  or  require  it. 

(T)  REPORTING  REQUIREMENTS 

Present  Law 

No  Title  IV-A  requirement. 

Explanation  of  Provision 

The  bill  would  require  the  Secretary  to  establish  uniform  report- 
ing requirements,  which  at  a  minimum  include:  average  monthly 
number  of  families  assisted,  types  of  families,  amounts  expended 
per  family,  and  length  of  participation.  This  information  would  be 
required  to  be  provided  for  each  of  the  services  under  NETWork. 

2.  RELATED  SUBSTANTIVE  AMENDMENTS  (SEC.  9102  OF  THE  BILL) 
(A)  FEDERAL  FINANCIAL  PARTICIPATION 

Present  Law 

States  receive,  under  current  law,  a  50  percent  Federal  match  for 
AFDC  administraiton,  including  the  costs  of  job  search,  CWEP  and 
work  supplementation  as  part  of  the  Title  IV-A  entitlement.  States 
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also  receive  funding  under  Title  IV-C  of  the  act,  the  WIN  program. 
WIN  funds  are  limited  to  90  percent  of  a  capped  amoimt. 

Explanation  of  Provision 

The  bill  would  provide  a  65  percent  Federal  match  for  NETWork 
education  and  training  costs  as  part  of  the  Title  IV-A  entitlement. 
The  State  match  would  be  35  percent.  The  basic  Federal  AFDC  ad- 
ministrative match  would  remain  at  50  percent.  NETWork  admin- 
istrative costs  also  would  be  reimbursed  with  50  percent  Federal 
funds.  The  costs  of  case  management  would  be  considered  adminis- 
trative costs. 

(B)  100-HOUR  RULE  DEMONSTRATION  PROJECTS 

Present  Law 

CJurrent  regulations  define  "unemployment"  as  working  less 
than  100  hours  per  month  under  the  AFDOUP  program.  Two- 
parent  families  in  which  the  principal  earner  works  more  than  100 
hours  per  month  are  ineligible  for  AFDC,  regardless  of  the  level  of 
earnings. 

Explanation  of  Provision 

The  bill  would  authorize  5  State  and  local  demonstration  projects 
to  test  the  elimination  of  the  100  hour  rule  for  recipients  of  AFDC- 
UP. 

(C)  EARLY  CHILDHOOD  DEVELOPMENT  DEMONSTRATIONS 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  authorize  10  demonstration  projects  to  test  the 
effect  of  in-home  early  childhood  development  programs,  including 
academic  credit  for  student  volunteers,  and  pre-school  center-based 
development  programs.  The  projects  would  be  designed  to  enhance 
the  cognitive  skills  and  linguistic  ability  of  children  under  the  age 
of  5  in  programs  emphasizing  the  use  of  volunteers.  A  special  em- 
phasis would  be  placed  on  improving  communications  skills  and  de- 
veloping the  ability  to  read,  write  and  speak  the  English  language 
effectively.  The  demonstrations  would  extend  for  up  to  3  years  with 
an  evaluation  submitted  to  the  Congress  by  HHS  after  year  1  and 
before  the  end  of  year  3.  There  would  be  authorized  to  be  appropri- 
ated such  sums  as  are  necessary. 

(D)  GENERAL  DEMONSTRATION  AUTHORITY 

Present  Law 

Under  Section  1115  of  the  Social  Security  Act,  States  are  permit- 
ted to  operate  demonstrations  likely  to  assist  in  promoting  the  ob- 
jectives of  Title  IV-A. 

Explanation  of  Provision 

The  bill  would  authorize  general  work,  education  and  training 
demonstration  projects  under  Section  1115  of  the  Social  Security 
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Act.  It  would  also  permit  State  demonstration  projects,  targeted  to 
Title  IV-A  children,  that  would  be  designed  to  test  financi^  incen- 
tives and  inter-disciplinary  approaches  to  reducing  school  dropouts, 
encouraging  skill  development  and  avoiding  welfare  dependence. 
Demonstrations  would  be  required  to  be  conducted  for  at  least  1 
year  but  no  more  than  5  years. 

(E)  EFFECTIVE  DATE  (SEC.  9104  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  require  States  to  implement  the  NETWork  pro- 
gram by  October  1,  1989.  With  the  approval  of  the  Secretary, 
States  may  elect  to  participate  in  the  program  at  any  time  after 
the  proposed  regulations  have  been  published.  The  provisions  re- 
quiring the  Department  of  Health  and  Human  Services  to  publish 
regulations,  develop  performance  standards,  conduct  evaluations 
and  establish  uniform  reporting  requirements  are  effective  on  en- 
actment. 

Part  2— Day  Care,  Transportation,  and  Other  Work-Related 

Expenses 

1.  payment  of  day  care,  transportation  and  other  work- 
related  expenses  (sec.  9111  of  the  bill) 

Present  Law 

(a)  Payment  of  Day  Care  ExPENSES.—States  are  required  to  dis- 
regard certain  earned  income  when  determining  the  amount  of 
benefits  to  which  a  recipient  family  is  entitled.  For  child  care. 
States  must  disregard  actual  expenses  up  to  $160  per  month  per 
child.  Child  care  expenses  are  disregarded  at  application  and  when 
calculating  benefits.  The  disregard  is  available  only  to  working 
families.  The  Federal  share  of  these  expenditures  for  a  State  is 
equal  to  its  Title  IV-A  benefit  match. 

(b)  Reimbursement  of  NETWork  Transportation  and  Other 
Work-Related  Expenses.— No  current  Title  IV-A  requirement. 

(c)  Limitations  on  Treatment  of  Day  Care  Expenses.— No  pro- 
vision. 

(d)  Day  Care  Transition.— No  provision. 
Explanation  of  Provision 

(a)  Payment  of  Day  Care  Expenses.— The  bill  would  require 
States  to  pay  the  day  care  expenses,  under  Title  IV-A,  of  eligible 
individuals  who  have  a  need  for  such  services  and  who  are  work- 
ing, in  school  or  training,  or  participating  in  NETWork.  The  State 
would  be  required  to  provide  day  care  either  through  contracts, 
certificates,  or  disregards.  In  the  case  of  disregards,  child  care  ex- 
penses could  not  exceed  the  dollar  limit  in  the  bill  and  would  oth- 
erwise be  treated  as  under  current  law,  but  would  be  deducted  last. 

The  bill  would  limit  reimbursement  to  $175  per  month  per  child 
age  2  and  over  and  $200  per  month  per  child  under  age  2.  The  Fed- 
eral share  of  these  expenses  for  a  State  would  be  equal  to  its  Title 
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rV-A  benefit  match.  States  could  reimburse  more  than  these  limits 
using  State  funds,  but  there  would  be  no  Federal  match. 

The  bill  would  require  day  care  services  to  meet  applicable 
standards  of  State  and  local  law  and  would  also  require  child  care 
services  involving  more  than  2  children  to  meet  standards  set  by 
the  State  that  ensure  basic  health  and  safety  protections. 

Oj)  Reimbursement  of  NETWork  Transportation  and  Other 
Work-Related  Expenses.— The  bill  would  require  Title  IV-A  agen- 
cies to  reimburse  NETWork  participants  up  to  $100  per  month  (ad- 
justed for  inflation)  for  transportation  and  other  work-related  ex- 
penses. If  the  participant  must  travel  100  miles  or  more  to  the 
NETWork  assignment,  reimbursement  could  be  as  much  as  $200 
per  month.  The  Federal  share  of  these  expenditures  for  a  State  is 
equal  to  its  Title  IV-A  benefit  match. 

(c)  Limitations  on  Treatment  of  Day  Care  Expenses.— -The  bill 
stipulates  that  the  value  of  any  day  care  provided  or  reimbursed 
shall  not  be  treated  as  income  for  any  Federal  needs-based  pro- 
gram and  may  not  be  claimed  as  an  employment-related  expense 
for  purposes  of  the  dependent  care  credit. 

(d)  Day  Care  Transition. — The  bill  would  provide  for  the  exten- 
sion of  day  care  assistance  for  6  months  to  Title  IV-A  families  who 
become  ineligible  and  have  earnings.  Assistance  would  be  limited 
to  actual  expenses  up  to  $200  per  child  per  month  for  children 
under  2  and  $175  per  month  for  children  2  and  older. 

States  would  be  required  to  establish  a  sliding  scale  formula  for 
calculating  the  individual's  contribution  to  the  day  care  expense. 

2.  DEVELOPMENT  OF  CHILD  CARE  RESOURCES  (SEC.  9112  OF  THE  BILL) 

Present  Law 

(a)  Evaluation  of  Child  Care  Resources.— No  provision. 

(b)  Demonstration  Projects. — Regulations  limit  the  equity 
value  of  a  vehicle  that  States  can  exclude  from  the  counted  re- 
source limit  to  at  most  $1,500.  States  may  set  a  lower  limit. 

Explanation  of  Provision  ^ 

(a)  Evaluation  of  Child  Care  Resources. — The  bill  would  re- 
quire States  to  assess  the  availability  and  reliability  of  child  care 
services  regularly  and  to  develop  new  child  care  resources  as 
needed.  Coordination  with  other  child  care  resources  in  the  State 
would  be  required. 

(b)  Demonstration  Projects. — A  five-State,  five-year  test  of  ap- 
plying the  Food  Stamp  program  automobile  value  limits  would  be 
authorized.  At  least  one  rural  and  one  urban  State  must  be  select- 
ed. If  the  State  of  North  Dakota  chooses  to  apply  for  the  demon- 
stration, it  would  be  one  of  the  rural  State  participants. 

In  addition,  5  State  demonstrations  to  encourage  States  to 
employ  AFDC/FSP  mothers  as  paid  day  care  providers  would  be 
authorized.  The  demonstrations  would  be  designed  to  test  whether 
such  a  training  program  can  make  additional  day  care  services 
available  while  aLso  creating  emplo3rment  opportunities  for  AFDC/ 
FSP  families. 
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3.  EFFECTIVE  DATE  OF  WORK-RELATED  EXPENSES  PROVISIONS  (SEC.  9113 

OF  THE  BILL) 

Present  Law 

No  provision. 
Explanation  of  Provision 

(a)  Payment  of  Day  Care  Expenses.— The  effective  date  would 
be  October  1,  1987,  unless  the  State  legislature  is  not  in  a  regular 
session  on  the  date  of  enactment  of  this  bill  and  State  legislation  is 
required  to  provide  the  funds  needed  to  carry  out  the  amendments 
made  by  this  title  (or  otherwise  to  implement  the  amendments).  In 
such  case,  the  effective  date  for  the  State  would  be  the  first  day  of 
the  next  Federal  fiscal  year  that  begins  aifter  the  State  legislature 
has  convened  for  a  regular  session  during  which  a  budget  is  (or  is 
scheduled  to  be)  adopted  by  the  State. 

(b)  Reimbursement  of  NETWork  Transportation  and  Other 
Work-Related  Expenses. — This  provision  would  be  effective  on  the 
date  a  State  implements  its  NETWork  program.  The  bill  requires 
States  to  implement  the  NETWork  program  by  October  1,  1989. 
With  the  approval  of  the  Secretary,  however.  States  may  elect  to 
participate  in  the  program  at  any  time  after  the  proposed  regula- 
tions have  been  published. 

(c)  Limitations  on  Treatment  of  Day  Care  Expenses.— The  ef- 
fective date  would  be  October  1,  1987,  unless  the  State  legislature 
is  not  in  a  regular  session  on  the  date  of  enactment  of  this  bill  and 
State  legislation  is  required  to  provide  the  funds  needed  to  carry 
out  the  amendments  made  by  this  title  (or  otherwise  to  implement 
the  amendments).  In  such  case,  the  effective  date  for  the  State 
would  be  the  first  day  of  the  next  Federal  fiscal  year  that  begins 
after  the  State  legislature  has  convened  for  a  regular  session 
during  which  a  budget  is  (or  is  scheduled  to  be)  adopted  by  the 
State. 

(d)  Day  Care  Transitions.— The  effective  date  would  be  October 
1,  1987,  unless  the  State  legislature  is  not  in  a  regular  session  on 
the  date  of  enactment  of  this  bill  and  State  legislation  is  required 
to  provide  the  funds  needed  to  carry  out  the  amendments  made  by 
this  title  (or  otherwise  to  implement  the  amendments).  In  such 
case,  the  effective  date  for  the  State  would  be  the  first  day  of  the 
next  Federal  fiscal  year  that  begins  after  the  State  legislature  has 
convened  for  a  regular  session  during  which  a  budget  is  (or  is 
scheduled  to  be)  adopted  by  the  State. 

(e)  Evaluation  of  Day  Care  Resources. — The  effective  date 
would  be  October  1,  1987,  unless  the  State  legislature  is  not  in  a 
regular  session  on  the  date  of  enactment  of  this  bill  and  State  legis- 
lation is  required  to  provide  the  funds  needed  to  carry  out  the 
amendments  made  by  this  title  (or  otherwise  to  implement  the 
amendments).  In  such  case,  the  effective  date  for  the  State  would 
be  the  first  day  of  the  next  Federal  fiscal  year  that  begins  after  the 
State  legislature  has  convened  for  a  regular  session  during  which  a 
budget  is  (or  is  scheduled  to  be)  adopted  by  the  State. 

(f)  Demonstration  Projects.— The  provision  would  be  effective 
October  1,  1987. 


Part  3— Real  Work  Incentives 
1.  earned  income  disregards  (sec.  9121  of  the  bill) 
(a)  earned  income  tax  credit 
Present  Law 

For  AFDC  purposes,  the  earned  income  tax  credit  (EITC)  is  treat- 
ed as  earned  income  only  when  it  is  actually  received,  either  as  an 
advance  payment  or  as  a  refund  after  the  tax  year  has  ended. 

Explanation  of  Provision 

The  bill  would  require  States  to  disregard  any  advance  pajrments 
or  refund  of  the  EITC  when  cedculating  AFDC  eligibility  or  bene- 
fits. 

(B)  CHANGES  IN  EARNED  INCOME  DISREGARDS 

Present  Law 

At  application,  a  State  is  required  to  disregard  the  following:  (a) 
the  first  $75  of  earned  income  to  cover  work  expenses;  (b)  actual 
expenses  up  to  $160  per  month  per  child  for  day  care;  and  (c)  the 
first  $50  of  any  monthly  child  support  pa3rments. 

The  State  may  also  disregard  the  dependent  child's  JTPA  earn- 
ings for  6  months  and  student  earnings  if  these  are  also  disregard- 
ed for  purposes  of  gross  income  limit. 

To  calculate  benefits  of  individuals  determined  to  be  eligible  at 
application,  the  State  must  disregard  the  following:  (a)  all  of  the 
earned  income  of  a  dependent  child  who  is  a  student  and  not  work- 
ing full-time;  (b)  the  first  $75  of  earned  income  to  cover  work  ex- 
penses; (c)  actual  expenses  up  to  $160  per  month  per  child  for  day 
care;  (d)  $30  of  earned  income  for  12  months;  (3)  Vs  of  the  remain- 
ing earned  income  for  4  months;  and  (f)  the  first  $50  of  any  month- 
ly child  support  payments. 

The  State  may  also  disregard  the  dependent  child's  JTPA  earn- 
ings for  6  months  and  student  earnings  if  those  earnings  are  also 
disregarded  for  purposes  of  the  gross  income  limit. 

Explanation  of  Provision 

The  bill  would  require  States  to  disregard,  at  application  the  fol- 
lowing: (a)  the  first  $100  of  earned  income  to  cover  work  expenses; 
(b)  in  States  choosing  the  disregard  approach,  actual  day  care  ex- 
penses up  to  $175  per  month  per  child  age  2  or  more,  $200  per 
month  per  child  under  age  2;  and  (c)  the  first  $50  of  any  monthly 
child  support  pajmients.  The  State  also  would  be  allowed  to  disre- 
gard JTPA  earnings  for  6  months. 

To  calculate  benefits,  the  State  would  be  required  to  disregard 
the  following  items  in  the  following  order:  (a)  all  of  the  earned 
income  of  a  dependent  child  who  is  a  student  and  not  working  full 
time;  (b)  the  first  $100  of  an  individual's  earned  income;  (c)  25  per- 
cent of  an  individual's  remaining  earnings;  (d)  the  first  $50  of  any 
monthly  child  support  payments;  and  (e)  in  States  choosing  the  dis- 
regard approach,  actual  day  care  expenses  up  to  $200  per  child  per 
month  for  children  under  2  and  $175  per  child  per  month  for  chil- 
dren 2  and  over. 
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(C)  OPTIONAL  STATE  DISREGARD  INCREASES 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  permit  the  State  to  increase  the  disregards  so  long 
as  the  family's  gross  income  is  under  185  percent  of  the  State 
standard  of  need. 

(D)  ADJUSTMENT  OF  STANDARD  DEDUCTION 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  require  that  the  $100  standard  deduction  be  ad- 
justed annually  for  changes  in  the  cost  of  living. 

2.  EFFECTIVE  DATE  (SEC.  9122  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  effective  date  for  the  provisions  would  be  on  October  1,  1988, 
unless  the  State  legislature  is  not  in  a  regular  session  on  the  date 
of  enactment  of  this  bill  and  State  legislation  is  required  to  provide 
the  funds  needed  to  carry  out  the  amendments  made  by  this  title 
(or  otherwise  to  implement  the  amendments).  In  such  case,  the  ef- 
fective date  for  the  State  would  be  the  first  day  of  the  next  Federal 
Hscal  year  that  begins  after  the  State  legislature  has  convened  for 
a  regular  session  during  which  a  budget  is  (or  is  scheduled  to  be) 
adopted  by  the  State. 

Part  4 — Transitional  Health  Care 
1.  medicaid  eligibility  (sec.  9131  of  the  bill) 
Present  Law 

Title  VI-A  receipients  are  automatically  eligible  for  Medicaid.  In 
addition,  Medicaid  coverage  has  been  extended  to  certain  families 
who  lose  Title  IV-A  eligibility.  This  health  coverage  is  available 
under  three  circumstances:  (a)  families  who  become  ineligible  for 
Title  IV-A  benefits  due  to  an  increase  in  earnings  are  eligible  for  4 
months  of  Medicaid;  (b)  families  who  become  ineligible  for  Title 
VI-A  benefits  due  to  the  termination  of  the  1/3  of  remaining  earn- 
ings disregard  after  4  months,  receive  9  months  of  Medicaid  with 
State  option  for  an  additional  6  months;  and  (c)  families  who 
become  ineligible  for  Title  FV-A  benefits  due  to  increased  collection 
of  child  support  are  eligible  for  4  months  of  Medicaid.  In  the  case 
of  families  with  private  health  insurance.  Medicaid  pays  for  only 
those  health  services  not  covered  by  the  private  insurance. 
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Explanation  of  Provision 

The  bill  would  require  families  who  become  ineligible  for  Title 
IV-A  benefits  and  have  earnings  to  be  deemed  to  be  Title  IV-A  re- 
cipients for  the  purpose  of  Title  XIX  (Medicaid)  eligibility.  Medic- 
aid would  be  extended  for  6  months.  The  bill  prohibits  the  Medic- 
aid extension  for  families  that  cease  to  include  a  dependent  child 
and  those  who  have  been  sanctioned. 

2.  EFFECTIVE  DATE  (SEC.  9132  OF  THE  BILL) 

This  Title  would  be  effective  on  and  after  October  1,  1988,  unless 
the  State  legislature  is  not  in  a  regular  session  on  the  date  of  en- 
actment of  this  bill  and  State  legislation  is  required  to  provide  the 
funds  needed  to  carry  out  the  amendments  made  by  this  Title  (or 
otherwise  to  implement  the  amendments).  In  such  case,  the  effec- 
tive date  for  the  State  would  be  the  first  day  of  the  next  Federal 
fiscal  year  that  begins  after  the  State  legislature  has  convened  for 
a  regular  session  during  which  a  budget  is  (or  is  scheduled  to  be) 
adopted  by  the  State. 

Part  5 — Child  Support  Enforcement  Amendments 

1.  state  guideunes  for  child  support  award  amounts  (sec.  9141 

of  the  bill) 

Present  Law 

P.L.  98-378  requires  that  each  State  develop  guidelines  for  child 
support  award  amounts  within  the  State.  The  guidelines  must  be 
made  available  to  all  judges  and  other  officials  who  have  the  power 
to  determine  child  support  awards  within  the  State,  but  need  not 
be  binding  on  them. 

Explanation  of  Provision 

The  bill  would  require  the  guidelines  to  be  a  rebuttable  presump- 
tion for  determining  and  updating  awards  under  all  child  support 
orders  issued  or  modified  in  a  State.  The  guidelines  would  be  re- 
quired to  be  reviewed  fully  every  3  years  to  reflect  cost-of  living 
changes.  Child  support  orders  would  be  required  to  be  reviewed  pe- 
riodically and  updated  at  least  every  two  years. 

The  bUl  provides  that  when  the  guidelines  are  first  applied  to  de- 
termine support,  they  constitute  a  presumption  about  the  appropri- 
ate level  of  support.  This  presumption  is  rebuttable:  the  decision- 
maker can  make  a  different  support  award  if  he  or  she  makes  a 
written  finding  that  application  of  the  guidelines  would  be  unjust 
or  inappropriate  in  a  particular  case.  The  presumption  is  also  re- 
buttable when  awards  are  updated. 

The  bill  also  requires  that  orders  be  updated  to  reflect  changes  in 
the  absent  parent  s  financial  situation  and  in  other  circumstances. 
In  order  to  effectively  make  such  a  determination,  the  State  must 
require  that  both  parties  make  available  relevant  financial  infor- 
mation. 

Either  parent  would  be  permitted  to  contest  the  amount  of  an 
updated  award;  a  time-limited  period  would  be  provided  for  a  deci- 
sion by  a  State  official  on  a  request  for  review.  This  review  would 
include  the  opportunity  for  a  hearing  if  either  party  requests  one. 
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A  hearing  provides  both  sides  with  the  opportunity  to  subpoena 
and  present  documents,  be  assured  that  all  testimony  is  under 
oath,  and  to  cross-examine  the  opposing  party — important  protec- 
tions in  factual  disputes  about  the  parties'  financial  situation. 

2.  ESTABUSHMENT  OF  PATERNITY  (SEC.  9142  OF  THE  BILL) 

Present  Law 

All  applicants  for  and  recipients  of  Title  IV-A  benefits  are  re- 
quired to  cooperate  with  the  State  in  establishing  the  paternity  of 
any  child  bom  out  of  wedlock.  In  addition,  P.L.  98-378  mandates 
that  each  State  have  in  effect  laws  requiring  the  use  of  procedures 
that  permit  the  establishment  of  the  paternity  of  any  child  at  any 
time  prior  to  such  child's  18th  birthday.  Laboratory  costs  incurred 
in  determining  paternity  in  a  fiscal  year  may,  at  the  option  of  the 
State,  be  excluded  from  the  incentive  grant  calculation. 

Explanation  of  Provision 

The  bill  reiterates  that  current  law  requires  States  to  establish 
the  paternity  of  Title  IV-A  children  within  the  State.  States  would 
be  encouraged  to  establish  simple  civil  procedures  for  voluntarily 
acknowledging  paternity  and  a  civil  procedure  for  contested  pater- 
nities. Use  of  a  95  percent  probability  index  from  blood  tests  as  a 
rebuttable  presumption  of  paternity  would  be  required. 

The  bill  would  clarify  that  the  authority  to  establish  paternity 
until  the  child  is  18,  included  in  the  1984  amendments,  applies  to 
every  child  under  the  age  of  18  on  the  date  of  enactment  of  the 
1984  amendments,  including  those  for  whom  a  paternity  action  was 
brought  but  dismissed  because  a  statute  of  limitations  of  less  than 
18  years  was  then  in  effect  in  the  State. 

Also,  States  would  be  permitted,  in  calculating  cost  effectiveness 
ratios,  to  impute  $100  per  month  for  12  months  in  all  cases  in 
which  they  have  established  paternity.  Further,  performemce 
standards  for  paternity  establishment  would  be  set.  In  FY  89  the 
number  of  paternity  establishments  must  be  50  percent  higher 
than  in  FY  86.  In  each  of  the  subsequent  4  years,  paternity  estab- 
lishments would  be  required  to  increase  by  15  percent. 

The  Committee  wishes  to  emphasize  the  importance  of  paternity 
establishment  and  intends  for  these  provisions  to  encourage  pater- 
nity establishments  even  in  cases  where  child  support  cannot  be 
immediately  collected. 

3.  VISITATION  DEMONSTRATIONS  (SEC.  9143  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  authorize  demonstration  grants,  totaling  no  more 
than  $5  million  per  year,  to  determine  the  magnitude  of  absent 
parent  visitation  problems  and  to  test  possible  solutions.  Demon- 
strations may  address  custody  issues,  but  could  not  allow  child  sup- 
port to  be  withheld  pending  visitation. 
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4.  CHILD  SUPPORT  DISREGARD  CLARIFICATION  (SEC.  9144  OF  THE  BILL) 

Present  Law 

States  are  required  to  pay  to  the  AFDC/FSP  family  the  first  $50 
of  such  amounts  as  are  collected  periodically  which  represent 
monthly  support  payments  without  affecting  Title  IV-A  eligibility 
and  benefits. 

Explanation  of  Provision 

The  bill  would  clarify  that  the  family  is  to  receive  the  disregard 
whenever  the  absent  parent  makes  a  timely  payment  £md  without 
regard  to  the  time  it  takes  State  agencies  to  process  the  payment. 

5.  TIMEFRAMES  FOR  STATE  CSE  RESPONSES  (SECS.  9145  AND  9152  OF  THE 

BILL) 

Present  Law 

No  provision. 
Explanation  of  Provision 

The  bill  would  require  the  establishment  of  standards  for  the 
period  of  time  within  which  a  State  must  respond  to  requests  for 
assistance  in  locating  absent  parents  or  establishing  paternity  and 
begin  proceedings  to  establish  or  enforce  support  awards. 

Also,  the  Department  would  be  required  to  collect  from  the 
States  data  on  the  number  of  requests  for  the  various  child  support 
enforcement  services. 

The  following  additional  statistics  would  be  reported,  by  State,  to 
Congress  as  part  of  the  annual  report:  (1)  the  number  of  IV-D 
cases,  with  AFDC  and  non-AFDC  cases  listed  separately,  that  have 
requested  or  require  the  identified  service;  (2)  the  number  of  IV-D 
cases,  again  displayed  separately  for  AFDC  and  non-AFDC,  that  re- 
ceived the  service;  and  (3)  the  number  of  cases  needing  the  service 
as  a  percentage  of  those  that  actually  received  it.  The  identified 
services  are:  paternity  establishment;  location  of  an  absent  parent 
for  purposes  of  establishing  a  support  order;  establishment  of  a 
child  support  order;  and  location  of  an  absent  parent  for  purposes 
of  enforcing  a  support  order. 

6.  MANDATORY  AUTOMATED  TRACKING  AND  MONITORING  (SEC.  9146  OF 

THE  BILL) 

Present  Law 

Stu^s  are  permitted  to  develop  and  implement  automated  data 
processing  systems  which  control,  account  for,  and  monitor  all  of 
the  factors  in  the  support  enforcement  collection  and  paternity  de- 
termination process.  The  Federal  share  of  the  planning  and  devel- 
opment costs  is  90  percent. 

Explanation  of  Provision 

The  bill  would  require  States  to  develop  and  to  implement  auto- 
mated tracking  and  monitoring  systems  according  to  a  time  sched- 
ule. All  States  would  be  required  to  have  an  operational  automated 
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system  by  October  1,  1992.  Special  Federal  matching  of  90  percent 
would  expire  on  October  1,  1992. 

7.  TREATMENT  OF  INTERSTATE  FUNDS  (SEC.  9147  OF  THE  BILL) 

Present  Law 

States  receiving  interstate  child  support  enforcement  demonstra- 
tion funds  must  include  these  funds  as  part  of  the  State's  total  IV- 
D  administrative  costs,  and  thereby  in  the  calculation  of  the  State 
incentive  payments. 

Explanation  of  Provision 

The  bill  would  exclude  the  costs  of  interstate  enforcement  dem- 
onstrations in  computing  a  State's  incentive  payments. 

8.  CHILD  SUPPORT  ADMINISTRATIVE  MATCH  AND  PRESUMPTIVE  WAGE 
WITHHOLDING  (SEC.  9148  OF  THE  BILL) 

Present  Law 

For  fiscal  year  1987,  the  Federal  matching  rate  is  70  percent.  It 
is  scheduled  to  decline  to  66  percent  by  fiscal  year  1990.  In  addi- 
tion, States  found  not  to  be  in  compliance  with  the  act  are  subject 
to  a  loss  of  AFDC  administrative  funds.  As  part  of  the  Child  Sup- 
port Enforcement  program,  States  are  required  to  enact  State  laws 
that  institute  wage  withholding  after  a  30  day  arrearage  has  oc- 
curred. 

Explanation  of  Provision 

The  bill  would  lower  the  Federal  matching  rate  to  66  percent  for 
States  not  in  compliance  with  the  1984  amendments  within  6 
months  after  the  date  of  enactment.  This  penalty  is  in  addition  to 
current  law  penalties.  A  permanent  match  of  70  percent  would  be 
provided  to  States  that  are  in  compliance  with  the  1984  amend- 
ments £md  implement  a  presumptive  wage  withholding  law.  Under 
such  a  law,  wage  withholding  is  immediate  and  does  not  await  the 
accrual  of  a  30  day  arrearage.  However,  State  laws  must  permit  ex- 
ceptions if:  (1)  one  parent  demonstrates,  and  the  judge  finds,  good 
cause  not  to  apply  wage  withholding;  or  (2)  a  written  agreement  is 
reached  between  both  parties  that  provides  for  an  alternative  ar- 
rangement. 

9.  COMMISSION  ON  INTERSTATE  ENFORCEMENT  (SEC.  9149  OF  THE  BILL) 

Present  Law 

No  provision. 
Explanation  of  Provision 

The  bill  would  establish  a  commission  to  study  interstate  child 
support  establishment  and  enforcement,  and  to  develop  a  new 
model  interstate  law.  The  commission  would  be  required  to  report 
not  later  than  one  year  after  the  date  of  enactment. 

The  committee  expects  the  conmiission  to  carefully  consider  all 
possible  remedies  to  the  problems  of  interstate  child  support  estab- 
lishment and  enforcement  including  the  appropriateness,  useful- 
ness and  feasibility  of  by  law:  (1)  establishing  a  Federal  cliild  sup- 
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port  establishment  and  enforcement  system  that  removes  this  func- 
tion from  the  State  level;  and  (2)  establishing  the  Federal  right  of 
every  unemancipated  child  to  be  supported  by  such  child's  parent 
or  parents  and  conferring  on  certain  local  courts  of  the  District  of 
Columbia  and  every  State  jurisdiction  to  enforce  the  right  to  sup- 
port regardless  of  such  child's  residence. 

10.  STUDY  OF  CHILD  RAISING  C50STS  (SEC.  9150  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  direct  the  Secretary  to  conduct  a  study  of  the  pat- 
terns of  expenditures  on  children  in  two-parent  families,  in  single- 
parent  families  following  divorce,  and  in  single-parent  families  in 
which  the  parents  were  never  married.  Particular  attention  must 
be  given  to  the  relative  standards  of  living  in  households  in  which 
both  parents  and  all  of  the  children  do  not  live  together. 

11.  DEMONSTRATION  PROJECTS  TO  TEST  VOLUNTARY  WORK,  EDUCATION, 
AND  TRAINING  FOR  FATHERS  WHO  ARE  UNABLE  TO  PAY  CHILD  SUP- 
PORT (SEC.  9151  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  permit  States  to  test  methods  of  improving  child 
support  enforcement  in  cases  where  the  noncustodial  parent  is 
unable  to  meet  the  support  obligation.  Under  the  demonstrations, 
such  parents  would  be  encouraged  to  participate  in  work,  education 
and  training  activities  available  in  the  State. 

12.  COLLECTION  AND  REPORTING  OF  CHILD  SUPPORT  ENFORCEMENT 
DATA  (SEC.  9152  OF  THE  BILL) 

Present  Law 

States  are  required  to  report,  to  the  Secretary  of  Health  and 
Human  Services,  information  on  the  number  of  cases  in  which  a 
support  obligation  was  established  and  the  amount  of  the  support 
obligation  as  well  as  the  number  of  cases  in  which  support  was  col- 
lected. The  reporting  requirements  result  in  information  on  the 
number  of  cases  for  which  action  was  taken  during  a  year;  States 
are  not  required  to  report  on  the  number  of  cases  which  have  re- 
quested or  require  the  various  child  support  enforcement  services. 

Explanation  of  Provision 

The  provision  would  require  the  Secretary  of  Health  and  Human 
Services  to  collect  and  maintain  up-to-date  statistics  on  the  number 
of  cases  which:  (1)  need  child  support  enforcement  services  (paterni- 
ty determination,  location  of  an  absent  parent,  establishment  of  a 
child  support  obligation,  enforcement  of  a  support  obligation);  and 
(2)  the  number  of  cases  for  which  such  services  have  been  provided. 
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The  Secretary  would  also  calculate  the  percent  of  total  cases  which 
have  received  each  service. 

13.  ACCESS  TO  DOL-FUNDED  QUARTERLY  CROSS  MATCH  SYSTEM  (SEC. 
9153  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  Federal  Parent  Locator  Service  (FPLS)  and  the  State  child 
support  agencies  would  be  given  access  to  the  quarterly  cross 
match  system  funded  by  the  Department  of  Labor  and  accessed 
through  an  electronic  mail  system  call  INTERNET.  The  system 
contains  information  on  places  of  employment,  social  security 
number,  and  addresses  of  employees  that  is  currently  used  in  the 
unemployment  compensation  program.  The  costs  of  the  computer 
match  would  be  paid  by  the  requesting  agency.  In  the  case  of  State 
child  support  agencies,  such  costs  would  be  Federally  reimbursable 
CSE  expenses. 

14.  EFFECTIVE  DATE  (SEC.  9154  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

Except  as  otherwise  noted,  the  amendments  in  Title  V  are  effec- 
tive on  the  first  day  of  the  first  calendar  quarter  that  begins  one 
year  or  more  after  the  date  of  enactment. 

Part  6— Pro-Family  Welfare  Poucies 
1.  mandatory  afdc-up  (sec.  9161  of  the  bill) 
Present  Law 

States  may,  at  their  option,  provide  Title  IV-A  benefits  to  finan- 
cially-eligible two-parent  families  in  which  the  principal  earner  is 
"unemployed*',  defined  in  regulations  as  working  fewer  than  100 
hours  per  month.  For  eligibility,  the  law  requires  that  the  unem- 
ployed parent  have  worked  six  or  more  quarters  in  any  13  calendar 
quarter  period  ending  within  1  year  before  appljdng  for  AFDC-UP. 

Explanation  of  Provision 

The  bill  would  mandate  Title  IV-A  benefits  to  financially-eligible 
two-parent  families  in  which  the  principal  earner  is  '^unemployed", 
defined  as  working  fewer  than  100  hours  per  month. 

States  would  be  permitted  to  substitute  for  4  of  the  6  quarters  of 
work,  quarters  of  full-time  attendance  in  elementary  or  secondary 
school,  full-time  participation  in  vocational  training,  or  participa- 
tion in  a  JTPA  education  or  training  program,  but  the  bill  would 
set  a  lifetime  limit  of  4  quarters  creditable  to  vocational  training. 
The  bill  would  require  a  study  by  the  Greneral  Accounting  Office  of 
the  policies  and  regulations  regarding  administration  of  the  AFDC- 
UP  program  within  6  months  after  the  date  of  enactment. 
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Effective  Date 

The  effective  date  would  be  January  1,  1990,  except  for  the  GAO 
study. 

2.  SPECIAL  PROVISIONS  FOR  FAMIUES  HEADED  BY  MINOR  PARENTS  (SEC. 

9162  OF  THE  BILL) 

(A)  CASE    MANAGEMENT    FOR    FAMILIES    HEADED    BY  MINOR 
PARENT  FAMIUES 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  require  that  case  management  services  be  provid- 
ed to  Title  rV-A  families  in  which  at  least  one  parent  is  a  minor. 
Federal  reimbursement  for  these  services  would  equal  50  percent. 

Effective  Date 
The  effective  date  would  be  October  1, 1987. 

(B)  MINOR    PARENT    FAMILY    LIVING    ARRANGEMENTS  AND 
GRANDPARENT  DEEMING 

Present  Law 

Minor  parents  with  dependent  children  eligible  imder  Title  IV-A 
may  live  at  home  with  their  parents  (the  grandparents  of  the  de- 
pendent child)  or  may  elect  to  leave  home  and  establish  a  separate 
Title  IV-A  unit  for  themselves  and  the  child.  If  the  minor  parent 
and  child  choose  to  live  with  the  grandparent  of  the  dependent 
child,  a  portion  of  the  income  of  the  grandparents)  is  considered  in 
determining  Title  IV-A  eligibility  and  benefits. 

Explanation  of  Provision 

The  bill  would  require  unmarried  minor  (imder  age  18)  parent 
families  to  live  with  a  parent,  legal  guardian  or  other  adult  rela- 
tive or  in  a  foster  home,  maternity  home  or  other  supportive  living 
arrangement  in  order  to  qualify  for  Title  IV-A  benefits  unless  the 
State  determines  it  is  impossible  or  inappropriate  to  do  so.  The 
State  agency  would  be  permitted  to  waive  this  requirement  if:  (a) 
the  minor  has  no  living  parent  or  legal  guardian  whose  where- 
abouts are  known;  (b)  the  health  or  safety  of  the  minor  parent  or 
the  child  would  be  jeopardized  or  the  living  conditions  are  over- 
crowded; (c)  the  parent  or  guardian  refuses  to  allow  the  minor 
parent  and  child  to  live  in  his  or  her  home;  or  (d)  the  minor  parent 
has  lived  apart  from  the  parent  or  guardian  for  at  least  a  year 
before  the  birth  of  the  child  or  prior  to  making  application  for  title 
IV-A  benefits. 

The  committee  intends  that  State  IV-A  agencies  implement  this 
provision  flexibly  and  that  the  State  agency  demonstrate  beyond  a 
reasonable  doubt  that  a  minor  parent  may  safely  and  appropriately 
live  at  home.  The  responsibility  of  proving  this  should  not  be  left  to 
the  minor  parent  although  the  minor  parent's  full  cooperation  in 
this  regard  may  certainly  be  required.  The  committee  is  concerned 
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that  while  it  is  generally  in  the  minor  parent's  best  interest  to  live 
in  a  supportive  home  with  adult  supervision,  it  is  also  important  to 
protect  against  any  imintended  adverse  consequences  that  may 
result. 

In  determining  the  minor  parent  family's  eligibility,  if  the  parent 
of  the  minor  parent  is  also  eligible  for  Title  IV-A  benefits,  the 
minor  parent  and  her  child(ren)  would  constitute  a  separate  unit. 

The  requirement  that  part  of  the  income  of  the  parent  of  a 
minor  parent  be  attributed  to  the  dependent  child  in  a  minor 
parent  family  would  be  repealed. 

Effective  Date 
The  effective  date  would  be  October  1, 1987. 

(C)  OPTIONAL  STATE  REQUIREMENTS  FOR  MINOR  PARENTS 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  permit  the  State  to  require  school  attendance  or 
participation  in  training  in  parenting  and  family  living  skills,  in- 
cluding nutrition  and  health  education,  as  a  condition  of  Title  IV- 
A  eligibility  if  appropriate  day  care  is  guaranteed. 

Effective  Date 
The  effective  date  would  be  October  1, 1987. 

Part  7 — Benefit  Improvements 

1.  ANNUAL  evaluation  OF  NEED  AND  PAYMENT  STANDARDS  (SEC.  9171 

OF  THE  BILL) 

Present  Law 

By  July  1,  1969,  States  were  required  to  make  a  one-time  adjust- 
ment in  their  Title  IV-A  need  and  payment  standards  to  reflect 
fully  changes  in  living  costs.  No  further  adjustments  have  been  re- 
quired. 

Explanation  of  Provision 

The  bill  would  require  an  annual  evaluation  of  the  Title  IV-A 
need  and  payment  standards,  with  particular  attention  to  deter- 
mining whether  the  amount  assumed  for  shelter  is  adequate. 

Effective  Date 
The  effective  date  would  be  October  1,  1987. 

2.  ENHANCED  FEDERAL  MATCH  FOR  BENEFIT  IMPROVEMENTS  (SEC.  9172 

OF  THE  BILL) 

Present  Law 
No  provision. 
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Explanation  of  Provision 

The  bill  would  increase  by  25  percent  the  Federal  share  of  bene- 
fit payments  that  represent  an  increase  over  the  September  30, 
198§  level  of  payments.  This  provision  is  intended  to  encourage 
States  to  increase  benefits.  The  committee  expects  that  the  Secre- 
tary, in  prescribing  regulations  for  this  provision,  will  endeavor  to 
implement  the  provision  efficiently  and  effectively  and  without  un- 
necessary administrative  burdens.  Its  implementation  is  purely  an 
administrative  function,  sepsirate  and  unrelated  to  the  determina- 
tion of  eligibility  and  the  calculation  of  benefits.  In  fact,  the  only 
impact  on  recipients  and  caseworkers  should  be  the  final  result:  in- 
creased benefits. 

The  provision  would  work  as  follows:  The  normal  Federal  match- 
ing rate  would  apply  to  the  level  of  benefits  as  of  September  30, 
1988.  For  any  increases  above  this  level,  the  Federal  government 
would  pay  a  matehing  rate  that  is  25  percent  higher  than  that  for 
1988.  Enhanced  matehing  rates  would  be  calculated  for  a  Stete  for 
each  family  size.  Each  familysize  matehing  rate  would  be  weighted 
by  the  proportion  of  all  AFDC  families  in  the  Stete  of  that  size. 
Such  weighted  matehing  rates  for  each  family  size  would  be 
summed  te  obtain  a  totel  enhanced  matehing  rate  for  the  Stete. 

Consider  an  example  of  a  Stete  with  a  benefit  level  of  $300  per 
month  for  a  family  of  3  and  a  50  percent  Federal  matehing  rate. 
Suppose  this  Stete  increases  ite  benefite  by  3  percent.  The  new  ben- 
efit for  a  family  of  3  would  be  $309  per  month.  The  Stete's  en- 
hanced matehing  rate  for  a  family  of  three  would  be  calculated  as 
follows: 


(krent  beneW  Iwel  times  current  matdHng  rate  J$300.O0x.5O  =  $150.00 

Plus  enhaiKed  matching  rate  for  3  percent  inaease                                           9x.625  =  5.63 

Total   $155.63 

Divide  by  new  benefit  level  $155.63/309  =  .5037 


The  new  enhanced  Federal  matehing  rate  for  a  family  of  3  is 
.5037.  The  same  calculation  would  be  made  for  other  family  sizes 
and  the  weighted  sum  would  jdeld  the  new  enhanced  Federal 
matehing  rate  for  the  Stete. 

The  following  teble  illustrates  how  the  enhanced  mateh  is  calcu- 
lated. 

EXAMPLE  OF  THE  CALCUUTION  OF  THE  ENHANCED  FEDERAL  MATCHING  RATE  FOR  A  STATE 

[Assumes  a  3i»rcent  benefit  increase] 


AssiRned 

Cunent       Current  Enhanced  proportion  Federal 

monthly       Federal  Federal     New  benefit    otlamilies     share  of 

benefit      match  rate  match  rate  in  each  cost 

family  size 


Family  size-. 


2  

  $250 

0.50 

$8 

0.625 

$258 

0.20 

0.1008 

3  

  300 

.50 

9 

.625 

309 

.40 

.2015 

4  

  350 

.50 

11 

.625 

361 

.20 

.1008 

5  

  400 

.50 

12 

.625 

412 

.10 

.0504 
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EXAMPLE  OF  THE  CALCULATION  OF  THE  ENHANCED  FEDERAL  MATCHING  RATE  FOR  A  STATE- 

Continued 

[Assumes  a  ^ferant  benefit  increee] 


Cunent 
benefn 

Curert  1 
FedenI  ^ 
mtch  nie 

benefit  ' 
nease  ^ 

Assumed 

Enhanced  proportnn 
FedenI     ken  benefit  of>nilies 
latch  rate                 in  each 
family  size 

FedenI 
share  of 

cost 

6   450 

.50 

14 

.625        464  .10 

.0504 

New  enhanced  Federal  matching 
rate  for  State   

.5039 

The  enhanced  match  is  calculated  using  the  benefit  pa3rment  for 
families  with  no  other  income.  This  simplifies  the  calculation  and 
targets  the  enhanced  match  to  actual  changes  in  pa3mients.  The 
enhanced  match  is  not  to  be  calculated  on  the  basis  of  total  pay- 
ments relative  to  a  base  period.  Changes  in  total  pajmaents  are  a 
function  of  population  growth,  imemployment,  per  capita  income, 
changes  in  the  payment  standard,  and  many  other  factors.  A 
change  in  total  pa3rments  does  not  necessarily  indicate  an  increase 
in  benefits. 

The  committee  recognizes  that  States  use  a  variety  of  formulas 
to  calculate  pajrments  to  families  with  no  other  income.  The  en- 
hanced match  would  apply  to  actual  increases  in  pajmients  to  fami- 
lies. So,  for  example,  it  would  not  apply  to  an  increase  in  the  need 
standard  that  does  not  result  in  actual  pajrment  increases.  Similar- 
ly, in  those  States  paying  shelter  costs  to  a  maximum,  the  en- 
hanced match  would  apply  only  to  increases  in  the  non-shelter  por- 
tion of  the  payment  standard  since  an  increase  in  the  shelter  por- 
tion does  not  always  result  in  a  benefit  increase. 

Some  States  establish  different  need  and  pa3mient  standards  for 
regions  within  the  State.  The  implementing  regulations  should 
take  this  into  accoimt.  If  a  State  increases  payments  by  different 
amounts  in  the  different  regions,  an  average — weighted  by  the 
number  of  families  in  each  jurisdiction — will  achieve  the  desired 
result  mathematically. 

Finally,  the  committee  intends  that  the  additional  payments  to 
States  that  result  from  the  enhanced  match  provision  be  made  at 
the  same  time  and  on  the  same  basis  as  the  regular  Federal  share 
of  payments  is  paid  to  the  States.  The  family  size  weighting  factor 
would  be  calculated  annually.  In  addition,  if  a  State  increases  bene- 
fits on  the  first  day  of  a  quarter,  the  enhanced  match  would  be 
paid  from  that  date;  any  increases  which  take  effect  during  a  quar- 
ter, would  receive  the  enhanced  match  on  the  first  day  of  the  fol- 
lowing quarter. 

In  addition  to  the  enhanced  match  provision.  States  would  be 
prohibited  from  lowering  AFDC  benefits  below  the  nominal  level  in 
effect  on  June  10,  1987.  This  will  ensure  that  States  do  not  gain 
financially  by  lowering  benfit  levels  and  later  taking  advantage  of 
the  enhanced  match  provisions.  Benefit  increases  which  result 
from  any  law  enacted  on  or  before  June  10,  1987  which  take  effect 
on  or  before  September  30,  1988  could  not  be  lowered.  The  en- 
hanced match  would  apply,  however,  to  £uiy  increases  which  take 
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effect  after  September  30,  1988,  regardless  of  when  the  increase 
was  or  is  legislated. 

A  study  and  report  of  the  implementation  and  effect  of  the  en- 
hanced match  would  be  required  three  and  five  years  after  the  date 
of  enactment.  The  study  would  be  conducted  by  the  Department  of 
Health  and  Human  Services. 

Effective  Date 
The  effective  date  would  be  October  1, 1988. 

3.  STUDY  OF  MINIMUM  BENEFIT  PROPOSALS  (SEC.  9173  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  require  a  study  by  the  National  Academy  of  Sci- 
ences of  alternative  minimum  benefit  proposals  for  low-income 
families  with  children,  giving  particular  attention  to  what  an  ap- 
propriate national  minimum  benefit  might  be  and  how  it  should  be 
calculated. 

The  study  would  give  consideration  to  alternative  minimum  ben- 
efit proposals,  including  those  that  would  link  benefit  levels  to  a 
family  living  standard,  national  median  income.  State  median 
income,  and  the  poverty  level.  The  study  would  also  take  into  ac- 
count the  probable  impact  of  a  national  minimum  benefit  on  indiv- 
duals  and  on  States  and  local  governments.  A  report  would  be  due 
24  months  after  the  date  of  enactment. 

Effective  Date 
The  effective  date  would  be  October  1,  1987. 

Part  8 — Miscellaneous  Provisions 

1.  AFDC-FOOD  stamp  COORDINATION  (SEC.  9181  OF  THE  BILL) 

Present  Law 

No  provision. 
Explanation  of  Provision 

The  bill  would  establish  a  commission  to  study  and  make  recom- 
mendations on  AFDC-Food  Stamp  coordination.  A  report  would  be 
required  within  one  year  after  enactment  with  recommendations 
for  legislative,  administrative  and  other  actions. 

The  committee  expects  that  the  commission  will  make  an  ex- 
haustive review  of  the  existing  AFEKU  and  food  stamp  rules  and 
that  it  will,  at  a  minimum,  review  and  make  recommendations  on 
the  following  areas:  the  definition  and  amount  of  allowable  re- 
sources; treatment  of  lump  sum  benefits;  treatment  of  student 
earnings;  value  of  the  exempt  vehicle;  treatment  of  strikers;  treat- 
ment of  child  support;  frequency  of  work  registrations  and  exemp- 
tions; circumstances  and  procedures  for  recouping  overpayments; 
monthly  rep<)rting  and  retrospective  budgeting  policies;  time 
frames  for  fair  hearings;  verification  requirements;  requirements 
for  recipient  notice;  application  requirements;  recertification  and 
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redetermination  requirements;  rules  for  reporting  changes  in  cir- 
cumstances; treatment  of  aliens;  treatment  of  life  insurance  and 
burial  plans;  treatment  of  assets  policies;  treatment  of  student 
grants,  scholarships  and  loans;  treatment  of  training  allowances; 
treatment  of  self-emplojmient  income;  fraud  control  policies;  and 
penalties  for  non-compliance. 

Effective  Date 
The  effective  date  would  be  October  1, 1987. 

2.  UNIFORM  REPORTING  REQUIREMENTS  (SEC.  9182  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  require  the  Secretary  to  establish  uniform  report- 
ing requirements  needed  to  ensure  that  sections  402(aX37),  402(h) 
and  417  of  the  Social  Security  Act  are  being  effectively  implement- 
ed. These  sections  deal  with  the  Medicaid  transition,  child  care  ar- 
rangements and  dollar  limits,  increases  in  the  earned  income  disre- 
gards, and  special  provisions  for  families  headed  by  minor  parents. 

Effective  Date 
The  provisions  would  be  effective  on  enactment. 

3.  STATE  REPORTS  ON  EXPENDITURE  AND  USE  OF  SOCIAL  SERVICE  FUNDS 
(SEC.  9183  OF  THE  BILL) 

Present  Law 

Each  State  is  required  to  prepare  reports  on  the  activities  carried 
out  with  funds  available  under  Title  XX  of  the  Act.  Reports  are  to 
be  in  such  form,  contedn  such  information,  emd  be  5f  such  frequen- 
cy (but  not  less  than  every  2  years)  as  the  State  finds  necessary  to 
provide  an  accurate  description  of  such  activities,  to  secure  a  com- 
plete record  of  the  purposes  for  which  funds  were  spent,  and  to  de- 
termine whether  funds  were  expended  in  a  manner  that  is  consist- 
ent with  the  State  plan. 

Explanation  of  Provision 

The  bill  would  establish  uniform  reporting  requirements  for  the 
social  services  block  grant  authorized  imder  Title  XX  of  the  Act. 

Effective  Date 
The  provision  is  effective  on  the  date  of  a  enactment. 

4.  EVALUATION  OF  EMPLOYMENT,  TRAINING,  AND  WORK  PROGRAMS 
(SEC.  9184  OF  THE  BILL) 

Present  Law 

The  Secretary  has  general  evaluation  authority. 

Explanation  of  Provision 

The  bill  establishes  an  interagency  panel  to  design,  implement 
and  monitor  a  series  of  implementation  and  evaluation  studies  to 
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assess  the  methods  and  effects  of  the  work,  education  and  training 
programs  established  by  the  bill.  The  panel  is  required  to  report 
annually  for  five  years. 

Effective  Date 

The  interagency  panel  would  be  established  within  3  months 
after  the  date  of  enactment. 

5.  DEMONSTRATION  PROJECTS  ON  HOUSING  THE  HOMELESS  (SEC.  9185 

OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  authorize  3  State  demonstration  projects  testing 
whether  emergency  assistance  pajrments  to  homeless  AFDC/FSP 
families  would  be  reduced  through  construction  and  renovation  of 
permanent  housing.  It  would  authorize  $15  million  for  each  of  5 
fiscal  years. 

Federal  funds  spent  on  construction  and  renovation  per  unit 
would  be  limited  to  the  cost  of  housing  a  family  in  a  temporary 
shelter  for  one  year.  The  State  matching  rate  would  be  10  percent- 
age points  above  the  current  State  AFDC  matching  rate.  Over  10 
years,  the  Federal  cost  of  the  grants  for  renovation  and  construc- 
tion would  be  required  to  be  less  than  the  cost  of  temporary  shel- 
ters over  the  same  time  period. 

Effective  Date 
The  effective  date  would  be  October  1,  1987. 

6.  NEW  YORK  STATE  CHILD  SUPPORT  DEMONSTRATION  PROJECT  (SEC. 

9186  OF  THE  BILL) 

Present  Law 

No  provision. 
Explanation  of  Provision 

The  bill  permits  the  Secretary  to  approve  a  demonstration 
project  in  New  York  for  the  purpose  of  testing  its  child  support 
supplement  program  as  an  alternative  to  the  existing  AFDC/FSP 
program.  The  demonstration  project  would  continue  for  5  years. 

Specifically,  the  Child  Support  Supplement  Program  (CSSP), 
would  test  alternative  approaches  to  enhancing  parental  responsi- 
bility for  child  support  and  providing  economic  incentives  to  custo- 
dial parents  to  obtain  child  support  orders  and  emplojnnent. 

CSSP  would  be  designed  so  that  modest  wages  from  a  less  than 
full-time  job,  combined  with  child  support  payments  or  CSSP  bene- 
fits, will  raise  a  custodial  parent's  income  to  a  level  equal  to  or 
greater  than  the  comparable  AFDC/FSP  benefit.  CSSP  would  pro- 
vide stronger  work  incentives  than  AFDC,  because  publicly  provid- 
ed benefits  would  be  reduced  or  ''taxed  away"  at  a  lower  rate. 

Eligibility  for  the  program  would  be  open  to  AFDC  recipients 
with  support  orders  and  some  other  custodial  parents,  also  with 
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support  orders,  who  will  be  defined  by  the  State  as  part  of  the  dem- 
onstration. This  will  allow  the  State  to  test  various  combinations  of 
benefit  levels  and  benefit  reduction  rates  to  see  how  people  actual- 
ly respond  to  the  program  in  terms  of  going  to  work  or  increasing 
their  earnings.  Federal  reimbursement  to  the  State,  which  would 
be  in  an  amount  at  least  equal  to  what  the  State  would  have  re- 
ceived if  the  family  were  instead  receiving  AFDC,  will  be  paid  for 
AFDC  recipients  who  opt  into  the  demonstration  program  and  for 
CSSP  participants  who  would  otherwise  be  eligible  for  AFDC/FSP 
benefits. 

Effective  Date 
The  provision  would  be  effective  on  enactment. 

7.  DEMONSTRATION  OF  FAMILY  INDEPENDENCE  PROGRAM  IN  STATE  OF 
WASHINGTON  (SEC.  9187  OF  THE  BILL) 

Present  Law 

No  provision. 
Explanation  of  Provision 

The  bill  would  authorize  a  demonstration  of  the  Family  Inde- 
pendence Program  (FIP)  in  the  State  of  Washington  for  a  period 
not  to  exceed  5  years. 

The  FIP  would  maintain  the  entitlement  nature  of  the  AFDC 
program.  Under  FIP,  no  family  would  receive  less  than  would  be 
available  under  current  AFDC  rules.  FIP  would  apply  to  new  appli- 
cants; current  AFDC  recipients  could  switch  to  FIP.  The  initial  eli- 
gibility criteria  would  be  similar  to  AFDC.  FIP  participants  could 
enroll  in:  (a)  a  high  school  or  a  GED  pr(^am;  (b)  a  community  or 
4-year  college;  (c)  classroom  or  on-the-job  training;  or  (d)  part-or 
full-time  employment.  Current  due  process  protections  would  be 
maintained.   

The  '"benchmark  standard"  for  the  benefits  under  FTP  would  be 
equal  to  the  current  AFDC  benefit  plus  the  cash  equivalent  value 
of  food  stamps.  The  current  level  in  Washington  is  approximately 
85  percent  of  the  poverty  level.  FIP  enroUees  in  education  and 
training  would  receive  cash  assistance  equal  to  105  percent  of  the 
benchmark  standard.  Those  working  part-time  would  receive  at 
least  115  percent  of  the  benchmark  standard.  Those  working  full- 
time  would  receive  at  least  135  percent  of  the  benchmark  standard. 
Also,  FIP  would  provide  full  cMld  care  and  medical  assistance  for 
enrollees  and  would  pay  75  percent  of  these  costs  for  one  year  after 
family  income  exceeded  135  of  the  benchmark  standard. 

Effective  Date 
The  effective  date  would  be  October  1,  1987. 

8.  SANCTION  FOR  FAILURE  TO  COMPLETE  TREATMENT  FOR  DRUG  OR 
ALCOHOL  ABUSE  (SEC.  9189  OF  THE  BILL) 

Present  Law 
Provision. 
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Explanation  of  Provision 

Upon  notice  from  a  treatment  program,  Title  IV-A  benefits  for 
any  AFDC/FSP  recipient  who  has  been  medically  determined  to  be 
a  drug  addict  or  alcoholic  and  who  refuses  to  participate  in  and 
complete  a  drug  or  alcohol  abuse  program  would  be  terminated. 

Effective  Date 
October  1, 1987. 

9.  STUDY  OF  HOUSING  PROBLEMS  (SEC.  9188  OF  THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

An  interagency  working  group  staffed  by  the  Department  of 
Health  and  Human  Services  and  the  Department  of  Housing  and 
Urban  Development  would  report  to  Congress  the  results  of  a  study 
of  housing  problems  experienced  by  AFDC  recipients,  particularly 
transient  families.  Data  on  the  nimiber  of  evictions,  the  available 
housing  stock  and  successful  innovative  programs  would  be  includ- 
ed. The  study  would  be  due  within  six  months  after  the  date  of  en- 
actment and  would  include  recommendations  for  action. 

Effective  Date 
On  enactment. 

10.  INCLUDE  AMERICAN  SAMOA  IN  AFDC/FSP  PROGRAM  (SEC.  9190  OF 

THE  BILL) 

Present  Law 

No  provision. 

Explanation  of  Provision 

The  bill  would  add  American  Samoa  to  the  AFDC/FSP  program, 
subject  to  the  approval  of  a  State  plan  by  the  Secretary  and  under 
the  same  terms  and  conditions  as  other  territories. 

Effective  Date 
The  effective  date  would  be  October  1,  1987. 

11.  INCREASED  FUNDS  FOR  THE  TERRITORIES  (SEC.  9191  OF  THE  BILL) 

Present  Law 

Under  current  law,  welfare  funds  for  the  territories  are  limited 
to  the  following  annual  amounts:  Commonwealth  of  Puerto  Rico: 
$72  million;  Virgin  Islands:  $2.4  million;  Guam  $3.3  million.  These 
funds  are  used  to  provide  aid  to  families  with  dependent  children 
and  to  the  aged,  blind  and  disabled.  The  Federal  government  pays 
75  percent  of  these  costs  up  to  the  maximums  specified  above.  The 
ceilings  were  last  increased  in  1979. 
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Explanation  of  Provision 

Under  the  bill,  the  ceiling  on  funds  to  the  Commonwealth  of 
Puerto  Rico,  Guam  and  the  Virgin  Islands  would  be  increased  and 
distributed  as  follows:  Commonwealth  of  Puerto  Rico,  $9.27  million; 
Guam,  $425,000:  and  Virgin  Islands  $309,000.  In  addition,  a  study 
would  be  conducted  to  identify  ways  to  correct  the  obvious  imbal- 
ances that  exist  among  the  territories,  and  between  the  territories 
and  the  States. 

Effective  Date 
The  provision  is  effective  on  October  1, 1987. 

Subtitle  C — Provisions  Relating  to  Public  Assistance  and 
Unemployment  Compensation 

Part  1— Miscellaneous  SSI  and  AFDC  Amendments 

1.  permanent  extension  of  disregard  of  nonprofit  organiza- 
tion's IN-KIND  ASSISTANCE  TO  AFDC  AND  SSI  RECIPIENTS  (SEC.  9201 
OF  THE  BILL) 

Present  Law 

In-kind  assistance  provided  by  a  private  non-profit  organization 
to  SSI  recipients  must  be  disregarded  if  the  State  has  determined 
that  the  assistance  is  provided  on  the  basis  of  need.  States  may,  at 
their  option,  disregard  in-kind  assistance  provided  to  AFDC  recipi- 
ents. The  authority  for  these  disregards  was  originally  provided  by 
the  Social  Security  Amendments  of  1983  and  extended  until  Sep- 
tember 30,  1989  by  the  Deficit  Reduction  Act  of  1984.  The  authority 
expires  on  September  30,  1987. 

Explanation  of  Provision 

Permanently  extend  the  optional  AFDC  disregard  and  the  man- 
datory SSI  disregard  of  such  in-kind  assistance. 

Effective  Date 
October  1,  1987. 

2.  FRAUD  CONTROL  UNDER  AFDC  PROGRAM  (SEC.  9202  OF  THE  BILL) 

Present  Law 

States  are  reimbursed  with  50  percent  Federal  funds  for  the 
proper  and  efficient  administration  of  the  AFDC  program.  This  in- 
cludes the  cost  of  any  fraud  control  activities. 

Explanation  of  Provision 

Authorize  Federal  funding  of  75  percent  for  the  costs  of  a  fraud 
control  program.  States  electing  to  use  these  funds  could  apply 
them  to  the  costs  of  investigation,  prosecution,  enforcement,  or  ad- 
ministrative hearing  of  violations  of  AFDC  rules,  plans,  or  law. 

Recipients  found  to  have  committed  an  intentional  program  vio- 
lation would  be  ineligible  to  participate  in  the  AFDC  program  for  a 
period  of  six  months  for  the  first  offense  and  twelve  months  for  the 
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second  offense.  The  third  offense  would  result  in  permanent  ineligi- 
bility. 

The  determination  of  an  intentional  violation  would  be  based  on 
proof  of  intentionally:  (a)  making  a  false  or  misleading  statement; 
(b)  misrepresenting,  concealing,  or  withholding  facts;  or  (c)  commit- 
ting any  act  that  is  a  violation  of  the  AFDC  program,  the  State's 
AFDC  plan,  or  any  other  provision  of  Federal  or  State  law  or  regu- 
lations relating  to  the  AFDC  program. 

The  determination  of  an  intentional  program  violation  could  be 
made  either  through  an  administrative  hearing  or  by  a  court.  Any 
action  by  the  State  agency  to  terminate  or  reduce  benefits  would 
follow  the  established  notice  and  fair  hearing  process  within  the 
AFDC  program.  The  State  agency  could  combine  hearings  for  viola- 
tions that  have  occurred  in  the  AFDC  and  food  stamp  programs 
when  the  factual  issues  arise  from  the  same  or  related  circum- 
stances. 

Effective  Date 
October  1,  1987. 

3.  EXCLUSION  Of  REAL  PROPERTY  WHEN  IT  CANNOT  BE  SOLD  (SEC.  9203 

OF  THE  BILL) 

Present  Law 

Under  current  law  the  Secretary  of  HHS  must  count  toward  the 
SSI  asset  limit  real  property  that  is  not  specifically  excluded.  If  an 
SSI  applicant  or  recipient  has  real  property  that  is  not  excluded 
from  the  asset  limit,  and  the  excess  resources  make  the  individual 
ineligible  for  SSI,  "conditional  SSI  benefits"  can  be  provided  to  the 
individual  while  an  effort  is  made  to  sell  the  property.  The  condi- 
tional SSI  benefits  paid  out  during  this  period  are  considered  over- 
payments and  the  SSI  recipient  is  required  to  repay  these  benefits 
after  the  resource  has  been  sold.  Under  current  regulations,  condi- 
tional pajrments  can  be  made  only  if  the  excess  total  resources  do 
not  exceed  $3,000  for  an  individual  and  $4,500  for  a  couple.  The 
regulations  provide  that  conditional  pajrment  can  be  made  up  to 
six  months  in  the  case  of  real  property. 

Explanation  of  Provision 

Provides  that  real  property  owned  by  an  SSI  recipient  would  not 
be  counted  as  a  resource  when  it  cannot  be  sold.  This  policy  would 
apply  under  3  circumstances:  (1)  the  property  is  jointly  owned  (and 
its  sale  would  cause  undue  hardship  (including  loss  of  housing)  for 
the  other  owners  of  such  property);  (2)  the  sale  is  barred  by  a  legal 
impediment;  or  (3)  the  owner's  reasonable  efforts  to  sell  it  have 
been  unsuccessful. 

Effective  Date 
October  1,  1987. 
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4.  ADJUSTMENT  OF  PENALTY  WHERE  ASSET  IS  TRANSFERRED  FOR  LESS 

THAN  FAIR  MARKET  VALUE  (SEC.  9204  OF  THE  BILL) 

Present  Law 

Individuals  who  transfer  assets  at  less  than  fair  market  value 
are  generally  ineligible  for  SSI  for  two  years.  An  individual  who 
gives  away  or  sells  a  nonexcludable  resource  for  less  than  fair 
market  value  has  the  uncompensated  value  of  that  resource  count- 
ed toward  the  SSI  countable  resource  limit.  The  1987  limit  is  $1,800 
for  an  individual  and  $2,700  for  a  couple.  The  period  of  ineligibility 
extends  for  a  period  of  24  months  from  the  date  of  transfer.  The 
uncompensated  value  is  the  difference  between  fair  market  value 
at  the  time  of  transfer  and  the  amount  received  for  the  resource. 
Any  amount  of  resources  given  away  will  trigger  the  penalty. 

Explanation  of  Provision 

The  amendment  would  provide  that  the  amount  of  the  total  un- 
compensated value  of  resources  given  away  or  sold  would  not  be 
counted  toward  the  SSI  countable  resource  limit  until  the  cumula- 
tive uncompensated  value  of  the  resources  exceeds  $3,000.  In  addi- 
tion, in  cases  where  there  would  otherwise  be  a  denial  of  benefits, 
the  Secretary  would  have  the  authority  to  suspend  the  application 
of  the  penalty  if  the  Secretary  determines  that  such  suspension  is 
necesssiry  to  avoid  undue  hardship. 

Effective  Date 
October  1,  1987. 

5.  EXCLUSION  OF  INTEREST  ON  BURIAL  ACCOUNTS  (SEC.  9205  OF  THE 

BILL) 

Present  Law 

Under  present  SSI  law,  an  individual  may  have  up  to  $1,800  in 
resources  and  remain  eligible  for  benefits.  A  higher  liinit  applies  to 
an  individual  with  a  spouse.  Tlie  resource  limits  are  scheduled  to 
increase  in  1988  and  1989.  In  addition  to  the  basic  resource  limit, 
an  individuai  without  burial  insurance  or  life  insurance  may  also 
keep  up  to  $1,500  in  a  separately  identifiable  burial  account.  Inter- 
est earned  or  funds  counted  toward  the  basic  resource  limit  are 
counted  as  income  and  adds  to  the  countable  resources  of  the  indi- 
vidual. However,  if  the  individual's  resources  exceed  the  $1,S00 
limit  because  of  interest  earned  on  a  separate  burial  account,  the 
burial  account  interest,  if  kept  within  the  account,  is  not  counted 
as  income  or  as  a  resource  to  the  individual.  If,  however,  an  indi- 
vidual has  a  separately  identifiable  burial  account,  which,  when  its 
value  is  added  to  other  countable  resources  is  less  than  the  basic 
resources  limit,  the  interest  earned  on  such  burial  account  is  count- 
able as  income  and  as  a  resource. 

Explanation  of  Provision 

Provides  that  interest  earned  on  the  entire  value  of  a  separately 
identifiable  burial  account  owned  by  an  SSI  recipient  would  be  ex- 
cluded, regardless  of  the  individual's  other  resources. 
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Effective  Date 
October  1,  1987. 

6.  DISREGARD  OF  CERTAIN  WELFARE  BENEFITS  UNDER  SSI 
RETROSPECTIVE  ACCOUNTING  (SEC.  9206  OF  THE  BILL) 

Present  Law 

Under  AFDC  law,  an  individual  cannot  receive  AFDC  and  SSI  at 
the  same  time.  SSI  eligibility  is  determined  restrospectively  begin- 
ning with  the  second  month  of  eligibility  using  income  and  circum- 
stances in  the  months  before  application.  As  a  result,  during  the 
transition  from  AFDC  to  SSI,  AFDC  benefits  can  be  counted  as 
income  of  an  SSI  applicant,  even  though  these  benefits  were  re- 
ceived in  the  months  before  the  SSI  application  was  filed. 

Explanation  of  Provision 

Provides  that  AFDC  benefits  would  not  be  coimted  in  determin- 
ing eligibility  for  or  amount  of  SSI  benefits.  The  amendment  would 
result  in  disregarding  Federally  matched  AFDC  payments  for  SSI 
purposes,  that  is,  in  treating  AFDC  benefits  in  the  same  way  as 
State  and  local  general  assistance  or  other  non-Federal  assistance 
based  on  need. 

Effective  Date 
October  1, 1987. 

7.  TECHNICAL  AMENDMENT  RELATING  TO  1986  AMENDMENT  CONCERN- 
ING THE  TREATMENT  OF  CERTAIN  COUPLES  IN  MEDICAL  INSTITUTIONS 
(SEC.  9207  OF  THE  BILL) 

Present  Law 

A  State  may  waive  the  SSI  rule  that  considers  members  of  a 
couple  sharing  a  r(X)m  in  a  medical  institution  as  two  eligible  SSI 
individuals  instead  of  an  SSI  couple  if  such  a  rule  would  disadvan- 
tage either  member  of  a  couple  in  determining  eligibility  under 
other  State  programs  or  under  the  Social  Security  Act.  This  provi- 
sion was  enacted  in  1986  as  part  of  P.L.  99-643. 

Explanation  of  Provision 

Allows  for  the  State  option  to  apply  if  the  members  of  the  couple 
are  living  in  the  same  medical  institution,  not  only  when  they  are 
living  in  the  same  r(X)m. 

Effective  Date 

November  10,  1986. 

8.  EXTENSION  OF  DEADUNE  FOR  DISABLED  WIDOWS  TO  APPLY  FOR  MED- 
ICAID PROTECTION  UNDER  1984  AMENDMENTS  (SEC.  9208  OF  THE 
BILL) 

Present  Law 

Low-income  widows  and  widowers  who  lost  eligibility  for  SSI  be- 
cause of  the  January  1984  social  security  disability  benefit  increase 
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have  until  July  1,  1987  to  file  an  application  with  the  State  for  pro- 
tection against  loss  of  Medicaid  eligibility. 

Explanation  of  Provision 

Extends  the  deadline  for  filing  an  application  with  the  State 
from  July  1, 1987  to  July  1, 1988. 

Effective  Date 
July  1,  1987. 

9.  INCREASED  EMERGENCY  ADVANCE  PAYMENTS  FOR  PRESUMPTIVELY 
EUGIBLE  INDIVIDUAUS  (SBC.  9209  OF  THE  BILL) 

Present  Law 

An  individual  who  is  presumptively  eligible  for  SSI  may  receive 
a  maximum  of  $100  in  the  form  of  emergency  advance  payments. 

Explanation  of  Provision 

Provides  for  an  increase  in  the  amount  of  emergency  advance 
pajmients  that  can  be  paid  directly  by  a  Social  S^urity  district 
office  to  those  in  need  of  immediate  subsistence  income.  Instead  of 
a  maximum  of  $100,  the  maximum  would  equal  the  regular  month- 
ly SSI  benefit  standard  plus,  if  any,  the  State  supplementary  pay- 
ment. 

Effective  Date 
October  1,  1987. 

10.  MODIFICATION  OF  INTERIM  ASSISTANCE  REIMBURSEMENT  PROGRAM 
(SEC.  9210  OF  THE  BILL) 

Present  Law 

Under  current  law,  a  State  is  reimbursed  from  a  later  SSI  pay- 
ment with  retroactive  effect  if  the  State  has  provided  emergency 
assistance  to  an  SSI  applicant  before  the  start  of  SSI  benefits. 

Explanation  of  Provision 

Permits  the  interim  assistance  reimbursement  program  to  also 
be  used  in  cases  where  the  State  has  provided  cash  assistance  to 
SSI  recipients  whose  SSI  benefits  were  terminated  or  suspended 
and  who  are  subsequently  found  eligible  for  benefits.  It  woiUd  also 
include  the  use  of  the  interim  assistance  mechanism  when  the  re- 
cipient's check  has  been  lost  or  stolen  and  there  has  not  been  a 
prompt  replacement. 

Effective  Date 

Effective  with  the  13th  month  following  the  month  of  enactment 
or  sooner  if  administratively  feasible. 

11.  SPECIAL  NOTICE  TO  BUND  RECIPIENTS  (SEC.  9211  OF  THE  BILL) 

Present  Law 
No  provision. 
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Explanation  of  Provision 

Requires  the  Social  Security  Administration  to  provide  SSI  appli- 
cants and  recipients  who  are  blind  with  the  option  to  receive  a  sup- 
plementary notice,  such  as  by  telephone  or  certified  letter,  of  any 
decision,  determination  or  other  action  taken  or  proposed  to  be 
taken  with  respect  to  their  rights  under  the  SSI  program. 

Effective  Date 
October  1,  1987. 

12.  TECHNICAL  AMENDMENTS  RELATING  TO  REHABILITATION  SERVICES 
FOR  THE  BUND  (SEC.  9212  OF  THE  BILL) 

Present  Law 

Disabled  SSI  recipients  are  allowed  to  continue  vocational  reha- 
bilitation services  funded  under  the  SSI  program,  even  if  there  is 
an  improvement  in  their  medical  condition  that  results  in  their  no 
longer  qualifying  for  SSI  on  grounds  of  disability. 

Explanation  of  Provision 

Provides  that  blind  persons  receiving  benefits  under  the  SSI  pro- 
gram would  be  allowed,  as  is  now  the  case  for  disabled  SSI  recipi- 
ents, to  continue  to  receive  vocational  rehabilitation  services 
funded  under  the  SSI  program  even  if  there  is  an  improvement  in 
their  medical  condition  that  results  in  their  no  longer  qualifying 
for  SSI  benefits. 

Effective  Date 
October  1,  1987. 

13.  EXTENSION  FROM  3  TO  12  MONTHS  OF  THE  LENGTH  OF  TIME  THAT 
AN  INDIVIDUAL  IN  A  PUBUC  EMERGENCY  SHELTER  CAN  BE  EUGIBLE 
FOR  SSI  (SEC.  9213  OF  THE  BILL) 

Present  Law 

Residents  of  public  institutions  generally  are  not  eligible  for  SSI. 
However,  SSI  benefits  are  paid  for  up  to  3  months  to  an  otherwise 
eligible  individual  in  a  public  emergency  shelter. 

Explanation  of  Provision 

Extends  SSI  benefits  for  up  to  12  consecutive  months  to  other- 
wise eligible  individuals  in  a  public  emergency  shelter. 

Effective  Date 
October  1,  1987. 

14.  EXCLUSION  OF  UNDERPAYMENTS  FROM  RESOURCES  (SEC.  9214  OF 

THE  BILL) 

Present  Law 

Retroactive  SSI  or  social  security  payments  are  disregarded  as  a 
resource  for  6  months. 
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Explanation  of  Provision 

Provides  that,  for  the  2-year  period  beginning  January  1,  1987, 
retroactive  SSI  and  social  security  payments  would  be  disregarded 
as  a  resource  for  12  months. 

It  is  expected  that  many  disabled  individuals  will  be  entitled  to 
substantial  back  awards  once  the  Social  Security  Administration 
(SSA)  issues  decisions  in  their  cases  under  the  1984  Disability  Bene- 
fits Reform  Act.  This  amendment  would  disregard  retroactive  pay- 
ments as  a  resource  for  12  months.  This  would  give  SSI  recipients 
one  year  to  use  the  funds  before  they  could  be  coimted  as  a  re- 
source. Because  it  is  anticipated  that  SSA  will  issue  these  determi- 
nations in  the  near  future,  this  provision  would  be  limited  to  per- 
sons who  receive  their  back  awards  in  1987  or  1988. 

Effective  Date 
January  1,  1987. 

15.  CONTINUATION  OF  FULL  BENEFIT  STANDARD  FOR  INDIVIDUALS 
TEMPORARILY  INSTITUTIONALIZED  (SEC.  9215  OF  THE  BILL) 

Present  Law 

An  individual  who  is  a  resident  of  a  public  institution  through- 
out a  month  is  not  eligible  for  SSI  imless  it  is  a  Medicaid  facility,  a 
community-based  residence  serving  no  more  than  16  persons,  or  an 
emergency  shelter  (but  not  for  more  than  3  months  care  for  an  in- 
dividual in  any  12-month  period.) 

When  an  individual  enters  a  hospital,  extended  care  facility, 
nursing  home  or  intermediate  care  facility  in  which  a  major  por- 
tion of  the  cost  is  paid  by  the  Medicaid  program,  the  monthly  SSI 
benefit  standard  is  reduced  to  $25  beginning  with  the  first  full  cal- 
endar month  of  the  person's  residency  there. 

Individuals  whose  income  from  non-SSI  sources  exceeds  the  $25 
benefit  standard  are  not  eligible  for  an  SSI  pa3mient.  This  includes 
those  who  previously,  when  they  were  not  living  in  a  medical  insti- 
tution, were  receiving  some  SSI  because  their  social  security 
monthly  benefits  were  less  than  the  sum  of  the  regular  SSI  benefit 
standard  in  that  State  plus  $20. 

Medicaid  regulations  require  States  to  allow  such  individuals  to 
retain  no  less  than  $25  a  month  of  their  income  as  a  "personal 
needs  allowance"  when  their  income  is  applied  along  with  Medic- 
aid reimbursement,  to  pay  for  their  institutional  medical  care. 
States  have  the  option  under  present  Medicaid  regulations  to  allow 
such  an  individual  to  retain  more  than  $25  a  month  if  the  State 
determines  that  the  excess  above  $25  is  needed  to  maintain  a  home 
that  he  will  return  to  after  a  temporary  stay  in  the  Medicaid  insti- 
tution. The  regulations  require  that  a  physician  must  have  certi- 
fied that  the  stay  is  expected  to  last  no  more  than  6  months.  The 
retention  of  the  extra  funds  for  home  maintenance  cannot  last 
more  than  6  months. 

Explanation  of  Provision 

Provides  that  any  SSI  recipient  who  enters  a  Medicaid  institu- 
tion or  public  institution  would  not  have  his/her  benefits  reduced 
to  the  $25  a  month  standard  (or  terminated  in  the  case  of  a  public 
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institution)  if  the  stay  is  expected  to  be  of  a  temporary  nature  and 
they  need  to  maintain  a  living  arreuigement  to  return  to  after  re- 
lease. Full  benefits,  including  State  supplementation,  would  contin- 
ue for  3  months.  The  benefit  level  would  equal  that  paid  in  the 
month  prior  to  the  month  the  individual  entered  an  institution. 
HHS  could  enter  into  agreements  with  public  or  private  agencies 
to  help  determine  those  individuals  to  whom  this  provision  would 
apply. 

The  Committee  anticipates  that  this  policy  would  be  implement- 
ed in  a  manner  that  is  similar  to  current  practice  with  respect  to: 
(1)  cert£dn  kinds  of  Federally  administered  State  supplementation 
of  the  SSI  benefit  and  (2)  the  current  State  option  to  provide  for  a 
"maintenance  of  the  home"  allowance  for  those  in  temporary  care 
in  a  Medicaid  institution. 

In  a  number  of  States,  for  an  individual  to  qualify  for  Federally 
administered  State  supplementation  in  a  nonmedical  group  home, 
the  State  social  services  agency  must  certify  to  the  Social  Security 
Administration  (SSA)  that  the  person  is  eligible  for  such  State  sup- 
plementation. This  certification  process  is  established  in  an  agree- 
ment between  the  Socicd  Security  Administration  and  the  State. 
The  Medicaid  program  also  permits  the  State  to  provide  for  a 
"maintenance  of  the  home"  allowance  for  persons  who  are  in  tem- 
porary care  in  a  Medicaid  institution. 

Under  this  provision,  SSA  could  enter  into  an  agreement  with  a 
State  whereby  the  State  would  be  responsible  for  determining 
whether  an  individual  qualifies  for  a  maintenance  of  home  allow- 
ance (in  States  already  exercising  this  option  under  Medicaid,  this 
simply  means  making  the  determination  in  more  cases).  Proce- 
dures for  notifying  SSA  would  be  similar  to  those  used  in  some 
States  when  individualized  determinations  are  made  by  the  State 
of  eligibility  for  group  home  supplementation  administered  by  SSA. 

Based  on  information  from  a  number  of  States  that  utilize  the 
Medicaid  option  for  a  "maintenance  of  the  home"  allowance,  ap- 
proximately 2-3  percent  of  the  Medicaid-eligible  residents  of  Medic- 
aid institutions  in  any  one  month  qualify  for  the  "maintenance  of 
the  home"  allowance. 

Effective  Date 
July  1, 1988. 

16.  RETENTION  OF  MEDICAID  WHEN  SSI  BENEFITS  ARE  LOST  UPON  ENTI- 
TLEMENT TO  EARLY  widow's  OR  WIDOWER's  INSURANCE  BENEFITS 
(SEC.  9216  OF  THE  BILL) 

Present  Law 

SSI  law  requires  than  an  individual  apply  for  all  other  benefits 
for  which  he  or  she  is  eligible.  Thus,  at  age  60,  disabled  widows  (or 
widowers)  who  apply  for  or  are  receiving  SSI,  are  required  to  apply 
for  early  aged  widow's  or  widower's  social  security  benefits.  (These 
benefits  are  actuarially  reduced.)  In  cases  where  the  resulting 
social  security  benefit  is  sufficient  to  preclude  further  SSI  eligibil- 
ity, the  disabled  widow  or  widower  loses  Medicaid  coverage.  These 
individuals  generally  do  not  qualify  for  Medicaid  benefits  until  age 
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65.  In  this  case,  a  proportionately  small  increase  in  cash  income 
can  result  in  the  loss  of  far  more  valuable  medical  coverage. 

Explanation  of  Provision 

The  amendment  provides  that  an  individual  who  would  other- 
wise qualify  for  SSI  on  the  basis  of  disability  or  blindness  but  be- 
ginning at  age  60  qualifies  for  social  security  early  aged  widow's  or 
widower's  benefits  and  loses  eligibility  for  SSI,  would,  nevertheless, 
be  deemed  to  be  an  SSI  recipient  for  purposes  of  eligibility  for  Med- 
icaid. Eligibility  for  Medicaid  would  continue  until  the  individual 
becomes  eligible  for  Medicare  on  grounds  of  reaching  age  65  or  be- 
cause of  being  eligible  at  an  earlier  age  for  social  security  disability 
benefits. 

Effective  Date 
October  1,  1987. 

17.  DEMONSTRATION  PROGRAM  TO  ASSIST  HOMELESS  INDIVIDUALS  (SEC. 

9217  OF  THE  BILL) 

Present  Law 

The  regular  procedures  for  applying  for  SSI  and/or  social  securi- 
ty disability  benefits  usually  require  an  individual  to  do  the  follow- 
ing: be  interviewed  by  a  claims  representative  at  a  Social  Security 
Aininistration  (SSA)  district  office;  provide  information  and  docu- 
mentation about  his/her  income,  resources  and  medical  records; 
keep  appointments  for  mental  and  physical  health  examinations  as 
requested  by  a  State  Disability  Determination  Service  examiner; 
and  participate  in  follow-up  interviews  at  the  social  security  office. 
From  the  date  of  the  initial  interview,  it  takes  an  averge  of  2-3 
months  to  reach  a  fined  determination  of  eligibility  on  the  basis  of 
disability. 

The  SSI  statute  requires  the  Secretary  to  make  payments  to  eli- 
gible individuals  who  do  not  have  a  fixed  address  but  does  not  au- 
thorize specific  services  and  procedures  for  identifying  potentially 
eligible  homeless  persons  and  helping  them  to  apply  for  benefits. 
Current  SSI  laws  does  give  SSA  general  authority  to  conduct  dem- 
onstration projects  and  waive  certain  requirements.  Statutory  pro- 
visions that  mandated  SSA  to  conduct  outreach  efforts  have  been 
directed  primarily  at  social  security  recipients  with  lower  benefit 
levels.  The  law  requires  SSA,  before  July  1984,  to  notify  such  per- 
sons regarding  their  potential  eligibility  for  SSI. 

The  SSA  hp5  urged  their  district  offices  to  use  current  SSI  law 
provisions  for  emergency  advance  payments  and  presumptive  dis- 
ability pavments  to  better  serve  the  homeless.  Also,  in  some  large 
cities,  SSA  offices  have  participated  in  interagency  efforts  to  serve 
the  homeless.  Specifically,  in  New  York  City,  the  Social  Security 
Administration,  the  New  York  City  Human  Resources  Administra- 
tion, and  the  Disability  Determination  Service  of  the  State  voca- 
tional rehabilitation  agency  have  cooperated  in  establishing  an 
interagency  team  that  visits  shelters  for  the  homeless.  The  team 
attempts  to  identify  homeless  individuals  who  may  be  eligible  for 
SSI  or  social  security  benefits  and  it  has  established  special  proce- 
dures and  services  to  provide  outreach  and  determine  eligibility. 
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Explanation  of  Provision 

This  amendment  would  authorize  the  funding  of  SSI  Outreach 
and  Eligibility  Team  Projects  for  the  purpose  of  providing  and  dem- 
onstrating effective  procedures  and  services  needed  to  make  it 
easier  for  eligible  homeless  individuals  to  obtain  benefits  under  the 
SSI  program  and  under  other  programs  established  under  the 
Socisd  Security  Act.  The  Secretary  of  Health  and  Human  Services 
would  make  project  grants  to  a  maximum  of  10  States.  For  tiscal 
year  1988,  $1.25  million  would  be  authorized  to  be  appropriated  for 
five  projects  to  begin  in  that  year  and  $2.5  million  would  be  author- 
ized for  fiscal  year  1989  during  which  time  five  additional  projects 
would  begin.  Such  funds  as  necessary  are  authorized  to  be  appro- 
priated for  future  fiscal  years. 

The  SSI  Outreach  and  Eligibility  Teams  would  be  modeled  after 
the  teams  now  operating  in  the  shelters  in  New  York  City.  Howev- 
er, the  Committee  expects  that  a  project  for  a  particular  metropoli- 
tan area  would  be  organized  to  fit  the  local  situation. 

Experience  with  the  use  of  regular  eligibility  determination  pro- 
cedures with  the  homeless,  particularly  those  who  are  mentally  ill, 
has  shown  that  because  of  their  states  of  paranoia,  psychosis,  and 
disorganization,  such  individuals  are  often  unable  or  unwilling  to 
respond  to  inquiries,  keep  appointments,  meet  deadlines,  or  gener- 
ally deal  with  the  demands  and  stress  of  the  disability  and  SSI  eli- 
gibility determination  process.  The  concept  of  SSI  Outreach  and 
Eligibility  Determination  Teams,  with  specialized  procedures  and 
services,  is  intended  to  make  up  for  these  disabling  limitations. 

The  members  of  an  SSI  Outreach  and  Eligibility  Determination 
Team  would  include  all  those  agencies  and  professionals  generally 
necessary  to  make  SSI  and  social  security  disability  determina- 
tions, plus  social  services  caseworkers.  The  members  of  the  team 
would  perform  most  of  their  functions  at  the  shelter  used  by  the 
homeless.  The  procedures  and  services  would  include  case  tracking, 
follow-through  in  gathering  information  related  to  eligibility,  and 
face-to-face  communication  among  team  members. 

Each  SSI  Outreach  and  EligibUity  Team  would  include  staff  de- 
tailed to  the  team  from  agencies  with  direct  responsibilities  for  de- 
termining eligibility  for  SSI  and  social  security  benefits,  i.e.,  a 
social  security  claims  representative  and  a  disability  examiner 
from  the  State  Disability  Determination  Service.  In  addition,  since 
it  is  assumed  that  a  relatively  high  percent  of  those  in  shelters  for 
the  homeless  may  qualify  on  the  basis  of  mental  disability,  a  physi- 
cian/psychiatrist would  be  a  member  of  the  team.  The  physician/ 
psychiatrist  would  be  from  either  a  public  agency  or  in  private 
practice,  but  in  either  case,  would  be  qualified  to  provide  disability 
examinations  for  SSI  and  social  security  disability  beneffts. 

In  addition  to  the  staff  from  the  agencies  responsible  for  SSI  and 
social  security  disability  determinations,  one  or  two  adult  social 
services  caseworkers  from  the  public  social  services  agency  would 
belong  to  each  team.  As  in  the  New  York  City  program,  one  of  the 
caseworkers  would  serve  as  the  leader  or  coordinator  of  the  team. 
The  caseworkers  on  the  team  would  attempt  to  determine,  from 
among  those  who  use  a  particular  shelter,  those  who  may  be  poten- 
tially eligible  for  beneOts.  The  caseworker  would  be  responsible 
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also  for  arranging  transportation  and,  if  necessary,  accompanying 
applicants  to  disability  related  examinations  outside  of  the  shelter 
and  assisting  the  applicant  in  obtaining  other  information  needed 
for  the  application.  The  team  leader/coordinator  also  would  be  re- 
sponsible for  the  folUowing:  tracking  the  decisions  taken  on  all 
claims  submitted  for  shelter  clients;  conferring  with  the  disability 
examiner  and  the  social  security  claims  representative  on  the  need 
for  additional  information;  when  appropriate,  ensuring  that  ap- 
peals are  filed  on  denied  claims;  and,  when  necessary,  accompany- 
ing the  aplicant  to  scheduled  hearings  on  such  appeals. 

Under  the  provisions  of  the  amendment,  the  States  would  be  the 
recipient  of  funds  for  a  project  within  the  State.  Grants  to  States 
would  cover  the  costs  incurred  for  the  project,  including  costs  of 
staff,  administration,  transportation  and  other  necessary  expenses. 
The  cost  of  each  project  is  generally  not  to  exceed  $250,000  per 
year  but  the  Secretary  may,  to  the  extent  appropriated  funds  are 
available,  approve  a  higher  sum  if  a  State  demonstrates  that 
higher  costs  must  be  incurred  to  properly  serve  the  homeless 
within  the  project  area. 

The  committee  recognizes  that  homeless  individuals  in  New  York 
City  may  differ  in  characteristics  and  degree  of  concentration  from 
those  in  other  metropolitan  areas  and  cities.  Each  locsility  has  its 
own  set  of  circumstances  that  should  be  considered  in  organizing 
and  developing  procedures  for  the  operation  of  homeless  outreach 
and  eligibility  teams.  In  some  areas,  persons  may  be  members  of 
such  a  specialized  team  part  of  the  time.  In  some  jurisdictions,  the 
socied  service  caseworkers  may  serve  as  members  of  a  team  only 
for  the  shelters  in  their  local  jurisdiction.  The  project  may  be  oper- 
ated in  a  city,  county  or  combination  of  the  two. 

Most  research  has  shown  that  the  success  of  efforts  to  coordinate 
and  integrate  interagency  services  depends  primarily  on  the  per- 
sonal characteristics  and  professional  skills  of  the  staff  of  the  pro- 
gram. The  provisions  of  the  amendment  are  intended  to  lesson 
structural  and  communication  barriers  that  now  hinder  the  home- 
less from  obtaining  benefits  to  which  they  are  entitled.  The  amend- 
ment requires  the  States  to  provide  periodic  reports  to  the  Secre- 
tary. The  amendment  also  explicitly  states  that  the  criteria  used  to 
evaluate  the  projects  should  take  into  account  the  special  circum- 
stances of  the  homeless  and  their  need  for  personalized  attention 
and  follow-through  assistance. 

Effective  Date 
October  1,  1987. 

18.  EUGIBIUTY  REQUIREMENTS  FOR  CERTAIN  AUENS  UNDER  SSI 
PROGRAM  (SEC.  9218  OF  THE  BILL) 

Present  Law 

The  income  and  resources  of  the  individual  who  sponsored  an 
alien's  entry  into  the  United  States  and  signed  an  affidavit  of  sup- 
port must  be  considered  in  determining  the  alien's  eligibility  and 
benefit  amount  in  the  SSI  program.  A  portion  of  the  sponsor's 
income  is  disregarded  to  allow  for  the  needs  of  the  sponsor  and  his/ 
her  family.  The  remainder  is  deemed  to  be  available  for  the  sup- 


906 

port  of  the  alien  for  a  three  year  period  after  entry  into  the  United 
States.  This  provision  does  not  apply  to  those  who  become  blind  or 
disabled  after  entry,  to  refugees,  to  persons  granted  political 
asylum,  or  to  aliens  who  are  sponsored  by  an  agency  or  organiza- 
tion. A  similar  provision  is  part  of  AFDC  law.  The  A5FDC  program 
also  restricts — for  three  years  after  entry  into  the  United  States — 
the  eligibility  of  agency-sponsored  aliens. 

Explanation  of  Provision 

The  provision  would  restrict  the  eligibility  of  aliens  who  are 
sponsored  by  organizations  in  a  manner  that  is  similar  to  current 
AFDC  practice.  An  alien  for  whom  an  organization  executed  an  af- 
fidavit of  support  or  similar  agreement  would  be  ineligible  for  SSI 
benefits  for  a  period  of  three  years  following  the  alien  s  entry  into 
the  United  States  unless  the  sponsoring  organization  had  ceased  to 
exist  or  had  been  determined  by  a  bankruptcy  court  to  be  bank- 
rupt. The  provision  would  apply  to  applications  for  benefits  filed 
after  the  date  of  enactment. 

Effective  Date 
On  enactment. 

19.  ASSISTANCE  TO  HOMELESS  AFDC  FAMIUES  (SEC.  9219  OF  THE  BILL) 

Present  Law 

Title  rV-A  of  the  Social  Security  Act  permits  States,  at  their 
option,  to  operate  an  emergency  assistance  program.  This  program 
provides  temporary  assistance,  including  money  payments,  pay- 
ments in-kind,  and  services,  to  needy  families  with  children  where 
the  child  is  without  available  resources  and  the  emergency  assist- 
ance is  necessary  to  avoid  the  destitution  of  such  child  or  to  pro- 
vide living  arrangements  in  a  home  for  such  child.  Regulations 

germit  Federal  reimbursement  for  emergency  assistance  authorized 
y  the  State  during  one  period  of  thirty  (30)  consecutive  days  in 
any  12  consecutive  months. 
*  AFDC  law  requires  that  States  establish  a  statewide  standard  of 
basic  needs  to  determine  AFDC  eligibility  and  payment  amounts. 
Regulations  also  permit  State  agencies  to  include,  in  their  need 
staindard,  the  cost  of  "special  needs."  The  State  plan  must  specify 
the  circumstances  under  which  special  needs  pajmients  are  avail- 
able. Thirty-six  States  currently  include  special  needs  pajrments  in 
their  State  standards. 

Explanation  of  Provision 

This  provision  prohibits  the  Department  of  Health  and  Human 
Services  from  proposing  and  implementing  regulations  which  pre- 
vent a  State,  prior  to  October  1,  1988,  from  including  in  its  stand- 
ard of  need  with  respect  to  applicants  for  or  recipients  of  AFDC 
(either  as  a  basic  or  special  need)  an  amount  for  shelter  and  related 
needs  that  varies  according  to  geographic  location,  family  circum- 
stance, or  the  type  of  living  accommodation  occupied. 

The  Department  of  Health  and  Human  Services  also  would  be 
prohibited  from  proposing  and  implementing  regulations  and  policy 
which  restrict  AFDC  emergency  assistance  payments  prior  to  Octo- 
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ber  1,  1988.  Current  policy,  which  permits  Federal  matching  for 
emergency  assistance  authorized  by  the  State  during  one  period  of 
thirty  (30)  consecutive  days  in  any  12  consecutive  months,  would  be 
retained.  This  assistance  may  continue  to  include  pajmients  and 
services  to  meet  needs  which  arose  before  or  extend  beyond  such 
period. 

Finally,  the  provision  would  authorize  the  Secretary  of  Health 
and  Human  Services  to  approve  a  demonstration  program  permit- 
ting any  State  which  provides  for  temporary  shelter  as  a  special 
need  to  test  a  homelessness  prevention  program  for  AFDC  families. 
Under  the  demonstration,  AFDC  matching  funds  would  be  avail- 
able at  the  rate  normally  paid  for  temporary  shelter  in  commercial 
hotels  or  similar  transient  accommodations,  to  pay  rent  for  up  to 
12  months  in  a  permanent  dwelling.  Such  permanent  dwellings 
must  meet  local  housing  codes,  the  landlord  must  have  a  record 
free  of  evidence  of  tenant  harrassment,  and  the  landlord  must 
agree  to  a  lease  of  at  least  24  months  subsequent  to  the  subsidy 
period. 

The  committee  is  concerned  about  the  growing  numbers  of  AFDC 
children  who  are  residing  in  so-called  "welfare  hotels."  Relocation 
of  these  children  to  safe,  secure,  permanent  housing  must  receive 
the  highest  priority.  Responsibility  for  resolving  this  problem  does 
not  rest  solely  with  the  Federal  Government,  however.  Administra- 
tion of  the  AFDC  program  is  delegated  to  the  States  (and,  in  some 
States,  local  governments)  so  that  the  program  can  be  tailored  to 
local  needs  and  circumstances. 

Prohibiting  emergency  assistance  and  special  needs  regulations 
is  a  temporary  measure,  reflecting  the  committee's  desire  to  care- 
fully analyze  the  problem  of  homelessness  among  AFDC  children 
and  determine  appropriate  solutions.  The  demonstration  authority 
included  in  this  provision,  the  demonstration  authority  in  section 
9185  of  the  bill,  and  the  study  of  housing  problems  faced  by  AFDC 
recipients  included  in  section  9188  of  the  bill  represent  only  the 
Federfid  attempt  to  solve  this  problem.  The  committee  expects  an 
equal  or  greater  effort  at  the  State  and  local  levels. 

Effective  Date 

The  regulatory  prohibitions  would  be  effective  on  October  15, 
1987.  The  demonstration  authority  would  take  effect  on  November 
20,  1987. 

Part  2 — Foster  Care  and  Child  Welfare  Amendments 

1.  permanent  extension  of  federal  funding  for  voluntarily 
placed  foster  care  children  (sec.  9221  of  the  bill) 

Present  Law 

Federal  matching  funds  are  available  for  children  placed  in 
foster  care  under  a  voluntary  placement  agreement  if  the  State  has 
met  certain  requirements  for  foster  care  service  and  program  re- 
views. Specifically,  States  must  establish  a  foster  care  information 
system  and  a  case  plan  and  case  review  system  as  well  as  provide 
preplacement  preventive  services  and  reunification  services.  The 
voluntary  placement  provision  is  designed  to  give  parents  the  op- 
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portunity  to  ask  for  help  rather  than  having  a  court  order  the 
child  into  foster  care.  This  authority  expires  on  September  30, 
1987. 

Explanation  of  Provision 

Permanently  extend  the  authority  for  Federal  matching  funds 
for  voluntarily-placed  foster  care  children  under  the  same  terms 
and  conditions  as  apply  currently. 

Effective  Date 
October  1,  1987. 

2.  TWOYEAR  EXTENSION  OF  FOSTER  CARE  CEIUNG  AND  OF  AUTHORirY 
TO  TRANSFER  FOSTER  CARE  FUNDS  TO  CHILD  WELFARE  SERVICES  (SEC. 
9222  OF  THE  BILL) 

Present  Law 

Mandatory  State-by-State  ceilings  are  placed  on  foster  care  funds 
if  the  Federal  appropriation  for  child  welfare  services  reaches  $266 
million.  This  ceiling  is  intended  to  create  financial  incentives  for 
States  to  reduce  unnecessary  placement  or  extended  placement  in 
foster  care.  A  State  may  use  any  one  of  several  methods  to  C£dcu- 
late  the  most  favorable  ceiling. 

In  the  absence  of  a  mandatory  foster  care  ceiling,  States  may 
elect  to  operate  under  a  voluntary  foster  care  ceiling.  Whenever  a 
ceiling  is  in  effect — be  it  voluntary  or  mandatory — a  State  may 
transfer  all  or  a  portion  of  unused  foster  care  maintenance  funds  to 
child  welfare  services.  Before  electing  a  ceiling,  a  State  must  have 
implemented  certain  foster  care  services  and  procedures.  These 
are:  (1)  a  foster  care  information  system;  (2)  preplacement  preven- 
tive services;  (3)  a  case  plan  and  case  review  system;  and  (4)  reunifi- 
cation services. 

The  foster  care  ceilings  and  the  transfer  authority  expire  on  Sep- 
tember 30, 1987. 

Explanation  of  Provision 

Extend  the  foster  care  ceilings  and  the  transfer  authority  for  2 
years,  through  September  30,  1989. 

Effective  Date 
October  1,  1987. 

3.  mother/infant  foster  care  programs  (SEC.  9223  OF  THE  BILL) 

Present  Law 

Federal  matching  funds  under  Title  IV-E  of  the  Social  Security 
Act  are  provided  to  States  for  foster  care  maintenance  payments 
for  children  placed  in  foster  care  when  they  have  been  removed 
from  their  home  as  a  result  of  a  judicial  determination.  The  court 
must  find  that  continuing  to  live  in  that  home  would  be  contrary 
to  the  welfare  of  that  child.  Also,  children  placed  in  foster  care 
under  a  voluntary  placement  agreement  between  the  agency  and 
the  parent  are  also  eligible  for  Federal  foster  care  msdntence  pay- 
ments. 
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In  some  teenage  foster  care  cases,  the  foster  child  is  herself  the 
parent  of  an  infant  child  who  lives  in  the  same  foster  family  home 
or  a  specialized  residential  program  for  teen  mothers  and  their  in- 
fants. The  infant  child  of  a  foster  child  living  in  the  same  foster 
care  home  or  institution  as  the  infsmt's  mother,  is  not  eligible  for 
Federally  assisted  foster  care.  This  is  because  the  infant  technically 
has  not  been  removed  from  the  home  of  the  parent  and  placed  in 
foster  care.  This  is  the  case  even  though  the  care  of  the  infant  may 
be  largely  the  responsibility  of  the  foster  care  provider.  Such  chil- 
dren of  foster  care  children  may  be  eligible  as  a  child-only  AFDC 
unit  but  at  a  payment  level  much  less  than  the  cost  of  specialized 
foster  care  programs  for  foster  care  teenagers  and  their  infants. 

Explanation  of  Provision 

The  amendment  would  require  States  to  include  in  the  foster 
care  payment  an  amount  equal  to  the  rate  payable  for  the  foster 
care  teenage  mother  plus  the  foster  care  rate  payable  for  the 
infant  child  in  their  own  right  in  the  same  foster  care  setting. 

While  such  infants  would  not  be  directly  eligible  for  foster  care, 
the  amendment  would  deem  them  to  be  Title  IV-E  foster  care  chil- 
dren for  purposes  of  Medicaid  eligibility.  If  the  infant  is  later 
adopted,  the  infant  would  also  be  deemed  to  have  been  a  Title  IV- 
E  foster  care  child  for  purposes  of  eligibility  under  the  Title  IV-E 
adoption  assistance  program. 

The  fact  that  the  teenage  mother  of  the  infant  has  been  removed 
from  her  home  and  placed  in  foster  care  indicates  the  need  for  spe- 
cialized intervention.  Such  specialized  foster  care  includes:  teaching 
the  young  mother  in  foster  care  how  to  care  for  and  nurture  her 
child;  evaluating  her  capability  to  assume  increasing  responsibility 
for  parenting  her  child;  and  helping  her  to  make  decisions  related 
to  long  range  efforts  to  become  self-sufficient.  Such  specialized 
foster  care  is  also  intended  to  prevent  a  situation  in  which,  because 
of  the  teenager's  own  parenting  limitations,  her  child  requires 
foster  care  placement  apart  from  the  teenage  parent.  Prevention  of 
still  another  generation  of  dependency  is  a  primary  objective  of 
specialized  foster  care  for  teenage  foster  care  girls  and  their  in- 
fants. 

Effective  Date 
October  1,  1987. 

Part  3 — Child  Support  Enforcement  Amendments 

1.  continuation  of  child  support  enforcement  services  to 
famiues  no  longer  receiving  afdc  (sec.  9231  of  the  bill) 

Present  Law 

State  child  support  enforcement  agencies,  under  Title  IV-D  of 
the  Social  Security  Act  are  required  to  continue  to  collect  child 
support  payments  on  behalf  of  families  that  leave  AFDC  for  a 
period  of  three  months.  After  three  months,  if  the  State  is  author- 
ized to  do  so,  the  State  must  continue  to  collect  child  support  with- 
out requiring  the  family  to  reapply  as  a  non-AFDC  case  or  pay  an 
application  fee.  The  intent  of  Congress  was  to  extend  all  IV-D  serv- 
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ices  after  AFDC  eligibility  ends.  However,  there  is  confusion  about 
what  constitutes  "authorization'*  and  whether  all  IV-D  services  or 
only  collection  services  are  to  be  provided. 

Explanation  of  Provision 

Require  all  IV-D  services  to  be  continued  without  filing  an  appli- 
cation or  paying  an  application  fee  for  individuals  who  are  no 
longer  eligible  for  AFDC.  Services  would  be  provided  in  the  same 
manner  as  they  are  provided  in  non-AFDC  cases  and  would  be  dis- 
continued only  at  the  request  of  the  family. 

Effective  Date 
On  enactment. 

2.  CHILD  SUPPORT  ENFORCEMENT  SERVICES  REQUIRED  FOR  CERTAIN 
FAMIUES  RECEIVING  MEDICAID  (SEC.  9232  OF  THE  BILL) 

Present  Law 

State  child  support  enforcement  agencies  are  required  to  petition 
for  medical  support  when  health  insurance  is  available  and  to  pro- 
vide to  the  State  Medicaid  agency  specific  information  on  the  avail- 
ability of  private  health  insurance.  These  services  must  be  provided 
to  recipients  of  AFDC,  non-AFDC  applicants  requesting  child  sup- 
port enforcement  services  and  certain  foster  care  families.  State 
child  support  enforcement  agencies  are  not  required  by  Federal 
law  to  provide  services  to  families  who  are  receiving  Medicaid,  but 
not  AFIX],  even  though  all  Medicaid  applicants  and  recipients  are 
required  to  assign  their  rights  to  support  for  purposes  of  medical 
care  and  to  payment  of  medical  care  from  any  tMrd  party  to  the 
State  and  to  cooperate  with  the  State  in  the  establishment  of  pater- 
nity and  support. 

Explanation  of  Provision 

Make  child  support  enforcement  services  mandatory  for  all  fami- 
lies with  an  absent  parent  who  are  receiving  Medicaid  and  have  as- 
signed their  rights  to  support  for  purposes  of  medical  care. 

Effective  Date 
On  enactment. 

Part  4 — Unemployment  Compensation  Amendments 

1.  determination  OF  AMOUNT  OF  FEDERAL  SHARE  WITH  RESPECT  TO 
CERTAIN  EXTENDED  BENEFITS  PAYMENTS  (SEC.  9241  OF  THE  BILL) 

Present  Law 

The  Extended  Benefits  (EB)  program  is  financed  equally  by  the 
Federal  Grovernment  and  the  States.  The  Omnibus  Reconciliation 
Act  of  1980  (P.L.  96-499)  amended  the  EB  program  to  establish  new 
disqualification  requirements  for  EB  claimants  relating  to:  (1)  fail- 
ure to  accept  offers  or  referrals  to  suitable  work;  (2)  actively  seek- 
ing work;  and  (3)  duration  of  disqualifications  applicable  to  EB 
claimants.  The  provisions  were  effective  for  weeks  beginning  after 
March  31,  1981.  The  usual  language  permitting  a  delayed  effective 
date  for  States  requiring  legislative  action  was  not  included.  Feder- 
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al  audits  of  the  EB  program  may  result  in  the  disallowance  of  Fed- 
eral funds  for  up  to  16  States  that  did  not  implement  the  require- 
ment by  April  1. 

Explanation  of  Provision 

Change  the  effective  date  for  the  purpose  of  determining  the  Fed- 
eral matching  grant  only  from  weeks  of  unemployment  beginning 
after  March  31,  1981  to  October  31,  1981,  except  for  any  State 
whose  legislature  did  not  meet  in  1981,  in  which  case  the  effective 
date  would  be  for  weeks  of  unemployment  beginning  after  October 
31,  1982. 

Effective  Date 
On  enactment. 

2.  DEMONSTRATION  PROGRAM  TO  PROVIDE  SELF-EMPLOYMENT 
ALLOWANCES  FOR  EUGIBLE  INDIVIDUALS  (SEC.  9242  OF  THE  BILL) 

Present  Law 

The  Social  Security  Act  and  the  Federal  Unemployment  Tax  Act 
require  that  the  expenditure  of  all  money  from  the  unemplojrment 
trust  fund  be  for  unemployment  compensation,  exclusive  of  certain^, 
limited  payments  for  administrative  expenses  and  debt  repay- 
ments. The  Secretary  of  Labor  does  have  general  authority  to  con- 
duct research,  including  projects  of  this  type. 

Explanation  of  Provision 

The  bill  would  authorize  up  to  3  demonstration  projects,  of  up  to 
3  year's  duration,  to  test  the  feasibility  of  "self-employment  allow- 
ances." The  self-employment  allowances  would  be  equal  to  weekly 
unemployment  benefits.  They  would  be  padd  in  the  same  way  as 
weekly  unemplojmient  benefits,  except  that  the  State  job  search  re- 
quirements would  not  apply.  Participation  would  be  limited  to  the 
lesser  of:  (1)  3  percent  of  the  number  of  claimants  receiving  regular 
unemployment  compensation  at  the  beginning  of  the  calendar  year; 
or  (2)  the  actual  number  of  claimeints  who  e^diausted  their  benefits 
in  the  prior  calendar  year. 

Each  State  participating  in  the  demonstration  would  be  required 
to  establish  a  program  to  assist  claimants  to  set  up  their  business- 
es. The  State  must  demonstrate  to  the  Secretary  of  Labor  that:  (1) 
it  can  implement  the  demonstration;  (2)  local  economic  conditions 
are  suitable  for  the  creation  of  new  small  businesses;  (3)  it  has  ade- 
quate resources  to  implement  the  demonstration;  and  (4)  it  has  spe- 
cialized services  for  the  participants. 

Each  State  must  pay  for  all  administrative  costs  of  the  demon- 
stration out  of  State  general  revenues.  Also,  each  State  must  dem- 
onstrate to  the  Secretary  of  Labor  that  the  demonstration  will  have 
no  additional  cost  to  the  unemployment  trust  fund.  If  an  additional 
cost  occurs,  the  State  must  repay  the  trust  fund  out  of  State  gener- 
al revenues  within  the  fiscal  year  in  which  the  additional  cost  was 
incurred.  If  a  State  does  not  repay  an  additionsd  cost  within  the 
fiscal  year  in  which  it  was  incurred,  it  must  pay  interest  on  the 
outstanding  balance  equal  to  what  would  have  been  credited  to  the 
unemployment  trust  fund  account  if  the  cost  had  not  be  incurred. 
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Each  participating  State  must  establish  an  evaluation  of  the 
demonstration  based  on  an  experimental  design  with  random  as- 
signment between  a  treatment  group  and  a  control  group.  In  addi- 
tion to  providing  an  overall  evaluation  of  benefits  and  costs,  the 
data  would  be  used  to  estimate  any  additional  costs  incurred  by  the 
unemplo)mient  trust  fund  as  a  result  of  the  demonstration. 

Effective  Date 
October  1,  1987. 

3.  EXTENSION  OF  PORTION  OF  FUTA  DUE  TO  EXPIRE  AFTER  1987  (SECS. 
9243,  9244,  9245,  AND  9246  OF  THE  BILL) 

Present  Law 

The  FedergJ  Unemplo3rment  Tax  Act  (FUTA)  imposes  a  gross  em- 
ployer tax  of  6.2  percent  on  the  first  $7,000  paid  annually  to  each 
employee.  Employers  in  States  with  no  overdue  Federal  loans  are 
eligible  for  a  full  5.4  percentage  point  credit,  making  the  basic  net 
FUTA  tax  rate  0.8  percent.  The  0.8  percent  tax  rate  has  a  perma- 
nent component  of  0.6  and  a  temporary  component  of  0.2.  The  0.2 
percentage  point  surtax  expires  at  the  end  of  the  year  in  which  the 
Unemplo3rment  Trust  Fund  pays  off  an  $8.7  billion  debt  incurred  in 
the  1970s.  Since  this  debt  was  repaid  in  May  1987,  the  0.2  percent- 
age point  surtax  is  scheduled  to  expire  at  the  end  of  1987. 

Explanation  of  Provision 

This  provision  would  extend  the  0.2  percentage  point  surtax  for  3 
years.  Half  of  the  additional  revenue  would  flow  into  the  Extended 
Unemplojrment  Compensation  Account  and  the  other  half  would  go 
into  the  Federal  Unemployment  Account.  In  order  to  accumulate 
reserves  in  these  accounts  to  help  avoid  future  debt  to  the  General 
Fund,  the  ceilings  in  these  accounts  would  be  tripled  from  0.125 
percent  to  0.375  percent  of  total  covered  wages.  If  these  accounts 
were  to  obtain  new  loans  from  the  General  Fund,  interest  would  be 
charged  on  the  new  loans.  The  interest  rate  would  be  the  same  rate 
that  is  used  to  calculate  interest  on  balances  in  the  Unemployment 
Trust  Fund. 

Effective  Date 
January  1,  1988. 

Subtitle  D — Medicare  Program 

Part  1 — Provisions  Relating  to  Part  A  of  the  Medicare 

Program 

subpart  a — payment  for  services 

1.  hospital  prospective  payment  rates  (sec.  9301  of  the  bill) 

Present  Law 

(a)  Update  Factors  for  Prospective  Payment  System  (PPS) 
Hospitals. — Current  law  provides  that  for  fiscal  year  1988  hospi- 
tals' payments  per  discharge  will  be  increased  at  a  rate  equal  to 
the  hospital  market  basket  rate  of  increase  minus  2  percentage 


913 


points.  The  Secretary  is  required  to  recommend  to  the  Congress  aii 
appropriate  factor  to  be  used  to  update  pajmients  per  discharge  in 
fiscal  year  1988.  The  Secretary  has  recommended  an  update  of  0.75 
percent  in  fiscal  year  1988.  There  is  no  provision  in  current  law  re- 
garding differential  update  factors  for  hospitals  in  different  types 
of  geographic  areas. 

d))  Adjustment  for  Non-Labor  Costs.— Under  current  law,  hos- 
pital pajnnents  are  adjusted  to  take  into  account  area  variations  in 
hospital  wage  levels.  The  portion  of  hospital  costs  attributable  to 
non-labor  costs  is  generally  not  adjusted  except  for  Alaska  and 
Hawaii. 

(c)  Increase  the  Disproportionate  Share  Adjustment  and 
Reduce  Indirect  Medical  Education  Payments.— A  hospital  re- 
ceives a  disproportionate  share  adjustment  if  its  share  of  low 
income  patients  equals  or  exceeds  15  percent  for  an  urban  hospital 
with  100  or  more  beds,  40  percent  for  an  urban  hospital  with  less 
than  100  beds,  or  45  percent  for  a  rural  hospital.  The  payinent  ad- 
justment ranges  from  2.5  percent  at  the  threshold  to  a  maximum  of 
15  percent.  For  urban  hospitals  with  100  or  more  beds,  the  adjust- 
ment is  increased  by  0.5  percentage  points  for  each  1.0  percentage 
point  increase  in  the  proportion  of  low  income  patients.  For  urban 
hospitals  with  less  than  100  beds  and  for  rural  hospitals,  the  ad- 
justment is  fixed  at  5  and  4  percent,  respectively.  In  addition,  hos- 
pitals which  receive  more  than  30  percent  of  net  inpatient  reve- 
nues from  State  and  local  governmental  sources  for  indigent  care 
are  eligible  to  receive  the  maximum  15  percent  adjustment. 

Payments  to  teaching  hospitals  are  increased  by  approximately 
8.1  percent  (on  a  curvilinear  basis)  for  each  0.1  percentage  point  of 
the  hospital's  ration  of  full-time  equivalent  interns  and  residents  to 
its  number  of  beds.  If  a  seperate  adjustment  for  the  costs  of  treat- 
ing disproportionate  share  patients  were  not  included  under  PPS, 
the  indirect  teaching  adjustment  would  be  8.7  percent.  The  differ- 
ence (0.6  percentage  points)  is  used  to  finance  part  of  the  dispropor- 
tionate share  payments. 

(d)  Update  for  PPS-Exempt  Providers. — For  fiscal  year  1988 
current  law  requires  that  the  target  smaounts  for  all  hospitals  are 
to  be  updated  at  a  rate  equal  to  the  market  basket  increase  minus 
2  percentage  points.  The  Secretary  is  required  to  recommend  for 
fiscal  year  1988  and  determine  for  subsequent  years  an  update 
factor  for  each  fiscal  year.  The  Secretary  is  authorized  to  propose 
or  determine  an  update  factor  for  PPS-exempt  hospitals  which  is 
different  than  that  for  PPS  hospitals. 

Explanation  of  Provision 

(a)  Update  Factors  for  PPS  Hospitals.— The  update  factor  for 
PPS  hospitals  would  equal  1.0  percent  in  fiscal  year  1988,  the  rate 
of  increase  in  the  hospital  market  basket  minus  4.2  percentage 
points  in  fiscal  year  1989,  and  the  market  basket  increase  minus 
1.7  percentage  points  in  fiscal  year  1990. 

Hospitals  would  receive  differential  update  factors  based  upon 
their  geographic  locations.  PPS  hospitals  in  metropolitan  statistical 
areas  (MSAs)  with  a  population  greater  than  1  million  and  hospi- 
tals in  rural  areas  would  receive  an  update  that  is  1  percentaige 
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point  higher  than  for  other  PPS  hospitals  in  each  of  the  next  three 
fiscal  years.  This  would  result  in  update  factors  as  follows: 


Fiscal  year— 

1988 

1989 

1990 

Basic  update  factor  

...  1.0  percent  

 Market  basket  minus  4.2 

Market  basket  minus  1.7 

percentage  points. 

percentage  points 

Hospitals  in  MSAs  with 

2.0  percent  

Market  tusket  minus  3.2 

Market  basket  minus  0.7 

population  greater  than  1 

percentage  points. 

percentage  points 

million. 

Rural  hospitals  

..  2.0  percent  

 Market  basket  minus  3.2 

Market  basket  minus  0.7 

percentage  points. 

percentage  points 

Present  estimates  are  that  the  market  basket  will  increase  5.0 
percent  in  fiscal  year  1989  and  5.2  percent  in  fiscal  year  1990. 

The  application  of  the  higher  updates  for  urban  hospitals  in  Met- 
ropolitan Statistical  Areas  over  1  million  would  result  in  the  cre- 
ation of  a  second  urban  standardized  amount  which  the  Secretary 
would  use  in  each  succeeding  fiscal  year  as  the  base  for  establish- 
ing that  year's  payments  to  hospitals  in  large  MSAs.  This  provision 
would  not  result  in  a  change  in  current  policy  regarding  discharge 
weighting  and  outlier  payments.  These  adjustments  would  continue 
to  be  made  for  all  urban  hospitals  as  a  single  group. 

For  purposes  of  this  provision  the  Secretary  would  be  directed  to 
use  the  same  urban  and  rural  area  definitions  as  those  used  to 
define  area  wage  indices.  The  Committee  intends  that  initial  popu- 
lation estimates  would  be  based  upon  the  July  1,  1985  estimates 
published  in  Current  Population  Reports,  Series  P-26,  No.  85-52-C. 
The  Secretary  would  be  authorized  to  change  the  status  of  metro- 
politan statistical  areas  with  respect  to  this  provision  based  upon 
more  recent  MSA  designations  from  the  Office  of  Management  and 
Budget  and  published  population  statistics  from  the  Bureau  of  the 
Census. 

(b)  Adjustment  for  Non-Labor  Costs. — The  Secretary  would  be 
directed  to  adjust  the  proportion  of  the  national  DRG  payment 
rates  which  is  attributable  to  non-labor  costs  in  order  to  take  into 
account  area  variations  in  such  costs.  The  Secretary  would  be  di- 
rected to  use  relative  hospital  labor  costs  as  a  proxy  for  non-labor 
costs  during  each  of  the  next  three  fiscal  years  while  a  more  pre- 
cise measure  of  non-labor  cost  variations  is  being  developed.  The 
cost  of  living  adjustment  presently  applied  to  the  non-labor  portion 
of  payments  to  hospitals  in  Alaska  and  Hawaii  would  be  adjusted 
by  the  Secretary  to  reflect  the  non-labor  adjustment  in  order  to 
assure  that  these  hospitals  did  not  receive  a  double  adjustment  to 
the  non-labor  portion  of  the  rate,  during  the  three-year  period  in 
which  the  proxy  index  was  being  used. 

The  non-labor  portion  of  the  urban  and  rural  national  and  re- 
gional rates  would  be  adjusted  by  an  index  which  would  be  calcu- 
lated on  a  statewide  basis.  The  index  would  be  computed  as  the  dis- 
charge-weighted average  of  current  wage  indices  within  the  state 
measured  relative  to  the  discharge-weighted  national  average  of 
wage  indices. 


915 

The  proxy  non-labor  index  would  be  capped  such  that  no  hospi- 
tal's applicable  DRG  prospective  payment  rate,  adjusted  for  area 
variations  in  wage  levels,  indirect  teaching,  and  cfisproportionate 
share,  would  increase  or  decrease  by  more  than  1  percent. 

The  Secretary  would  be  directed  to  develop  a  methodology  to 
adjust  PPS  rates  directly  for  area  variations  in  non-labor  input 
prices  and  report  to  the  Congress  by  October  1,  1989  on  the  pro- 
posed methodology.  The  Secretary  would  be  directed  to  use  the 
methodology  to  adjust  DRG  payments  as  of  October  1,  1990. 

(c)  Increase  the  Disproportionate  Share  Adjustment  and 
Reduce  Indirect  Medical  Education  Payments.— The  15  percent 
limit  on  the  disproportionate  share  adjustment  would  be  removed. 
Hospitals  which  qualify  for  the  disproportionate  share  payments 
due  to  their  receiving  more  than  30  percent  of  their  net  inpatient 
revenue  from  State  and  local  government  sources  would  receive  an 
adjustment  of  20  percent. 

The  indirect  medical  education  adjustment  would  be  reduced  to 
approximately  7.95  percent  for  each  0.1  percent  of  the  hospital's 
intern  and  resident  to  bed  ratio  in  order  to  achieve  budget  neutral- 
ity with  the  increase  in  the  disproportionate  share  adjustment. 

(d)  Update  for  PPS-Exempt  Providers. — The  increase  in  the 
target  amount  for  PPS-exempt  hospitals  would  be  set  at  the  rate  of 
increase  in  the  market  basket  index  minus  2  percentage  points  in 
fiscal  year  1988  and  the  rate  of  increase  in  the  market  basket 
index  thereafter. 

Effective  Date 

Subsections  (a),  (b),  and  (c)  would  be  effective  for  discharges  on  or 
after  November  20,  1987.  Subsection  (d)  would  be  effective  51  days 
after  the  beginning  of  cost  reporting  periods  beginning  on  or  after 
October  1,  1987. 

2.  RURAL  HOSPITAI^  (SEC.  9302  OF  THE  BILL) 

Present  Law 

(a)  Revision  of  Standards  for  Including  a  Rural  County  in 
AN  Urban  Area. — Under  current  law  an  urban  area  is  defined  as 
an  area  within  a  Metropolitan  Statistical  Area  (MSA)  as  defined  by 
the  Office  of  Management  and  Budget.  A  rural  area  is  defined  as  a 
county  not  within  an  MSA. 

(b)  Swing  Bed  Program.— The  swing  bed  program  is  limited  to 
rural  hospitals  with  less  than  50  beds,  except  that  the  Secretary 
may  allow  larger  hospitals  to  participate  in  the  program  on  a  dem- 
onstration basis. 

(c)  Sole  CoMNCUNrry  Providers. — Certain  isolated  hospitals  are 
eligible  for  designation  as  sole  community  providers.  If  so  designat- 
ed these  hospitals  receive  a  payment  per  discharge  equal  to  75  per- 
cent of  the  hospital-specific  and  25  percent  of  the  Federal  DRG  pay- 
ment amounts  and  are  eligible  for  an  adjustment  to  their  payments 
if  the  hospital's  total  volume  of  inpatient  admissions  drops  more 
than  5  percent  due  to  circumstances  beyond  their  control. 

(d)  Rural  Referral  Centers.— Rural  hospitals  with  more  than 
500  beds  are  classified  as  rural  referral  centers.  In  addition,  the 
Secretary  may  classify  a  hospital  as  a  rural  referral  center  if  the 
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hospital  has  more  than  the  lower  of  the  regional  average  number 
of  discharges  for  urban  hospitals  or  5,000  discharges  and  a  case  mix 
equal  to  or  greater  than  urban  non-teaching  hospitals  in  its  region 
or  meet  certain  other  criteria.  Rural  referral  centers  are  paid  on 
the  basis  of  the  urban  standardized  amount. 

(e)  Improving  the  Definition  of  Hospital  Labor  Market 
Areas. — The  Secretary  is  required  to  adjust  payments  to  hospitals 
based  upon  the  relative  hospital  wage  level  in  the  geographic  area 
of  the  hospital  compared  to  the  national  average  hospital  wage 
level.  The  Secretary  has  implemented  this  provision  by  creating  a 
wage  index  which  is  developed  for  each  urban  metropolitan  statisti- 
cal area  (MSA)  and  for  the  rural,  non-MSA  part  of  each  State. 

(f)  Demonstration  Projects  To  Maintain  Access  to  Isolated 
AND  Financially  Distressed  Rural  Sole  Community  Provid- 
ers.— The  Secretary  is  authorized  under  the  Social  Security 
Amendments  of  1967  and  1972  to  conduct  demonstration  projects. 

Explanation  of  Provision 

(a)  Revision  of  Standards  for  Including  a  Rural  Ck)UNTY  in 
AN  Urban  Area. — The  definition  of  urban  areas  would  be  expand- 
ed to  include  those  rural  counties  adjacent  to  MSAs  if  (a)  at  least 
15  percent  of  the  employed  residents  of  the  rural  county  commuted 
to  a  central  county  within  any  of  the  adjacent  urban  areas;  or  Qy) 
the  sum  of  the  number  of  workers  commuting  to  a  central  county 
within  any  of  the  adjacent  urban  areas  plus  the  number  of  workers 
commuting  from  any  of  the  central  counties  of  adjacent  urban 
areas  to  the  rural  county  equaled  at  least  20  percent  of  the  em- 

loyed  residents  of  the  rural  county,  and  (c)  average  wages  paid  by 
ospitals  in  the  rural  coxmty  were  greater  than  or  equal  to  the  av- 
erage wages  paid  by  hospitals  in  all  rural  counties  in  the  State,  and 
(d)  average  wages  paid  by  hospitals  in  the  rural  county  were  great- 
er than  or  equal  to  85  percent  of  those  paid  by  hospitals  in  the 
urban  county  to  which  most  employed  residents  commute. 

Rural  counties  which  met  these  criteria  would  be  added  to  the 
urban  MSA  to  which  the  majority  of  the  employed  residents  of  the 
rural  county  commute.  The  Secretary  would  be  directed  to  restand- 
ardize  rural  and  urban  hospital  pa3rments  in  order  to  assure  budget 
neutrality. 

(b)  Swing  Bed  Program. — The  proposal  would  expand  the  pro- 
gram to  rural  hospitals  with  up  to  100  beds.  For  those  hospitals 
with  50  or  more  beds  the  provision  would  require  the  transfer  of 
swing  bed  patients  when  a  nursing  home  bed  becomes  available  in 
the  geographic  area  (as  defined  by  the  Secretary)  and  would  cap 
swing  bed  days  at  15  percent  of  available  annual  inpatient  days. 

The  Secretary  would  be  required  to  report  to  Congress  on  the 
swing  bed  program,  including  reporting  on  quality  assurance  and 
utilization  review  for  long  term  care  patients  in  hospital  swing 
beds  and  making  recommendations  on  encouraging  swing  beds  in 
areas  with  high  demand. 

(c)  Sole  Community  Providers. — Hospitals  which  are  either  des- 
ignated sole  community  providers  or  which  meet  the  criteria  for 
sole  community  provider  designation  would  be  eligible  to  receive 
the  volume  adjustment  if  they  experienced  a  drop  in  volume  great- 
er than  5  percent  due  to  circumstances  beyond  the  hospital's  con- 
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trol.  The  provision  is  extended  to  hospital  cost  accounting  periods 
beginning  before  October  1,  1990. 

The  Secretary  would  be  directed  to  issue  regulations  for  imple- 
menting the  volume  adjustment  in  order  to  clarify  the  criteria  for 
the  adjustment.  ProPAC  would  be  directed  to  report  to  the  Secre- 
tary on  the  appropriateness  of  the  criteria. 

(d)  Rural  Referral  Centers.— The  definition  of  rural  referral 
center  would  be  changed  to  include  all  rural  hospitals  with  more 
than  275  beds.  The  Secretary  would  be  required  to  adjust  the  rates 
paid  rural  hospitals  in  order  to  assure  budget  neutrality.  The  Sec- 
retary would  bie  directed  to  study  and  report  to  the  Congress  on  the 
criteria  used  to  classify  rural  referral  centers  and  on  the  appropri- 
ateness of  paying  rural  referral  centers  at  a  rate  other  than  that 
paid  to  urban  hospitals. 

(e)  Improving  the  Definition  of  Hospital  Labor  Market 
Areas. — Upon  application  by  a  rural  hospital  which  is  located  in  a 
county  which  is  adjacent  to  a  metropolitan  statistical  area  or  areas, 
the  Secretary  would  be  required  to  adjust  the  labor  portion  of  the 
hospital's  PPS  payment  using  the  wage  index  weight  of  the  adja- 
cent urban  area. 

The  hospital  would  be  required  to  demonstrate  to  the  satisfaction 
of  the  Secretary  that  the  wages  and  wage-related  costs  it  must  pay 
for  employees  of  a  similar  occupational  mix  are  comparable  to 
those  paid  by  hospitals  in  the  adjacent  urban  area  in  that  the  aver- 
age wage  and  wage-related  costs  per  standard  unit  of  measure  of 
the  hospital  are  at  least  as  high  as  the  twenty-fifth  percentile  of 
the  distribution  of  average  wages  for  hospitals  in  the  adjacent  met- 
ropolitan statistical  area.  If  the  hospital  was  in  a  county  adjacent 
to  more  than  one  MSA,  the  test  may  be  applied  against  each  adja- 
cent MSA. 

In  implementing  this  policy  the  Secretary  would  be  required  to 
adjust  payments  in  a  budget  neutral  manner  in  the  subsequent 
fiscal  year.  This  policy  would  be  in  effect  for  the  three  fiscal  years 
beginning  with  fiscal  year  1988. 

The  Secretary  would  be  required  to  analj^  the  distribution  of 
wage  levels  within  and  among  existing  areas  used  to  adjust  for  dif- 
ferences in  wage  levels  and  report  to  the  Congress  by  September 
30,  1989,  In  so  doing  the  Secretary  would  analyze  the  effect  of  vari- 
ations in  the  occupational  mix  of  hospital  employees  and  differen- 
tial fringe  benefit  levels  on  hospital  costs. 

Based  upon  his  analysis  the  Secretary  would  be  required  to  es- 
tablish definitions  of  labor  market  areas  which  are  based  upon  sim- 
ilarities in  labor  costs  for  similar  skill  mixes  to  replace  the  persent 
practice  of  relying  upon  the  definitions  of  metropolitan  satistical 
areas  developed  by  0MB. 

(f)  Demonstration  Project  To  Maintain  Access  to  Isolated 

AND  FlNANCLALLY  DISTRESSED  RURAL  SOLE  COMMUNITY  PROVIDER.— 

Would  authorize  the  appropriation  from  the  Medical  Part  A  Trust 
Fund  of  $5  million  in  fiscal  year  1988,  $5  million  in  fiscal  year 
1989,  and  $5  million  in  fiscal  year  1990  for  grants  to  isolated  and 
financially  distressed  rural  sole  community  hospitals  in  order  to 
demonstrate  innovative  ways  to  improve  rural  health  care  delivery. 
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Effective  Date 

Provisions  (a),  (d),  and  (e)  are  effective  November  20,  1987.  All 
other  provisions  are  effective  upon  enactment. 

3.  PAYMENTS  FOR  CAPITAL-REIATED  COSTS  (SEC.  9303  OF  THE  BILL) 

Present  Law 

Capital-related  costs  (including  depreciation,  interest,  and  rent), 
are  excluded  from  the  prospective  payment  system  (PPS)  until  No- 
vember 20,  1987.  Until  that  time,  capital  costs  continue  to  be  reim- 
bursed on  a  reasonable  cost  basis. 

The  Omnibus  Reconciliation  Act  of  1987  reduced  payment 
amounts  for  capital-related  costs  by  3.5  percent  for  portions  of  cost- 
reporting  periods  in  fiscal  year  1987,  7  percent  for  fiscal  year  1988, 
and  10  percent  for  fiscal  year  1989.  TTie  legislation  exempts  sole 
community  hospitals  from  capital-related  pa3rment  reductions. 

If  Congress  does  not  enact  legislation  by  October  1,  1987  to  in- 
clude capital-related  costs  under  PPS,  Medicare  payments  for  costs 
of  capit£d  expenditure  obligations  after  September  30,  1987,  will  be 
prohibited  unless  a  State  has  a  capitsd  expenditure  agreement  with 
the  Secretary  (under  section  1122  of  the  Social  Security  Act)  and 
the  State  has  recommended  approval  of  the  specific  expenditure. 

Explanation  of  Provision 

Capital-related  pajrment  amounts  would  be  reduced  by  8.5  per- 
cent in  fiscal  year  1988,  10  percent  in  fiscal  year  1989,  and  10  per- 
cent in  fiscal  year  1990.  Sole  community  providers  would  continue 
to  be  exempted  from  the  reductions. 

Capital-related  costs  would  be  excluded  from  the  prospective  pay- 
ment system  until  September  30,  1991.  The  Secretary  would  be  di- 
rected to  include  capital-related  costs  in  the  prospective  pajrment 
system  for  hospital  cost  accounting  periods  beginning  on  or  after 
October  1,  1991.  In  so  doing  the  Secretary  could  initiate  a  transi- 
tion to  inclusion  of  all  capital-related  costs  in  the  prospective  pay- 
ment systems  as  of  that  date. 

If  the  Secretary  does  not  act  to  include  capital-related  costs  in 
PPS  or  to  commence  a  transition  to  including  capital-related  costs 
in  PPS,  no  payment  for  capital-related  costs  would  be  allowed  after 
October  1,  1991. 

Mandatory  capital  expenditure  review  by  States  under  section 
1122  would  not  be  required.  However,  the  committee  wishes  to 
remind  the  Secretary  that  section  1122  continues  in  force  and 
therefore  the  committee  expects  the  Secretary  to  continue  to  enter 
into  agreements  with  States  which  voluntarily  wish  to  do  so  both 
during  the  interim  period  and  after  October  1,  1991. 

The  Prospective  Payment  Assessment  Commission  would  be  di- 
rected to  study  and  report  to  the  Committee  on  Ways  and  Means 
and  the  Committee  on  Finance  on  the  suitability  and  feasibility  of 
linking  pa)rment  for  capital-related  costs  to  hospital  occupancy.  The 
report  would  be  due  by  May  1,  1988. 

The  committee  has  adopted  a  further  delay  in  adding  payments 
for  capital-related  costs  into  the  Prospective  Payment  System  be- 
cause of  its  concerns  about  the  short-term  impact  of  this  policy  on 
hospitals.  The  committee's  policy  is  intended  to  assure  that  hospi- 
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tals  have  adequate  time  to  prepare  for  prospective  pajrment  for 
capital. 

The  committee  wishes  to  put  every  hospited  on  notice  that  cap- 
ital-related costs  will  be  added  to  the  Prospective  Pajmient  System 
as  of  October  1,  1991. 

Any  institution  which  makes  a  capital  investment  between  the 
date  of  enactment  and  that  date  should  understand  that  it  is  at 
risk  for  any  reimbursement  shortfall  which  might  occur  as  of 
result  of  the  change  in  capital  reimbursement  as  of  that  date.  At 
that  point,  hospitals  will  have  had  more  than  eight  years  since  the 
Congress  originally  indicated  its  intent  in  1983  to  reimburse  for 
capital-related  costs  on  a  prospective  basis. 

Effective  Date 
October  1,  1987 

4.  REPORTING  HOSPITAL  INFORMATION  (SEC.  9304  OF  THE  BILL) 

Present  Law 

At  present  hospitals  file  a  Medicare  cost  report  annually  90  days 
after  the  end  of  the  hospital's  accounting  period.  A  30-day  grace 
period  is  allowed.  There  are  no  specific  requirements  regarding  the 
accounting  period. 

Present  law  also  directs  the  Secretary  to  promulgate  by  regula- 
tion a  uniform  system  for  the  reporting  of  the  aggregate  costs  and 
volume  of  services,  the  costs  and  volume  of  services  for  various 
functional  accounts  and  subaccounts,  rates,  capital  assets,  and  dis- 
charge and  bill  data.  The  Secretary  has  not  implemented  this  pro- 
vision. 

Explanation  of  Provision 

All  hospitals  would  submit,  90  days  after  the  close  of  each  hospi- 
tal's cost  reporting  period,  to  the  fiscal  intermediary  the  annual 
cost  report  described  below.  The  fiscal  intermediary  would  employ 
a  standardized  software  system  to  create  a  quarterly  report  at  the 
end  of  each  quarter  based  upon  annual  reports  from  hospitals  with 
cost  accounting  periods  ending  during  the  prior  four  calendar  quar- 
ters. The  intermediaries  would  submit  a  summary  and  a  hospital- 
specific  report  to  the  Committees  on  Ways  and  Means  and  on  Fi- 
nance, the  Congressional  Budget  Office,  the  Prospective  Payment 
Assessment  Commission,  the  Congressional  Research  Service  and 
the  Health  Care  Financing  Administration  within  45  days  after  re- 
ceipt of  the  end  of  each  calendar  quarter.  The  Prospective  Payment 
Assessment  Commission  would  be  directed  to  prepare  reports  for 
use  by  the  Congress  and  the  public  based  upon  the  information 
submitted.  The  committee  expects  that  ProPAC  will  use  the  reports 
developed  by  the  State  of  California  as  a  model. 

The  report  would  include:  (i)  hospital  discharges  by  category  of 
service  and  by  class  of  primary  payer;  (ii)  patient  days  by  category 
of  service  and  by  primary  payer  class;  (iii)  licensed  beds  and  occu- 
pancy by  category  of  service;  (iv)  outpatient  visits  by  primary  payer 
class;  (v)  inpatient  charges  and  revenue  by  primary  payer  class;  (vi) 
outpatient  charges  and  revenue  by  primary  payer  class;  (vii)  ex- 
penses by  cost  center  classified  by  operating  and  capital;  (viii)  costs. 
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as  defined  by  Medicare  principles;  (ix)  other  income;  (x)  uncompen- 
sated care  by  bad  debt  and  by  charity  care;  (xi)  capital  acquisitions; 
fiuid,  (xii)  capital  assets.  Payer  class  would  be  defined  as  Medicare, 
Medicaid,  other  third-party  payers  (as  a  single  class),  and  self- 
payers.  It  is  intended  that  category  of  service  include  medical/sur- 
gical, obstetrics,  pediatrics,  and  such  other  similar  categories  as  the 
Secretary  finds  appropriate  to  defining  hospital  activities. 

Hospitals  which  are  owned  by  or  under  the  common  control  of  a 
health  maintenance  organization  would  be  allowed  to  report  these 
data  on  a  consolidated  basis. 

All  hospitals  would  be  required  to  end  their  cost  accounting  peri- 
ods at  the  end  of  a  calendar  quarter.  The  Secretary  would  be  au- 
thorized to  make  grsuits  of  up  to  $100,000  from  the  Part  A  trust 
fund  to  ease  the  transition  for  any  hospital  which  chooses  a  cost 
accounting  period  which  is  simultaneous  with  the  Federal  fiscal 
year. 

The  Secretary  would  be  directed  to  develop  a  new  standard  re- 
porting system  to  replace  the  existing  Medicare  cost  reporting 
system  for  hospital  services,  which  would  report  the  information 
necessary  to  prepare  the  reports  described  above,  including  infor- 
mation on  capital  assets  and  a  balance  sheet,  as  well  as  informa- 
tion necessary  for  auditing  purposes. 

The  report  should  be  compatible  with  the  needs  of  the  Medicare 
prospective  payment  system.  However,  the  committee  is  aware  that 
significant  portions  of  the  existing  cost  report  do  not  relate  to  inpa- 
tient services  reimbursed  through  PPS.  For  this  reason  the  com- 
mittee expects  the  Secretary  to  retain  as  necessary  those  parts  of 
the  existing  report  which  do  not  relate  to  PPS  issues.  In  addition, 
the  report  could  be  different  for  PPS  and  for  PPS-exempt  hospitals 
and  units,  as  appropriate.  In  developing  the  report  the  committee 
expects  the  Secretary  to  provide  for  comparability  and  continuity 
of  data  for  audit  and  research  purposes  between  the  existing  cost 
reporting  system  and  the  new  reporting  system. 

The  Secretary  would  be  required  to  develop  the  report  such  that 
submission  of  the  report  by  providers  on  an  electronic  basis  to  the 
fiscal  intermediaries  and  subsequent  transmission  to  HCFA  would 
be  facilitated.  Such  a  system  could  include  physical  conveyance  by 
mail  of  data  tapes  or  other  media  used  to  store  data  electronically 
if  electronic  transmission  is  not  feasible. 

The  Secretary  would  be  required  to  develop  a  preliminary  report- 
ing format  by  June  30,  1988.  Hospitals  would  be  required  to  use  the 
new  uniform  report  for  accounting  periods  beginning  in  fiscal  year 
1989. 

Hospitals  which  receive  more  than  $10  million  per  year  in  Medi- 
care revenue,  or  other  hospitals  as  the  Secretary  may  require, 
would  be  required  to  report  to  the  fiscal  intermediaries  on  an  elec- 
tronic basis  for  cost  accounting  periods  beginning  in  fiscal  year 
1990. 

Payments  to  hospitals  would  be  reduced  in  the  quarter  following 
the  date  the  report  is  due  by  5  percent  for  hospitals  which  do  not 
submit  the  report  as  specified. 

The  committee  is  extremely  concerned  about  the  lack  of  timely 
data  upon  which  to  base  decisions  about  the  Prospective  Payment 
System.  Much  of  the  problem  which  faces  the  Congress  today  in 
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this  regard  is  caused  by  the  lack  of  investment  in  a  data  processing 
system  which  takes  full  advantage  of  modern  data  processing  tech- 
nology. The  committee  wishes  to  make  clear  that  it  expects  the 
Secretary  to  proceed  expeditiously  to  analyze  the  data  processing 
systems  of  the  Health  Care  Financing  Administration  in  order  to 
expedite  the  flow  of  data  frpm  hospitals  to  intermediaries  to  deci- 
sion-makers within  the  Department  and  the  Congress. 

Effective  Date 
Upon  enactment. 

5.  RAISING  THRESHOLD  FOR  PROSPECTIVE  PAYMENT  FOR  SKILLED 
NURSING  FACILITIES  TO  2,500  PATIENT  DAYS  (SEC.  9305  OF  THE  BILL) 

Present  Law 

Under  current  law,  as  enacted  in  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1986  (COBRA),  skilled  nursing  facili- 
ties providing  less  than  1,500  days  of  care  per  year  to  Medicare  pa- 
tients in  the  preceding  year  were  offered  the  option  of  being  paid  a 
prospective  rate  rather  than  being  reimbursed  retrospectively  on 
the  basis  of  reasonable  costs  actually  incurred.  By  accepting  the 
prospective  pajrment  reimbursement,  these  skilled  nursing  facilities 
are  subject  to  fewer  paperwork  requirements.  The  payment  rate  is 
set  at  105  percent  of  the  regional  mean  for  all  skilled  nursing  fa- 
cilities in  the  region. 

The  prospective  per  diem  rates  are  separately  calculated  for 
urban  and  rural  areas  and  include  all  nonancillary  costs,  including 
capital  and  return  on  investment  if  Medicare  pays  skilled  nursing 
facilities  for  a  return  on  equity  capital.  These  rates  are  also  adjust- 
ed to  reflect  wage  differences  between  urban  and  rural  areas  and 
between  rural  areas  within  each  region.  The  prospective  urban  or 
rural  regional  per  diem  rate  for  a  skilled  nursing  facility  cannot 
exceed  the  per  diem  cost  limit  otherwise  applicable  to  that  facility 
adjusted  for  capital  costs. 

Prospective  pa5nnent  on  this  basis  took  effect  for  facilities  that 
elected  such  payment  for  cost  reporting  periods  beginning  on  or 
after  October  1,  1986. 

Explanation  of  Provision 

Raising  Threshold  for  Prospective  Payment  for  Skilled 
Nursing  Faciuties  to  2,500  Patient  Days. — The  threshold  for  the 
optional  prospective  pajmient  rate  for  skilled  nursing  facilities 
would  be  raised  to  up  to  2,500  days  of  care  per  year  to  Medicare 
patients  in  the  preceding  year. 

Effective  Date 

Prospective  pajnnent  on  this  basis  would  take  effect  for  facilities 
that  elect  such  payment  for  cost  reporting  periods  beginning  on  or 
after  October  1,  1989. 
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6.  MISCELLANEOUS  PART  A  PROVISIONS  (SEC.  9306  OF  THE  BILL) 

Present  Law 

(a)  Responsibilities  of  Medicare  Hospitals  in  Emergency 
Cases. — In  general,  a  participating  hospital  is  required  to  provide 
emergency  treatment  to  any  person  who  comes  to  the  hospital  with 
an  emergency  medical  condition  or  in  active  labor  sufficient  to  sta- 
bilize that  person's  condition.  A  hospital  may  transfer  the  patient 
to  an  appropriate  facility  if  a  physician  certifies  that  the  patient  is 
stable  enough  to  be  transferred.  Both  hospitals  and  physicians  who 
knowingly  violate  this  provision  may  have  a  civil  monetary  penalty 
of  up  to  $25,000  imposed  upon  them.  In  addition,  the  Secretary  may 
terminate  or  suspend  a  hospital's  provider  agreement  for  violating 
this  provision. 

(b)  Clarification  of  Section  1886(c)  State  Waiver  Author- 
ity.— State  hospital  reimbursement  control  systems  which  received 
a  waiver  of  the  Medicare  principles  of  reimbursement  prior  to  the 
enactment  of  the  Social  Security  Amendments  of  1983  under  vari- 
ous statutory  authorities  may,  at  the  request  of  the  State,  be 
judged  for  effectiveness  in  two  different  ways.  The  Secretary  is  di- 
rected to  judge  the  effectiveness  of  the  system  on  the  basis  of  the 
State's  rate  of  increase  in  total  Medicare  pajmients  versus  the  na- 
tional rate  of  increase  in  total  Medicare  payments,  or,  at  the  re- 
quest of  the  State,  on  the  basis  of  aggregate  pa)niients  per  admis- 
sion or  per  discharge  in  the  State  and  in  the  nation. 

(c)  Clarification  of  Section  1814(b)  State  Waiver  Author- 
ity.— The  Secretary  may  continue  pa3rment  to  hospitals  in  accord- 
ance with  an  alternative  State  hospital  reimbursement  system 
which  is  authorized  by  the  State  legislature  and  which  was  initially 
established  as  a  demonstration  under  section  402  of  the  Social  Se- 
curity Amendments  of  1967  or  section  222  of  the  Social  Security 
Amendments  of  1972,  until  the  Secretary  determines  that  (1)  a 
third  party  payer  reimburses  a  hospital  in  the  State  on  a  basis 
other  than  the  alternative  system  or  (2)  the  rate  of  increase  in  Part 
A  cost  per  inpatient  hospital  admission  for  the  previous  three-year 
period  exceeds  the  national  rate  of  increase  in  such  costs  per  ad- 
mission. 

(d)  Continuation  of  Bad  Debt  Recognition  for  Hospital  Serv- 
ices.— Under  current  regulations  the  Medicare  program  makes 
payments  to  hospitals  to  reimburse  hospitals  for  Medicare  bad 
debt,  defined  as  the  unrecovered  costs  associated  with  unpaid  Medi- 
care deductible  and  coinsurance.  In  order  for  unpaid  deductible 
and  coinsurance  to  be  considered  a  bad  debt,  the  bad  debt  must  be 
related  to  covered  services  furnished  to  a  beneficiary  and  the  hospi- 
tal must  meet  certain  collection  criteria. 

(e)  Hospital  Outlier  Payments  and  Poucy. — PPS  provides  for 
an  additional  payment  for  cases  that  are  extraordinarily  long  or 
costly  in  relation  to  other  cases  within  a  DRG. 

(f)  Miscellaneous  Accounting  Provision. — The  Omnibus  Rec- 
conciliation  Act  of  1986  directed  the  Secretary  to  treat  certain  hos- 
pitals with  accounting  years  which  end  on  September  27,  28,  and 
29  as  if  the  accounting  years  ended  on  September  30.  The  provision 
has  the  effect  on  denying  these  hospitals  the  applicable  hospital 
update  factor  for  all  of  fiscal  year  85. 
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(g)  Designation  of  Pediatric  Hospitals  as  Meeting  Certifica- 
tion AS  Heart  Transplant  Facility.— Under  current  law  the  Sec- 
retary certifies  cardiac  transplant  centers  for  participation  in  the 
program  and  to  assure  reimbursement  for  transplant  services 
under  Medicare.  Under  the  current  regulations  pediatric  centers 
are  not  certified. 

(h)  Permanent  Waiver  of  Inpatient  Limitations  for  Connecti- 
cut Hospice,  Inc. — Current  law  requires  that  medicare-certified 
hospices  maintain  no  more  than  20  percent  of  total  days  as  inpa- 
tient days.  The  Omnibus  Reconciliation  Act  of  1986  provided  a  two- 
year  waiver  of  this  requirement  to  Connecticut  Hospice,  Inc.  pro- 
vided that  the  proportion  of  inpatient  days  would  not  exceed  50 
percent. 

(i)  Revision  of  Certain  Appointment  Process. — In  appointing 
the  members  of  the  Prospective  Pa3rment  Assessment  Commission, 
the  Director  of  the  Office  of  Technology  Assessment  is  required  to 
consult  with  a  variety  of  national  organizations  in  seeking  nomina- 
tions. 

(j)  Impact  Analysis  of  Medicare  Part  A  Regulations  on 
Rural  Hospitals. — There  is  no  provision  regarding  analysis  of  the 
impact  of  regulations  on  rural  health  care. 

(k)  Technical  Part  A  Amendments.— There  are  a  number  of 
drafting  errors  in  current  law  provisions. 

Explanation  of  Provision 

(a)  Responsibilities  of  Medicare  Hospitals  in  Emergency 
Cases. — The  provision  would  increase  the  maximum  civil  monetary 
penalty  to  $50,000  and  would  authorize  the  Secretary  to  bar  physi- 
cians who  violated  the  anti-dumping  requirements  from  participa- 
tion in  the  Medicare  program  for  up  to  five  years. 

(b)  Clarification  of  Section  1886(c)  State  Waiver  Author- 
ity.— Would  clarify  that  the  entity  which  received  a  waiver  for  a 
state-wide  hospital  reimbursement  control  system,  whether  or  not 
it  is  a  State,  may  make  a  request  regarding  the  basis  on  which  the 
judgment  of  effectiveness  is  made  with  respect  to  the  State  system. 
The  amendment  applies  to  cost  accounting  periods  beginning  on  or 
after  October  1,  1983  as  in  present  law.  The  committee  wishes  to 
clarify  that  states  or  entities  which  received  a  waiver  prior  to  the 
date  of  enactment  of  the  Social  Security  Amendments  of  1983  may 
choose  the  test  of  effectiveness  to  be  applied  during  cost  reporting 
periods  covered  by  the  waiver  whether  or  not  the  waiver  is  still  in 
force  as  of  the  date  of  the  request.  It  is  anticipated  a  request  will 
be  made  with  respect  to  Massachusetts  under  this  authority. 

(c)  Clarification  of  Section  1814(b)  State  Waiver  Author- 
ity.— In  measuring  the  effectiveness  of  an  alternative  reimburse- 
ment system  the  Secretary  would  compare  the  rate  of  increase  in 
costs  per  admission  from  October  1,  1983  to  the  end  of  the  most 
recent  period  for  which  annual  data  is  available  for  hospitals  under 
the  alternative  system  to  the  rate  of  increase  in  such  costs  for  all 
hospitals  in  the  United  States  during  the  same  period.  The  commit- 
tee intends  that  a  request  by  the  State  of  Maryland  to  have  its 
waiver  continued  under  the  authority  of  this  provision  will  be 
granted  by  the  Secretary. 
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(d)  Continuation  of  Bad  Debt  Recognition  for  Hospital  Serv- 
ices.— The  Secretary  would  be  required  to  continue  payments  for 
Medicare  bad  debt  as  under  current  policy. 

(e)  Hospital  Outuer  Payments  and  Poucy. — The  Secretary 
would  be  required  to  make  payments  for  outlier  cases  using  the 
regulations  in  effect  as  of  September  30,  1987.  The  Prospective  Pay- 
ment Assessment  Commission  would  be  required  to  report  to  the 
Congress  and  the  Secretary  on  outlier  payment  policy  by  June  1, 
1988. 

In  assessing  outlier  pajonent  policy  the  committee  expects  the 
Commission  to  analyze,  among  other  issues,  the  following:  (i) 
should  the  outlier  policy  continue  to  be  based  upon  a  combination 
of  length  of  stay  and  cost  and  what  are  the  advantages  and  disad- 
vantages of  a  policy  based  solely  on  cost;  (ii)  the  implications  of 
using  a  single  national  cost  to  charge  ratio  as  opposed  to  hospital- 
specific  cost  to  charge  ratios;  (iii)  the  aggregate  amount  of  financial 
risk  attributable  to  outlier  cases  and  how  should  this  amount 
relate  to  total  PPS  pajrments;  (iv)  taking  into  account  administra- 
tive complexity,  the  amount  of  profitability  the  outlier  payment 
policy  should  take  into  account;  and,  (v)  suggestions  on  how  outlier 
payments  should  be  financed. 

Outlier  pajnnents  for  the  burn  DRGrs  would  be  increased  to  90 
percent  of  cost  for  cost  outliers  or  90  percent  of  the  appropriated 
per  diem  for  day  outliers.  This  level  of  reimbursement  would  con- 
tinue until  October  1,  1989.  The  Secretary  would  be  directed  to  de- 
velop adjustments  to  PPS  pa)anents  for  the  burn  DRGs  to  assure 
that  the  costs  of  treating  burn  patients  are  being  adequately  reim- 
bursed. 

(f)  Miscellaneous  Accounting  Provision.— Hospitals  with  ac- 
counting periods  ending  September  28,  29,  or  30  in  1985  and  which 
are  located  in  a  state  in  which  inpatient  services  were  paid  in  fiscal 
year  1985  under  a  Statewide  demonstration  project  pursuant  to  sec- 
tion 402  of  the  Social  Security  Amendments  of  1967  and  section  222 
of  the  Social  Security  Amendments  of  1972  would  receive  payments 
for  the  first  seven  months  of  the  following  cost  accounting  period 
at  a  75  percent  hospital-speciflc/25  percent  DRG  rate  and  at  a  50 
percent  hospital-specific/ 50  percent  DRG  rate  for  the  remainder  of 
that  cost  accounting  period. 

(g)  Designation  of  Pediatric  Hospitals  as  Meeting  Certifica- 
tion AS  Heart  Transplant  Facility. — The  Secretary  would  be  di- 
rected to  designate  pediatric  heart  cardiac  transplant  centers  if  (1) 
the  facility's  pediatric  heart  transplants  are  performed  under  a. 
unified  transplant  program  with  another  facility  designated  by  the 
Secretary  to  provide  adult  cardiac  transplants,  (2)  the  unified  pro- 
gram shares  the  same  transplant  surgeons  and  quality  assurance 
program,  including  oversight  committee,  patient  protocol,  and  pa- 
tient selection  criteria,  and  (3)  the  facility  demonstrates  to  the  sat- 
isfaction of  the  Secretary  that  it  is  able  to  provide  the  specialized 
facilities,  services,  and  personnel  that  are  required  by  pediatric 
heart  transplant  patients. 

In  adopting  this  amendment  the  committee  wishes  to  make  clear 
that  it  is  not  endorsing  the  use  of  consortia  generally  to  provide 
cardiac  transplant  services.  Given  the  low  volume  of  pediatric  serv- 
ices, consortia  between  adult  and  pediatric  services  are  appropri- 
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ate.  In  the  committee's  view  they  are  not  appropriate  for  adult 
transplant  services. 

(h)  Permanent  Waiver  of  Inpatient  Limitations  for  Connecti- 
cut Hospice,  Inc. — The  existing  waiver  granted  to  Connecticut 
Hospice,  Inc.  regarding  the  20  percent  limit  on  inpatient  Medicare 
days  as  a  percent  of  total  days  would  be  made  permanent. 

(i)  Revision  of  Certain  Appointment  Process. — The  require- 
ment that  the  Director  of  the  Office  of  Technology  Assessment  seek 
nominations  from  various  organizations  is  repealed.  The  Director 
shall  appoint  individuals  with  national  recognition  for  their  exper- 
tise in  health  economics,  hospital  reimbursement,  hospital  finan- 
cial management,  and  other  related  fields. 

(j)  Impact  Analysis  of  Medicare  Part  A  Regulations  on 
Rural  Health  Care. — The  Secretary  would  be  required  in  promul- 
gating Notices  of  Proposed  Rule  Making  and  final  regulations  to  in- 
clude an  analysis  of  the  impact  of  the  proposed  or  final  rule  on 
health  care  in  rural  hospitals  and  on  small  rural  hospitals. 

Gt)  Technical  Part  A  Amendments. — A  number  of  drafting 
errors  in  current  law  would  be  corrected. 

Effective  Date 

Paragraph  (f)  effective  as  if  it  were  included  in  the  enactment  of 
the  Omnibus  Reconciliation  Act  of  1986.  All  other  paragraphs  effec- 
tive upon  the  date  of  enactment. 

SUBPART  B— NURSING  HOME  REFORM 

1.  REQUIREMENTS  FOR  SKILLED  NURSING  FACILITIES  (SEC.  9311  OF  THE 

BILL) 

Present  Law 

(a)  General  Definition. — Under  current  law,  in  order  for  a 
skilled  nursing  facility  to  participate  in  the  Medicare  program  it 
must  be  approved  for  Medicare  participation  by  the  Federal  Gov- 
ernment and  have  signed  a  participation  agreement. 

To  qualify  for  participation  in  the  Medicare  program,  an  institu- 
tion must  be  a  "skilled  nursing  facility"  as  defined  by  section 
1861(j)  of  the  Social  Security  Act.  Section  1861(j)  lists  several  re- 
quirements Medicare-qualified  skilled  nursing  facilities  (SNF)  must 
meet.  Under  this  section  the  term  "skilled  nursing  facility"  is  de- 
fined as  an  institution  (or  a  distinct  part  of  an  institution)  which 
has  in  effect  a  transfer  agreement  with  one  or  more  hospitals  and 
which  is  primarily  engaged  in  providing  to  inpatients  (1)  skilled 
nursing  care  and  related  services  for  patients  who  require  medical 
or  nursing  care,  or  (2)  rehabilitation  services  for  the  rehabilitation 
of  injured,  disabled,  or  sick  persons. 

(b)  Requirements  For  and  Assuring  Quality  of  Care  In, 
Skilled  Nursing  Facilities.— Under  current  law  a  SNF  must:  (1) 
have  physicians  supervising  the  care  of  its  residents,  (2)  maintain 
clinical  records  on  all  residents,  (3)  provide  24-hour  nursing  care, 
(4)  provide  appropriate  methods  and  procedures  for  the  dispensing 
and  administering  of  drugs  and  biologicals,  (5)  have  in  effect  a  utili- 
zation review  plan,  (6)  be  licensed  pursuant  to  State  law,  (7)  have 
in  effect  an  overall  plan  and  budget,  (8)  cooperate  in  a  program 
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which  provides  for  a  regular  program  of  independent  medical  eval- 
uation and  audit  of  the  patients  in  the  facilitv,  (9)  establish  a 
system  to  prevent  the  commingling  of  residents  funds,  (10)  meet 
certain  health  and  safety  requirements,  and  (11)  meet  such  other 
conditions  relating  to  the  hecJth  and  safety  of  individusds  who  are 
furnished  services  in  such  institutions  or  relating  to  the  physical 
facility  as  the  Secretary  may  find  necessary. 

There  are  currently  no  nurse  aide  training  requirements  in  the 
Medicare  program.  The  rights  of  residents  in  regard  to  transfer 
and  discharge  are  not  statutorily  defined. 

Through  regulation,  the  Secretary  has  determined  that  a  skilled 
nursing  facility  must  give  "reasonable  notice"  to  beneficiaries  in 
the  case  of  transfer  and  discharge.  To  date,  the  Secretary  has  not 
issued  interpretative  guidelines  that  clearly  define  "reasonable 
notice."  The  transfer  or  discharge  of  a  Medicare  beneficiary  can 
occur  only  for  medical  reasons  and  for  reasons  of  his  welfare  or  the 
welfare  of  other  residents  in  the  facility. 

(c)  State  Requirements  Relating  to  Nursing  Facility  Re- 
quirements.— Under  current  law  the  Secretary  contracts  with  the 
States  to  utilize  the  services  of  the  State  health  agency  or  other  ap- 
propriate State  ajgency  to  determine  compliance  with  Medicare  s 
conditions  of  participation  for  skilled  nursing  facilities. 

Under  current  law,  there  are  no  requirements  that  States  estab- 
lish and  approve  nurse  aide  training  programs  for  individuals  em- 
ployed as  nurse  aides  in  skilled  nursing  facilities.  Nor  are  States 
required  to  establish  registries  to  track  or  record  the  qualifications 
of  nurse  aides.  There  is  no  requirement  that  States  have  in  place  a 
system  for  appealing  involuntauy  tramsfers  or  discharges  from 
skilled  nursing  facilities. 

(d)  Federal  Responsibiuties  for  Standards. — Under  current 
law,  the  Secretary  has  general  oversight  responsibilities  for  assur- 
ing that  Medicare  beneficiaries  receive  appropriate  and  adequate 
care  and  have  their  safety,  welfare,  and  rights  protected.  The  Sec- 
retary is  required  to  consult  with  State  agencies  and  other  organi- 
zations to  develop  conditions  of  participation  for  providers  of  serv- 
ices, including  skilled  nursing  facilities.  The  Secretary  is  also  re- 
quired to  promote  the  effective  and  efficient  use  of  public  money. 
The  Secretary  is  not  required  to  establish  nurse  aide  training  pro- 
grams for  nurse  aides  employed  by  skilled  nursing  facilities  in  the 
Medicare  program. 

(e)  CJosT  OF  Meeting  Requirements. — Under  current  law,  skilled 
nursing  facilities  are  reimbursed  on  a  reasonable  cost  basis,  or  if 
they  provide  less  than  1,500  davs  of  care  to  Medicare  beneficiaries 
in  a  calendar  year,  they  may  be  reimbursed  under  a  prospective 
pa)mient  system. 

(f)  Resident  Assessment  Evaluation. — There  is  currently  no  re- 
quirement that  resident  assessments  be  utilized  in  determining 
care  requirements  for  Medicare  residents  of  SNFs.  There  is  also  no 
requirement  that  a  resident  assessment  be  linked  or  coordinated 
with  a  plan  of  care  for  the  resident. 

Explanation  of  Provision 

The  bill  would  repeal  the  current  law  conditions  of  Medicare  par- 
ticipation for  SNFs  and  substitute  a  new  set  of  requirements.  The 
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Secretary  would  be  required  to  enter  into  an  agreement  with  each 
SNF  that  wanted  to  participate  in  Medicare  and  met  the  following 
requirements: 

(a)  General  Definition.— The  term  "skilled  nursing  facility*' 
would  be  defined  as  an  institution  (or  distinct  part  of  an  institu- 
tion) which  has  in  effect  a  transfer  agreement  with  one  or  more 
hospitals  and  is  primarily  engaged  in  providing  to  residents:  (1) 
skilled  nursing  care  and  related  services  for  residents  who  require 
medical  or  nursing  care,  or  (2)  rehabilitation  services  for  the  reha- 
bilitation of  injured,  disabled,  or  sick  persons.  The  term  "skilled 
nursing  facility'*  would  not  include  any  institution  which  is  primar- 
ily for  the  care  and  treatment  of  mental  diseases.  However,  the 
term  does  include  post-hospital  extended  care  in  Christian  Science 
skilled  nursing  facilities  as  set  forth  in  subsection  (y)  of  section 
1861,  and  facilities  on  Indian  reservations  which  are  certified  by 
the  Secretary  as  meeting  the  Medicare  requirements  for  participa- 
tion. 

The  requirements  apply  to  all  of  the  residents  of  a  skilled  nurs- 
ing facility  and  not  simply  to  residents  who  qualify  for  Medicare 
reimbursement. 

(b)  Requirements  for  and  Assuring  Quality  of  Care  in 
Skilled  Nursing  Facilities.— The  bill  replaces  the  current  law  re- 
quirements and  instead  establishes  resident-centered  outcome-ori- 
ented requirements,  which  include  the  following: 

(1)  Quality  of  Life. — A  skilled  nursing  facility  must  care  for 
its  residents  in  such  a  manner  and  in  such  an  environment  as 
would  promote  maintenance  or  enhancement  of  the  quality  of 
life  of  each  resident.  The  committee  considers  this  provision  an 
important  indicator  of  whether  or  not  a  skilled  nursing  facility 
is  providing  quality  care.  The  committee  understands  that 
some  residents  will  experience  a  deterioration  of  their  health 
status  because  of  the  illness  or  medical  conditions  they  may 
have;  however,  the  SNF  is  to  use  every  reasonable  means  pos- 
sible, both  in  terms  of  the  physical  environment  and  the  medi- 
cal, mental  and  psychosocial  environment  of  the  SNF,  to  main- 
tain or  improve  the  well-being  of  each  resident. 

(2)  Scope  of  Services  Under  Plan  of  Care.— The  SNF  would 
have  to  provide  services,  in  accordance  with  a  written  plan  of 
care,  that  would  attain  or  maintain  the  highest  possible  physi- 
cal, mental  and  psychosocial  well-being,  of  each  resident.  The 
written  plan  of  care  would  have  to  describe  the  medical,  nurs- 
ing and  psychosocial  needs  of  the  resident  and  how  such  needs 
will  be  met.  Psychosocial  needs  of  nursing  home  residents 
refers  to  the  ability  to  cope  with  both  emotional  and  social 
stresses  which  may  interfere  with  the  resident's  medical  treat- 
ment plan,  quality  of  life  and  ability  to  function  at  an  optimal 
level.  The  plan  would  initially  be  prepared  by  a  team  of  profes- 
sionals, which  includes  at  least  the  attending  physician  and  a 
professional  registered  nurse  with  responsibility  for  the  resi- 
dent. The  plan  of  care  would  be  reviewed  periodically  and  re- 
vised by  such  team  after  each  resident  assessment  was  con- 
ducted. 

The  committee  believes  that  it  will  be  necessary  for  a  team 
of  professionals  to  prepare  the  plan  of  care  because  the  knowl- 


928 

edge  and  specialized  skills  of  professionals  (in  addition  to  those 
of  physicians  and  nurses)  will  be  required  in  developing  the 
plan  to  meet  the  needs  of  each  resident.  Further,  the  participa- 
tion of  other  professionals  will  encourage  coordination  of  the 
care  delivered  and  promote  the  exchange  of  information 
among  the  caregivers  in  the  facility. 

(3)  Residents'  Assessment. — Beginning  not  later  than  October 
1,  1990,  a  SNF  would  have  to  conduct  a  comprehensive  accu- 
rate assessment  of  each  resident's  capacity  to  perform  daily 
life  functions,  which  assessment  documented  significant  im- 
pairments in  functional  capacity.  The  assessment  would  have 
to  be  conducted  upon  admission  for  each  individual  admitted 
on  or  after  October  1,  1990,  and  promptly  after  a  significant 
change  in  the  resident's  physical  or  mental  condition.  Howev- 
er, in  no  case  would  the  assessment  be  conducted  less  often 
than  once  every  12  months  and  reviewed  at  least  every  3 
months.  Such  assessment  would  have  to  be  conducted  or  co- 
ordinated (with  the  appropriate  participation  of  health  profes- 
sionals) by  a  registered  professional  nurse  who  signs  and  certi- 
fies to  the  completion  of  the  assessment.  Each  individual  who 
completes  a  portion  of  the  assessment  would  be  required  to 
sign  and  certify  as  to  the  accuracy  of  that  portion  of  the  assess- 
ment. This  assessment  is  to  be  based  on  a  uniform  minimum 
data  set  specified  by  the  Secretary. 

The  committee  believes  that  a  uniform  minimum  data  set  is 
essential  to  ensure  the  consistency  of  resident  assessments  and 
resident  care  provided  among  all  SNFs  and  to  make  it  possible 
to  collect  uniform  data  on  resident  care.  Uniform  data  would 
make  it  possible  in  the  future  to  develop  objective  methods  of 
assessing  quality  of  care,  which  the  committee  could  utilize  to 
make  further  reforms. 

If  a  facility  willfully  and  knowingly  causes  an  individual  to 
certify  a  material  and  false  statement  in  a  resident  assess- 
ment, the  facility  would  be  subject  to  a  civil  money  penalty  of 
not  more  than  $1,000  with  respect  to  each  assessment  and  not 
more  than  $10,000  with  respect  to  any  facility.  Current  law 
procedures  for  assessing  and  collecting  civil  money  penalties  as 
appled  in  section  1128(A)  (concerning  civil  money  penalties) 
would  apply. 

If  a  State  determines,  through  the  survey  process  or  other- 
wise, that  there  has  been  a  knowing  and  willful  certification  of 
false  assessments,  the  facility  would  have  to  provide  for  and 
pay  for  resident  assessments  to  be  conducted  and  certified  by 
individuals  who  are  independent  of  the  facility.  Because  the 
use  of  independent  assessment  is  meant  as  a  penalty  for  non- 
compliance, the  costs  incurred  by  a  noncompliant  facility 
would  not  be  costs  reimburseable  by  Medicare.  The  resident  as- 
sessments would  have  to  be  coordinated  with  any  State-re- 
quired preadmission  screening  prograun  to  the  maximum 
extent  possible  in  order  to  avoid  duplicative  assessments. 

(A)  Provision  of  Services  and  Activities. — The  SNF  would  be 
required  to  provide,  directly  or  under  arrangements  (or  with 
respect  to  dental  services,  under  agreement)  with  others,  in  ac- 
cordance with  each  resident's  written  plan  of  care:  (i)  sufficient 
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nursing  services,  as  described  below,  physicians'  services,  spe- 
cialized rehabilitative  services  and  medically-related  social 
services  to  attain  or  maintain  the  highest  possible  physical, 
mental,  and  psychosocial  well-being  of  each  resident,  (ii)  phar- 
maceutical, dietitian  and  routine  and  emergency  dental  serv- 
ices to  meet  the  needs  of  each  resident,  and  (iii)  an  on-going 
program  of  activities  designed  to  meet  the  interests  and  needs 
of  each  resident.  The  services  provided  or  arranged  by  the  fa- 
cility would  have  to  be  of  adequate  quality  and,  with  the  excep- 
tion of  those  described  in  (iii),  would  have  to  be  provided  by 
qualified  persons  in  accordance  with  each  resident's  written 
plan  of  care.  Nothing  in  this  provision  would  require  a  SNF  to 
provide  or  make  an  agreement  for  the  provision  of  dental  serv- 
ices in  (ii)  without  additional  charge.  The  committee  intends 
that  residents  would  be  billed  directly  for  the  dental  services. 

With  regard  to  required  nursing  services,  a  SNF  would  have 
to  provide  24-hour  nursing  services  sufficient  to  meet  the  nurs- 
ing needs  of  its  residents  and  would  have  to  employ  the  serv- 
ices of  the  registered  professional  nurse  at  least  during  the  day 
tour  of  duty  (of  at  least  8  hours  a  day),  7  days  a  week. 

To  the  extent  a  SNF  would  be  required  to  employ  the  serv- 
ices of  a  registered  professional  nurse  for  more  than  40  hours  a 
week,  the  Secretary  would  be  authorized  to  waive  the  require- 
ment if  the  Secretary  found  that:  (i)  the  facility  was  located  in 
a  rural  area  and  the  supply  of  skilled  nursing  facility  services 
in  such  area  was  not  sufficient  to  meet  the  needs  of  the  resi- 
dents, (ii)  the  facility  had  one  full-time  registered  nurse  regu- 
larly on  duty  40  hours  a  week,  and  (iii)  the  facility  either  had 
only  patients  whose  physicians  had  indicated  (through  physi- 
cians orders  or  admission  notes)  that  each  such  patient  did  not 
require  the  services  of  a  registered  nurse  or  a  physician  for  a 
48-hour  period,  or  had  made  arrangements  for  a  registered 
nurse  or  a  physician  to  spend  such  time  at  the  facility  as  may 
be  necessary.  Such  waiver  would  be  subject  to  annual  renewal. 

The  committee  has  purposely  established  the  above  waiver 
because,  while  it  understands  the  existence  of  a  nursing  short- 
age in  some  areas  of  the  coimtry,  it  believes  that  requiring  the 
services  of  a  registered  nurse  at  least  8  hours  a  day,  7  days  a 
week,  is  critical  to  the  delivery  of  quality  care  in  a  SNF. 

(5)  Required  Training  of  Nurse  Aides. — A  SNF,  as  of  January 
1,  1990,  would  be  required  to  use  as  nurse  aides  only  individ- 
uals who  had  successfully  completed  a  training  and  testing  or 
testing  program  approved  by  the  State  or  individuals  whom 
the  facility  certified  had  successfully  completed  such  a  pro- 
gram. Each  SNF  could  either  provide  the  approved  training 
and  testing  or  testing  program  in  its  own  facility  or  assure 
that  such  programs  were  readily  available  for  individuals  used 
as  nurse  aides.  The  training  and  testing  or  testing  could  be  of- 
fered by  a  State  accredited  institution  such  as  a  community 
college.  If  the  SNF  provides  for  training  in  its  own  facility,  the 
training  is  not  meant  to  be  on-the-job  training  but  instead  is  to 
be  conducted  separate  from  regular  work  activities  in  a  class- 
room setting  or  when  it  relates  to  patient  care  in  a  supervised 
manner  in  the  facility. 
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In  order  to  provide  for  an  orderly  transition  for  the  training 
of  nurse  aides  the  committee  has  distinguished  between  those 
individuals  who  are  already  working  as  nurse  aides  and  those 
that  will  be  used  as  nurse  aides  after  June  30,  1989.  The  bill 
has  adopted  the  word  "use"  as  a  nurse  aide  instead  of  simply 
saying  employed"  or  "hired"  because  the  committee  inten(fe 
that  any  individual,  regardless  of  employment  status,  who  is 
performing  nurse  aide  functions,  is  to  be  included  in  the  train- 
ing and  testing  or  testing  requirement.  The  term  "nurse  aide" 
means  any  individual  providing  nursing  or  nursing-related 
services  (whether  on  a  full-time,  temporary,  per  diem  or  other 
basis)  to  residents  in  a  SNF.  It  does  not  include  an  individual 
who  is  a  physician,  registered  professional  nurse,  licensed  prac- 
tical nurse,  or  licensed  or  certified  social  worker.  It  also  does 
not  refer  to  an  individual  doing  volunteer  work  in  the  facility 
without  monetary  compensation. 

A  SNF  would  not  be  able  to  use  any  individual,  first  used 
after  June  30,  1989,  as  a  nurse  aide  for  more  than  3  months 
unless  the  individual  had  successfully  completed  a  training 
and  testing  program  or  testing  program  approved  by  the  State. 
Each  SNF  would  have  to  provide  by  itself  or  through  others  for 
the  State  approved  nurse  aide  training  and  testing  program 
and  testing  program.  During  the  initial  3-month  period,  the  in- 
dividual used  as  a  nurse  aide  could  not  perform  any  nursing  or 
nursing-related  services  unless  the  individual  had  demonstrat- 
ed competency  in  that  area. 

For  individuals  used  as  nurse  aides  before  July  1,  1989,  each 
SNF  would  have  to  provide  by  itself  or  through  others  for  an 
appropriate  State-approved  testing  program  and  such  prepara- 
tion as  necessary  to  complete  successfully  the  program.  This 
would  permit  such  individuals  at  least  two  opportunities  to 
complete  the  program  by  January  1,  1990. 

The  committee  has  provided  a  6-month  period  for  those  al- 
ready employed  as  nurse  aides  as  of  July  1,  1989,  to  become 
certified  in  order  to  provide  them  sufficient  time  to  complete 
the  program.  The  committee  also  believes  the  6-month  period 
along  with  prior  notice  of  this  requirement  should  prove  suffi- 
cient time  for  facilities  to  train  the  nurse  aides  they  currently 
use.  As  soon  after  enactment  of  this  provision  as  is  possible, 
skilled  nursing  facilities  would  have  the  responsibility  to  notify 
their  nurse  aides  of  the  new  training  and  testing  requirements 
contained  in  this  bill  and  the  date  by  which  they  must  success- 
fully complete  the  State-approved  testing  program. 

The  committee  does  not  intend  by  this  provision  to  require 
the  termination  of  employment  of  individuals  who  fail  to  suc- 
cessfully complete  the  training  or  testing  program.  However, 
individuals  who  after  two  attempts  do  not  successfully  com- 
plete the  training  or  testing  programsi^  could  not  continue  to 
work  as  nurse  aides  in  the  facility  after  January  1,  1990.  This 
would  not  preclude  these  individuals  from  being  used  by  the 
facility  in  another  capacity.  Further,  these  individuals  could 
continue  to  seek  to  successfully  complete  approved  training  or 
testing  programs  and  then  be  used  as  a  nurse  aide  by  the  facil- 
ity. Skilled  nursing  facilities  could  not  charge  any  of  the  cost  of 
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the  training  or  testing  to  the  individuals  being  trained  or 
tested. 

Although  nurse  aides  hired  before  July  1,  1989,  would  be  re- 
quired to  only  complete  an  appropriate  testing  program,  there 
is  nothing  in  this  provision  to  prevent  a  nurse  aide  from  taking 
an  approved  training  program  before  being  tested. 

As  of  January  1,  1990,  a  SNF  could  not  use  any  individual  as 
a  nurse  aide  unless  the  person  had  successfully  completed 
either  a  State  approved  training  and  testing  program  or  State 
approved  testing  program. 

An  individual  who  previously  had  been  employed  as  a  nurse 
aide  but  had  not  provided  direct  patient  care  as  a  nurse  aide 
for  more  than  24  consecutive  months  would  have  to  complete  a 
State  approved  training  and  testing  program. 

The  SNF  would  be  required  to  provide  an  ongoing  program 
of  training  and  performance  review  for  nurse  aides,  including 
training  for  individuals  providing  special  care  to  residents  such 
as  those  with  cognitive  impairments.  The  committee  believes 
that  continuing  on-the-job  training  by  qualified  supervisors  is 
essential. 

A  SNF  could  not  permit  an  individual  to  serve  as  a  nurse 
aide  or  provide  services  of  a  type  for  which  the  individual  had 
not  demonstrated  competency.  The  SNF  also  could  not  use  an 
individual  as  a  nurse  aide  unless  the  SNF  had  checked  with 
the  State  registry  to  determine  if  the  individual  had  been  in- 
volved in  resident  neglect  or  abuse.  The  committee  expects 
that  any  individual  found  to  have  neglected  or  abused  a  resi- 
dent at  another  SNF  would  be  considered  unqualified. 

If  the  SNF  dismisses  a  nurse  aide  because  of  a  specific  find- 
ing that  the  nurse  aide  was  involved  in  resident  neglect  or 
abuse,  the  facility  would  be  required,  as  a  condition  of  partici- 
pation, to  report  such  finding  to  the  State  registry.  States  are 
required  to  establish  a  registry  for  such  purposes  as  of  Septem- 
ber 1,  1988. 

The  committee  believes  nurse  aide  training  and  testing  are 
critical  to  the  delivery  of  quality  care  because  80  to  90  percent 
of  the  care  residents  receive  is  delivered  by  nurse  aides. 

In  requiring  appropriate  testing,  the  committee  understands 
that  written  testing  may  not  be  the  most  appropriate  form  of 
testing,  given  that  the  work  a  nurse  aide  performs  is  verbal 
and  manual  in  nature.  The  committee  anticipates  that  every 
effort  will  be  made  to  utilize  a  combination  of  written,  oral  and 
demonstration  of  skills  to  determine  competency. 

(6)  Physician  Supervision  and  Clinical  Records. — A  SNF 
would  have  to  require  that  all  medical  care  for  residents  be 
provided  under  the  supervision  of  a  physician,  that  a  physician 
be  available  to  furnish  medical  care  in  emergency  cases,  and 
that  clinical  records  be  maintained  on  all  residents,  including 
their  plans  of  care  and  assessments. 

(7)  Requirements  Relating  to  Residents* Rights. — In  general  a 
SNF  would  be  required  to  protect,  promote  and  inform  each 
resident  of  his  or  her  rights: 

(i)  to  choose  a  personal  attending  physician,  to  be  fully 
informed  in  advance  about  care  and  treatment  and  about 
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changes  in  care  and  treatment,  to  participate,  where  ap- 
propriate, in  planning  care  and  treatment  and  changes  in 
care  or  treatment; 

(ii)  to  be  free  from  physical  or  mental  abuse,  corporal 
punishment,  or  involuntary  seclusion,  and  from  any  physi- 
cal or  chemical  restraints  imposed  for  purposes  of  disci- 
pline or  convenience  and  not  required  to  treat  the  resi- 
dent's medical  s3rmptoms; 

(iii)  to  privacy  with  regard  to  accommodations,  medical 
treatment,  and  written  and  telephonic  communications; 

(iv)  to  confidentiality  of  personal  clinical  records; 

(v)  to  reside  and  receive  reasonable  accommodations  of 
individual  needs  and  preferences,  except  where  the  health 
or  safety  of  the  resident  or  other  residents  would  be  en- 
dangered, and  to  provide  notice  to  each  resident  before 
changing  the  room  or  roommate  of  the  resident  in  the  fa- 
cility; nothing  in  this  bill  would  require  the  provision  of  a 
private  room;  and 

(vi)  to  voice  grievances  with  respect  to  treatment  or  care 
that  is  (or  fails  to  be)  furnished,  without  discrimination  or 
reprisal  for  voicing  the  grievances  and  to  prompt  resolu- 
tion by  the  facility  of  the  grievEuices  the  resident  may  have 
with  respect  to  the  behavior  of  other  residents. 

A  SNF  would  have  to  inform  in  writing  each  resident,  at  the 
time  of  admission  and  periodically  during  the  resident's  stay, 
of  these  rights,  their  legal  rights,  and  of  the  services  available 
in  the  facility  and  of  related  charges  for  services  not  covered 
under  Medicare,  Medicaid  or  not  covered  by  the  facility's  basic 
per  diem  rate.  In  the  case  of  a  resident  adjudged  incompetent 
under  the  State's  laws,  the  Medicare  rights  of  the  resident 
would  be  exercised  by  the  person  appointed  under  the  State 
law  to  act  on  the  resiaent's  behalf. 

The  committee  is  very  concerned  about  reports  of  deaths  due 
to  physical  restraints,  and  so  to  better  protect  residents,  re- 
straints may  only  be  imposed  to  ensure  the  physical  safety  of 
the  resident  or  other  residents  and  only  upon  the  written  order 
of  a  physician  that  clearly  specifies  the  duration  and  circum- 
stances under  which  the  restraints  may  be  used.  However,  in 
emergency  situations,  as  specified  by  the  Secretary,  to  protect 
the  safety  of  the  resident  or  other  residents  in  the  facility,  the 
resident  could  be  restrained  for  a  short  period  of  time  until  a 
physician  order  could  reasonably  be  obtained.  The  committee 
intends  that  restraints  used  in  emergency  conditions  would  be 
used  only  in  unanticipated  situations  and  that  every  effort 
would  be  made  to  obtain  a  physician's  written  order  as  quickly 
as  possible. 

(8)  Transfer  and  Discharge  Rights. — In  general  a  SNF  would 
have  to  permit  each  resident  to  remain  in  the  facility  and 
could  not  involuntarily  transfer  or  discharge  the  resident  from 
the  SNF  unless:  (i)  the  transfer  or  discharge  was  necessary  to 
meet  the  resident's  welfare  and  the  resident's  welfare  could 
not  be  met  in  the  facility;  (ii)  the  transfer  or  discharge  was  ap- 
propriate because  the  resident's  health  had  improved  suffi- 
ciently so  the  resident  no  longer  needed  the  services  provided 
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by  the  facility;  (iii)  the  safety  or  health  of  individuals  in  the 
facility  was  or  would  be  endangered;  (iv)  the  resident  had 
failed,  after  reasonable  and  appropriate  notice,  to  pay  or  have 
paid  under  Medicare  an  allowable  charge  imposed  by  the  facili- 
ty for  an  item  or  service  requested  by  the  resident  and  for 
which  a  charge  may  be  imposed  consistent  with  section  1866(a); 
(v)  the  facility  ceases  to  operate  or  participate  in  the  program 
which  reimburses  for  the  resident's  care.  In  each  of  the  cases 
described  in  (i)  through  (iii),  the  resident's  physician  would 
have  to  document  in  the  resident's  clinical  record  the  basis  for 
the  transfer  or  discharge. 

Before  an  involuntary  transfer  or  discharge  could  take  place, 
the  SNF  would  have  to  notify  the  resident  and  his  or  her 
guardian  or  immediate  family  at  least  30  days  in  advance  of 
transfer  or  discharge,  except  when  (i)  the  health  or  safety  of 
individuals  in  the  facility  was  sufficiently  endcmgered,  as  docu- 
mented by  the  resident's  physician,  to  require  an  earlier  trans- 
fer of  a  resident;  (ii)  a  resident's  health  had  improved  suffi- 
ciently, as  docimiented  by  the  resident's  physician,  to  allow  a 
more  immediate  discharge;  (iii)  a  more  immediate  transfer  was 
necessitated  by  the  resident's  urgent  medical  care  needs,  as  re- 
corded by  the  attending  physician. 

In  other  words,  a  30-day  notice  would  have  to  be  given  a  resi- 
dent who  had  failed  to  pay  an  appropriate  charge  as  described 
in  (iv)  above  or  in  (v)  where  the  facility  ceased  to  operate  or 
participate  in  the  program  which  reimbursed  for  the  resident's 
care. 

For  transfers  or  discharges  on  or  after  October  1,  1989,  the 
notice  would  have  to  include  an  explanation  of  the  resident's 
right  to  appeal  the  transfer  or  discharge  and  the  name,  mail- 
ing address  and  phone  number  of  the  State's  long-term  care 
ombudsman. 

The  SNF  would  also  have  to  sufficiently  prepare  the  resident 
for  the  transfer  or  discharge. 

(9)  Access  and  Visitation  Rights. — The  SNF  would  have  to 
permit:  (i)  inmiediate  access  to  any  resident  by  representatives 
of  the  Secretary;  the  State,  the  ombudsman  or  by  the  resident's 
physician;  (ii)  immediate  access  to  a  resident,  subject  to  the 
resident's  right  to  deny  or  withdraw  consent  at  any  time,  by 
immediate  family  or  other  relatives  of  the  resident;  (iii)  imme- 
diate access  to  a  resident,  subject  to  reasonable  restrictions  and 
the  resident's  right  to  deny  or  withdraw  consent  at  any  time, 
by  others  who  are  visiting  with  the  consent  of  the  resident;  (iv) 
reasonable  access  to  a  resident  by  any  entity  or  individual  that 
provides  health,  social,  legal  or  other  services  to  the  resident, 
subject  to  the  resident's  right  to  deny  or  withdraw  consent  at 
any  time;  (v)  representatives  of  the  State's  ombudsman  pro- 
gram with  the  permission  of  the  resident  (or  the  resident's 
legal  representative)  and  consistent  with  State  law,  to  examine 
a  resident's  medical,  nursing  and  social  records. 

(10)  Equal  Access  to  Quality  Care. — A  SNF  would  have  to  es- 
tablish and  maintain  identical  policies  and  practices  regarding 
transfer,  discharge  and  covered  services  for  all  individuals  re- 
gardless of  source  of  payment.  However,  nothing  in  this  provi- 
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sion  would  prevent  an  individual  from  having  or  pa3dng  for 
services  above  and  beyond  covered  services.  Neither  does  this 
provision  prevent  a  facility  from  charging  for  services  that  are 
requested  and  received  that  are  not  considered  covered  services 
under  Medicare. 

With  regard  to  admissions  practices,  a  SNF  could  not  require 
individuals  appl3dng  to  reside  or  residing  in  the  facility  to 
waive  their  rights  to  Medicare  or  Medicaid  benefits,  and  not 
require  oral  or  written  assurance  that  such  individuals  would 
not  apply  for  Medicare  or  Medicaid.  The  SNF  would  have  to 
prominently  display  in  the  facility  and  provide  potential  resi- 
dents and  residents  written  information  about  how  to  apply  for 
and  use  Medicare  and  Medicaid  and  how  to  receive  refunds  for 
previous  pa3rments  covered  by  Medicare  or  Medicaid.  Nor  could 
a  SNF  require  a  third  party  guarantee  of  payment  to  the  facili- 
ty as  a  condition  of  achnission  to,  or  continued  stay  in,  the  fa- 
cility. 

The  committee  intends  that  nothing  in  the  above  provision 
would  prevent  a  State  or  political  subdivision  from  prohibiting 
under  State  or  local  law,  discrimination  against  individuals  en- 
titled to  Medicaid  with  respect  to  admissions  practices. 

Further,  nothing  in  the  above  admission's  provision,  should 
be  construed  as  preventing  a  SNF  from  requiring  an  individ- 
ual, who  has  legal  access  to  a  resident's  income  or  resources 
available  to  pay  for  care  in  the  facility,  to  sign  a  contract 
(without  incurring  personal  financial  liability)  to  provide  pay- 
ment from  the  resident's  income  or  resources  for  such  care. 

(11)  Protection  of  Resident  Funds,— A  SNF  would  be  re- 
quired, upon  written  authorization  by  a  resident,  to  accept  re- 
sponsibility for  holding,  safeguarding,  and  accounting  for  the 
resident's  personal  funds,  and  to  provide  each  resident  access 
to  those  funds  and  records  of  the  funds.  Where  the  resident's 
authorization  had  been  given,  the  facility  would  have  to  estab- 
lish and  maintedn  a  system  that:  (i)  assured  a  full  and  complete 
accounting  (at  least  quarterly)  of  each  resident's  personal 
funds,  and  (ii)  established  a  separate  accoimt  for  residents' 
funds.  Upon  the  resident's  death,  the  SNF  would  be  required 
to  provide  a  final  accounting  of  the  resident's  funds  and 
promptly  convey  them  to  the  individual  administering  the  de- 
ceased resident's  estate. 

(12)  Requirements  Relating  to  Administration  and  Other 
Matters. — (a)  Administration. — The  SNF  would  have  to  be  ad- 
ministered in  a  manner  that  enabled  it  to  attain  and  maintain 
the  highest  possible  physical,  mental,  and  psychosocial  well- 
being  of  each  resident  in  accordance  with  criteria  established 
by  the  Secretary.  The  SNF  would  have  to  provide  notice  at  the 
time  of  any  change  in  the  ownership,  management,  or  adminis- 
tration (i.e.,  officers,  directors,  or  agents)  to  the  State  licensure 
agency. 

The  administrator  of  the  SNF  would  have  to  meet  any  stand- 
ards established  by  the  Secretary. 

(b)  Licensing  and  Life  Safety  Code. — The  SNF  would  have  to 
be  licensed  under  applicable  State  and  local  law,  and  meet  ap- 
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plicable  Life  Safety  Code  requirements  as  determined  by  the 
Secretary. 

(c)  Sanitary  and  Infection  Control  and  Physical  Environ- 
ment— The  SNF  would  have  to  operate  an  infection  control 
program  and  the  facility's  physical  plant  would  have  to  be 
built  and  maintained  so  as  to  protect  the  health  and  safety  of 
residents,  staff  and  the  public. 

(d)  Miscellaneous. — ^The  SNF  would  have  to  operate  and  pro- 
vide services  in  compliance  with  all  Federal,  State,  and  local 
laws  and  with  all  accepted  professional  standards  that  apply  to 
professionals  providing  services  in  a  nursing  facility.  The  facili- 
ty would  have  to  meet  such  other  requirements  relating  to  the 
health  and  safety  of  residents  or  the  facility's  physical  plant  as 
the  Secretary  may  find  necessary. 

(c)  State  Requirements  Relating  to  Nursing  Facility  Re- 
quirements.— In  connection  with  the  implementation  of  the  above 
requirements  relating  to  skilled  nursing  facilities,  States  would  be 
required  under  their  Medicare  agreements  to  carry  out  the  follow- 
ing responsibilities: 

(1)  Specification  of  Nurse  Aide  Training  Programs. — By  not 
later  than  September  1,  1988,  the  State  would  have  to  specify 
the  nurse  aide  training  programs  that  the  State  had  approved 
that  met  the  minimum  requirements  established  by  the  Secre- 
tary. Skilled  nursing  facilities  could  offer  the  training  in  their 
own  facilities.  However,  any  SNF  that  had  been  determined  to 
be  out  of  compliance  with  Medicare  requirements  during  the 
previous  2  years  could  not  be  approved  as  a  training  facility. 
Where  nursing  facilities  provide  the  training,  the  State  would 
have  to  make  the  final  determination  as  to  whether  an  individ- 
ual who  had  completed  the  training  was  competent  to  provide 
nursing  and  nursing-related  services.  States  could  not  delegate 
this  responsibility  to  the  facilities. 

The  State  would  have  to  establish  and  maintain,  by  Septem- 
ber 1,  1988,  a  registry  of  all  individuals  who  have  successfully 
completed  the  State  approved  training  and  testing  program  or 
testing  progrfimi.  In  accordance  with  regulations  of  the  Secre- 
tary, the  registry  would  include  findings  of  resident  neglect  or 
abuse  involving  individuals  listed  in  the  registry.  To  protect 
the  rights  of  these  individuals  and  to  prevent  facilities  from 
using  the  registries  as  a  means  of  blackballing  individuals  who 
disagree  with  the  facility's  policies,  any  individual  accused  of 
neglect  or  abuse  would  have  to  be  notified  by  the  registry  of 
such  finding  by  the  facility  and  the  right  to  include  in  the  reg- 
istry a  brief  statement  disputing  the  finding.  In  the  case  of  any 
inquiry  to  the  registry  both  the  facility's  and  the  individual's 
statements  in  regard  to  the  documented  findings  would  be  dis- 
closed to  the  facility  making  the  inquiry.  The  conunittee  ex- 
pects that  individuals  with  documented  abuse  or  neglect  com- 
plaints in  the  registry  would  not  be  hired  as  nurse  aides  by  a 
SNF. 

(2)  Appeals  Process  for  Involuntary  Transfers. — The  State 
would  have  to  establish  a  fair  mechanism  for  hearing  appeals 
on  involuntary  transfers  of  residents  concerning  transfers  on 
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or  after  October  1,  1989,  consistent  with  guidelines  esablished 
by  the  Secretary. 

(3)  By  not  later  th£in  July  1,  1989,  the  State  would  have  to 
implement  and  enforce  the  nursing  facility  administrator 
standards  developed  by  the  Secretary.  The  failure  of  the  Secre- 
tary to  establish  guidelines  for  the  registries  or  appeals  process 
would  not  relieve  any  State  of  its  responsibility  to  carry  out  its 
role  in  establishing  the  registry  or  appeals  process, 
(d)  Federal  Responsibility  for  Standards.— The  Secretary 
would  have  the  responsibility  to  assure  that  the  requirements  for 
skilled  nursing  facilities  are  implemented,  monitored  and  enforced 
and  are  adequate  to  protect  the  health,  safety,  welfare  and  rights 
of  residents  and  promote  the  effective  and  efficient  use  of  public 
money.  In  addition,  the  Secretary  would  have  to  develop  the  follow- 
ing guidelines,  standards  and  criteria  in  connection  with  the  new 
nursing  facility  requirements  contained  in  this  bill: 

(1)  Nurse  Aide  Training  Programs. — Not  later  than  March  1, 
1988,  the  Secretary  would  have  to  establish  minimum  stand- 
ards for  nurse  aide  training  and  testing  programs  and  testing 
programs.  The  standards  would  have  to  include  at  least  100 
hours  of  initial  training  and  additional  ongoing  and  retraining 
requirements.  The  minimum  standards  would  also  include 
training  in  at  least  basic  nursing  skills,  personal  care  skills, 
cognitive,  behavioral  and  social  care,  basic  rehabilitation  serv- 
ices and  residents'  rights.  Minimum  qualifications  for  instruc- 
tors in  the  program  would  also  be  established.  The  testing  pro- 
grams would  have  to  test  the  skills  and  services  taught  in  the 
traiining  programs.  The  Secretary  would  have  to  establish  min- 
imum standards  by  which  States  would  recognize  and  approve 
the  nurse  aide  training  programs  and  testing  programs.  These 
minimum  standards  would  have  to  specify:  (i)  the  frequency 
with  which  training  and  testing  programs  would  be  reviewed 
by  the  State  and,  (ii)  the  method  by  which  a  State  would  deter- 
mine whether  a  nurse  aide  program  meets  the  Secretary's  min- 
imum standards.  To  ensure  that  training  and  testing  programs 
and  testing  programs  are  effectively  monitored  the  committee 
expects  that  performance-based  evaluations  as  well  as  analysis 
of  written  submissions  be  included  in  the  monitoring  process. 

(2)  Federal  Guidelines  for  State  Appeals  Process  for  Trans- 
fers.— The  Secretary  would,  by  October  1,  1988,  be  required  to 
establish  guidelines  for  fair  mechanisms  for  hearing  appeals  on 
involuntary  transfers  of  nursing  facility  residents. 

(3)  Federal  Standards  for  Licensing  of  Administrators. — The 
Secretary  would,  by  March  1,  1988,  be  required  to  establish 
standards  to  assure  the  qualifications  of  administrators  of 
SNFs. 

(4)  Requirements  for  Skilled  Nursing  Facility  Administra- 
tion.— The  Secretary,  by  October  1,  1988,  would  be  required  to 
establish  SNF  requirements  with  respect  to:  (i)  its  governing 
body  and  management,  (ii)  agreements  regarding  transfers  of 
residents  to  and  from  hospitals,  (iii)  disaster  preparedness,  (iv) 
direction  of  medical  care  by  a  physician,  (v)  laboratory,  radio- 
logical and  pharmaceutical  services,  resident  care,  including 
clinical  records,  and  resident  and  advocate  participation. 
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(5)  Specification  of  Data  Set  for  Resident  Assessments. — Not 
later  than  January  1,  1989,  the  Secretary  would  have  to  specify 
a  minimum  data  set  of  core  elements  and  common  definitions 
for  use  by  SNFs  in  conducting  the  resident  assessments  and  es- 
tablish guidelines  for  utilizing  the  data  set. 

(e)  Costs  of  Meeting  Requirements.— SNFs,  reimbursed  on  a 
reasonable-cost  basis,  would  be  allowed  to  include  on  their  cost  re- 
ports the  costs  the  SNF  incurred  in  compljring  with  the  new  Medi- 
care standards,  including  the  cost  of  conducting  nurse  aide  training 
and  testing  programs.  Whether  or  not  the  nurse  aide  training  and 
testing  was  conducted  in  the  facility  or  outside  of  the  facility,  the 
SNF  could  include  the  allowable  costs  related  to  patient  care  for 
nurse  aide  training  and  testing  on  their  cost  report.  The  reimburse- 
ment would  be  based  on  patient-days  of  services  furnished. 

The  Secretary  would  be  required  to  include  the  costs  of  meeting 
the  new  Medicare  requirements  and  the  conducting  of  nurse  aide 
training  and  testing  in  determining  the  prospective  payment  rate 
for  SNFs  reimbursed  on  a  prospective  pajmient  basis. 

(f)  Resident  Assessment  EIvaluation. — The  Secretary,  not  later 
than  January  1,  1992,  would  have  to  evaluate  and  report  to  Con-: 
gress  on  the  implementation  of  the  resident  assessment  process  for 
residents  of  SNFs. 

Effective  Date 

The  new  requirements  would  apply  to  services  furnished  on  or 
after  January  1,  1989. 

2.  SURVEY  AND  CERTIFICATION  PROCESS  (SEC.  9312  OF  THE  BILL) 

Present  Law 

(a)  State  and  Federal  Responsibilities. — Under  current  law  in 
order  to  ensure  compliance  with  the  requirements  established 
under  the  Medicare  program,  the  Secretary  of  the  Department  of 
Health  and  Human  Services  generally  enters  into  an  agreement 
with  the  State  under  which  the  services  of  the  State  health  agency 
or  other  appropriate  State  agency  will  be  used  to  survey  Medicare 
qualified  SNFs.  Under  the  Medicare  program  the  State  conducts 
the  survey  but  ultimate  certification  rests  with  the  Federal  Gov- 
ernment. The  Federal  Government  pays  for  the  cost  of  the  survey 
and  certification  process. 

The  Secretary  has  the  authority  to  issue  instructions  regarding 
the  survey  and  certification  process.  Regulations  and  manual  is- 
suances promulgated  by  the  Secretary  are  used  by  the  appropriate 
State  agency  to  conduct  the  survey.  The  Secretary  also  has  the  au- 
thority to  validate  the  State  survey  agency's  findings. 

Within  90  days  following  the  completion  of  each  survey,  the  Sec- 
retary is  required  to  make  public  the  pertinent  findings  of  each 
survey  as  they  relate  to:  (1)  the  compliance  of  the  SNF  with  Medi- 
care's conditions  of  participation;  and  (2)  other  conditions  that  the 
Secretary  finds  necessary  in  the  interest  of  health  and  safety  of 
beneficiaries  who  are  furnished  skilled  nursing  services  by  the  fa- 
cility. 
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(b)  Standard  Survey.— Under  current  law  SNF's  are  surveyed 
annually  by  the  State  agency  to  determine  compliance  with  Medi- 
care's conditions  of  participation. 

(c)  Extended  Survey  and  Followup  Survey.— There  are  no  ex- 
tended survey  requirements  under  current  law. 

(d)  Survey  Protocol  and  Personnel. — The  Secretary  has  the 
authority  to  issue  instructions  regarding  the  survey  protocol.  The 
Federal  Government  pays  for  the  survey  training  on  a  reasonable 
cost  basis  and  is  included  in  the  survey  budget.  The  funds  come 
from  the  Hospital  Insurance  Trust  Fund. 

(e)  Federal  Valtoation  Survey.— Under  current  law  the  Secre- 
tary has  the  authority  to  judge  State  survey  agency  performance, 
other  than  paper  reviews  of  survey  documents,  through  validation 
surveys.  Federal  surveyors  are  supposed  to  conduct  validation  sur- 
veys of  a  5  percent  sample  of  nursing  homes  to  assess  State  survey 
performance.  This  goal  is  currently  not  being  attained  and  valida- 
tion surveys  are  often  not  performed  within  several  months  after 
the  State  survey,  making  it  difficult  to  prove  deficiencies  found  by 
Federal  surveyors  where  overlooked  or  misinterpreted  by  the  State. 

(f)  Administrative  Penalties  for  Inadequate  State  Survey 
Performance. — Under  current  law  the  Secretary  may  only  termi- 
nate its  agreement  with  a  State  that  underenforces  or  wrongly  in- 
terprets Federal  standards. 

(g)  Investigation  of  Complaints  and  Monitoring  Compu- 
ance. — Under  current  law  the  HCFA  regional  offices  investigate 
patient  complaints.  If  the  SNF  is  found  in  violation  the  Federal 
Government  can  either  terminate  the  facility's  participation  agree- 
ment or  deny  payment  for  Medicare  resident. 

(h)  Disclosure  of  Results  of  Inspections  and  Activities.- 
Under  current  law  survey  inspection  reports  of  SNFs  are  available 
from  the  Health  Standards  and  Quality  Division  of  the  HCFA  re- 
gional offices.  They  are  not  currently  shown  to  SNF  residents  nor 
are  they  required  to  be  posted  in  the  facilities. 

Explanation  of  Provision 

(a)  State  and  Federal  Responsibilities.— The  bill  would  repeal 
the  current  law  survey  and  certification  requirements  (and  associ- 
ated penalties)  and  replace  them  with  a  new  two-part  survey  and 
certification  process. 

The  Secretary  would  be  required  to  enter  into  an  agreement  with 
each  State  under  which  the  services  of  the  State  health  agency  or 
other  appropriate  agency  would  be  used  to  submit  each  SNF  par- 
ticipating in  the  Medicare  program  to  a  new  survey  and  certifica- 
tion process  for  services  furnished  on  or  after  July  1,  1989.  Each 
State  would  be  responsible  for  certifying,  based  on  the  State's 
survey,  the  compliance  of  SNFs  with  the  new  Medicare  require- 
ments contained  in  this  bill.  Each  State  would  also  have  to  conduct 
periodic  educational  programs  for  the  SNF's  staff  and  residents 
and  their  representatives  concerning  current  regulations,  proce- 
dures and  the  new  policies  established  under  this  bill. 

The  Secretary  would  be  responsible  for  certifying  the  compliance 
of  State-operated  SNF's  with  the  requirements  contained  in  the 
bill.  In  general,  certification  would  be  based  on  a  two-step  survey 
process. 
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(b)  Standard  Survey. — Each  SNF  would  be  subject  to  an  unan- 
nounced standard  survey  not  later  than  every  15  months  after  the 
date  of  the  previous  survey.  The  statewide  average  interval  be- 
tween standard  surveys  could  not  exceed  12  months. 

A  standard  survey  (or  an  abbreviated  standard  survey)  could  be 
conducted  within  2  months  of  any  change  of  ownership,  adminsi- 
tration,  or  management  of  a  SNr,  in  order  to  determine  whether 
the  change  had  resulted  in  any  decline  in  the  quality  of  care  fur- 
nished in  the  facility.  The  survey  would  be  resident-centered  out- 
come-oriented and  would  include:  (i)  an  audit  of  a  statistically  valid 
case-mix  stratified  sample  of  the  resident's  assessments  to  deter- 
mine the  accuracy  of  the  assessments,  (ii)  a  survey  of  medical, 
nursing  and  rehabilitiative  care,  using  interviews  with  and  obser- 
vations of  residents,  and  (iii)  a  review  of  the  facility's  complicmce 
with  the  new  Medicare  requirements  contained  in  this  bill  except 
for  those  dealing  with  administrative  matters. 

Because  the  committee  understands  that  compliance  with  the 
new  Medicare  requirements  can  effectively  be  monitored  by  the 
State  survey  process  alone,  it  is  the  committee's  intention  that  the 
survey  of  each  facility  be  comprehensive  in  nature.  The  surveyors 
should  be  allowed  to  spend  as  much  time  as  they  deem  necessary  to 
properly  survey  a  statistically  significant  case-mix  stratified  sample 
of  residents  to  determine  compliance  with  the  requirements  con- 
tained in  this  bill.  The  committee  does  not  intend  the  standard 
survey  to  become  a  short  abbreviated  survey  in  future  years  for  fa- 
cilities normally  found  in  compliance  when  surveyed.  Even  though 
the  standard  survey  is  mainly  to  be  patient-centered  outcome-ori- 
ented, the  committee  expects  the  surveyors  to  place  importance  on 
the  quality  of  the  physical  environment  of  the  facility. 

Any  individual  who  notified  (or  caused  to  be  notified)  a  SNF  of 
the  time  or  date  on  which  such  a  survey  was  scheduled  to  be  con- 
ducted would  be  subject  to  a  civil  money  pencdty  not  to  exceed 
$2,000.  The  Secretary  would  provide  for  imposition  of  the  civil 
money  penalties  in  a  manner  similar  to  that  for  the  imposition  of 
civil  money  penalties  under  section  1128A. 

(c)  Extended  and  Followup  Survey.— If  a  survey  team  deter- 
mined that,  because  of  poor  quality  of  care  found  in  a  SNF  during 
the  standard  survey  of  the  facility,  it  would  recommend  termina- 
tion of  participation  of  the  facility  under  Medicare  or  the  appoint- 
ment of  temporary  management,  the  facility  would  be  subject  to  an 
extended  survey.  The  extended  survey  would  review  the  policies 
and  procedures  that  resulted  in  the  poor  quality  outcomes  and  to 
investigate  fully  the  facility's  compliance  with  each  of  the  require- 
ments of  participation.  The  conmiittee  intends  this  survey  to  in- 
clude an  expanded  sample  of  residents'  assessments  reviewed  and  a 
review  of  staffing,  in-service  training,  and  if  appropriate  of  con- 
tracts with  consultants.  The  Secretary  or  the  State,  at  its  discre- 
tion, could  subject  any  facility  to  an  extended  survey. 

(d)  Survey  Protocol  and  Personnel.— Not  later  than  January 
1,  1989,  the  Secretary  would  be  required  to  develop,  test  and  vali- 
date a  protocol  to  conduct  standard  and  extended  surveys  to  be 
used  by  the  States  and  the  Secretary.  The  Secretary  would  also 
have  to  establish  minimum  qualifications  for  State  surveyors. 
States  would  have  to  measure  and  reduce  inconsistency  in  the  ap- 
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plication  of  survey  results  among  their  surveyors  and  could  not  use 
as  surveyors,  individuals  who  had,  within  the  previous  2  years, 
served  as  a  member  of  the  staff  of,  or  as  a  consultant  to,  the  SNF 
surveyed. 

Surveys  would  be  conducted  by  a  multidisciplinary  team  of  pro- 
fessionals which  would  include  a  registered  nurse  and  others  select- 
ed in  accordance  with  regulations  developed  by  the  Secretary.  It  is 
the  conmiittee's  intent  that  the  survey  team  be  multidisciplinary 
in  order  that  it  may  include  experts  in  all  aspects  of  SNF  manage- 
ment, delivery  of  services  and  physical  plant  operations.  The  com- 
mittee believes  that  only  through  such  teamwork  can  residents*  be 
assured  that  quality  of  care  is  being  provided. 

In  addition  each  State  would  be  required  to  maintain  and  utilize 
a  specialized  team  for  the  purpose  of  identifying,  surve3dng,  gather- 
ing evidence,  and  carrying  out  appropriate  enforcement  actions 
against  chronically  substandard  SNFs.  The  team  would  include  or 
have  prompt  access  to  an  attorney,  auditor  and  appropriate  health 
care  professionals.  The  committee  understands  that  some  SNFs  are 
habitually  out  of  compliance  and  believes  that  one  of  the  best  ways 
to  force  these  facilities  to  meet  the  Medicare  requirements  is  to 
have  a  special  team  work  just  with  such  facilities. 

States  would  be  required  to  provide  each  member  of  a  survey 
team  with  comprehensive  preservice  training,  and  in  addition  an- 
nually provide  a  minimum  of  not  less  than  40  hours  of  continuing 
education  on  conducting  surveys.  No  individual  would  be  allowed 
to  serve  as  a  surveyor  imless  the  individual  had  successfully  com- 
pleted a  training  and  testing  program  in  survey  and  certification 
techniques  approved  by  the  Secretary. 

(e)  F^ERAL  Validation  Surveys. — The  Secretary  would  have  to 
conduct  sample  onsite  surveys  of  sufficient  number  of  facilities  in 
each  State,  within  2  months  of  the  State's  surveys,  to  assess  the 
adequacy  of  the  State's  surveys.  The  Secretary  would  have  to  use 
the  same  survey  protocols  used  by  the  States. 

If  the  State  has  determined  that  a  SNF  meets  the  Medicare  re- 
quirements but  the  Secretary's  determination  is  otherwise,  the  Sec- 
retary's determination  as  to  compliance  of  the  facility  is  binding 
and  supersedes  that  of  the  State  survey. 

(f)  Administrative  Penalties  for  Inadequate  State  Survey 
Performance. — Where  the  Secretary  finds,  on  the  basis  of  valida- 
tion surveys,  that  the  State's  survey  and  certification  performance 
is  not  adequate  or  has  failed  to  perform  standard  and  extended  sur- 
veys, the  Secretary  could  provide  for  an  appropriate  remedy,  which 
could  include  the  training  of  the  survey  team  or  the  designation  of 
another  State  to  perform  survey  and  certification  activities. 

The  Secretary  could  conduct  a  survey  of  any  SNF  if  it  has  rea- 
sons to  question  the  compliance  of  the  SNF  with  regard  to  Medi- 
care requirements  and  could  make  binding  determinations  on  the 
extent  of  the  SNF's  compliance. 

(g)  Investigation  of  Complaints  and  Monitoring  Compu- 
ANCE. — Each  State  would  be  required  to  maintain  procedures  and 
adequate  staff  to:  (1)  investigate  complaints  of  violations,  and  (2) 
monitor,  on-site,  on  a  daily  or  reg^llar  basis,  a  SNF's  compliance 
with  the  requirements  of  participation. 
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(h)  Disclosure  of  Results  of  Inspections  and  Acttvtties.— The 
Secretary  and  the  States,  would  have  to  make  available  to  the 
public:  (1)  the  results  of  all  surveys  conducted,  (2)  copies  of  Medi- 
care and  Medicaid  cost  reports  filed  by  a  SNF,  and,  (3)  copies  of 
statements  of  ownership.  In  addition,  where  a  State  finds  a  SNT 
had  provided  poor  quality  of  care,  the  State  would  have  to  notify 
the  attending  physician  of  each  resident  about  the  finding  and  con- 
tact the  State  board  responsible  for  licensing  of  the  SNT  adminis- 
trator. States  would  also  have  to  provide  access  to  all  information 
available  to  its  survey  and  certification  agency  to  the  State  Medic- 
aid fraud  and  abuse  unit.  The  committee  intends  that  all  survey 
results  would  be  posted  in  a  form  and  place  readily  accessible  to 
nursing  home  residents  and  their  representatives. 

Effective  Date 

The  new  survey  and  certification  process  requirements  would  be 
effective  for  services  furnished  on  or  after  July  1,  1989. 

3.  enforcement  process  for  skilled  nursing  facilities  (SEC.  9313 

OF  THE  BILL) 

Present  Law 

(a)  General  Framework.— Under  current  law  where  the  Secre- 
tary determines  that  the  SNF's  deficiencies  immediately  jeopardize 
the  health  and  safety  of  its  patients,  the  Secretary  provides  for  the 
termination  of  the  facility's  participation  agreement.  If  the  defi- 
ciencies do  not  immediately  jeoparize  the  health  and  safety  of  the 
patients,  the  Secretary,  in  lieu  of  termination,  may  deny  Medicare 
payment  with  respect  to  any  individual  admitted  to  such  facility 
after  a  certain  date. 

(b)  Alternative  State  Remedies.— Currently  there  are  no  mini- 
mum State  standards  concerning  penalties  assessed  against  skilled 
nursing  facilities  that  fail  to  meet  established  standards  of  care. 
Other  than  revocation  of  licensing,  the  States  vary  in  the  penalties 
they  now  assess. 

(c)  Alternative  Federal  Remedies.— Under  current  law  where 
there  is  no  immediate  jeopardy  of  the  health  and  safety  of  the  resi- 
dents in  the  SNF,  the  Secretary  may,  in  lieu  of  terminating  the 
participation  agreement  or  certification  of  the  facility,  provide  that 
no  payment  be  made  under  Medicare  or  Medicaid  with  resp>ect  to 
any  individual  admitted  to  such  SNF  after  a  date  specified  by  the 
Secretary. 

(d)  Rules  for  Overlapping  State  and  Federal  Remedies.— 
Presently  there  are  no  statutory  requirements  for  the  coordination 
of  conflicting  or  overlapping  State  and  Federal  remedies.  However, 
under  current  law  Federal  remedies  do  tsike  precedent  over  State 
remedies. 

Explanation  of  Provision 

Effective  October  1,  1989,  the  bill  would  revise  current  law  re- 
garding enforcement  of  compliance  with  the  requirements  for  par- 
ticipation as  follows: 

(a)  General  Framework.— K  the  State  or  Federal  Government 
found  that  a  SNF  no  longer  met  a  condition  of  participation  and 
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further  found  that  the  facility's  deficiencies  immediately  jeopard- 
ized the  health  or  safety  of  its  residents,  the  State  would  be  re: 
quired  to  take  immediate  action  to  remove  the  jeopardy  and  cor- 
rect the  deficiencies  (including  the  appointment  of  temporary  man- 
agement) or  terminate  the  facility's  participation.  The  State  could, 
in  addition,  impose  other  remedies,  if  the  State  demonstrates  to  the 
Secretary's  satisfaction  that  the  alternative  remedies  are  effective. 
The  committee  intends  that  a  facility  would  be  entitled  to  a  hear- 
ing, but  only  after  termination  occurred.  Termination  of  a  facility's 
participation  in  Medicare  would  mean  denial  of  payment  for  exist- 
ing Medicare  residents  as  well  as  any  new  Medicare  residents. 
Denial  of  pajonent,  civil  money  penalties  and  the  closing  of  a  facili- 
ty during  an  emergency  with  the  transfer  of  residents  to  another 
facility  could  be  imposed  in  the  case  of  a  pending  hearing. 

Ob)  Alternative  State  Remedies. — If  the  facility's  deficiencies 
did  not  immediately  jeopardize  the  health  or  safety  of  its  residents, 
the  State  would  be  required  to  establish  and  could  apply  intermedi- 
ate sanctions  including:  (i)  denial  of  payment  for  new  residents,  (ii) 
assessing  monetary  penalties,  (iii)  placing  the  facility  under  the  ap- 
pointment of  temporary  management  or,  (iv)  in  case  of  emergency, 
closing  the  facility  and  transferring  the  residents  to  other  facilities. 
In  the  case  of  the  assessment  of  monetary  penalties,  the  committee 
expects  that  any  penalties  assessed  be  actually  collected  for  each 
day  the  facility  remained  out  of  compliance.  Each  State  is  expected 
to  establish  the  remedies  listed  in  (i)  through  (iv)  by  October  1, 
1989.  The  Secretary  would  be  required  to  provide,  through  regula- 
tions or  otherwise  by  October  1,  1988,  guidance  to  the  States  in  es- 
tablishing these  remedies.  But  the  failure  of  the  Secretary  to  pro- 
vide such  guidance  would  not  relieve  a  State  of  the  responsibility  of 
establishing  the  above  remedies. 

If  a  SNF  had  not  complied  with  any  of  the  requirements  estab- 
lished in  this  bill  within  6  months  aSfter  the  date  the  facility  is 
found  to  be  out  of  compliance,  the  State  would  have  to  deny  pay- 
ment for  all  individuals  admitted  to  the  facility  after  that  date. 

(c)  Alternative  Federal  Remedies. — In  the  case  of  noncompli- 
ance by  a  State  nursing  facility,  or  any  other  facility,  where  the 
health  and  safety  of  residents  are  not  immediately  jeopardized,  the 
Secretary  could:  (i)  impose  a  civil  money  penalty  of  not  more  than 
$10,000  for  each  day  of  noncompliance,  (ii)  deny  Medicare  pay- 
ments for  Medicare  residents  until  the  Secretary  determines  the 
SNF  is  in  substantial  compliance  with  all  the  Medicare  require- 
ments, or  (iii)  appoint  temporary  management. 

(d)  Rules  for  Overlapping  State  and  Federal  Remedies. — In 
the  case  of  noncompliance  where  a  State  and  the  Secretary  have 
made  different  determinations  with  respect  to  compliance  status  or 
with  regard  to  the  remedies  that  should  be  imposed,  the  following 
general  rules  would  apply: 

(1)  If  the  Secretary  finds  that  a  SNF  has  met  all  the  require- 
ments of  participation,  but  the  State  finds  that  the  facility  has 
not  met  the  requirements  and  the  failure  does  not  immediately 
jeopardize  the  health  or  safety  of  its  residents,  the  State's  find- 
ings would  control  and  the  remedies  of  the  State  would  be  ap- 
plied. 
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<2)  If  the  Secretary  finds  that  a  SNF  has  not  met  all  the  re- 
quirements for  participation  and  that  the  failure  does  not  im- 
mediately jeopardize  the  health  and  safety  of  its  residents,  but 
the  State  has  not  made  such  a  finding,  the  Secretary  could 
impose  any  remedies  (other  than  termination  of  participation) 
with  respect  to  the  facility. 

(3)  If  both  the  Secretary  and  the  State  fmd  that  a  SNF  has 
not  met  all  the  requirements  of  participation,  neither  finds 
that  the  failure  immediately  jeopardizes  the  health  or  safety  of 
its  residents,  and  both  find  that  the  facility's  participation 
under  the  plan  should  be  terminated,  the  State's  determina- 
tion of  corrective  actions  and  timing  such  actions  shall  take 
precedence  over  similau-  determinations  by  the  Secretary  so 
long  as  such  actions  do  not  occur  later  than  6  months  after  the 
date  of  the  finding  of  noncompliance. 
All  information  concerning  SNF  facilities  required  by  this  bill 
would  be  made  available  to  Federal  or  State  employees  for  pur- 
poses of  effective  administration  of  programs  under  Medicare  and 
Medicaid. 

Effective  Date 

The  enforcement  provisions  would  be  effective  for  surveys  con- 
ducted on  or  after  October  1, 1989. 

Part  2— Provisions  Relating  to  Parts  A  and  B  of  the  Medicare 

Program 

1.  setting  average  prompt  pay  standard  (SEC.  9331  OF  THE  BILL) 

Present  Law 

Requires  (for  Medicare  claims  not  paid  on  a  PIP  basis)  payments 
to  be  made  by  a  Part  A  intermediary  for  at  least  95  percent  of  all 
Medicare  clean  claims  by  the  applicable  number  of  calendar  days 
after  the  day  on  which  a  clean  claim  is  received.  In  fiscal  year 
1987,  the  applicable  number  of  calendar  days  is  30,  26  for  fiscal 
year  1988,  25  for  fiscal  year  1989,  and  24  for  fiscal  year  1990  and 
for  each  of  the  subsequent  years. 

For  clean  claims  not  paid  on  a  PIP  basis,  if  pa3rment  is  not  made 
by  the  applicable  number  of  days  after  the  date  on  which  a  clean 
claim  is  received,  interest  is  required  to  be  paid  beginning  on  the 
day  after  the  date  on  which  payment  was  due,  and  ending  on  the 
date  pa3rment  is  made. 

For  Part  B,  the  requirements  are  the  same  except  that  for  par- 
ticipating physicians,  the  applicable  deadlines  for  payment  on  95 
percent  of  clean  claims  are  19  days  in  fiscal  year  1988,  18  for  fiscal 
year  1989,  17  for  fiscal  year  1990  and  for  subsequent  years.  Interest 
accrues  for  pa3mients  not  paid  within  the  specified  time  period. 

There  is  no  standard  in  current  law  regarding  the  average  time 
over  which  all  payments  shall  be  made. 

Explanation  of  Provision 

The  Secretary  would  be  required  to  establish  a  claims  payment 
policy  which  would  result  in  a  specified  average  time  period  be- 
tween receipt  of  a  clean  claim  and  pa3rment  by  fiscal  intermediar- 
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ies  and  carriers.  In  fiscal  year  1988  this  policy  would  apply  to  Part 
A  and  the  average  time  period  specified  would  be  20  days.  In  fiscal 
year  1989  and  in  fiscal  year  1990  this  policy  would  apply  to  hoth 
Part  A  and  Part  B  and  the  average  time  period  specified  would  be 
23  days  in  fiscal  year  1989  and  25  days  in  fiscal  year  1990. 

The  applicable  ceilings  for  payment  of  clean  claims  would  be  in- 
creased for  Part  A  and  for  Part  B  other  than  participating  physi- 
cians to  30  days  during  each  of  the  next  three  fiscal  years.  For  par- 
ticipating physicians  the  deadlines  would  be  set  at  ^23  days  for  each 
year.  The  Secretary  could  not  adopt  any  other  policy  which  is  pri- 
marily intended  to  delay  claims  pa3rment. 

The  conmiittee  intends  that  in  adopting  the  claims  pa3nnent 
policy  for  a  fiscal  year  the  Secretary  would  have  the  flexibility  to 
apply  different  policies  for  Part  A  and  Part  B,  for  different  types  of 
claims  within  each  Part,  and  for  electronically-submitted  and  other 
types  of  claims,  as  long  as  the  overall  average  were  met. 

The  committee  intends  that  the  Secretjuy  will  set  differential 
standards  for  each  intermediary  and  carrier.  The  committee  ex- 
pects that  the  additional  delays  in  pajrment  as  compared  to  the 
prior  fiscal  year  experienced  by  each  carrier  and  intermediary  as  a 
result  of  the  standards  will  be  the  same  to  the  extent  feasible. 
Therefore,  the  Secretary  is  precluded  from  establishing  a  national 
floor.  If  the  contract  for  a  given  region  or  type  of  provider  changes, 
the  conmiittee  expects  that  the  Secretary  will  apply  a  similar  aver- 
age payment  standard  to  the  new  contractor  as  to  the  former  con- 
tractor. The  committee  also  expects  the  Secretary  to  maintain  ex- 
isting differentials  between  payments  to  participating  and  non-par- 
ticipating physicians. 

The  Secretary  would  be  required  to  announce  by  Julv  1  of  each 
year  (or  within  30  days  of  enactment  in  the  case  of  fiscal  year  1988) 
the  claims  pajrment  policy  for  each  fiscal  intermediary  and  carrier. 
In  addition,  the  committee  expects  that  the  Secretary  will  make  no 
more  than  one  interim  adjustment  to  that  policy  in  any  given  fiscal 
year. 

In  evaluating  intermediary  and  carrier  performance  in  adminis- 
tering the  claims  payment  policy,  the  committee  expects  the  Secre- 
tanr  to  consider  performance  over  a  full  fiscal  year. 

The  committee  intends  that  section  202  of  the  Balanced  Budget 
and  Emergency  Deficit  Control  Act  of  1987  shall  not  apply  to  the 
establishment  of  the  average  pa5rment  standard.  This  policy  was 
adopted  in  response  to  an  Administration  proposal  to  adopt  signifi- 
cantly higher  average  payment  standards  than  the  committee  has 
proposed.  The  primary  purpose  of  the  policy  is  to  provide  for  pay- 
ment schedules  that  are  reasonable  and  fiscally  sound  for  both  the 
Medicare  program  and  for  providers.  In  adopting  this  amendment 
the  committee  was  particularly  aware  that  a  direct  relationship 
exists  between  this  provision  and  the  hospital  update  factor.  Adop- 
tion of  this  policy  permitted  the  committee  to  adopt  a  higher 
update  factor  over  the  next  three  years  than  otherwise  would  have 
been  the  case  given  the  reconciliation  targets. 

The  Greneral  Accounting  Office  would  be  required  to  review  and 
report  to  the  Committee  on  Ways  and  Means  and  Finance  by 
March  31,  1988  on  the  implementation  by  the  Secretary  of  this 
policy. 
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Effective  Date 
October  1, 1987. 

2.  HEALTH  MAINTENANCE  ORGANIZATIONS  AND  CAPITATION 
DEMONSTRATION  PROJECTS  (SEC.  9332  OF  THE  BILL) 

Present  Law 

(a)  Broadening  Use  of  Civil  Monetary  Penalties  and  Inter- 
mediate Sanctions  Against  Health  Maintenance  Organiza- 
tions (HMOs)/Ck)MPETiTiVE  Medical  Plans  (CMPs).— Current  law 
provides  for  civil  monetary  penalties  for  HMOs  which  deny  medi- 
cally indicated  treatment.  The  intermediate  sanctions  of  freezing 
enrollment  and  terminating  payment  for  new  enroUees  can  be  im- 
posed for  violation  of  the  requirement  that  no  more  than  50  per- 
cent of  an  HMO  membership  be  beneficiaries  of  Medicare  and  Med- 
icaid. 

(b)  Limitation  of  Capitation  Demonstration  Projects.— Sec- 
tion 222  of  the  Social  Security  Amendments  of  1972  and  section 
402(a)  of  the  Social  Security  Amendments  of  1967  authorize  the 
Secretary  to  waive  provisions  of  Title  XVIII  in  order  to  conduct 
demonstrations. 

(c)  Treatment  of  Michigan  Blue  Care  HMO  Network  Under 
50-Percent  Rule. — Current  law  specifies  that  no  more  than  50  per- 
cent of  the  members  of  a  health  maintenance  organization  or  com- 
petitive medical  plan  may  be  beneficiaries  of  Medicare  and/or  Med- 
icaid. 

(d)  Assignment  of  HMO  Members  for  Certain  Organiza- 
tions.— For  purposes  of  the  50/50  rule  desicribed  in  paragraph  (c), 
Medicare  beneficiaries  enrolled  in  an  HMO  which  is  a  subsidiary  of 
another  HMO  and  which  is  located  in  a  different  state  than  the 
subsidiary  are  counted  separately  for  the  subsidiary  and  for  the 
parent. 

Explanation  of  Provision 

(a)  Broadening  Use  of  Civil  Monetary  Penalties  and  Inters 
mediate  Sanctions  Against  Health  Maintenance  Organiza- 
tions.— The  provision  would  authorize  the  Secretary  to  impose  civil 
monetary  penalties,  impose  enrollment  or  admission  restrictions, 
and/or  withhold  pa3rments  due  to  HMOs  which:  (i)  fails  to  provide 
medically  necessary  items  and  services;  (ii)  charges  Medicare  bene- 
ficiaries more  than  the  amount  permitted  by  a  contract  with  the 
Secretary;  (iii)  acts  to  expel  or  to  refuse  to  re-enroll  an  individual 
due  to  health  status;  (iv)  engages  in  any  practice  which  can  reason- 
ably be  expected  to  deny  or  discourage  enrollment  or  re-enrollment 
to  individuals  based  upon  their  health  status;  (v)  enrolls  an  individ- 
ual without  that  person's  knowledge  or  consent;  and/or,  (vi)  mis- 
represents or  falsifies  information  provided  to  the  Secretary  or  a 
beneficiary  regarding  the  plan's  cost,  benefits,  or  services.  Penalties 
available  under  this  provision  include:  (i)  civil  penalties  of  up  to 
$25,000,  or  $100,000  in  the  case  of  discouraging  or  denying  enroll- 
ment or  providing  false  information  to  the  Secretary,  for  each  de- 
termination regarding  an  individual  adversely  affected  by  a  viola- 
tion under  this  provision;  (ii)  suspension  of  enrollment;  and,  (iii) 
suspension  of  pajmient  to  the  organization. 
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(b)  Limitation  of  Capitation  Demonstration  Projects. — The 
Secretary  would  be  prohibited  from  conducting  capitation  demon- 
stration projects  with  entities  other  than  HMOs  and  CMPs  which 
contract  with  Medicare  pursuant  to  section  1876  which  involves 
more  than  $15  million  in  Medicare  funds  or  which  involves  a  capi- 
tated payment  of  more  than  95  percent  of  the  adjusted  average  per 
capita  cost  (AAPCC)  established  for  HMOs  and  CMPs  in  a  region. 
To  the  extent  that  the  Secretary  conducted  such  demonstrations 
with  HMOs  and  CMPs,  the  General  Accounting  Office  would  be  re- 
quired to  report  to  the  Congress  on  the  conduct  of  the  demonstra- 
tions. 

(c)  Treatment  of  Michigan  Blue  Care  HMO  Network  Under 
50  Percent  Rule.— Blue  Care,  Inc.  would  be  considered  as  meeting 
the  50/50  requirement  if  each  of  the  nonprofit  health  maintenance 
organizations  to  which  Blue  Care's  members  are  assigned  for  pur- 
poses of  receiving  health  services  meet  the  requirement  and  if  not 
more  than  20  percent  of  the  individuals  who  are  members  of  or  as- 
signed to  each  of  the  HMOs  are  Medicare  enroUees. 

(d)  Assignment  of  HMO  Members  for  Certain  Organiza- 
tions.— The  provision  would  require  the  Secretary  to  count  speci- 
fied Medicare  enroUees  of  a  subsidiary  HMO  for  purposes  of  the 
50/50  rule  against  the  enrollment  of  certain  parent  HMOs  if  the 
parent  HMO  so  elects  and  if  the  Medicare  enroUees  have  a  collec- 
tively bargained  right  to  obtain  health  benefits  from  the  parent 
HMO.  The  provision  would  terminate  after  five  years  at  which 
point  the  subsidiary  HMO  would  have  to  meet  the  50/50  rule. 

Effective  Date 

Provision  Ob)  effective  October  1,  1987.  All  other  provisions  effec- 
tive upon  enactment. 

3.  MISCELLANEOUS  PART  A  AND  PART  B  PROVISIONS  (SEC.  9335  OF  THE 

BILL) 

Present  Law. 

(a)  Criminal  Penalties  for  Willful  Misrepresentations.— Cur- 
rent law  makes  it  a  felony  and  permits  penalties  of  a  fine  not  ex- 
ceeding $25,000  or  up  to  5  years  in  jaU  for  officers  of  a  hospital, 
skilled  nursing  facility,  or  home  health  agency  who  falsify  condi- 
tions of  operation  of  the  facility  in  order  to  qualify  or  continue  to 
qualify  for  pajrment  from  Medicare.  Present  law  does  not  include 
officers  of  other  entities  which  participate  in  Medicare  among 
those  who  are  subject  to  criminal  sanctions. 

(b)  Requiring  Pubucation  of  Intermediary/Carrier  Budget 
Methodology. — The  Secretary  is  required  to  publish  in  the  Feder- 
al Register  the  standards  and  criteria  used  to  evaluate  Medicare 
fiscal  intermediaries  and  carriers.  In  paying  fiscal  intermediaries 
and  carriers  for  their  services,  the  Secretary  is  required  to  take 
into  accoimt  the  amount  that  is  reasonable  and  adequate  to  meet 
the  costs  which  must  be  incurred  by  an  efficiently  and  economical- 
ly operate  agency  or  organization.  There  is  no  requirement  that 
the  Secretary  publish  the  methodology  by  which  he  determines  this 
amount. 
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(c)  Extend  and  Clarify  Prohibition  on  Cost  Savings  Poucies 
Before  the  Beginning  of  the  Fiscal  Year.— The  Secretary  is  pro- 
hibited from  issuing  any  regulation,  instruction,  or  other  policy  in 
final  form  prior  to  September  1,  1987  which  is  estimated  by  the 
Secretary  to  result  in  a  net  reduction  in  expenditures  during  Hscal 
year  1988  of  more  than  $50,000,000  for  hospital  or  physician  serv- 
ices provided  under  Medicare. 

(d)  Timely  Notification  to  Providers  of  Changes  in  Medicare 
Coverage. — The  Secretary  is  authorized  to  enter  into  agreements 
with  fiscal  intermediaries  which  require,  among  other  things,  that 
the  intermediaries  serve  as  a  center  for,  and  communicate  to  pro- 
viders, any  information  or  instructions  furnished  to  the  interme- 
diary by  the  Secretary. 

There  are  currently  no  requirements  specifying  a  time  period  in 
which  the  fiscal  intermediaries  must  send  the  providers  they  serv- 
ice with  the  administrative  guidance  they  receive  from  HCFA. 

(e)  Podiatrists. — Podiatrists  are  considered  to  be  physicians  with 
respect  to  the  functions  which  they  are  legally  authorized  to  per- 
form under  the  laws  of  the  State  in  which  they  practice  but  only  if 
such  practice  is  consistent  with  the  policy  of  the  institution  or 
agency  in  which  the  services  are  provided. 

(f)  Technical  Part  A  and  B  AMENDMENTS.—There  are  a  number 
of  drafting  errors  in  current  law  provisions  added  by  the  Omnibus 
Budget  Reconciliation  Act  of  1986. 

Explanation  of  Provision 

(a)  Criminal  Penalties  for  Willful  Misrepresentations. — The 
amendment  would  include  officers  of  Health  Maintenance  Organi- 
zations, competitive  medical  plans,  comprehensive  outpatient  reha- 
bilitation facilities,  ambulatory  surgical  centers,  hospices,  and  rural 
health  clinics  in  the  list  of  those  persons  who  will  be  held  criminal- 
ly liable  for  willful  misrepresentations  in  an  attempt  to  qualify  for 
Medicare  payments. 

(b)  Requiring  Pubucation  of  Intermediary/Carrier  Budget 
Methodology. — The  Secretary  would  be  required  to  publish  in  the 
Federal  Register,  for  public  comment,  the  procedures,  criteria,  and 
data  used  to  establish  intermediary  and  carrier  budgets. 

(c)  Extend  and  Clarify  Prohibition  on  Cost-Savings  Poucies 
Before  the  Beginning  of  the  Fiscal  Year.— The  Secretary  would 
be  prohibited  from  issuing  any  regulation,  instruction,  or  other 
policy  in  final  form  prior  to  October  15,  1988  which  is  estimated  by 
the  Secretary  to  result  in  a  net  reduction  in  expenditures  during 
fiscal  year  1989  of  more  than  $50,000,000  for  benefits  covered  under 
Medicare. 

(d)  Timely  Notification  to  Providers  of  Changes  in  Medicare 
Coverage. — The  provision  would  require  each  agreement  between 
the  Secretary  and  a  fiscal  intermediary  to  include  the  requirement 
that  the  intermediary  transmit  to  each  home  health  agency  or 
skilled  nursing  facility  a  copy  of  any  coverage  or  program  instruc- 
tions and  memoranda,  clarifications,  interpretive  rules,  statements 
of  policy,  and  guidelines  of  general  applicability  which  the  Secre- 
tary has  sent  the  intermediary  within  5  business  days  after  receipt. 
For  other  providers  Giospitals,  hospices,  comprehensive  out-patient 
rehabilitation  facilities,  end-stage  renal  disease  facilities,  rural 
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health  clinics  and  Christian  Science  sanatoria)  the  intermediary 
would  be  required  to  send  this  information  to  the  providers  not 
later  than  the  7th  day  of  the  month  following  the  month  in  which 
the  information  was  received  by  the  intermediary  from  the  Secre- 
tary. Except  such  policy  statement  would  be  sent  out  within  5  busi- 
ness days  by  the  fiscal  intermediary  if  the  policy  statement  would 
take  effect  before  the  7th  day  of  the  following  month. 

The  committee  is  concerned  about  the  increasing  denial  rate  by 
fiscal  intermediaries  of  Medicare  home  health  claims.  The  commit- 
tee anticipates  that  more  timely  information  on  reimbursement 
policies  will  help  providers  better  determine  whether  or  not  Medi- 
care will  reimburse  for  a  particular  service  or  claim. 

(e)  Podiatrists. — Podiatrists  would  be  defined  as  physicians  with 
respect  to  the  functions  which  they  are  legally  authorized  to  per- 
form under  State  laws. 

(f)  Technical  Part  A  and  B  Amendments.— A  number  of  draft- 
ing errors  in  current  law  would  be  corrected. 

Effective  Date 

Provision  (d)  shall  apply  to  agreements  under  section  1816  as  of 
January  1,  1988.  All  other  provisions  are  effective  upon  enactment. 

Part  3 — Provisions  Relating  to  Part  B  of  Medicare  Program 
1.  physician  payment  update  (sec.  9361  of  the  bill) 
Present  Law 

The  Medicare  approved  charge  for  a  physician*s  service  is  the 
lowest  of  the  physician's  billed  charge,  the  physician's  customary 
charge,  or  the  prevailing  charge  derived  from  charges  made  by 
physicians  in  an  area. 

Increases  in  prevailing  charges  are  limited  by  the  Medicare  Eco- 
nomic Index  C'MEI")  which  reflects  yearly  increases  in  overhead 
costs  for  physicians  and  changes  in  general  earnings  levels.  It  is  ex- 
pected that  the  MEI  for  1988  will  be  3.6  percent. 

Pajrment  may  be  made  on  on  "assigned"  or  "unassigned"  basis. 
If  assignment  is  accepted,  the  physician  agrees  to  accept  the  Medi- 
care approved  charge  as  pajmient  in  full.  If  assignment  is  not  ac- 
cepted, the  physician  may  charge  extra. 

The  participating  physician  program  was  established  because  of 
concern  about  extra  charges  on  unassigned  claims.  Participating 
physicians  agree  to  accept  assignment  on  all  Medicare  claims. 

To  provide  an  incentive  for  participation,  the  prevailing  charges 
limit  for  participating  physicians  is  set  4  percent  higher  than  for 
nonparticipating  physicians. 

Explanation  of  Provision 

For  calendar  year  1988,  participating  physicians  would  receive  a 
prevailing  charge  increase  of  2  percent.  Prevailing  charge  screens 
for  nonparticipating  physicians  would  be  set  at  95  percent  of  the 
level  for  participating  physicians.  This  represents  an  increase  of 
approximately  1  percent  for  nonparticipating  physicians.  The  same 
rule  would  apply  to  determine  maximum  payment  amounts  for 
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nonparticipating  physicians  in  the  case  of  payments  based  on  in- 
herent reasonableness  or  comparability  screens. 

The  committee  expects  that  the  proposed  increase  in  the  pay- 
ment differential  will  encourage  additional  physicians  to  partici- 
pate, thereby  helping  to  limit  beneficiary  liability  for  extra  charges 
on  unassigned  claims. 

Extra  charges  on  unassigned  claims  are  projected  to  total  ap- 
proximately $4  billion  during  1988.  More  than  one  million  benefici- 
aries will  incur  extra  billing  liability  in  excess  of  $1,000  during  the 
year. 

Approximately  31  percent  of  physicians  have  signed  participation 
agreements  for  1987.  Participating  physicians  provided  44  percent 
of  approved  charges  during  the  first  quarter  of  calendar  1987.  Since 
the  initiation  of  the  participating  physician  program,  the  overall 
assignment  rate  has  increased  from  58  percent  during  fi^scal  year 
1984  to  73  percent  during  the  first  quarter  of  1987.  Many  observers 
believe  that  a  substantial  portion  of  the  increase  in  assignment 
rates  is  a  direct  result  of  the  participation  program. 

Effective  Date 

The  provision  would  be  effective  for  items  and  services  provided 
on  or  after  January  1,  1988. 

2.  PAYMENT  REDUCTIONS  FOR  CERTAIN  PROCEDURES  (SEC.  9362  OF  THE 

BILL) 

Present  Law 

The  Omnibus  Budget  Reconciliation  Act  of  1986  reduced  prevail- 
ing charges  for  cataract  surgery  by  10  percent  below  the  levels  that 
would  otherwise  have  been  in  effect  during  1987.  Because  prevail- 
ing charges  for  all  services,  including  cataract  surgery,  were  in- 
creased by  3.2  percent  on  January  1,  1987,  as  part  of  the  normal 
yearly  payment  update,  charge  screens  for  cataract  surgery  were 
actually  reduced  by  only  7.1  percent  below  1986  levels. 

The  Omnibus  Budget  Reconciliation  Act  of  1986  provided  for  a 
further  reduction  in  prevailing  charges  for  cataract  surgery  effec- 
tive January  1,  1988  equal  to  2  percent  of  the  prevailing  charge 
which  would  have  been  in  effect  during  1988. 

A  special  limit  on  actual  charges  for  cataract  surgery  was  also 
established  to  help  prevent  cost-shifting  to  Medicare  beneficiaries. 
The  limit  requires  nonparticipating  physicians  to  reduce  their 
billed  charge  over  a  two-year  period  to  no  more  than  125  percent  of 
the  reduced  prevailing  charge.  Similar  limits  were  established  for 
physicians  supervising  nurse  anesthetists,  cataract  surgery  anes- 
thesia, and  payment  reductions  under  the  Secretary's  inherent  rea- 
sonableness authority. 

Explanation  of  Provision 

The  Secretary  would  be  required  to  reduce  prevailing  charges  for 
selected  overpriced  procedures.  The  procedures  (with  corresponding 
HCPCS-CPT  codes)  are:  coronary  artery  b3rpass  surgery  (33510- 
33528),  total  hip  replacement  (27130-27132),  cataract  surgery 
(66830-66985),  transurethral  prostatectomy  (52601),  suprapubic 
prostatectomy  (55821),  diagnostic  and/or  therapeutic  dilation  and 
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curettage  (58120))  and  carpal  tunnel  neurolysis  and/or  transposi- 
tion (64721). 

Effective  January  1,  1988,  prevailing  charges  for  each  of  these 
procedures  would  be  reduced  15  percent  below  levels  in  effect 
during  1987.  This  would  supersede  the  2  percent  reduction  for  cata- 
ract surgery  scheduled  for  1988  under  current  law. 

A  floor  would  be  set  at  80  per  cent  of  the  weighted  national  aver- 
age prevailing  charge  for  the  procedure  during  1987  based  on  the 
best  available  data.  In  no  instance  would  prevailing  charges  be  re- 
duced below  the  applicable  floor. 

The  special  limit  on  actual  charges  established  by  the  Omnibus 
Budget  Reconciliation  Act  of  1986  would  be  strengthened  to  im- 
prove protection  against  increased  out-of-pocket  costs  for  benefici- 
aries. During  the  first  year,  the  limit  would  be  set  half-way  be- 
tween the  physician's  maximum  allowable  actual  charge  (MAAC) 
for  the  procedure  during  the  preceding  year  and  125  percent  of  the 
current  year  prevailing  charge.  During  the  second  year,  the  limit 
would  be  set  at  125  percent  of  the  prevailing  charge.  Starting  in 
the  third  year,  the  limit  would  be  set  at  115  percent.  As  under  cur- 
rent law,  the  MAAC  would  also  apply  to  procedures  subject  to  pay- 
ment reductions.  Ck>nfoj7ning  changes  would  be  made  to  special 
charge  limits  established  imder  Sections  1833(1),  1842(bX8),  and 
1842(bX10)  of  the  Social  Security  Act  and  under  Section  9334(bX2) 
of  the  Omnibus  Budget  Reconciliation  Act  of  1986 

The  list  of  procedures  subject  to  payment  reductions  is  based  on 
recommendations  of  the  Physicians  Pajnment  Review  Commission. 
The  Commission  compared  relative  payments  under  Medicare  with 
pa3nnents  under  several  other  insurance  progrsuns.  The  analysis 
showed  that,  relative  to  the  payments  allowed  for  three  commonly 
performed  surgical  operations  (inguinal  hernia  tepair,  appendecto- 
my, and  cholecystectomy),  Medicare  pa3nments  for  the  listed  proce- 
dures were  substantially  excessive. 

The  Commission's  ansdjrsis  is  also  supported  by  a  HCFA-funded 
study  by  the  Center  for  Health  Economics  Research.  This  study 
showed  that  a  63  percent  reduction  in  pa3rments  could  be  justified 
for  cataract  surgery,  on  the  basis  of  relative  resource  costs,  with  re- 
ductions of  between  30  and  40  percent  justified  for  the  other  proce- 
dures. The  committee  believes  that  the  study  has  particular  impor- 
tance because  it  was  based  on  a  relative  value  scale  (RVS)  similar 
to  the  RVS  being  developed  pursuant  to  Section  1845(e)  of  the 
Social  Security  Act. 

The  committee  expects  that  the  provision  will  be  implemented  on 
January  1,  1988  and  understands  that  HCFA  will  have  minimal 
lead  time.  In  view  of  time  constraints  and  the  highly  technical 
nature  of  the  calculations  involved,  the  committee  believes  that  the 
Secretary  should  have  sole  discretion  with  regard  to  choice  of  data 
and  methods  used  to  calculate  national  average  prevailing  charges 
for  purposes  of  setting  the  pajrment  floor. 

Consequently,  the  committee  provision  precludes  judicial  review 
of  the  Secretary's  determination  of  prevailing  charge  floors. 

Effective  Date 

The  provision  would  be  effective  for  items  and  services  provided 
on  or  after  January  1, 1988. 
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3.  LIMITS  ON  PAYMENT  FOR  OPHTHALMIC  ULTRASOUND  AND 
INTRAOCULAR  LENSES  (SEC.  9363  OF  THE  BILL) 

Present  Law 

(a)  Ophthalmic  Ultrasound.— There  are  no  special  payment 
limits  on  pa3ntnent  for  ophthalmic  ultrasound  procedures. 

(b)  Intraocular  Lenses.— Intraocular  lenses  GOLs)  implanted  in 
a  physician's  office  or  an  ambulatory  surgery  center  (ASC)  are  cur- 
rently reimbursed  on  a  reasonable  charge  basis.  lOLs  implanted  in 
hospital  outpatient  departments  (OPDs)  must  be  billed  by  the  hos- 
pital and  reimbursed  on  a  reasonable  cost  basis.  Payment  for  lOLs 
furnished  to  hospital  inpatients  is  included  in  the  DRG  payment. 

Explanation  of  Provision 

(a)  Ophthalmic  Ultrasound.— The  prevailing  charge  for  oph- 
thalmic ultrasound  (A-scan)  procedures  (HCPCS-CPT  codes  76511 
and  76516)  would  be  limited  to  5  percent  of  the  prevailing  charge 
for  cataract  surgery  with  intraocular  lens  implantation  (code 
66984).  A-scans  aue  routinely  performed  in  advance  of  cataract  sur- 
gery to  determine  the  dimensions  of  the  eye. 

Tlie  5-percent  limit  is  intended  to  cover  the  total  charge  for  the 
procedure,  including  professional  and  technical  services.  It  is  also 
expected  that  the  Secretary  will  establish  comparable  limits  for 
professional  services  in  the  case  of  A-scans  performed  in  a  provider 
setting. 

The  special  limit  on  actual  charge  specified  under  section  9362  of 
the  bill  would  apply  to  prevent  cost-shifting  to  beneficiaries. 

Ophthalmic  ultrasound  is  commonly  performed  by  a  technician. 
According  to  preliminary  data  from  a  HCFA-fimded  study,  the  pro- 
cedure takes  about  15  minutes  to  perform.  In  1985,  the  average 
Medicare  allowed  charge  for  an  ophthalmic  ultrasound  was  $126, 
or  $504  on  an  hourly  basis.  In  comparison,  the  average  allowed 
charge  for  a  comprehensive  office  visit,  which  requires  about  one 
hour  of  physician  time,  was  $80. 

Based  on  this  and  other  information,  the  committee  concluded 
that  the  procedure  was  substantially  overpriced.  The  committee 
was  also  concerned  about  "unbundling.** 

Unbundling  is  the  practice  of  splitting  a  global  bill  for  a  proce- 
dure into  a  number  of  separate  charges  covering  both  the  main 
procedure  and  related  ancillary  procedures.  By  separate  billing  for 
several  procedures,  physicians  are  often  able  to  receive  higher  re- 
imbursement than  would  be  allowed  under  a  single  global  fee. 

(b)  Intraocular  Lenses. — Payment  for  lOLs  implanted  in  a  phy- 
sician's office  or  an  ambulatory  surgery  center  (ASC)  would  be  lim- 
ited to  acquisition  cost,  net  of  any  discount,  plus  a  handling  fee  to 
be  set  by  the  Secretary  not  to  exceed  10  percent  of  cost. 

The  Secretary  may  require  providers  to  report  acquisition  costs 
on  claims  forms.  The  committee  expects  that  appropriate  anti- 
fraud  provisions  of  the  law  would  be  applied  to  safeguard  against 
inaccurate  reporting. 

Limits  on  actual  charges  would  apply  for  lOLs  provided  by  physi- 
cians to  prevent  cost-shifting  to  beneficiaries.  During  1988,  the 
limit  would  equal  125  percent  of  the  proposed  pa3mient  allowance 
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(cost  plus  handling  fee).  During  1989  and  subsequently,  the  limiting 
charge  would  equal  115  percent  of  the  allowance. 

The  committee  provision  is  intended  to  prevent  overpayments  re- 
sulting from  unjustified  mark-ups  for  lOLS  provided  to  Medicare 
beneficiaries  by  cataract  surgeons.  According  to  a  March  1986 
report  by  the  Inspector  General,  submitted  charges  for  lOLs  often 
exceed  acquisition  cost  by  200  percent  or  more.  Section  9343(c)  of 
the  Omnibus  Budget  Reconciliation  Act  of  1986  dealt  with  the 
problem  in  the  case  of  lOLs  implanted  in  hospital  outpatient  de- 
partments by  requiring  hospital  billing  and  reimbursement  on  a 
reasonable  cost  basis.  The  committee  bill  would  close  remaining 
gaps  in  the  law  by  limiting  pajnnent  to  acquisition  cost  plus  a  han- 
dling fee  for  lenses  implanted  in  other  settings. 

The  committee  is  aware  of  ongoing  efforts  by  HCFA  to  develop  a 
method  for  including  payment  for  lOLs  in  the  ASC  facility  rate. 
The  committee  is  supportive  of  these  efforts  and  believes  that 
HCFA  has  ample  authority  to  implement  such  a  change  by  regula- 
tion so  long  as  the  prospective  rate  reflects  the  payment  adjust- 
ment required  under  this  provision. 

Effective  Date 

The  provision  would  be  effective  for  items  and  services  provided 
on  or  after  January  1,  1988. 

4.  PROHIBIT  BILLING  FOR  CERTAIN  PURCHASED  SERVICES  (SEC.  9364  OF 

THE  BILL) 

Present  Law 

Payment  for  a  clinical  diagnostic  lab  test  may  be  made  to  a  phy- 
sician only  if  the  physician  (or  another  physician  in  the  same  prac- 
tice) personally  performed  or  supervised  the  performance  of  the 
test.  This  limitation  was  established  to  deal  with  the  problem  of  ex- 
cessive payments  resulting  from  markups  on  tests  purchased  from 
independent  labs  and  billed  by  physicians  to  Medicare. 

Clinical  diagnostic  lab  tests  include  blood  tests  and  other  similar 
tests.  Other  diagnostic  tests,  such  as  X-rays,  ultrasound,  and  ambu- 
latory cardiac  monitoring,  are  not  included  in  the  prohibition  on 
billing  for  purchased  services. 

Explanation  of  Provision 

No  Medicare  payment  would  be  made  to  a  physician  for  any  di- 
£^ostic  test,  as  defined  under  section  1861(sX3)  of  the  Social  Secu- 
rity Act,  unless  the  physician  (or  another  physician  in  the  same 
practice)  performed,  or  supervised  the  performance  of  the  text. 

Although  a  physician  who  does  not  perform  a  test  could  not  re- 
ceive pa3rment  for  the  test,  the  committee  expects  that,  in  imple- 
menting the  provision,  the  Secretary  would  allow  physiciains  to  bill 
and  receive  payment  for  test  interpretation  and  other  services 
where  appropriate.  In  no  instance,  however,  would  duplicate  pay- 
ment be  allowed  for  test  interpretation.  Specifically,  payment 
would  be  made  only  to  the  physician  most  directly  responsible  for 
providing  or  interpreting  the  test. 

Physicians  would  also  be  prohibited  from  billing  Medicare  benefi- 
ciaries for  performing  or  interpreting  a  test  if  Medicare  payment 
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cannot  be  made  for  the  above  reasons.  Knowing  and  willful  viola- 
tions of  the  prohibition  on  a  repeated  basis  would  be  subject  to  civil 
monetary  penalties  of  up  to  $2,000  or  exclusion  from  Medicare. 

The  Secretary  would  be  required  to  review  payment  allowances 
for  those  diagnostic  tests  which  are  commonly  performed  by  inde- 
pendent vendors,  sold  as  a  service  to  physicians,  and  billed  to  Medi- 
care. The  purpose  of  the  review  would  be  to  determine  whether 
current  pa3mient  allowances  for  such  tests  and  for  associated  pro- 
fessional services  are  reasonable. 

If  the  Secretary  determines  that  current  allowances  for  a  test  or 
for  associated  professional  services  are  excessive,  the  Secretary 
would  be  required  to  establish  new  pa5rment  allowances  which,  con- 
sistent with  assuring  that  the  test  or  service  is  widely  and  consist- 
ently available  to  Medicare  beneficiaries,  reflects  the  purchase 
price  for  the  test  (when  sold  by  independent  vendors  to  physicians) 
without  any  additional  markup.  Public  notice  with  sixty  days  for 
comment  would  be  required  before  issuing  new  payment  allow- 
ances. 

To  ensure  that  accurate  and  reliable  data  are  available,  the  Sec- 
retary would  be  authorized  to  require  that  physicians  or  suppliers 
provide  reasonable  access  to  records  concerning  purchase  price  for 
tests. 

The  responsibility  for  establishing  pajrment  screens  could  be  del- 
egated to  the  Medicare  carriers  pursuant  to  guidelines  published 
by  the  Secretary  after  public  notice  and  comment. 

Limits  on  actual  charges  would  apply,  as  specified  under  section 
9362  of  the  bill,  to  prevent  cost-shifting  to  Medicare  beneficiaries. 

The  committee  provision  is  based  on  the  concern  that  excessive 
payments  are  being  made  for  many  purchased  diagnostic  tests.  Spe- 
cifically, problems  have  been  reported  concerning  ambulatory  car- 
diac monitoring,  pulmonary  function  tests,  telephonic  pacemaker 
monitoring,  and  certain  ultrasound  tests.  In  some  instances,  mark- 
ups of  200  percent  have  been  passed  onto  the  Medicare  program. 
Excessive  markups  on  purchased  tests  also  create  strong  incentives 
for  physicians  to  provide  tests  even  where  the  medical  need  is  mar- 
ginal. 

The  committee  notes  that  the  medical  profession  has  considered 
markups  on  purchased  services  to  be  unethical.  For  instance,  the 
Council  on  Ethical  and  Judicial  Affairs  of  the  American  Medical 
Association  has  stated  that  "A  physician  should  not  charge  a 
markup,  commission,  or  profit  on  the  services  rendered  by 
others.  ...  A  markup  is  an  excessive  charge  that  exploits  patients 
if  it  nothing  more  than  a  tacked  on  amount  for  a  service  already 
provided  and  accounted  by  the  laboratory.  A  physician  may  make 
an  acquisition  charge  or  processing  charge.  .  . 

Effective  Date 

The  prohibition  on  billing  for  a  purchased  service  is  effective  for 
services  provided  on  or  after  January  1,  1988.  The  Secretary  would 
be  required  to  complete  a  review  of  payments  for  purchased 
services  and  to  make  appropriate  adjustments  in  pajrments  by 
January  1,  1989. 
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5.  COMPLETION  OF  FORMS  FOR  UNASSIGNED  CLAIMS  (SEC.  9365  OF  THE 

BILL) 

Present  Law 

If  a  physician  accepts  assignment,  the  physician  must  submit  a 
claim  form  to  Medicare  requesting  pa)rment.  If  assignment  is  not 
accepted,  the  physician  bills  the  beneficiary  who  in  turn  is  respon- 
sible for  submitting  a  claim  to  Medicare  for  reimbursement. 

Explanation  of  Provision 

Current  law  requirements  regarding  submission  of  claims  forms 
would  be  extended  to  unassigned  claims.  Specifically,  a  physician 
not  accepting  assignment  would  be  required  to  prepare  and  submit 
a  claim  to  Medicare  on  behalf  of  the  beneficiary.  The  physician 
would  be  required  to  submit  the  claim  to  Medicare  no  later  than 
the  date  on  which  the  physician  submits  a  bill  to  the  beneficiary 
involved. 

The  requirement  would  apply  whenever  covered  services  are  pro- 
vided. Separate  pajonent  would  not  be  allowed  for  claims  prepara- 
tion, and  physicians  would  be  prohibited  from  billing  beneficiaries 
for  claims  preparation.  Knowing  and  willful  failure,  on  a  repeated 
basis,  to  comply  with  these  requirements  would  be  subject  to  civil 
monetary  penalties  and/or  exclusion  from  the  program. 

The  principal  purpose  of  the  committee  provision  is  to  assure 
that  enrollees  receive  benefit  payments  to  which  they  are  entitled. 
Because  of  the  difficulty  for  elderly  in  obtaining  a  claim  form  and 
filling  it  out  properly,  in  a  small  percentage  of  cases,  beneficiaries 
fail  to  submit  claims  and  receive  no  benefit  pa)rments. 

The  provision  will  also  improve  program  administration.  Benefi- 
ciary submitted  claims  are  more  costly  to  process  and  are  likely  to 
contain  errors  or  omissions.  These  problems,  in  turn,  lead  to  an  in- 
creased number  of  inquiries,  reconsiderations,  and  appeals. 

Moreover,  the  unreliability  of  data  contained  on  beneficiary  sub- 
mitted claims  has  created  difficulties  for  medical  necessity  and 
quality  of  care  review.  For  this  reason,  the  General  Accounting 
Office,  in  a  July  1987  report,  strongly  endorsed  the  concept  of  re- 
quiring physicians  to  prepare  and  submit  all  claims  whether  as- 
signment is  accepted  or  not. 

The  committee  believes  that  any  additional  clerical  burden  for 
physicians  should  be  minimal.  Physicians  who  accept  assignment 
are  already  required  to  submit  claims,  and  more  than  70  percent  of 
services  are  currently  provided  on  an  assigned  claims  basis.  A  sub- 
stantial proportion  of  unassigned  claims  are  already  submitted  by 
physicians  as  a  voluntary  service  to  their  patients. 

Effective  Date 

The  provision  would  be  effective  for  items  or  services  furnished 
on  or  after  January  1,  1989. 
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6.  SUBMISSION  OF  CLAIMS  TO  SUPPLEMENTAL  INSURANCE  CARRIERS 
(SEC.  9366  OF  THE  BILL) 

Present  Law 

Physicians  and  suppliers  who  accept  assignment  must  submit  a 
claim  to  Medicare  and  bill  the  beneficiary  or  the  beneficiary's  sup- 
plemental Medicare  ("Medigap")  insurer  to  receive  pajrment  for  the 
stsindard  20  percent  coinsurance.  If  assignment  is  not  accepted,  the 
physician  or  supplier  simply  sends  a  bill  to  the  beneficiary. 

Although  there  are  Federal  standards  for  certification  of  Medi- 
gap  policies,  there  are  no  standards  for  payment  coordination. 
Some  Medigap  insurers  currently  exchange  claims  information 
with  Medicare  on  a  voluntary  basis. 

Explanation  of  Provision 

A  simplified  billing  arremgement  would  be  offered  to  participat- 
ing physicians  and  suppliers  to  reduce  the  need  for  duplicate  bill- 
ing. A  beneficiary  could  assign  his  right  to  payment  under  a  Medi- 
gap policy  to  a  physician  or  supplier  by  including  the  name  and  ad- 
dress of  the  Medigap  insurer  and  the  Medigap  policy  number  on 
the  Medicare  claim  form.  If  the  beneficiary  has  more  than  one  Me- 
digap policy  the  beneficiary  would  decide  which  policy  would  be  re- 
ported. 

When  a  Medicare  carrier  receives  a  claim  from  a  participating 
physician  or  supplier  with  an  assignment  of  rights  to  pajrment 
under  a  Medigap  policy,  the  carrier  would  be  required  to  send  a 
notice  of  payment  to  the  Medigap  insurer.  The  notice  would  indi- 
cate the  fact  that  the  beneficiary  has  assigned  his  right  to  payment 
under  the  Medigap  policy  and  would  include  information  that 
would  enable  the  Medigap  insurer  to  decide  whether  payment  is 
due  and  the  amount.  The  Secretary  would  be  authorized  to  enter 
into  agreements  with  Medigap  insurers  to  provide  notices  of  pay- 
ment by  electronic  transmission  and  to  charge  for  such  service. 

Current  standards  for  Medigap  insurance  policies  would  be 
amended  to  require  that  Medigap  insurers  (i)  make  payment  deter- 
minations on  the  basis  of  information  contained  on  the  notice  of 
pajnnent;  (ii)  pay  participating  physicians  and  suppliers  directly 
pursuant  to  an  assignment  of  benefits  and  provide  a  notice  of 
claims  disposition  to  the  physician  or  supplier  and  the  beneficiary; 
(iii)  provide  each  Medigap  subscriber  with  a  card  listing  the  name 
and  address  of  the  insurer  and  the  beneficiary's  policy  number  at 
the  time  of  enrollment;  and  (iv)  provide  the  Secretary,  at  least  an- 
nually, a  single  mailing  address  to  be  used  by  carriers  for  transmit- 
ting notices  of  payment  in  cases  in  which  the  beneficiary  or  physi- 
cian neglects  to  include  a  mailing  address  on  the  claim  form. 

The  committee  believes  that  simplifying  billing  procedures  will 
make  the  participation  program  more  attractive  to  physicians. 
Moreover,  the  committee  believes  that  it  is  important  to  assist  frail 
elderly  with  the  complex  task  of  submitting  claims  to  Medigap  in- 
surers. 

The  committee  notes  that  this  amendment  is  not  intended  to  pre- 
clude existing  voluntary  arrangements  under  which  Medigap  insur- 
ers arrange  to  receive  claims  information  from  Medicare  carriers 
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regardless  of  the  participation  status  of  the  physician  involved  or 
the  recovery  of  costs  involved  with  such  arrangements. 

The  committee  expects  that  the  Secretary  will  allocate  sufficient 
funds  to  enable  carriers  to  implement  this  provision  without  ad- 
verse impact  on  existing  responsibilities.  Moreover,  the  committee 
expects  that  the  Secretary  will  carefully  consider  the  costs  of  this 
provision  in  setting  carrier  budgets  and  claims  processing  efficiency 
standards. 

Effective  Date 

The  provision  applies  to  Medicare  supplemental  policies  as  of 
January  1,  1989.  The  Secretary  may,  however,  delay  the  effective 
date  in  specific  instances  if  state  law  must  be  amended  to  imple- 
ment the  provision  and  the  state  legislature  is  not  scheduled  to 
meet  during  1988. 

7.  RETURN  ON  EQUITY  FOR  HOSPITAL  OUTPATIENT  DEPARTMENTS  (SEC. 

9367  OF  THE  BILL) 

Present  Law 

The  Secretary  is  authorized  to  pay  a  return  on  equity  capital  to 
proprietary  providers  for  services  reimbursed  on  a  reasonable  cost 
basis.  If  the  Secretary  elects  to  provide  for  a  return,  the  payment 
must  be  equal  to  the  average  rates  of  increase  on  obligations  issued 
for  purchase  by  the  Part  A  trust  fund. 

Explanation  of  Provision 

The  provision  would  eliminate  the  Secretary's  authority  to  pay 
return  on  equity  to  hospital  outpatient  departments. 

Effective  Date 

The  provision  would  be  effective  51  days  after  the  beginning  of 
cost  reporting  periods  beginning  on  or  after  October  1,  1987. 

8.  MEDICARE  PAYMENT  FOR  THERAPEUTIC  SHOES  FOR  INDIVIDUALS 
WITH  SEVERE  DIABETIC  FOOT  DISEASE  (SEC.  9368  OF  THE  BILL) 

Present  Law 

Under  current  law  Medicare  does  not  provide  coverage  or  reim- 
bursement for  therapeutic  footwear  required  for  the  treatment  of 
severe  diabetic  foot  disease. 

Explanation  of  Provision 

The  bill  would  provide  Medicare  coverage  of  therapeutic  foot- 
wear for  a  beneficiary  with  severe  diabetic  foot  disease  when  the 
physician  managing  the  beneficianr's  care  certified  the  medical 
need  for  the  therapeutic  footwear.  Following  certification,  a  podia- 
trist or  other  qualified  physician  would  be  required  to  prescribe  the 
particular  type  of  footwear  necessary,  and  the  footwear  would  be 
fitted  and  furnished  by  a  podiatrist  or  other  qualified  individual, 
such  as  a  certified  pedorthodist  or  orthodist.  To  avoid  conflicts  of 
interest,  the  physician  who  certified  the  need  for  the  footwear 
would  not  be  allowed  to  furnish  the  footwear,  unless  the  physician 
would  be  the  only  one  qualified  in  the  area. 
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Medicare  would  allow  payment  for  only  one  pair  of  footwear  a 
year.  Payment  for  therapeutic  footwear  would  be  limited  to  80  per- 
cent of  the  reasonable  charge,  up  to  a  limit  of  $300  for  custom 
molded  shoes,  $100  for  extra-depth  shoes  with  or  without  inserts, 
and  $50  for  shoe  inserts.  These  amounts  include  payment  for  any 
expenses  for  the  fitting  of  such  footwear.  The  limits  may  be  low- 
ered by  the  Secretary  or  a  carrier  if  the  Secretary  finds  that  shoes 
and  inserts  of  an  appropriate  quality  are  readily  available  below 
such  limits.  The  limits  would  be  indexed  by  the  same  percentage 
increase  allowed  for  durable  medical  equipment  for  future  years. 

The  committee  has  decided  to  provide  reimbursement  for  thera- 
peutic footwear  to  prevent  costly  hospitalizations  and  amputations 
that  diabetics  too  frequently  experience.  These  costly  medical  prob- 
lems arise  because  many  persons  with  diabetes  experience  loss  of 
feeling  and  circulatory  problems  in  their  feet  and  legs,  which 
makes  them  susceptible  to  injury,  ulceration,  infection  and  gan- 
grene. It  is  estimated  that  about  63,000  of  the  2.1  million  Medicare 
Beneficiaries  with  diabetes  have  severe  diabetic  foot  disease. 

Research  indicates  that  hospitalizations  and  amputations  due  to 
severe  diabetic  foot  disease  can  be  reduced  by  as  much  as  50  per- 
cent if  those  suffering  from  this  condition  wear  specially  fitted 
shoes.  Despite  the  effectiveness  of  these  shoes,  most  at-risk  elderly 
and  disabled  diabetics  do  not  wear  them,  because  of  the  cost  of  the 
special  shoes.  The  committee  believes  that  Medicare  coverage  of 
this  footwear  will  reduce  the  need  for  medical  treatment  and  there- 
fore the  overall  costs  to  the  Medicare  program  for  beneficiaries 
with  severe  diabetic  foot  disease. 

Effective  Date 

The  provision  would  be  effective  for  therapeutic  foot  wear  fur- 
nished on  or  after  January  1, 1988. 

9.  CX)MMUNITY  NURSING  DEMONSTRATION  PROJECTS  (SEC.  9370  OF  THE 

BILL) 

Present  Law 

No  provision. 
Explanation  of  Provision 

The  Secretary  would  be  required  to  conduct  a  demonstration 
project  involving  at  least  four  sites  of  a  prepaid  community  nursing 
system.  The  demonstration  is  intended  to  determine  the  practicali- 
ty of  prepaid  community  nursing  as  a  means  of  improving  home 
health  care  and  reducing  the  need  for  costly  institutional  care. 

Under  the  demonstration.  Medicare  beneficiaries  would  be  eligi- 
ble to  enroll  with  a  qualified  community  nursing  organization 
(CNO)  to  receive  community  nursing  services.  Covered  services 
would  include  home  health  care  and  other  appropriate  Medicare 
Part  B  covered  services  (other  than  outpatient  hospital  services, 
physicians'  services,  X-rays  services,  and  laboratory  services)  as  de- 
termined by  the  Secretary. 

Qualified  CNOs  would  receive  capitated  payments  in  a  manner 
similar  to  that  provided  to  health  maintenance  organizations  under 
a  section  1876  risk  sharing  contract. 
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The  Secretary  would  be  authorized  to  require  CNOs  to  provide 
financial  or  other  assurances  (including  financial  risk-sharing)  to 
minimize  the  potential  for  inappropriate  substitution  of  other  Med- 
icare-covered services  provided  by  the  CNO. 

The  committee  believes  that  these  assurances  are  necessary  be- 
cause, in  contrast  with  a  HMO,  a  CNO  would  be  at  risk  for  only  a 
sm£dl  portion  of  Medicare-covered  services.  Consequently,  a  CNO 
might  have  incentives  to  limit  home  care  services  inappropriately 
even  when  these  services  could  reduce  the  need  for  admission  to  a 
hospital  or  skilled  nursing  facility. 

The  Secretary  would  establish  standards  to  ensure  that  the 
orders  of  any  attending  physician  of  the  patient  are  followed  inso- 
far as  they  relate  to  services  provided  by  the  community  nursing 
organization.  In  establishing  these  standards,  the  Secretary  would 
be  required  to  consider  the  need  for  coordination  of  patient  care. 
The  committee  is  concerned  by  the  risk  to  health  that  could  result 
if  nursing  care  plans  developed  by  the  CNO  are  not  fully  consistent 
with  medical  plans  developed  by  the  patient's  attending  physician. 

The  committee  expects  that,  in  establishing  specifications  for  the 
demonstrations,  the  Secretary  would  develop  standards  which 
assure  that  services  are  provided  under  the  supervision  of  appropri- 
ately qualified  professionals. 

If  the  Secretary  determines  that  a  CNO  has  failed  to  perform  re- 
quirements stipulated  in  the  demonstration,  including  financial  re- 
sponsibilities, the  Secretary  would,  after  prompt  notice,  be  required 
to  terminate  the  CNO's  provider  agreement.  The  committee  ex- 
pects that  the  Secretary  would  monitor  for  any  pattern  of  dispro- 
portionate or  inappropriate  institutionalization  and  would  prompt- 
ly sanction  the  responsible  CNO. 

The  Secretary  would  be  required  to  implement  the  demonstra- 
tions in  a  budget  neutral  manner.  Aggregate  benefit  payments  and 
administrative  costs  under  the  demonstrations  should  not  exceed 
aggregate  pa3nnents  and  costs  which  would  have  been  made  in  the 
absence  of  the  demonstrations. 

The  Secretary  would  be  authorized  to  waive  requirements  imder 
Title  XVIII  of  the  Social  Security  Act  as  needed  to  conduct  the 
demonstrations. 

The  Secretary  would  be  required  to  submit  a  report  to  Congress 
concerning  the  advantages  and  disadvantages  of  prepaid  communi- 
ty nursing  by  no  later  than  4  years  after  enactment. 

Effective  Date 
Enactment. 

10.  PHYSICIAN  PAYMENT  STUDIES  (SEC.  9370  OF  THE  BILL) 

Present  Law 

(a)  Definitions  of  Medical  and  Surgical  Procedures. — Medi- 
care carriers  have  responsibility  for  defining  procedures  for  pay- 
ment purposes.  No  uniform  national  set  of  definitions  has  been  de- 
veloped for  use  by  the  Medicare  program. 

(b)  Expansion  of  Relative  Value  Study.— The  Secretary  is  re- 
quired to  conduct  a  study  to  develop  a  relative  value  scale  (RVS) 
for  physicians'  services.  The  report  is  due  July  1,  1989.  The  Secre- 
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tary  has  entered  into  a  cooperative  agreement  with  Harvard  Uni-. 
versity  to  develop  the  RVS  mandated  by  Ck)ngress. 

(c)  Miscellaneous  Studies. — The  Secretary  routinely  conducts 
studies  on  a  variety  of  issues  related  to  Medicare. 

Explanation  of  Provision 

(a)  Definition  of  Procedures. — (i)  The  Secretary  would  be  re- 
quired to  complete  a  study  on  variations  in  carrier  pa3rment  prac- 
tices by  May  1,  1987.  The  study  would  examine  variations  in  carri- 
ers policies  with  regard  to  bundling  of  ancillary  services  and  the 
bundling  of  pre-  and  post-operative  services  into  global  fees  for  sur- 
gical and  other  procedures.  The  study  would  provide  information 
necessary  to  enable  the  implementation  of  national  or  regional 
payment  limits  in  1989.  The  study  should  provide  recommendations 
concerning  possible  adjustments  to  geographical  pa3rment  limits 
that  would  take  into  account  legitimate  differences  in  payment 
amounts  resulting  from  different  bundling  policies. 

(ii)  The  Secretary  would  also  be  required  to  develop  uniform  defi- 
nitions of  physicians'  services  for  payment  purposes.  To  the  extent 
practical,  ancillary  procedures  commonly  performed  in  conjunction 
with  a  major  procedure  would  be  included  with  the  major  proce- 
dure, pre-  and  post-procedure  services  would  be  included  with  the 
procedure,  and  related  procedure  would  be  listed  together  if  similar 
in  terms  of  resources  requirements.  In  developing  standards  and 
definitions,  the  Secretary  would  be  required  to  consult  with  appro- 
priate national  medical  speciality  societies.  The  Secretary  would  be 
required  to  complete  the  uniform  list  by  July  1,  1989. 

The  committee  believes  that  the  development  of  uniform  defini- 
tions for  physicians'  services  should  have  a  high  priority  for  two 
reasons.  First,  uniform  procedure  definition  is  necessary  to  the  eq- 
uitable implementation  of  a  national  fee  schedule.  Second,  new 
definitions  could  address  several  well-known  shortcomings  in  the 
current  procedure  codes.  Specific  problems  include  "unbundling" — 
the  practice  of  separate  billing  for  a  man  procedure  plus  additional 
billing  for  ancillary  sei-vices  or  pre-  and  post-operative  services  in- 
stead of  submitting  a  single  all-inclusive  bill  and  "upcoding" — the 
practice  of  billing  for  a  higher  level  of  service  solely  to  increase  re- 
imbursement. 

The  committee  recognizes  that  the  development  of  uniform  pro- 
cedues  for  all  physician  services  will  be  a  lengthy  undertaking.  It  is 
expected  that  the  Secretary  will  first  develop  definitions  for  proce- 
dures which,  due  to  frequency  or  high  unit  cost,  account  for  a  high 
proportion  of  Medicare  expenditures. 

(iii)  The  Secretary  would  be  required  to  conduct  a  study  of  alter- 
native definitions  for  office  and  hospital  visits.  Currently  used  defi- 
nitions have  been  criticized  as  not  reliably  distinguishing  between 
services  which  involve  substantially  different  resource  costs.  Fur- 
thermore, imprecision  in  current  definitions  make  verification  for 
utilization  review  purposes  difficult.  Development  of  alternative 
definitions  could  result  in  more  equitable  pajrments  and  could 
result  in  program  savings.  The  study  would  be  due  by  July  1,  1989. 

(b)  Expansion  of  Relative  Value  Study. — The  Secretary  would 
be  required  to  expand  the  Department's  cooperative  agreement 
with  Harvard  University  to  develop  a  relative  value  scale  (RVS) 


960 


pursuant  to  Section  1845(e)  of  the  Social  Security  Act  to  include 
certain  additional  medical  specialties  not  included  in  the  original 
agreement.  The  specialties  that  would  be  added  are:  cardiology, 
emergency  medicine,  gastroenterology,  hematology,  infectious  dis- 
ease, oncology,  pulmonary  medicine,  nephrology,  neurology,  neuro- 
surgery, nuclear  medicine,  radiation  therapy,  plastic  surgery,  and 
physical  medicine  and  rehabilitation.  Addition  of  these  specialties 
is  needed  to  ensure  that  a  comprehensive  RVS  is  developed  that 
encompasses  the  entire  range  of  a  physicians  services  provided 
under  Medicare. 

The  committee  expects  that  the  Secretary  will  take  necessary 
steps  to  ensure  that  the  expansion  of  the  RVS  study  will  not  delay 
submission  to  the  Secretary  of  the  report  currently  being  prepared 
by  Harvard.  It  is  currently  expected  that  Harvard  will  submit  its 
report  to  the  Secretary  by  July  1,  1988.  The  committee  also  expects 
that  the  expansion  will  not  delay  submission  of  the  Secretary's 
report  to  Congress  by  July  1,  1989  as  mandated  by  Section  1845(e). 

The  committee  bill  also  requires  the  Secretary  to  arrange  for 
submission  of  the  Harvard  report  to  the  Secretary  and  all  relevant 
supporting  data  (including  survey  data,  analytic  data  files,  and  file 
documentation)  to  the  Physician  Pa3nnent  Review  Commission  no 
later  than  30  days  after  the  Secretary  receives  the  Harvard  report. 
This  would  allow  the  Commission  to  conduct  a  detailed  analysis  of 
the  proposed  RVS  and  develop  possible  modifications. 

(c)  Miscellaneous  Studies. — The  Secretary  would  be  required  to 
conduct  three  studies  related  to  physician  payment: 

(i)  A  study  of  technical  issues  related  to  fee  schedule  implementa- 
tion would  be  due  on  July  1,  1989.  The  purpose  would  be  to  identify 
any  major  technical  problems,  including  systems  changes,  that 
would  need  to  be  resolved  in  advance  to  enable  implementation  of 
a  fee  schedule  on  January  1,  1990. 

(ii)  A  study  of  issues  related  to  volume  of  physician  services 
would  include:  an  analysis  of  historical  trends  with  regard  to  in- 
creases in  volume,  including  an  analysis  of  aggregate  increases  by 
setting,  physician  specialty,  and  type  of  procedure;  an  analysis  of 
geographic  variations  in  volume;  an  analysis  of  the  effectiveness  of 
methods  currently  used  by  Medicare  to  ensure  that  payments  are 
made  only  for  medically  necessary  services;  development  and  anal- 
ysis of  alternative  methods  to  control  volume  of  services;  and  an 
analysis  of  the  likely  effect  on  volume  if  pa5mient  for  physician 
services  is  based  on  a  relative  value  scale.  An  interim  report  would 
be  due  by  May  1,  1988.  A  final  report  would  be  due  by  May  1,  1989. 

(iii)  A  two-part  study  of  out-of-pocket  health  care  costs  incurred 
by  Medicare  beneficiaries  would  be  required. 

The  study  would  consist  of  a  beneficiary  survey  to  determine  the 
distribution  of  out-of-pocket  liabilities  and  expenditures  for  health 
care  services.  The  survey  should  also  determine  the  extent  to 
which  such  out-of-pocket  costs  are  covered  by  other  insurance  cov- 
erage. With  regard  to  physician  services  covered  under  Medicare, 
beneficiaries  would  be  asked  specific  questions  related  to  collection 
efforts,  effect  of  extra  charges  on  choice  of  physician,  and  knowl- 
edge and  use  of  the  participating  physician  program.  Appropriate 
socio-economic  data  would  also  be  collected. 
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A  survey  of  physicians  would  also  be  conducted  to  determine  col- 
lection rates  for  unassigned  claims  and  for  coinsurance  and  deduct- 
ible payments  in  the  case  of  assigned  claims.  Collection  rates  would 
be  analyzed  by  physician  specialty,  type  of  practice,  region,  and  by 
other  appropriate  factors.  The  study  would  be  due  on  July  1,  1989. 

Finally,  the  Ph3rsician  Pajrment  Review  Commission  would  be  re- 
quired to  conduct  a  study  of  geographic  variations  in  approved 
charges  or  prevailing  charges.  The  Commission  would  be  required 
to  develop  policy  recommendations  for  reducing  unjustified  vari- 
ations in  pajnnent  levels  after  adjusting  for  geographic  differences 
in  cost  of  practice  and  cost  of  living.  The  report  would  be  due  no 
later  than  March  1,  1988. 

Effective  Date 
Enactment. 

11.  MISCELLANEOUS  AND  TECHNICAL  PROVISIONS  (SEC.  9371  OF  THE 

BILL) 

Present  Law 

(a)  Prompt  Submission  of  Data. — The  Secretary  has  developed  a 
national  Part  B  data  system  known  as  the  Part  B  Medicare  Annusd 
Data  System  (B-MADS). 

(b)  Capacity  To  Set  Geographic  Payment  Limits.— There  are  no 
regional  or  national  limits  on  pajrment  under  current  law. 

(c)  Revision  of  Appointment  Process  for  the  Physician  Pay- 
ment Review  Commission.— In  appointing  the  members  of  the 
Physician  Payment  Review  Commission,  the  Director  of  the  Office 
of  Technology  Assessment  is  required  to  consult  with  a  variety  of 
national  organizations  in  seeking  nominations. 

(d)  Appucation  of  Maximum  Allowable  Actual  Charge 
(MAAC)  Limits.— The  Omnibus  Budget  Reconciliation  Act  of  1986 
established  MAAC  limits  to  prevent  increases  in  extra  charges  for 
beneficiaries  on  unassigned  claims. 

For  1987,  MAACs  are  based  on  actual  charges  during  the  April- 
June  1984  base  period.  If  a  physician's  base  period  actual  charge 
exceeds  115  per  cent  of  the  1987  prevailing  charge,  the  MAAC  is 
101  percent  of  the  base  period  charge.  Otherwise,  the  MAAC  equals 
the  base  period  charge  increased  by  one  quarter  of  the  difference 
between  115  percent  of  the  1987  prevailing  charge  and  the  base 
period  charge. 

For  physicians  without  a  base  period  charge,  the  MAAC  is  based 
on  the  50th  percentile  of  customary  charges  of  nonparticipating 
physicians  during  July  1986-June  1987.  Similar  rules  apply  for 
1988,  1989,  and  1990. 

MAACs  are  to  be  provided  to  physicians  at  the  beginning  of  each 
year.  If  a  physician  knowingly  and  willfully  charges  on  average 
more  than  the  applicable  MAAC,  the  ph3rsician  would  be  liable  for 
civil  monetary  penalties  or  exclusion  from  Medicare. 

(e)  Clarification  of  Penalties  for  Unassigned  Laboratory 
Services. — Assignment  is  required  on  all  claims  for  clinical  diag- 
nostic laboratory  services.  No  pa3anent  may  be  made  if  assignment 
is  not  accepted. 


962 

(f)  Extension  of  Moratorium  on  Laboratory  Payment  Demon- 
stration.— The  Secretary  is  prohibited  from  conducting  any  dem- 
onstration project  related  to  use  of  competitive  bidding  tor  the  pay- 
ment of  clinical  diagnostic  laboratory  services.  The  moratorium 
will  expire  on  January  1, 1988. 

(g)  Applying  Prompt-Pay  Interest  Requirement  to  Comprehen- 
sive Outpatient  Rehabilitation  Facilities.— In  general,  hospitals, 
physicians,  and  suppliers  of  medical  equipment  receive  interest 
payments  from  medicare  if  the  time  period  for  pajrment  of  clean 
claims  exceeds  a  specified  period.  Interest  pa3rments  are  not  re- 
quired for  Part  B  providers  paid  by  intermediaries. 

Gi)  Treatment  of  Certain  Comprehensive  Outpatient  Reha- 
bilitation Facilities.— The  Secretary  by  regulation  has  required, 
as  a  condition  of  pajrment,  that  all  comprehensive  outpatient  reha- 
bilitation services  be  provided  at  a  single  fixed  location. 

(i)  Technical  Part  B  Amendments.— There  are  a  number  of 
drafting  errors  in  current  law. 

Explanation  of  Provision 

(a)  Prompt  Submission  of  Data.— The  Secretary  would  be  re- 
quired to  submit  B-MADS  data  for  a  year  to  the  Physician  Pay- 
ment Review  Commission  (PPRC),  the  CJongressional  Budget  Office 
(CBO),  and  the  Congressional  Research  Service  (CRS)  no  later  tluui 
9  months  after  the  close  of  the  year. 

To  ensure  that  data  is  available  on  a  timely  basis,  the  Secretary 
would  be  required  to  establish  carrier  performance  evaluation 
standards  for  preparation  and  submission  of  B-MADS  data.  Carri- 
ers would  be  required  to  submit  data  that  meets  the  applicable 
stcuidards  no  later  than  6  months  £ifter  the  close  of  the  year.  The 
Secretary,  in  consultation  with  PPRC,  CBO,  and  CRS  would  estab- 
lish and  revise  standards  for  B-MADS  data  on  an  annual  basis. 

The  Secretary  would  be  required  to  provide  PPRC,  CBO,  and 
CRS  with  additional  data  as  may  be  reasonably  requested  on  an 
agreed-upon  schedule. 

Finally,  the  Secretary  would  be  required  to  develop  a  system  for 
providing  summary  data  on  Part  B  costs  on  a  quarterly  basis.  Re- 
ports should  provide  aggregate  costs  by  type  of  service  and  type  of 
provider.  Summary  reports  would  be  submitted  to  PPRC,  CBO,  and 
CRS  no  later  than  90  days  after  the  end  of  the  quarter.  Quarterly 
reports  would  be  due  starting  with  the  first  quarter  of  calendar 
year  1989. 

Since  1981,  the  committee  has  been  obligated,  on  an  tuinual 
basis,  to  develop  deficit  reduction  measures  involving  Part  B.  This 
need  is  expected  to  continue.  The  committee's  efforts,  in  this 
regard,  have  been  impeded  by  problems  in  the  Part  B  data  system. 
The  committee,  therefore,  expects  the  Secretary  to  give  highest  pri- 
ority to  cooperation  with  Congressional  agencies  advising  the  com- 
mittee on  Medicare  issues. 

The  committee  fully  appreciates  the  fact  that  some  expenditures 
may  be  necessary  to  improve  the  timeliness,  quality,  and  analytic 
utility  of  Part  B  data.  For  example,  the  committee  understands 
that  the  beneficiary,  provider,  and  procedure  files  do  not  include 
associated  prevailing  and  customary  charge  data.  Moreover,  data 
files  do  not  include  information  concerning  maximum  allowable 
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actual  charge  limits.  These  shortcomings  make  it  impossible  to  ex- 
amine important  policy  issues.  The  committee  strongly  urges  that 
these  and  other  relevant  data  be  included  in  the  B-MADS  system 
as  soon  as  possible. 

(b)  Capacity  To  Set  Geographic  Payment  Limits.— The  Secre- 
tary would  be  required  to  develop  the  capability  to  implement  geo- 
graphic limits  on  payments  and  charges  based  on  statewide,  region- 
al, or  national  prevailing  charges  beginning  January  1,  1989. 

The  committee  believes  that  it  is  important  for  HCFA  to  develop 
promptly  systems  necessary  to  support  geographic  payment  limits. 
Advance  preparation  would  be  required  to  enable  implementation 
as  part  of  the  1989  reasonable  charge  update. 

(c)  Revision  of  Appointment  Process  for  the  Physician  Pay- 
ment Review  Commission.— The  requirement  that  the  Director  of 
the  Office  of  Technology  Assessment  seek  nominations  from  vari- 
ous organizations  is  repealed.  The  Director  shall  appoint  individ- 
uals with  national  recognition  for  their  expertise  in  health  econom- 
ics, physician  reimbursement,  medical  practice,  and  other  related 
fields. 

(d)  Appucation  of  Maximum  Allowable  Actual  Charge 
(MAAC)  Limits. — A  nonparticipating  physician  without  an  actual 
charge  for  a  procedure  during  the  Apnl-June  1984  base  period 
could  submit  documentation  to  the  Medicare  carrier  to  show  that 
the  physician  had  an  established  charge  for  the  procedure  prior  to 
June  30,  1984.  Charges  made  to  individuals  not  covered  by  Medi- 
care could  be  used  for  this  purpose.  If  the  carrier  agrees  that  the 
physician  had  an  established  charge  prior  to  June  30,  1984,  the 
physician's  MAAC  would  be  based  on  this  charge. 

The  purpose  of  the  amendment  is  to  prevent  unintended  "roll- 
backs" in  charge  limits  for  physicians  who  had  an  established 
actual  charge  for  a  procedure  prior  to  imposition  of  the  Medicare 
fee  freeze  on  July  1, 1984. 

The  committee  provision  would  also  amend  current  law  to  pro- 
vide that  the  MAACs  would  apply  as  a  fiat  limit  on  individual 
charges  rather  than  as  a  limit  on  average  charges  over  the  course 
of  a  year.  If  a  nonparticipation  physician  knowingly  and  willfully 
charges  amounts  in  excess  of  the  applicable  MAAC  on  a  repeated 
basis,  the  physician  would  be  subject  to  civil  monetary  penalties  or 
exclusion  from  Medicare. 

The  committee  believes  that  a  flat  limit  a  clear  rule  that  will 
promote  compliance  and  understanding  of  the  MAAC  limit.  Appli- 
cation of  the  MAAC  on  the  basis  of  average  charges  has  made  it 
difficult  for  physicians  to  know  when  they  are  in  compliance  and 
has  hindered  monitoring  by  carriers. 

(e)  Clarification  of  Penalties  for  Unassigned  Lab  Services.— 
To  ensure  that  providers  comply  with  the  current  law  requirement 
that  assignment  be  accepted  for  clinical  diagnostic  laboratory  serv- 
ices, providers  who  knowingly  and  willfully  violate  the  assignment 
requirement  on  a  repeated  basis  would  be  subject  to  civil  monetary 
penalties  of  up  to  $2,000  and/or  exclusion  from  Medicare. 

Many  physicians  are  not  accepting  assignment  on  laboratory 
tests.  As  a  result,  beneficiaries  are  having  to  pay  full  charges  for 
these  services  without  any  Medicare  reimbursement,  even  though 
the  same  services  generally  would  be  available  with  full  Medicare 
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coverage  and  at  a  lower  cost  from  hospital-operated  or  independent 
laboratory  providers. 

For  example,  one  carrier  reported  that  during  first  six  months  of 
1987,  156,000  claims  for  laboratory  tests,  totaling  $2.8  million,  were 
denied  because  assignment  was  not  accepted. 

The  committee  continues  to  believe  that  pajrments  under  the 
clinical  laboratory  fee  schedule  are  sufficient  to  allow  efficient  pro- 
viders to  make  a  reasonable  profit  without  imposing  additional 
charges  on  beneficiaries.  Allowing  an  exception  to  the  assignment 
requirement  for  physicians  would  give  physician-owned  clinical  lab- 
oratories an  unfair  competitive  advantage  and  would  encourage  the 
operation  of  inefficient  facilities. 

(f)  Extension  of  Moratorium  on  Laboratory  Payment  Demon- 
stration.— The  moratorium  on  competitive  bidding  demonstrations 
for  clinical  laboratory  services  would  be  extended  until  January  1, 
1989. 

(g)  Applying  Prompt-Pay  Interest  Requirement  to  Comprehen- 
sive Outpatient  Rehabilitation  Facilities. — Prompt  payment 
provisions  would  be  extended  to  claims  submitted  by  comprehen- 
sive outpatient  rehabilitation  facilities,  rehabilitation  agencies,  and 
other  Part  B  providers.  Interest  pa3mients  would  be  due  for  such 
claims  if  the  carrier  fails  to  meet  standards  for  timeliness  of  claims 
payment. 

Qi)  Treatment  of  Certain  Comprehensive  Outpatient  Reha- 
bilitation Facilities.— The  Secretary  would  be  prohibited  from  re- 
quiring that  comprehensive  outpatient  rehabilitation  facilities  cer- 
tified on  or  before  July  1,  1987  provide  physical  therapy,  occupa- 
tional therapy,  and  speech  pathology  services  at  a  single  fixed  loca- 
tion. Such  facilities  could  provide  these  services  at  other  locations 
if  provided  as  an  integrated  part  of  a  comprehensive  rehabilitation 
plan. 

The  Secretary  would  be  required  to  monitor  the  provision  of 
physical  therapy,  occupational  therapy,  and  speech  pathology  serv- 
ices at  sites  other  than  a  single  fixed  location.  The  Secretary  would 
be  required  to  report  to  Congress  by  no  later  than  January  1,  1989 
on  the  quality  of  such  ofinsite  services,  on  compliance  of  such  facili- 
ties with  the  requirements  of  section  1861(ccX2),  and  on  whether 
the  exemption  from  the  single  site  requirement  should  be  extended 
to  facilities  certified  after  July  1,  1987. 

(i)  Technical  Part  B  Amendments. — A  number  of  drafting 
errors  in  current  law  would  be  corrected. 

Effective  Date 

Paragraphs  (c)  and  (d)  are  effective  for  items  and  services  provid- 
ed on  or  after  January  1,  1988.  Other  paragraphs  are  effective  on 
enactment. 

Part  4 — ^Provisions  Relating  to  Peer  Review  Organizations 

peer  review  organizations  (SEC.  9381  OF  THE  BILL) 

Present  Law 

(a)  Contract  Period  for  PROs. — Contracts  with  peer  review  or- 
ganizations have  a  two-year  term. 
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(b)  Beneficiary  Liability  for  PRO  Disallowed  Seryices.—No 
Medicare  pajrment  may  be  made  for  a  service  determined  by  a  PRO 
to  have  been  unnecessary  or  of  substandard  quality.  Although  phy- 
sicians may  not  charge  beneficiaries  for  imnecessary  services, 
under  current  law,  they  may  charge  for  services  determined  by  a 
PRO  to  be  of  substandard  quality.  Hospitals  may  not  charge  benefi- 
ciaries for  the  inpatient  hospital  deductible  if  Medicare  payment 
for  inpatient  care  is  denied  by  a  PRO  for  reasons  of  substandard 
quality,  but  may  charge  for  the  deductible  in  the  case  of  medical 
necessity  denials. 

(c)  Review  Standards  and  Provider  Education. — PROs  are  re- 
quired to  apply  professionally  developed  norms  of  care  when  re- 
viewing the  medical  necessity  or  quality  of  services.  Each  PRO  is 
required  to  develop  its  own  norms  of  care. 

Explanation  of  Provision 

(a)  Contract  Period  for  PROs. — The  Secretary  would  be  author- 
ized to  extend  existing  contracts  for  up  to  6  months  and  to  provide 
up  to  two  additional  extensions  of  one  year  each.  Subsequently,  the 
Secretary  could  provide  for  a  three-year  contract  period  for  PROs 
which  have  been  performing  satisfactorily. 

The  committee  believes  that  under  current  procedures,  an  exces- 
sive amount  of  administrative  effort  is  consumed  by  the  contract 
renewal  process.  Contracts  with  53  PROs  expire  during  a  6-month 
period  every  other  year.  PROs  are  just  beginning  work  under  a 
new  contract  when  they  must  begin  to  plan  for  contract  renewals. 
As  a  result,  the  contract  renewal  process  has  diverted  HCFA  and 
PRO  administrators  from  the  more  important  long-term  task  of  im- 
proving the  PRO  scope  ,  of  work.  The  committee  provision  would  ad- 
dress these  problems  by  allowing  HCFA  to  stagger  contract  expira- 
tion dates  and  would  allow  HCFA  to  renew  contracts  for  three-year 
terms. 

Renewal  for  a  three-year  term  would  only  be  allowed  for  those 
PROs  which  the  Secretary  determines  to  be  satisfactory  perform- 
ers. The  committee  expects  that  the  Secretary  would  be  judicious 
in  determining  whether  a  PRO  has  performed  sufficiently  well  to 
warrant  a  three-year  extension. 

(b)  Beneficiary  Liability  for  PRO  Disallowed  Services.— -Phy- 
sicians would  not  be  allowed,  to  bill  Medicare  beneficiaries  for  serv- 
ices for  which  payment  has  been  denied  by  a  PRO  for  reason  of 
substandard  quality.  If  a  physician  bills  a  beneficiary  for  such  a 
service  before  receiving  a  denial  notice  from  the  PRO  and  the  bene- 
ficiary pays  for  the  service,  the  physician  would  be  requried  to 
make  a  refund  within  30  days  of  receving  a  denial  notice.  If  the 
physician  appeals  the  PRO's  decision  on  a  timely  basis,  repayment 
would  not  be  due  until  15  days  after  receiving  notice  of  an  adverse 
decision  on  appeal. 

Beneficiaries  would  be  indemnified  by  Medicare  for  any  coinsur- 
ance or  deductible  payments  made  to  a  hospital  or  other  provider 
if:  (i)  Medicare  payment  for  the  service  is  denied  on  medical  neces- 
sity grounds,  (ii)  the  provider  knew  or  should  have  known  that  pay- 
ment would  be  denied,  and  (iii)  the  beneficiary  did  not  know  and 
had  no  reason  to  know  that  payment  would  be  denied.  Any  indem- 
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nification  so  paid  would  be  treated  as  an  overpa3mient  to  the  pro- 
vider and  recoverable  pursuant  to  applicable  provisions  of  law. 

(c)  Review  Standards  and  Provider  Education.— Requirements 
regarding  review  norms  to  be  used  by  PROs  would  be  amended  to 
require  that  such  norms  include  consideration  of  social  factors 
which  could  adversely  affect  the  safety  or  effectiveness  of  treat- 
ment provided  on  an  outpatient  basis.  Such  factors  could  include 
the  distance  from  a  patient's  residence  to  the  site  of  outpatient 
care,  availability  of  nearby  alternative  sites  of  care,  and  the  pa- 
tient's (or  the  family's)  ability  to  carry  out  necessary  or  prescribed 
self-care  regimens. 

Each  PRO  would  be  required  to  provide,  not  less  often  than  quar- 
terly, for  a  physician  representing  the  PRO  to  meet  with  the  medi- 
cal and  administrative  staff  of  each  hospital  in  the  PRO's  service 
area.  The  PRO  representative  would  educate  providers  concerning 
Medicare  coverage  standards  and  would  discuss  clinical  issues  un- 
derlying the  pro's  denial  and  sanction  activities.  Although  the 
committee  believes  that  face-to-face  discussions  between  providers 
and  PROs  are  crucial  to  the  success  of  the  program  and  should  be 
encouraged  wherever  possible,  PROs  would  have  flexibility  to 
schedule  regional  meetings  instead  of  meetings  with  individual  hos- 
pitals. 

Each  PRO  would  also  be  required  to  publish  and  distribute  at 
least  twice  a  year  a  report  which  describes  the  type  of  cases  in- 
volved in  pa3rment  denials.  The  report  should  provide  an  analysis 
of  the  common  clinical  issues  with  the  goal  of  giving  providers  con- 
crete guidance  as  to  the  circumstances  under  which  pa3rment  is 
likely  to  be  denied  for  reasons  of  medical  necessity  or  quality. 

Effective  Date 

Paragraph  (a)  is  effective  on  enactment.  Paragraph  (b)  applies  to 
services  provided  on  or  after  January  1,  1988.  Paragraph  (c)  applies 
to  contracts  with  PROs  as  of  6  months  after  enactment. 

Part  5 — State  Health  Insurance  Pools 

incentives  for  the  establishment  of  state  health  insurance 
poous  (sec.  9391  of  the  bill) 

Present  Law 

Under  current  law  States  are  not  required  to  establish  health  in- 
surance pools  for  the  purpose  of  offering  health  insurcmce  to  people 
who  are  otherwise  unable  to  purchase  health  insurance. 

Beginning  in  1974  States  have  enacted  laws  establishing  compre- 
hensive health  insurance  pools.  These  States  are:  Connecticut,  Flor- 
ida, Illinois,  Indiana,  Iowa,  Maine,  Minnesota,  Montana,  Nebraska, 
New  Mexico,  North  Dakota,  Oregon,  Tennessee,  Washington,  and 
Wisconsin. 

Each  State  insurance  pool  is  an  independent  nonprofit  corpora- 
tion governed  by  a  board  and  administered  by  an  insurance  carrier 
selected  by  the  board. 
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Explanation  of  Provision 

States  woud  be  encouraged  to  voluntarily  establish  health  insur- 
ance risk  pools. 

If  a  State  establishes  a  health  insurance  risk  pool  that  meets  the 
statutory  criteria,  any  large  employer  doing  business  in  the  State, 
whether  or  not  it  provides  insurance  for  its  employees  or  has  an 
ERISA  self  funded  plan  would  have  to  share  in  pool  losses  or  be 
subject  to  a  Federal  tax.  Because  this  provision  affects  employers 
and  not  employee  welfare  benefit  plans,  it  has  no  effect  on  ERISA 
or  ERISA  preemption  of  State  law. 

The  term  "large  employer"  with  regard  to  a  State  risk  pool, 
means  an  employer,  who,  on  each  of  some  20  days  during  the  tax- 
able year  or  the  preceding  taxable  year,  employed  for  some  portion 
of  the  day  (whether  or  not  at  the  same  moment  of  time)  20  or  more 
individuals. 

The  term  "large  employer**  does  not  include  the  United  States, 
any  State  or  political  subdivision  thereof,  or  any  possession  of  the 
United  States  or  any  agency  or  instrumentality  of  any  of  the  above 
including  the  United  States  Postal  Service  and  Post  Rate  Commis- 
sion. However,  the  term  "large  employer"  does  include  any  nonap- 
propriated fund  instrumentality  of  the  United  States.  The  commit- 
tee has  included  nonappropriated  fund  instrumentalities  because 
these  entities  are  for-profit  employers  and  therefore  should  be  in- 
cluded as  are  all  other  for-profit  employers  doing  business  in  the 
State. 

The  term  "large  employer"  also  does  not  include,  with  respect  to 
a  State  health  insurance  pool  in  a  State,  any  (1)  church,  (2)  conven- 
tion or  association  of  churches,  or  (3)  organization  which  is  con- 
trolled by  or  associated  (as  described  in  section  414(cX3XD)  of  the 
Internal  Revenue  Code)  with  a  church  or  convention  or  association 
of  churches,  if  the  church,  convention,  association,  or  organization 
states  that  it  is  opposed  for  religious  reasons  to  participation  in  the 
State  health  insurance  pool  of  that  State.  The  Secretary  of  Health 
and  Human  Services  shall  develop  the  procedures  by  which  such  a 
church,  convention  or  association,  or  organization  may  become 
exempt  from  pool  participation. 

To  the  extent  that  there  are  losses  in  a  State  pool,  the  losses 
would  be  assessed  equitably  among  all  participating  employers  in 
the  State.  Each  State  would  be  required  to  define  how  the  losses 
would  be  equitably  assessed  among  the  participating  employers  in 
its  State.  Any  employer  that  does  not  voluntarily  participate  in 
sharing  the  losses  in  a  risk  pool  would  be  subject  to  the  imposition 
of  a  Federal  tax  equal  to  5  percent  of  gross  wages  (as  defined  in  the 
Internal  Revenue  Code  sec.  3401)  paid  or  incurred  during  the  tax- 
able year.  If  a  State  does  not  create  a  health  insurance  risk  pool, 
there  would  be  no  tax  on  employers  in  that  State. 

All  residents  of  a  State  with  a  pool  who  are  not  eligible  for  Medi- 
care or  Medicaid  would  be  eligible  to  purchase  health  insurance 
from  the  risk  pool. 

A  State  risk  pool  would  charge  a  premium  based  upon  the  rea- 
sonable actuarial  projection  of  anticipated  use  of  health  services 
and  expenses.  The  premium  rate  would  be  expected  to  ensure  that 
the  pool  is  self-supporting  but  in  no  event  could  it  be  higher  than 
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150  percent  of  the  average  premium  rates  for  individual  standard 
risk  policies  for  comparable  coverage  sold  in  the  State. 

The  insurance  policies  offered  under  the  State  risk  pool  would  be 
required  to  offer  coverage  typical  of  large  employer  plans  except 
that:  (1)  out-of-pocket  limits  would  be  no  more  than  $2,000  for  indi- 
viduals and  $4,000  for  families,  (2)  there  could  be  a  choice  of  deduc- 
tibles but  no  deductible  could  exceed  $1,000  per  covered  individual, 
(3)  exclusion  of  coverage  for  preexisting  conditions  could  not  be  for 
more  than  6  months,  except  no  waiting  period  could  be  imposed  for 
certain  newborns  and  infants  under  the  age  of  1  year,  (4)  lifetime 
limits  on  benefits  could  not  be  less  than  $500,000,  and  (5)  the  pur- 
chase and  repair  of  durable  medical  equipment  would  be  covered. 

The  exclusion  of  coverage  for  preexisting  conditions  would  not 
apply  in  the  following  circumstances:  (1)  to  a  newborn  child  of  a 
parent  covered  under  the  pool  plan,  (2)  to  a  child  who,  at  the  time 
of  application  for  pool  insurance,  is  under  1  year  of  age  and  whose 
private  health  insurance  lifetime  limit  has  been  exhausted,  or  (3)  to 
a  condition  of  a  child  at  the  time  of  birth  if  the  child  is  under  1 
year  of  age  at  the  time  of  application  for  insurance  and  the  condi- 
tion is  diagnosed  not  later  than  30  days  after  the  birth  of  the  child. 
The  committee  has  included  the  exemption  for  clause  (1)  because 
all  States  currently  require  that  insurance  benefits  cover  newborn 
from  the  moment  of  birth. 

The  committee  is  concerned  about  the  lack  of  access  to  health  in- 
surance for  those  who  exhaust  the  lifetime  limits  of  their  private 
health  insurance  and  for  those  high  cost  infants  who  currently 
have  no  health  insurance.  The  committee  anticipates  that  the  State 
risk  pool  will  serve  as  insurance  of  last  resort  for  these  groups  and 
others. 

A  State  health  insurance  risk  pool  may  deny  coverage  for  some 
or  all  services  or  costs  directly  relating  to  abortion. 

A  State  health  insurance  risk  pool  may  include  cost  containment 
features  that  are  currently  utilized  by  large  employer  groups  in  the 
State. 

Existing  State  health  insurance  risk  pools  would  be  allowed  to 
maintain  all  of  their  current  policies.  Any  State  that  chooses  to  op- 
erate a  pool  under  this  provision  would  have  to  comply  with  all  of 
the  requirements  set  forth  in  this  provision. 

The  committee  understands  the  State  health  insurance  pools  es- 
tablished by  this  provision  are  generally  designed  for  people  who 
can  afford  to  pay  sizable  premiums.  A  State  or  other  entity  would 
be  permitted  to  provide  payment  of  part  or  all  of  the  premium  of 
an  enroUee  and  could  vary  the  amount  of  the  payment  based  on 
the  enroUee's  income  or  on  some  other  basis. 

A  recent  General  Accounting  Office  study  indicated  that,  pool 
losses  ranged  from  about  $0.50  to  $1.76  per  person  covered  by 
health  insurance  in  the  States  having  pools  in  place.  The  commit- 
tee therefore  believes,  based  on  the  experience  of  the  States  which 
have  enacted  similar  legislation,  that  the  losses  will  be  small. 

The  committee  anticipates  that  the  establishment  of  these  health 
insurance  pools  will  take  some  pressure  off  the  need  for  new  or  ex- 
isting public  programs  for  people  who  do  not  have  access  to  health 
insurance. 
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The  committee  understands  that  States  have  generally  chosen  to 
tax  contracts  or  policies  of  insurance  sold  to  employee  benefit  plans 
(or  insurance  companies  that  sell  employers  such  contracts  or  poli- 
cies) to  pay  for  losses  to  the  pool.  This  has  created  an  impression  of 
unfairness;  i.e.,  that  only  those  employers  that  choose  to  provide 
health  insurance  through  State-regulated  commercial  insurers  can 
be  required  to  help  fund  risk  pool  shortfalls.  Under  the  current  ap- 
proach, employers  with  ERISA  self-funded  health  benefit  plans  are 
immune  from  taxation.  Illinois,  alone,  has  chosen  to  fund  pool 
losses  through  general  revenues.  The  committee  intends  that  by 
spreading  potential  losses  among  all  large  employers  in  the  State 
that  equity  and  fairness  will  be  served. 

Effective  Date 

The  proposal  would  be  effective  for  taxable  years  beginning  on  or 
after  January  1,  1989,  after  a  State  establishes  a  risk  pool  in  com- 
pliance with  the  provisions  in  the  proposal. 

Subtitle  E— Customs  User  Fees;  Trade  and  Customs  Agency 
Authorizations 

1.  CUSTOMS  USER  FEES  (SEC.  9401  OF  THE  BILL) 

Present  Law 

As  enacted  in  the  Omnibus  Budget  Reconciliation  Act  of  1986,  an 
ad  valorem  user  fee  is  applied  to  all  formal  entries  of  merchandise 
imported  for  consumption  in  the  amount  of  0.22  percent  during 
fiscal  year  1987,  dropping  to  the  lesser  of  0.17  percent  or  the  rate 
which  will  provide  revenue  equal  to  the  appropriated  level  of  Cus- 
toms' commercial  operations  in  fiscal  year  1988,  and  expiring  Sep- 
tember 30,  1989.  The  fee  does  not  apply  to  articles  classifiable  in 
schedule  8  of  the  Tariff  Schedules  (including  products  containing 
U.S.  components  which  are  classifiable  in  item  807.00  of  the  Sched- 
ules and  U.S.  articles  returning  to  the  United  States  after  having 
been  repaired  (item  806.20)  or  processed  (806.30)  abroad). 

Explanation  of  Provision 

Section  9401  amends  the  customs  user  fees  provisions  in  several 
important  respects.  First,  the  expiration  date  for  the  fees  would  be 
extended  for  1  additional  year,  until  September  30,  1990,  and  the 
original  fee  level  of  0.22  percent  would  be  restored  and  remain  in 
effect  through  fiscal  year  1988,  at  which  time  the  rate  would  be  ad- 
justed to  the  lesser  of  0.22  percent  or  the  rate  which  would  provide 
revenue  approximating  the  appropriated  level  of  Customs'  commer- 
cial operations.  Second,  in  order  to  avoid  placing  a  double  burden 
on  operators  of  foreign  trade  zones  and  customs  bonded  ware- 
houses, a  provision  has  been  added  precluding  the  Customs  Service 
from  assessing  an  annual  fee  on  such  operators  in  addition  to  the 
per-entry  fee  which  is  now  applicable  to  merchandise  withdrawals 
from  such  facilities. 

Third,  the  committee  has  taken  steps  to  close  the  so-called 
806.30/807.00  loophole  which,  under  current  law,  permits  importers 
to  avoid  the  application  of  the  users  fees  entirely  if  any  portion  of 
the  imported  article  is  of  U.S.  origin  and  eligible  for  duty-free 
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gations  in  the  demand  deposit  SLG  Series  shall  include  any  income 
lost  because  the  credit  was  not  made  upon  the  expiration  of  the 
period. 

Subtitle  H — Miscellaneous  Provisions 

1.  COLLECTION  OF  NONTAX  DEBTS  OWED  TO  FEDERAL  AGENCIES:  3-YEAR 
EXTENSION  (SEC.  9702  OF  THE  BILL,  SEC.  6402  OF  THE  CODE,  AND  SEC. 
3720A  OF  TITLE  31,  UNITED  STATES  CODE) 

Present  Law 

Certain  Federal  agencies  are  authorized  to  notify  the  IRS  that  a 
person  owes  a  past  due,  legally  enforceable  debt  to  the  agency.  The 
IRS  then  must  reduce  the  amount  of  any  tax  refund  due  the  person 
by  the  amount  of  the  debt  and  pay  that  amount  to  the  agency.  This 
program  expires  after  December  31,  1987. 

Etefore  a  refund  can  be  offset  imder  this  progremi,  the  agency 
which  is  owed  a  debt  must  certify  to  the  Treasury  that  the  debtor 
has  been  notified  about  the  proposed  offset  and  has  been  given  at 
least  60  days  to  present  evidence  that  all  or  part  of  the  debt  is  not 
past  due  or  not  legally  enforceable.  If  a  refund  otherwise  due  an 
individual  is  subject  to  offset  both  under  this  provision  and  because 
of  AFDC  past-due  support,  the  offset  for  AFDC  past-due  support  is 
implemented  first. 

Under  IRS  regulations,  the  program  only  affects  refunds  due  in- 
dividuals, not  corporations. 

Reasons  for  Change 

The  committee  determined  that  a  3-year  extension  of  the  debt 
collection  provisions  is  appropriate  so  that  the  Federal  Grovemment 
can  use  every  means  available  to  collect  debts  owed  to  Federal 
agencies  that  the  agencies  have  been  unable  to  collect  themselves. 
Tlie  committee  did  not  believe  it  appropriate  to  permit  existing 
debt  collection  provisions  to  expire  at  a  time  when  additional  reve- 
nues are  needed  to  reduce  the  budget  deficit.  Moreover,  expanding 
the  debt  collection  program  to  apply  to  debts  owed  to  all  Federsd 
agencies  by  individuals  or  corporations  should  enhance  the  effec- 
tiveness of  the  program. 

The  committee  was  also  concerned,  however,  about  the  possible 
negative  effect  of  this  program  on  voluntary  tax  compliance.  The 
committee  therefore  provided  that  the  extension  would  be  for  3 
years,  which  would  provide  the  Ck)ngress  with  an  additional  oppor- 
tunity to  assess  the  effect  of  the  program  on  voluntary  tax  compli- 
ance. The  committee  has  also  required  that  the  GAO  report  on  the 
impact  of  this  program  on  voluntary  tax  compliance.  This  report 
will  be  an  important  element  in  assessing  the  effectiveness  of  the 
program. 

Explanation  of  Provision 

The  bill  extends  for  3  years  the  tax  refund  offset  program.  In  ad- 
dition, the  bill  expands  the  scope  of  the  program  in  two  ways.  First 
it  applies  to  debts  owed  to  all  (not  just  selected)  Federal  agencies. 
Second,  it  applies  to  debts  owed  by  either  individuals  or  corpora- 
tions. 
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The  committee  understands  that,  prior  to  the  enactment  of  this 
bill,  some  Federal  agencies  may  take  actions  to  notify  a  debtor  of  a 
proposed  offset  and  to  certify  to  the  Treasury  that  a  debt  is  owed, 
as  required  by  section  3720A  of  title  31,  United  States  Code.  The 
committee  believes  that  these  preliminary  agency  actions  are  ap- 
propriate and  intends  that  they  not  be  affected  by  the  fact  that 
they  were  taken  before  Congress  enacted  the  3-year  extension  of 
the  Federal  debt  collection  program  provided  for  by  this  bill. 

The  committee  believes  that,  prior  to  the  expiration  date  of  De- 
cember 31,  1990,  this  provision  should  be  evaluated  to  determine 
the  extent  to  which  it  facilitates  the  collection  of  debts  owed  the 
Federal  Government  and  increases  the  amount  of  debts  collected, 
as  well  as  to  examine  the  effects  of  this  provision  on  voluntary  tax- 
payer compliance  with  the  income  tax  law.  Therefore,  the  commit- 
tee has  required  that  GAO  report  to  the  Congress  on  the  effects  of 
this  program  on  voluntary  tax  compliance.  This  report  is  to  provide 
and  anal3rze  data  on  the  effects  of  the  program,  such  as  whether 
taxpayers  whose  refunds  are  offset  continue  to  file  tax  returns  and 
whether  those  taxpayers  adjust  their  withholding  so  as  to  create 
additional  tax  collection  difficulties. 

Effective  Date 

The  provision  is  effective  on  January  1,  1988,  and  expires  after 
December  31, 1990.  The  report  is  due  on  April  1,  1989. 

2.  ESTABUSH  A  NATIONAL  CX>MMISSION  ON  CHILDREN  (SEC.  9703  OF  THE 

BILL) 

Present  Law 

No  provision. 
Explanation  of  Provision 

The  bill  would  create  a  bipartisan  Commission  on  Children  to 
bring  national  attention  to  and  devise  national  solutions  for  the 
problems  of  America's  children  and  families.  The  Commission 
would  consist  of  36  members  appointed,  in  equal  numbers,  by  the 
President,  the  Speaker  of  the  House  of  Representatives,  and  the 
President  Pro  Tempore  of  the  Senate,  and  would  be  required  to 
report  its  recommendations  no  later  than  September  30,  1988. 

Commission  members  would  be  broadly  representative  of  groups 
who  serve  children,  academics  who  have  conducted  research  about 
their  needs,  public  officials,  and  parents.  The  Commission  would  be 
charged  with  setting  forth  recommendations  in  five  specific  areas: 
improving  the  health  of  children;  improving  social  and  support 
services  for  children  and  their  parents;  enhancing  educational  op- 
portunities for  children;  improving  the  adequacy  of  income  security 
programs  for  children  and  their  effectiveness  in  reducing  poverty; 
and  the  effect  of  current  tax  policy  on  needy  children. 

Effective  Date 
On  enactment. 


B.  Employee  Benefit  Provisions 

1.  $500  limitation  on  taxable  benefit  option  under  cafeteria  plan 
(sec.  10103  of  the  bill  and  sec.  125  of  the  Code) 

Present  Law 

Under  present  law,  compensation  generally  is  taxable  to  employ- 
ees when  actually  or  constructively  receiveid.  An  amount  is  con- 
structively received  by  a  taxpayer  if  it  is  made  available  to  the  tax- 
payer or  the  taxpayer  has  an  election  to  receive  such  amount. 

There  are  various  exceptions  to  this  basic  principle  of  construc- 
tive receipt.  Under  one  exception,  no  amoimt  is  included  in  the 
income  of  a  participant  in  a  cafeteria  plan  meeting  certain  require- 
ments solely  because,  under  the  plan,  the  participant  has  an  elec- 
tion to  receive  a  taxable  benefit  (sec.  125).  Nontaxable  benefits  that 
may  be  available  imder  a  cafeteria  plan  include,  for  example, 
hemth  coverage,  group-term  life  insurance,  and  dependent  care  as- 
sistance. The  cafeteria  plan  exception  from  the  principles  of  con- 
structive receipt  generally  also  applies  for  purposes  of  the  Federal 
Insurance  (Dontribution  Act  (FICA)  and  the  Federal  Unemplojrment 
Tax  Act  (FUTA). 

Under  another  exception,  an  employee  is  not  required  to  include 
in  income  employer  contributions  to  a  qualified  cash  or  deferred  ar- 
rangement (sec.  401(k))  merely  because  the  employee  had  an  elec- 
tion to  receive  the  amount  in  cash  (sec.  402(aX8)).  This  exception  to 
the  constructive  receipt  principle  is  limited  to  $7,000  in  an  employ- 
ee's taxable  year.  In  addition,  this  exception  does  not  apply  for 
FICA  and  FUTA  purposes,  even  if  the  qualified  cash  or  deferred  ar- 
rangement is  part  of  a  cafeteria  plan. 

Reasons  for  Change 

Employee  benefits,  such  as  health  coverage,  are  excluded  from 
income  in  order  to  encourage  the  provision  of  such  benefits  to  low- 
and  middle-income  employees.  Where  low-  and  middle-income  em- 
ployees have  a  choice  between  cash  and  benefits,  many  will  choose 
casn,  even  if  they  otherwise  may  need  the  available  benefit.  Thus, 
the  purpose  of  the  significant  tax  benefit  provided  for  employee 
benefits  is  undermined.  For  this  reason,  the  committee  believes  it 
is  important  to  limit  the  tax  benefits  for  elective  arrangements  like 
cafeteria  plans.  Limiting  the  cafeteria  plan  exception  from  the  con- 
structive receipt  principle  is  similar  in  this  regard  to  the  $7,000  cap 
on  elective  deferrals  under  section  401(k)  plans. 

In  addition,  as  pointed  out  in  a  study  issued  by  the  Department 
of  Health  and  Human  Services  in  July  of  1985,  cafeteria  plans  can, 
under  present  law,  have  an  adverse  effect  on  efforts  to  contain 
health  care  costs.  This  occurs  because,  under  a  cafeteria  plan,  the 
extra  cost  to  those  employees  who  choose  high-option  health  plans 
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or  medical  reimbursement  accoimts  is  partially  offset  by  reductions 
in  income,  FICA,  and  FUTA  taxes.  Limiting  the  tax-favored  treat- 
ment of  cafeteria  plans  will  lessen  this  effect. 

Also,  the  use  of  cafeteria  plans  to  exclude  health  benefits  from 
income  enables  employees  to  avoid  the  rule  making  medical  ex- 
penses deductible  only  to  the  extent  they  exceed  7.5  percent  of  ad- 
justed gross  income  (sec.  213).  In  effect,  employees  can  deduct  (for 
FICA  and  FUTA  purposes,  as  well  as  income  tax  purposes)  medical 
expenses  if  covered  under  a  cafeteria  plan.  This  is  unfair  to  the 
large  group  of  taxpayers  who  have  either  uninsured  medical  ex- 
penses or  who  pay  for  health  insurance  from  after-tax  income.  The 
conmiittee  believes  that  limiting  cafeteria  plans  also  addresses  this 
inequity. 

Explanation  of  Provision 

Under  the  bill,  the  cafeteria  plan  exception  to  the  constructive 
receipt  principle  is  limited  to  $500.  Thus,  for  example,  if  an  em- 
ployee is  eligible  imder  a  cafeteria  plan  to  reduce  her  salary  by 
$1,500  to  buy  health  coverage  or  to  take  the  $1,500  in  taxable  bene- 
fits, the  employee  is  in  constructive  receipt  of  $1,000  under  the  bill, 
which  IB  the  excess  of  the  taxable  bene^ts  available  ($1,500)  over 
$500.  This  would  apply  even  if  she  elected  to  acquire  $1,500  of 
health  coverage  imder  the  cafeteria  plan.  Of  course,  if  the  employ- 
ee in  this  example  elected  to  receive  $1,500  in  cash,  such  employee 
would  only  include  this  $1,500  once;  i.e.,  the  employee  would  not 
include  the  $1,000  constructively  received  and  include  an  addition- 
al $1,500  actually  received. 

The  committee  intends  that  this  rule  be  applied  before  the  appli- 
cation of  the  nondiscrimination  rules  and  concentration  tests  appli- 
cable to  the  benefits  available  under  the  cafeteria  plan  (sees.  89(a); 
120(cXl),  (2),  (3);  and  129(dX2),  (3),  (4),  (7)).  Thus,  benefits  that  are 
taxable  due  to  a  failure  to  satisfy  the  nondiscrimination  or  concen- 
tration test  rules  are  not  considered  taxable  benefits  for  purposes 
of  applying  the  $500  limit  on  the  cafeteria  plan  exception  to  the 
constructive  receipt  principle.  However,  the  Secretary  is  authorized 
to  prescribe  rules  to  prevent  avoidance  of  the  $500  limit  by  the  use 
of  certain  benefits  that  on  their  face  fail  to  satisfy  the  applicable 
nondiscrimination  or  concentration  test. 

The  committee  clarifies  how  this  $500  limit  applies  when  the  caf- 
eteria plan  contains  a  qualified  cash  or  deferred  arrangement.  In 
such  circumstances,  to  the  extent  that  an  employee  has  a  choice  be- 
tween cash,  contributions  to  the  qualified  cash  or  deferred  arrange- 
ment, and  any  other  benefit,  the  sole  exception  to  the  constructive 
receipt  principle  is  the  cafeteria  plan  exception.  To  the  extent  that 
the  choice  is  solely  between  cash  and  contributions  to  a  qualified 
cash  or  deferred  arrangement,  the  cafeteria  plan  exception  is  un- 
necessary because  section  402(aX8)  provides  a  constructive  receipt 
exception  with  a  limit  of  $7,000  (amounts  excludable  under  both 
the  cafeteria  plan  exception  and  the  sec.  402(aX8)  exception  count 
against  this  limit  as  well  as  amounts  excludable  only  under  sec. 
402(aX8)). 

For  example,  assume  that,  under  a  cafeteria  plan,  an  employee 
may  elect  to  receive  $600  in  cash,  acquire  $600  in  health  coverage, 
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or  have  the  employer  contribute  $600  on  his  behalf  to  a  qualified 
cash  or  deferred  arrangement.  Assume  further  that,  under  the 
same  plan,  the  employee  may  in  addition  elect  to  receive  $6,400  in 
cash  or  have  $6,400  contributed  to  the  qualified  cash  or  deferred 
arrangement.  Assume  also  that  the  employee  elected  to  have 
$7,000  contributed  to  the  qualified  cash  or  deferred  arrangement. 
Under  the  rules  described  above,  the  employee  would  be  in  con- 
structive receipt  of  $100,  i.e.,  the  excess  of  the  $600  for  which  the 
cafeteria  plan  constructive  receipt  exception  is  the  only  such  excep- 
tion over  the  $500  limit  on  such  exception. 

This  $500  limit  generally  does  not  have  any  effect  on  a  plan  that 
does  not  make  available  any  taxable  benefit  and  thus  is  not  a  cafe- 
teria plan.  However,  the  committee  intends  that  the  Secretary  is  to 
prescribe  rules  to  prevent  avoidance  of  the  cafeteria  plan  rules  gen- 
erally and  the  $500  limit  through  the  use  of  arrangements  that  in 
form  are  limited  to  nontaxable  benefits,  but  in  substance  make  tax- 
able benefits  available.  For  example,  an  employer  could  offer  a 
choice  between  $1,000  in  health  benefits  and  $1,000  in  a  profit-shar- 
ing plan.  In  certain  circumstances,  depending  on  the  availability  of 
withdrawals  from  the  profit-sharing  plan  and  the  tax  treatment  of 
such  withdrawals,  an  employee  in  this  case  may  in  effect  have 
available  $1,000  in  cash. 

The  $500  limit  applies  on  an  individual  basis,  rather  than  a  plan 
basis,  so  that,  for  purposes  of  the  limit,  all  cafeteria  plans  of  all 
employers  in  which  an  individual  participates  are  aggregated.  Cor- 
respondingly, the  limit  applies  to  the  individual's  taxable  year.  In 
addition,  the  employer  is  required  to  report  on  its  employees' 
Forms  W-2  the  amount  of  taxable  benefits  available,  but  not 
chosen  by  any  employee. 

The  $500  limit  applies  under  the  bill  for  FICA  and  FUTA  pur- 
poses. 

Effective  Date 

This  provision  applies  to  taxable  years  beginning  after  December 
31,  1987. 

2.  Clarification  of  definition  of  active  participant  for  IRA  deduc- 
tion (sec.  10104  of  the  bill  and  sec.  219  of  the  Code) 

Present  Law 

Under  present  law,  a  taxpayer  is  permitted  to  make  deductible 
IRA  contributions  up  to  the  lesser  of  $2,000  or  100  percent  of  com- 
pensation (earned  income,  in  the  case  of  a  self-employed  individual) 
if— 

(1)  in  the  case  of  a  taxpayer  who  is  not  married,  the  taxpayer 
either  (a)  has  AGI  that  does  not  exceed  the  applicable  dollar 
amount  or  (b)  is  not  an  active  participant  in  an  employer-main- 
tained retirement  plan  for  any  part  of  *he  plan  year  ending  with  or 
within  the  taxable  year; 

(2)  in  the  case  of  married  taxpayers  filing  a  joint  return,  either 
(a)  the  couple  has  AGI  and  does  not  exceed  the  applicable  dollar 
amount  or  (b)  either  spouse  is  an  active  participant  in  an  employer- 


2.  Deductibility  of  health  insurance  costs  of  self-employed  individ- 

uals (sec.  10211B(b)  of  the  bill,  sec.  1161  of  the  Reform  Act, 
and  sec.  162(m)  of  the  Code) 

Present  Law 

Under  certain  circumstances,  a  self-employed  individual  may 
deduct  25  percent  of  the  amounts  paid  for  health  insurance  for  a 
taxable  year  on  behalf  of  the  individual  and  the  individual's  spouse 
and  dependents  (sec.  162(m)).  The  deduction  is  allowable  in  calcu- 
lating adjusted  gross  income. 

The  deduction  is  limited  to  the  taxpayer's  earned  income  (within 
the  meaning  of  sec.  401(c)). 

Explanation  of  Provision 

The  bill  clarifies  that,  consistent  with  the  Congressional  intent 
reflected  in  the  Statement  of  Managers,  the  amount  deductible 
under  section  162(m)  is  not  taken  into  account  in  computing  net 
earnings  from  self-employment  (sec.  1402(a))  or  for  purposes  of  the 
Social  Security  Act.  TTierefore,  the  amounts  deductible  under  sec- 
tion 162(m)  do  not  reduce  the  income  base  for  purposes  of  the  self- 
employed  individual's  social  security  tax  or  for  purposes  of  benefit 
credit  under  the  Social  Security  Act. 

Under  the  bill,  the  deduction  under  section  162(m)  is  limited  to 
the  earned  income  derived  by  the  taxpayer  from  the  trade  or  busi- 
ness with  respect  to  which  the  plan  providing  the  health  insurance 
is  established. 

3.  $5,000  limit  on  dependent  care  assistance  exclusion  (sec. 
10211B(c)  of  the  bill,  sec.  1163  of  the  Reform  Act,  and  sec.  129 
of  the  Code) 

Present  Law 

Under  present  law,  if  certain  requirements  are  satisfied,  gross 
income  of  an  employee  does  not  include  amounts  paid  or  incurred 
by  the  employer  for  dependent  care  assistance  provided  to  the  em- 
ployee. With  respect  to  any  taxpayer,  this  exclusion  from  gross 
income  does  not  apply  to  amounts  in  excess  of  $5,000  in  a  taxable 
year  ($2,500  in  the  case  of  a  separate  return  by  a  married  individ- 
ual). 

Explanation  of  Provision 

Under  the  bill,  the  $5,000  (or  $2,500)  limit  applies  to  the  amount 
of  dependent  care  services  that  is  covered  by  a  dependent  care  as- 
sistance program  and  that  is  received  by  a  taxpayer  during  a  tax- 
able year,  without  regard  to  whether  the  taxpayer  has  received 
pajrment  from  the  employer  for  any  expenses  paid  or  incurred  by 
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the  taxpayer  in  connection  with  such  services.  If,  however,  the 
limit  is  exceeded  in  any  year,  the  excess  is  includible  in  the  taxpay> 
er's  income  in  the  year  in  which  the  dependent  care  assistance  is 
received  from  the  emplo3ror.  In  the  case  of  a  payment  by  the  em- 
ployer to  the  employee  for  dependent  care  services  received  by  the 
employee,  the  dependent  care  assistance  is  considered  received 
when  the  pa3anent  is  received. 

For  example,  assume  that  in  1988,  unmarried  employee  A,  whose 
taxable  year  is  the  calendar  year,  incurred  $6,000  of  dependent 
care  expenses  (which  he  paid);  in  1989,  the  figure  was  $5,000. 
During  this  period,  A's  employer  B  maintained  a  dependent  care 
assisteince  program  that  satisfied  the  requirements  of  section  129. 
Pursuant  to  the  program,  B  is  to  reimburse  A  for  all  his  dependent 
care  expenses.  However,  during  1988,  B  only  made  $3,000  of  pay- 
ments. During  1989,  an  additional  $7,000  of  payments  were  made. 
Thus,  at  the  end  of  1989,  B  owes  A  $1,000  under  the  program. 

Under  the  bill,  the  $5,000  limit  on  dependent  care  services  cov- 
ered by  a  program  is  exceeded  in  1988  by  $1,000.  However,  A  did 
not  receive  the  last  $1,000  attributable  to  1988  in  1988.  Thus,  no 
amount  is  includible  in  A*s  income  for  1988  with  respect  to  the  de- 
pendent care  assistfince  program.  Under  the  bill,  however,  the  first 
$3,000  paid  by  B  to  A  under  the  program  after  1988  is  considered  to 
relate  to  1988.  Thus,  the  third  thousand  dollars  paid  to  A  in  1988  is 
includible  in  A's  income. 

In  1989,  A  only  receives  $5,000  worth  of  dependent  care  services 
covered  by  a  dependent  care  assistance  program.  This  equals  the 
limit  with  respect  to  A.  Thus,  other  than  the  $1,000  attributable  to 
1988,  none  of  the  $7,000  of  payments  is  includible  in  A's  income 
and  the  $1,000  left  unpaid  at  the  end  of  1989  will  not  be  includible 
when  paid. 

These  provisions  for  applying  the  $5,000  (or  $2,500)  limit  are  in- 
tended to  conform  to  the  manner  in  which  employers  maintain 
their  records  and  thus  are  intended  to  facilitate  administration  of 
the  limit.  In  addition,  in  comparison  to  applying  the  limit  strictly 
on  a  cash  basis,  these  provisions  prevent  avoidance  of  the  limit  by, 
for  example,  delaying  the  date  of  payment.  The  provisions  can  also 
prevent  inappropriate  application  of  the  limit,  such  as  in  instances 
in  which  payment  for  one  year  is  unavoidably  delayed  into  a 
second  year  for  which  a  full  $5,000  will  be  paid  for  current  ex- 
penses. 

4.  Treatment  of  certain  full-time  life  insurance  salespersons  (sec. 
10211B(e)  of  the  bill,  sec.  1166  of  the  Reform  Act,  and  sec. 
7701(a)(20)  of  the  Code) 

Present  Law 

Under  present  law,  a  full-time  life  insurance  salesperson  is  treat- 
ed as  an  employee  for  purposes  of  the  cafeteria  plan  provision  with 
respect  to  accident  and  health  plans. 

Explanation  of  Provision 

The  bill  clarifies  Congressional  intent,  reflected  in  the  Statement 
of  Managers,  to  treat  full-time  life  insurance  salespersons  as  em- 
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ployees  for  purposes  of  the  cafeteria  plan  provision  with  respect  to 
benefits  that  the  salesperson  is  otherwise  permitted  to  exclude 
from  income. 

5.  Exclusion  of  cafeteria  plan  elective  contributions  from  wages 
for  purposes  of  employment  taxes  (sec.  1021  lB(a)  of  the  bill, 
sec.  1151(d)  of  the  Reform  Act,  sec.  209(e)  of  the  Social  Security 
Act,  and  sees.  3121(a)(5)  and  3306(b)(5)  of  the  Code) 

Present  Law 

Under  present  law,  no  amount  is  included  in  the  gross  income  of 
a  participant  in  a  cafeteria  plan  meeting  certain  requirements 
solelv  because,  under  the  plan,  the  participant  may  choose  among 
the  oenefits  of  the  plan.  Under  the  Act,  this  exception  from  the 
principles  of  constructive  receipt  generally  also  applies  for  pur- 
poses of  FICA  and  FUTA  taxes.  The  exception  does  not  apply,  how- 
ever, for  FICA  and  FUTA  tax  purposes  with  respect  to  elective  de- 
ferrals under  a  qualified  cash  or  deferred  arrangement  that  is  part 
of  a  cafeteria  plan. 

Explanation  of  Provision 

The  bill  clarifies  that  the  exclusion  from  wages  provided  under 
the  Act  with  respect  to  FICA  and  FUTA  taxes  applies  to  payments 
and  benefits  under  a  cafeteria  plan  if  (1)  it  is  reasonable  to  believe 
that  (if  sec.  125  applied  for  purposes  of  FICA  and  FUTA  taxes)  sec- 
tion 125  would  not  treat  any  wages  as  constructively  received,  and 
(2)  the  payments  would  not  be  treated  as  wages  if  provided  outside 
of  the  cafeteria  plan.  As  is  the  case  for  income  tax  purposes,  the 
failure  of  a  cafeteria  plan  to  satisfy  the  discrimination  test  does  not 
cause  inclusion  with  respect  to  nonhighly  compensated  employees 
and  the  failure  of  a  cafeteria  plan  to  satisfy  the  key  employee  con- 
centration test  does  not  cause  inclusion  with  respect  to  nonkey  em- 
pl^ees. 

ror  example,  no  amount  is  included  in  any  employee's  wages  for 
FICA  and  FUTA  tax  purposes  attributable  to  the  employee  s  elec- 
tion under  a  cafeteria  plan  that  satisfies  the  applicable  discrimina- 
tion test  and  key  employee  concentration  test  of  a  health  benefit 
that  is  otherwise  excludable  from  wages.  Of  course,  a  collectively 
bargained  plan  that  is  deemed  to  be  nondiscriminatory  for  income 
tax  purposes  (sec.  125(f))  is  deemed  to  meet  the  cafeteria-plan  dis- 
crimination test  (sec.  125(bXl))  for  purposes  of  this  rule. 

6.  Tax  treatment  of  qualified  campus  lodging  (sec.  1021  lB(d)  of 

the  bill,  sec.  1164  of  the  Reform  Act,  and  sec.  119(d)  of  the 
Code) 

Present  Law 

Under  present  law,  the  fair  market  value  of  use  (on  an  annua- 
lized basis)  of  qualified  campus  lodging  furnished  by,  or  on  behalf 
of,  an  educational  institution  (within  the  meaning  of  sec. 
170(bXlXAXii))  is  treated  as  not  greater  than  5  percent  of  the  ap- 
praised value  for  the  lodging,  but  only  if  an  independent  appraisal 
of  the  fair  market  value  of  the  lodging  is  obtained  by  a  qualified 


1499 


9.  Reorganizations  of  investment  companies  (sec.  10218(p)(5)  of 

the  bill,  sec.  1879  of  the  Reform  Act,  and  sec.  368  of  the  Code) 

Present  Law 

The  Act  provided  that  stock  of  a  RIC,  REIT,  or  diversified  invest- 
ment company  will  not  be  treated  as  stock  of  a  single  issuer  for 
purposes  of  determining  whether  the  holder  is  diversified  within 
the  meaning  of  section  368(aX2XFXii).  The  legislative  history  of  that 
amendment  provided  that  the  provision  was  intended  to  permit  an 
investment  company  to  be  treated  as  a  diversified  investment  com- 
pany only  if  it  would  be  so  defined  if  it  were  deemed  to  own  its 
ratable  share  of  the  assets  of  any  RIC,  REIT,  or  diversified  invest- 
ment company  in  which  it  owns  stock  (without  regard  to  whether 
its  percentage  ownership  is  50  percent  or  more). 

Explanation  of  Provision 

The  bill  conforms  the  statutory  language  to  the  legislative  histo- 
ry of  the  Act.  The  bill  provides  that,  for  purposes  of  determining 
whether  a  corporation  is  diversified,  a  person  holding  stock  in  a 
RIC,  REIT,  or  diversified  investment  company  shall,  except  as  oth- 
erwise provided  in  regulations,  be  treated  as  holding  its  proportion- 
ate share  of  the  assets  held  by  the  RIC,  REIT,  or  diversified  invest- 
ment company.  It  is  anticipated,  for  example,  that  the  regulations 
may  provide  for  exceptions  in  de  minimis  cases. 

10.  Elimination  of  duplicative  Medicare  tax  provisions  for  certain 
State  and  local  government  employees  (sec.  10218(q)  of  the 
bill,  sec.  1895  of  the  Reform  Act,  and  sec.  3121(u)  of  the  Code) 

Present  Law 

Under  Code  section  1402(c),  certain  employees  of  State  or  local 
governments  who  are  compensated  solely  on  a  fee  basis  are  subject 
to  the  self-emplo3rment  (SECA)  tax,  including  the  Medicare  portion 
of  that  tax.  The  (Donsolidated  Omnibus  Budget  Reconciliation  Act 
of  1985  (P.L.  99-272)  extended  Medicare  coverage  and  tax  to  State 
and  local  government  employees  hired  after  1985,  effective  for  serv- 
ice performed  after  March  31,  1986  (Code  sec.  3121(u)).  No  excep- 
tion was  provided  for  certain  State  and  local  government  employ- 
ees who  were  already  subject  to  Medicare  tax  under  section  1402(c). 

Explanation  of  Provision 

The  bill  provides  an  exception  to  the  Medicare  tax  provision  in 
(Dode  section  3121(u)  for  individuals  holding  a  position  described  in 
section  1402(cX2)(E),  effective  for  services  performed  after  March 
31,  1986. 


SUBTITLE  C:  MISCELLANEOUS  PROVISIONS 
I.  Individual  Income  Tax  Provisions 

1.  Expansion  of  eligibility  for  earned  income  credit  (sec.  10301  of 
the  bill  and  sec.  32  of  the  Code) 

Present  Law 

An  eligible  individual  who  maintains  a  home  for  one  or  more 
children  is  allowed  a  refundable  income  tax  credit  based  on  the  in- 
dividual's earned  income  up  to  a  specified  dollar  amount  (sec.  32). 
The  credit  is  available  to  married  individuals  filing  a  joint  return 
who  are  entitled  to  a  dependency  exemption  for  a  child,  unmarried 
heads  of  household  who  maintain  a  household  for  a  child,  and  sur- 
viving spouses. 

Taxpayers  may  claim  a  dependency  exemption  for  a  child  only  if 
they  ftimish  more  than  one-half  of  the  child's  total  support.  Simi- 
larly, taxpayers  qualify  for  head  of  household  or  surviving  spouse 
status  only  if  they  furnish  more  than  one-half  of  household  ex- 
penses. Under  present  law,  support  provided  other  than  by  the  tax- 
payer— for  example,  through  governmental  assistance  programs — 
enters  into  the  support  computation  but  does  not  qualify  as  support 
provided  by  the  taxpayer.  Thus,  if  more  than  one  half  of  a  child's 
support  or  of  household  expenses  consists  of  AFDC  or  other  assist- 
ance programs,  the  taxpayer  may  not  claim  a  dependency  exemp- 
tion for  the  child  or  (if  unmarried)  qualify  as  a  head  of  household, 
and  is  not  eligible  for  the  earned  income  credit. 

Reasons  for  Change 

The  committee  believes  that  means-tested  governmental  assist- 
ance pa3rments  should  be  neutral  for  purposes  of  determining 
whether  a  taxpayer  satisfies  the  support  or  maintenance  of  house- 
hold tests.  Thus,  the  committee  concluded  that  a  taxpayer  should 
not  be  denied  the  benefits  of  claiming  a  dependency  exemption  for 
the  taxpayer's  child  or  the  earned  income  credit  (or  of  head-of- 
household  status)  merely  because,  when  taking  into  account  funds 
provided  through  AFDC  or  certain  other  governmental  assistance 
progrsims,  the  taxpayer  does  not  provide  over  one-half  of  the  sup- 
port of  children  or  other  dependents  or  the  expenses  of  maintain- 
ing a  household. 

Explanation  of  Provision 

Under  the  provision,  beneHts  provided  under  means-tested  Feder- 
al, State,  or  local  governmental  assistance  programs  and  used  for 
support  or  household  maintenance  are  not  taken  into  account,  in 
determining  eligibility  for  the  dependency  exemption,  earned 
income  credit,  or  head  of  household  status,  to  measure  support  of  a 
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child  or  other  dependent  or  to  measure  hovisehold  expenses.  Thus, 
determinations  of  filing  status  or  dependency  exemptions  for  chil- 
dren living  in  the  same  home  as  the  taxpayer  are  to  depend  on 
sources  of  funds  other  than  those  provided  through  means-tested 
governmental  assistance  programs. 

The  term  means-tested  governmental  assistance  program  refers 
to  AFDC,  SSI,  food  stamp,  or  any  similar  Federal,  State,  or  local 
government  program  that  provides  assistance  for  the  support  of  the 
taxpayer  or  for  maintenance  of  the  household  and  that  determines 
eligibility  for  assistance  on  the  basis  of  the  current  need  or  income 
of  individuals.  Hence,  the  provision  does  not  exclude  support  re- 
ceived through  social  security,  railroad  retirement,  unemplojmient 
compensation,  or  other  programs  under  which  eligibility  depends 
on  factors  such  as  the  prior  income  or  employment  status  of  the 
recipient  or  his  or  her  family  members. 

Effective  Date 

The  provision  would  be  effective  for  taxable  years  beginning 
after  December  31, 1987. 

2.  Application  of  tuition  reduction  exclusion  to  certain  graduate 
students  (sec.  10302  of  the  bill  and  sec.  127(c)(8)  of  the  Code) 

Present  Law 

Under  present  law,  the  amount  of  tuition  reduction  provided  to  a 
graduate  teaching  or  research  assistant  is  includible  in  gross 
income  to  the  extent  the  tuition  reduction  constitutes  compensa- 
tion for  services  (sec.  117(c));  amounts  in  excess  of  compensation 
and  up  to  the  amount  of  tuition  may  qualify  for  exclusion  pursuant 
to  sections  117(d)  and  127. 

Reasons  for  Change 

The  committee  believes  that  the  full  amount  of  tuition  reduction 
received  by  graduate  research  or  teaching  assistants  at  colleges  or 
universities  should  be  eligible  for  exclusion  pursuant  to  section 
117(d),  including  amounts  that  constitute  compensation  for  serv- 
ices. 

Explanation  of  Provision 

Under  the  provision,  the  total  amount  of  qualified  tuition  reduc- 
tion provided  to  a  graduate  student  engaged  in  teaching  or  re- 
search activities  for  a  college  or  university  is  eligible  for  exclusion 
under  section  117(d),  without  regard  to  section  117(c).  As  in  the 
case  of  other  individuals  to  whom  section  117(d)  applies,  the  exclu- 
sion is  limited  to  the  amount  of  the  student's  tuition. 

Effective  Date 

The  provision  applies  for  taxable  years  beginning  after  December 
31,  1986. 


1595 

attention.  Upon  further  reflection,  the  committee  has  determined, 
that  authorizing  the  Treasury  to  require  bonds  of  registered  whole- 
sale dealers  as  a  condition  of  permitting  these  dealers  to  purchase 
gasoline  without  payment  of  tax  is  adequate  to  curb  the  evasion 
problem  presented  ux  1986. 

Explanation  of  Provision 

The  bill  permits  registered  wholesale  dealers  to  purchase  gaso- 
line without  pa3rment  of  tax  from  either  the  refinery  or  a  bonded 
terminal  to  which  the  gasoline  has  been  transferred  without  pay- 
ment of  tax.  The  point  of  collection  (i.e.,  removal  from  the  refinery 
or  bonded  terminal)  remains  unchanged. 

Only  those  registered  wholesale  dealers  who  post  a  bond  or 
supply  other  proof  of  financial  responsibility  satisfactory  to  the 
Secretary  of  the  Treasury  are  eligible  to  purchase  gasoline  without 
payment  of  tax.  The  committee  intends  that  the  Treasury  Depart- 
ment will  establish  sufficiently  strict  stcmdards  of  financial  respon- 
sibility to  ensure  that  the  evasion  problem  that  was  occurring  in 
prior  years  does  not  re-occur.  In  establishing  these  requirements, 
however,  the  committee  intends  that  Treasury  give  recognition  to 
the  relative  size  of  the  registered  wholesale  dealer  and  his  maxi- 
mum excise  tax  exposure.  It  is  intended,  for  example,  that  the  re- 
quirements for  registered  wholesale  dealers  generally  will  be  less 
than  the  requirements  for  refineries  and  terminal  operators,  based 
upon  relative  size  of  the  businesses  and  the  higher  excise  tax  expo- 
sure of  a  refiner  or  terminal  operator. 

Further,  in  establishing  financial  responsibility  requirements  for 
registered  wholesale  dealers.  Treasury  should  show  flexibility  in 
how  financial  responsibility  may  be  demonstrated,  including  but 
not  limited  to,  demonstration  of  assets,  bonds,  and  letters  of  credit. 
In  establishing  both  the  levels  of  financial  responsibility  and  the 
means  of  demonstrating  these  levels.  Treasury  should  solicit  input 
from  all  segments  of  the  petroleum  industry;  however,  the  commit- 
tee does  intend  that  this  provision  be  implemented  so  as  to  permit 
registered  wholesale  dealers  to  commence  remitting  the  excise  tax 
with  respect  to  the  semi-monthly  period  beginning  January  1,  1988. 

Effective  Date 

This  provision  is  effective  on  January  1,  1988. 

3.  Work  incentive  jobs  credit  (sec.  10423  of  the  bill  and  sec.  506  of 
the  1954  Code) 

Present  Law 

General  rules 

For  trade  or  business  emplo3mient,  prior  law  provided  a  WIN  tax 
credit  equal  to  50  percent  of  qualified  first-year  wages  and  25  per- 
cent of  qualified  second-year  wages  paid  to  WIN  registrants  and 
AFDC  recipients.  For  employment  other  than  in  a  trade  or  busi- 
ness, the  credit  was  35  percent  of  qualified  first-year  wages. 

No  more  than  $6,000  of  wages  during  either  the  first  or  second 
year  could  be  taken  into  account  with  respect  to  any  individual. 
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Thus,  the  maximum  credit  per  individual  employed  in  a  trade  or 
business  was  $3,000  in  the  first  year  of  emplojonent  and  $1,500  in 
the  second  year  of  emplojrment.  The  employer's  deduction  for 
wages  was  reduced  by  the  amount  of  the  credit. 

Eligible  employees 

An  eligible  employee  was  an  employee  who  either  was  a  member 
of  an  AFDC  (Aid  to  Families  with  Dependent  Children)  family  that 
had  been  receiving  AFDC  for  at  least  90  continuous  days  preceding 
the  date  of  hiring  or  was  placed  in  emplojmient  under  the  WIN 
program.  In  addition,  for  the  credit  to  be  available,  the  employee 
must  have  been  employed  by  the  taxpayer  for  more  than  30  consec- 
utive days  on  a  substantially  full-time  basis,  or,  in  the  case  of  an 
employee  whose  employment  is  related  to  providing  child  day  care 
services,  on  a  full-time  or  part-time  basis. 

No  credit  was  available  in  the  case  of:  expenses  reimbursed,  for 
example,  by  a  grant;  employees  who  displace  other  employees  from 
employment;  migrant  workers;  or  employees  who  are  close  rela- 
tives, dependents,  or  major  stockholders  of  the  employer. 

Certification 

Prior  to  the  Economic  Recovery  Tax  Act  of  1981  (ERTA),  the 
WIN  credit  did  not  specifically  require  certification  of  an  employee 
as  a  qualified  individual  prior  to  date  of  emplojonent.  Under  the 
Economic  Receovery  Tax  Act  of  1981  (ERTA)  two  alterations  were 
made  to  the  WIN  credit.  First,  the  WIN  credit  was  merged  with 
the  targeted  jobs  credit.  Second,  the  Act  required  that  certification 
that  an  individual  was  a  member  of  a  targeted  group  must  be  ob- 
tained or  requested  before  the  date  an  individual  begins  work.  Be- 
cause of  the  potential  for  substantial  revenue  losses  if  retroactive 
certifications  were  to  continue,  this  change  was  made  generally  ef- 
fective on  July  23,  1981. 

Reasons  for  Change 

The  Internal  Revenue  Service  has  taken  the  position  that  the 
WIN  credit  is  not  available  for  wages  paid  to  employees  unless  cer- 
tification was  made  or  requested  before  the  employees  began  work 
for  the  employer.  Accordingly,  on  February  26,  1987,  the  Internal 
Revenue  Service  issued  (Seneral  Counsel  Memorandum  (GCM) 
39604  providing  that  employers  may  not  claim  a  credit  for  eligible 
AFDC  and  WIN  recipients  hired  before  the  date  the  employees 
commence  service  for  the  employer.  The  committee  believes  that  a 
provision  is  necessary  to  uphold  the  position  of  the  Service  taken  in 
GCM  39604.  Because  many  taxpayers  assumed  the  availability  of 
the  credit  for  employees  for  whom  certification  was  not  obtained  on 
or  before  the  day  the  employee  commenced  service,  the  committee 
believes  this  provision  should  be  effective  with  respect  only  to  cred- 
its first  claimed  after  the  GCM  was  published  on  March  11,  1987. 

Explanation  of  Provision 

The  bill  clarifies  that  certifications  for  the  work  incentive  jobs 
credit  (sec.  50B(hXl)  of  the  IRC  as  in  effect  for  taxable  years  begin- 
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ning  before  January  1,  1982)  must  be  made  on  or  before  the  day 
the  individual  begins  work. 

Effective  Date 

This  provision  is  effective  for  purpose  of  credits  first  claimed 
after  March  11, 1987. 

4.  Ei^ebi  Community  Trust  Fund  (sec.  10420  of  the  bill) 

Present  Law 

The  Enjebi  Community  Trust  Fund  was  established  in  Section 
103(k)  of  the  Compact  of  Free  Association  Act  of  1985  (P.L.  99-239) 
to  provide  a  means  of  financing  the  future  rehabilitation  of  Enjebi 
Island  in  the  Enewetak  Atoll. 

Enjebi  was  used  by  the  United  States  as  ground  zero  for  most  of 
the  43  nuclear  weapons  tests  conducted  there  in  the  1940's  and 
1950's.  Because  it  was  not  possible,  for  radiological  health  reasons, 
to  resettle  Enjebi  at  the  time  the  rest  of  the  atoll  was  rehabilitated 
in  the  late  1970*s,  a  fund  was  established  to  conduct  the  cleanup 
once  it  is  feasible  for  the  people  to  return.  The  fimd  is  to  have  a 
principal  amount  of  $10,000,000. 

Reasons  for  Change 

The  committee  agreed  with  the  position  previously  taken  by  the 
Committee  on  Interior  and  Insular  Affairs  that  the  Enjebi  Commu- 
nity Trust  Fund  should  be  allowed  to  grow  from  the  proceeds  of  in- 
vestment earnings  on  a  tax-free  basis  in  order  to  provide  an  appro- 
priate amount  for  the  eventual  rehabilitation  of  Enjebi  Island.  An 
exemption  was  provided  in  1982  for  a  similar  trust  fund  for  Bikini 
Island. 

Explanation  of  Provision 

Earnings  on  and  distributions  from  the  Enjebi  Community  Trust 
Fund  are  to  be  exempt  from  any  form  of  Federal,  State,  or  local 
taxation. 

Effective  Date 
The  provision  is  to  be  effective  for  all  taxable  years. 


V.  BUDGET  IMPACT 


A.  Committee  Estimates 

Table  1  below  summarizes  the  outlay  effects  of  the  Committee's 
recommendations  and  Table  2  summarizes  the  revenue  effects. 
These  estimates  are  identiced  to  those  made  by  the  Congressional 
Budget  Office  (CBO)  and  the  Joint  Committee  on  Taxation.  Only 
provisions  which  have  a  direct  impact  upon  budget  outlays  or  reve- 
nues are  shown  in  these  tables. 

The  outlay  and  revenue  estimates  for  a  particular  provision  are 
calculated  to  include  the  budget  impacts  the  provision  has  on  other 
programs.  For  example,  many  of  the  Medicare  and  AFDC  provi- 
sions have  impacts  upon  the  Medicaid  program. 

The  vaccine  program  outlays  are  not  shown  in  Table  1  as  the  es- 
timates in  Table  2  reflect  revenues  in  excess  of  outlays.  PBGC 
budget  effects  are  shown  in  Table  1. 

Due  to  passage  of  H.J.  Res.  324,  the  Balanced  Budget  and  Emer- 
gency Deficit  Control  Reaffirmation  Act  of  1987,  the  Committee  be- 
lieves that  the  relevant  outlay  and  revenue  estimates  are  those  de- 
rived by  measuring  deficit  reduction  relative  to  the  budget  baseline 
defined  in  H.J.  Res.  324.  Consequently,  all  Fiscal  Year  1988  and 
outyear  estimates  presented  in  Tables  1  and  2  are  relative  to  this 
Gramm-Rudman-Hollings  budget  baseline,  using  CBO  August  eco- 
nomic and  technical  assumptions. 

Total  outlay  reductions  are  $1.9  billion  for  Fiscal  Year  1988  and 
$8.8  billion  for  the  three  year  period  from  Fiscal  Year  1988  through 
1990.  These  estimates  include  the  entire  direct  spending  effects  of 
H.R.  1720,  the  Family  Welfare  Reform  Act  included  as  Subtitle  B 
of  Title  DC.  The  Committee's  outlay  reduction  targets  contained  in 
Fiscal  Year  1988  budget  resolution  are  $1.6  billion  for  Fiscal  Year 
1988  and  $9.2  billion  for  the  three  year  period. 

The  small  shortfall  of  $0.4  billion  for  the  three  year  period 
should  be  ignored.  Under  H.J.  Res.  324  savings  of  $155  million 
were  achieved  in  the  Medicare  program.  In  addition,  the  Commit- 
tee was  allocated  $111  million  of  new  entitlement  authority  per 
year  in  the  budget  resolution.  Counting  only  welfare  costs  above 
the  allocation  of  new  entitlement  authority,  and  adding  in  H.J. 
Res.  324  savings  already  achieved,  total  outlay  savings  for  the 
three  year  period  are  $9.3  billion,  some  $0.1  billion  above  the  recon- 
ciliation outlay  target.  Thus,  the  Committee  believes  it  has  fulfilled 
the  commitment  it  made  in  its  report  to  the  Budget  Committee  on 
February  25,  1987  to  ensure  that  welfare  reform  legislation  be 
budget  neutral.  The  Committee  believes  it  has  paid  for  welfare 
reform  through  additional  outlay  savings. 

In  addition,  there  are  $0.4  billion  of  non-duplicative  net  medicare 
savings  for  the  three  year  period  in  Title  IV  of  this  bill.  Also,  H.R. 
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2941,  the  Medicare  Catastrophic  Protection  Act  of  1987  as  passed 
by  the  House,  has  a  net  deficit  reducing  effect  (revenues  relative  to 
direct  spending)  of  $1.6  billion  from  Fiscal  Year  1988  through  1990. 

The  total  net  revenue  increases  achieved  by  the  Committee  are 
$12.0  billion  for  Fiscal  Year  1988  and  $53.3  billion  for  the  three 
year  period.  This  satisfies  the  revenue  requirement  placed  on  the 
Committee  by  the  passage  of  H.J.  Res.  324  to  avoid  sequestration. 

H.  Con.  Res.  93  assumed  in  Sec.  6(a)  that  as  a  procedure  appro- 
priate to  carry  out  the  purpose  of  the  Congressional  Budget  and 
Impoundment  Act  of  1974,  the  Committee  on  Ways  and  Means 
would  establish  a  deficit  reduction  account.  The  Committee  decided 
not  to  establish  such  a  bookkeeping  account,  since  it  would  create 
administrative  difficulties.  More  importantly,  revenues  raised  in 
this  bill  that  would  have  normally  been  deposited  in  the  Social  Se- 
curity Trust  Fund  or  the  Highway  Trust  Fund  would  be  deposited 
in  a  separate  account  in  the  Treasury.  The  Committee  feels  it 
unwise  to  override  existing  law  and  fail  to  deposit  funds  in  the  ap- 
propriate trust  fund.  The  Committee  is,  however,  in  full  agreement 
with  the  intent  of  Sec.  6(a),  and  believes  that  every  effort  should  be 
made  to  insure  that  the  revenues  raised  under  Titles  IX  and  X  be 
used  for  deficit  reduction  purposes  only. 
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B.  CBO  Estimates 

1.  Title  IX  Provisions 

U.S.  Congress, 
Congressional  Budget  Office, 
Washington,  DC,  October  19,  1987. 

Hon.  Dan  Rostenkowski, 

Chairman,  Committee  on  Ways  and  Means, 

U.S.  House  of  Representatives,  Washington,  DC 

Dear  Mr.  Chairman:  The  Congressional  Budget  Office  has  pre- 
pared the  attached  cost  estimate  for  Title  DC  of  the  Reconciliation 
Provisions  submitted  by  the  Committee  on  Ways  and  Means.  The 
estimates  are  consistent  with  August  baseline  except  where  noted. 

If  you  wish  further  details  on  this  estimate,  we  will  be  pleased  to 
provide  them. 

With  best  wishes, 
Sincerely, 

C.G.  NUCKOLS 

(For  Edward  M.  Gramlich,  Acting  Director). 
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